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The  Relations  of  the  Railways  and 
the  Public 


I  have  accepted  your  invitation  to  address  you 
in  the  belief  that  it  indicates  your  interest  in  the 
railway  problem  of  the  United  States.  That  there 
is  such  a  problem  all  agree,  however  much  they  may 
differ  as  to  its  true  nature  and  proper  solution;  and 
it  is  a  problem  in  which  it  is  very  desirable  that  the 
more  intelligent  and  public-spirited  of  our  citizens, 
such  as  those  composing  this  society,  shall  actively 
interest  themselves.  Not  only  is  it  desirable  that 
they  should  do  this,  but  it  is  their  positive  duty.  On 
the  way  the  railway  question  is  finally  settled  will 
greatly  depend  the  welfare  of  the  nation.  Public 
opinion  will  determine  whether  it  will  be  settled 
'right.  In  order  that  public  opinion  may  cause  it  to 
be  settled  right  the  public  must  have  good  leader- 
ship; and  that  leadership  should  be  furnished  by 
men  such  as  you,  whose  education,  training  and 
position  in  life  fit  them  to  study  important  public 
questions  intelligently,  to  consider  them  rationally, 
to  decide  about  them  without  selfish  prejudice  and 
to  secure  a  respectful  hearing  for  their  views. 

We  hear  much  complaint  from  educated  and 
well-to-do  people  because  public  opinion  allows, 
and  even  causes,  much  of  our  administration  of  pub- 
lic affairs  to  be  wasteful  and  inefficient.  While  these 
complaints  are  well  founded,  the  conditions  which 
justify  them  usually  are  largely  due  to  the  derelic- 
tions of  those  who  make  the  complaints.  If  the 
railway  question  is  not  settled  right,  or  if  it  and  the 
unsatisfactory   railway   situation    out   of   which    it 


grows  continue  to  be  disturbing  and  harmful  ele- 
ments in  our  public  and  business  affairs,  the  respon- 
sibility will  rest  mainly  on  the  shoulders  of  that 
more  intelligent  and  capable  class  of  our  citizens 
who  can,  if  they  will,  guide  public  sentiment  into 
right  channels. 

Our  railway  problem  exists,  first,  because  cer- 
tain conditions  under  which  our  railways  are  con- 
ducted are  unsatisfactory,  and,  second,  because  cer- 
tain features  of  their  management  and  operation 
are  not  what  they  should  be  on  some  railroads.  It 
is  generally  recognized  that  to  solve  the  problem 
presented  there  should  be  changes  made  in  the  re- 
lations existing  between  the  people  and  the  govern- 
ments of  the  states  and  the  nation,  on  the  one  hand, 
and  the  managements  and  owners  of  the  railways, 
on  the  other  hand.  Some  people  believe  these 
changes  should  be  effected  by  the  adoption  of  gov- 
ernment ownership  and  management  of  the  rail- 
ways. Others  believe  the  needed  changes  should 
be  accomplished  by  modifications  in  the  present 
policy  of  regulation,  in  which  latter  class  I  place 
myself. 

I  believe  a  majority  of  the  people  think  at  pres- 
ent that  the  adoption  of  government  ownership 
would  not  promote  the  public  welfare  but  would 
have  the  opposite  result.  If  we  consider  the  effects 
of  this  policy  in  other  countries,  and  the  conditions 
under  which  it  would  be  tried  here,  we  must  concur 
in  this  view.  There  are  a  very  few  countries,  Prussia 
affording  the  best  example,  where  state  railways 
have  been  managed  wich  a  considerable  degree  of 
success,  but  in  most  countries  both  the  economic 
and   political   results   of   government   management 
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have  been  bad.  Forty  years  ago  an  Italian  commis- 
sion which  had  thoroughly  studied  the  subject  ex- 
pressed the  opinion  that  under  government  ow^ner- 
ship  politics  would  corrupt  the  railroads  and  the 
railroads  would  corrupt  politics.  This  view  has 
been  supported  by  the  experience  of  Italy  itself  and 
by  that  of  France,  of  Australia,  of  Canada,  and  of 
every  other  country  where  the  conditions  have  been 
such  as  to  make  it  possible  for  politics  to  affect  gov- 
ernment management.  Nowhere  else,  perhaps,  has 
the  deplorable  influence  which  politics  is  almost 
certain  in  a  democratic  country  to  exert  on  govern- 
ment railway  management  been  more  strikingly 
illustrated  than  in  our  next-door  neighbor,  Canada. 
Since  1867  the  Dominion  has  owned  and  operated 
the  Intercolonial  Railway,  and  since  1873  the  Prince 
Edward  Island  Railway.  These  lines  now  have  a 
mileage  of  1,734  miles.  Never  in  a  single  year  since 
the  government  acquired  it  has  the  Prince  Edward 
Island  Railway  earned  even  its  operating  expenses, 
to  say  nothing  of  interest  on  the  investment  in  it. 
The  Intercolonial  in  the  forty-seven  years  it  has 
been  under  government  management  has  failed  by 
$8,500,000  to  earn  its  operating  expenses,  to  say 
nothing  of  interest  on  the  large  investment  which 
the  people  of  Canada  have  made  in  it.  If  you  add 
to  the  operating  deficits  which  these  railways  have 
incurred  the  interest  on  the  investment  which  they 
have  failed  to  earn,  and  which  has,  therefore,  had 
to  be  paid  from  taxes,  the  total  losses  they  have  in- 
flicted on  the  tax-paying  public  of  Canada  run  into 
hundreds  of  millions  of  dollars.  Other  railways  in 
eastern  Canada  owned  by  private  companies  have 
charged  practically  the  same  rates  as  these  govern- 
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ment  railways  and  have  been  operated  at  a  profit. 
The  reason  for  the  enormous  losses  incurred  by  the 
government  railways  is  that  they  have  been  run 
largely  on  political  instead  of  business  principles. 

This  is  not  all  the  experience  Canada  has  had 
with  public  ownership.  In  1904  the  government 
began  the  construction  of  the  National  Transconti- 
nental Railway  from  Moncton  to  Winnipeg.  The 
official  estimate  of  its  cost  was  $61,415,000,  or 
$34,083  a  mile.  At  the  end  of  1914  the  line  had  not 
been  provided  with  equipment  or  adequate  termi- 
nals, and  yet  up  to  that  time  there  had  been  spent 
on  it  $173,000,000,  or  about  $99,000  per  mile.  A 
government  commission  appointed  to  investigate 
its  construction  denounced  it  as  enormously  waste- 
ful, and  the  Grand  Trunk  Pacific,  to  which  it  had 
been  intended  to  lease  the  line  for  operation,  re- 
fused to  take  it  over  because  it  could  not  afford  to 
pay  three  per  cent,  interest  on  the  excessive  ex- 
penditure which  had  been  made. 

The  explanation  of  the  wasteful  construction  of 
the  National  Transcontinental  is  the  same  as  the  ex- 
planation of  the  wasteful  operation  of  the  Inter- 
colonial. The  work  was  done  on  political  rather 
than  business  lines.  The  principle  of  the  "pork 
barrel"  had  dominated  the  management  and  con- 
struction of  government  railways  in  Canada  as  it 
has  the  development  of  waterways,  the  erection  of 
public  buildings  and  a  good  many  other  matters  in 
this  country. 

The  experience  of  other  countries  and  the  con- 
ditions in  our  own  warn  us  that  we  cannot  aflford 
to  try  the  experiment  of  government  ownership  of 
railways  here;  at  least,  not  until  our  government 
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management  would  not  be  rendered  impossible  by 
politics  of  the  ^'pork  barrel"  variety. 

There  is  only  one  alternative  to  government 
ownership.  This  is  a  system  of  wise  and  fair  regu- 
lation. Railway  managers  are  often  accused  of  not 
recognizing  this  fact.  They  are  often  charged  with 
being  opposed  not  merely  to  effective  regulation, 
but  to  any  regulation.  I  deny  this.  I  know  the 
consensus  of  opinion  of  our  railway  managers,  and 
I  assert  emphatically  that  they  are  not  opposed  to 
any  regulation  or  to  effective  regulation,  but  that 
they  appreciate  the  need  of  it  and  are  as  strongly 
and  sincerely  in  favor  of  it  as  any  other  class  of  our 
citizens.  They  are  in  favor  of  effective  regulation 
because  they  know  that  this  is  the  only  alternative 
to  government  ownership,  and  as  patriotic  citizens 
they  are  opposed  to  government  ownership.  They 
would  be  in  favor  of  it  even  in  the  absence  of  the 
danger  of  government  ownership,  because  they  rec- 
ognize the  fact  that  effective  regulation,  if  it  be 
also  wise  and  fair,  will  promote  the  interests  and 
protect  the  rights  not  only  of  the  general  public 
but  also  of  the  owners,  the  officers  and  the  em- 
ployees of  the  railways  themselves. 

It  is,  therefore,  not  just  to  assume  when  railway 
men  criticize  the  present  system  of  regulation  that 
they  are  objecting  to  any  and  all  regulation.  It  is 
not  any  and  all  regulation  they  oppose,  but  certain 
kinds  of  regulation  which  they  regard  as  unwise 
and  unfair,  and  as,  therefore,  not  only  unjust  and 
harmful  to  the  railways,  but  prejudicial  to  the  wel- 
fare of  the  public. 

All  intelligent  railway  men  recognize  the  fact 
that  there  have  been  in  the  past  shortcomings  and 
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abuses  in  the  management  of  some,  if  not  all,  of  our 
railways  and  that  government  regulation  has  helped 
to  correct  some  of  these.  They  concede  that  there 
are  still  such  shortcomings  and  abuses  and  that 
government  regulation  can,  and  ought  to,  help  to 
correct  them.  But  they  also  believe  that  there  are 
some  very  serious  shortcomings  and  abuses  in  the 
present  system  of  regulation ;  that  in  consequence 
it  is  doing  harm  as  well  as  good ;  and  that  unless  it 
is  radically  changed  and  raised  to  a  higher  plane 
of  efficiency  and  fairness,  it  will  fail  in  the  long  run 
to  do  much  of  the  good  that  the  public  desires  and 
will  do  much  harm,  which  the  public  does  not  in- 
tend. 

In  order  that  we  may  better  understand  the  sit- 
uation, let  us  first  consider  what  are  the  purposes 
which  government  regulation  ought  to  seek  to  ac- 
complish. Let  us,  then,  briefly  review  the  means 
which  it  is  using  to  attain  these  ends  and  the  effects 
which  they  are  producing;  and  let  us  finally  con- 
sider some  of  the  steps  which  should  be  taken  to 
better  adapt  our  system  of  regulation  to  the  accom- 
plishment of  its  proper  objects. 

The  three  main  purposes  of  government  regula- 
tion should  be  to  further  the  economy,  efficiency 
and  safety  of  railway  operation ;  to  cause  rates  to 
be  reasonable  and  non-discriminatory;  and  to  make 
investment  in  railway  securities  safe  and  attractive. 

It  is  generally  recognized  that  regulation  should 
seek  to  improve  railway  service  and  to  make  rates 
fair  and  reasonable.  It  is  not  so  generally  recog- 
nized that  it  should  aim  to  improve  railway  securi- 
ties as  investments.  But  there  are  some  very  good 
reasons  why  it  should  do  this      In  the  first  place, 
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if  either  railway  management  or  government  regu- 
lation is  such  as  to  make  investors  in  general  afraid 
to  buy  railway  bonds  and  stocks,  the  companies  will 
be  unable  to  get  enough  capital  to  make  their  serv- 
ice good  and  adequate.  In  the  second  place,  not 
only  is  the  railway  business  a  very  large  industry, 
but  it  is  also  one  which  can  be  put  on  such  a  basis 
as  to  make  it  both  feasible  and  desirable  for  large 
numbers  of  people  of  small  means  to  invest  in  it. 
Now,  since  this  can  be  done,  it  becomes  a  thing  that 
ought  to  be  done.  Nothing  better  promotes  the 
prosperity  and  welfare  of  a  country  than  the  prac- 
tice of  thrift  on  the  part  of  its  people.  The  degree 
to  which  they  will  be  thrifty  is  likely  to  depend 
largely  on  the  opportunities  open  to  them  for  the 
safe  and  profitable  investment  of  any  amounts,  how- 
ever small,  which  they  may  save.  But  the  trend  of 
our  economic  and  industrial  affairs  for  some  years 
has  been  such  as  to  reduce  rather  than  to  increase 
the  number  of  the  kinds  of  openings  which  formerly 
existed  for  the  class  of  small  investors.  Corporate 
organizations  have  been  growing  in  size  and  num- 
ber and  driving  out  the  small  concerns  in  which  the 
small  investor  used  to  put  his  capital.  If  new  op- 
portunities for  the  investment  of  small  savings  are 
not  opened  up  the  number  of  people  who  have  no 
direct  ownership  of  property  will  continue  to  in- 
crease. This  will  be  a  bad  thing  for  the  individuals 
who  own  no  property  and  a  bad  thing  for  the  nation. 
A  savings  bank  account  is  a  good  thing;  but  it  is 
not  a  satisfactory  substitute  for  the  actual  owner- 
ship of  property.  The  best  substitute  we  can  offer 
for  the  opportunity  to  invest  in  small  properties  is 
the  opportunity  to  acquire  with  reasonable  safety 
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small  interests  in  large  concerns,  such  as  our  rail- 
ways and  industrial  corporations.  This  opportunity 
can  be  afforded  Oxily  by  having  these  concerns  both 
managed  and  regulated  honestly  and  wisely  and  in 
the  interest  of  those  who  invest  in  their  securities 
as  well  as  in  the  interest  of  those  who  buy  their 
goods  and  services  or  who  are  employed  by  them. 
There  is  just  as  much  reason,  from  the  standpoint 
of  the  general  welfare,  why  our  government  should 
seek  to  make  small  investments  in  our  industrial 
and  railway  corporations  profitable  and  safe  as  why 
they  should  try  to  make  small  investments  in  our 
farms  attractive  and  safe.  We  need  to  secure  the 
widest  possible  diffusion  of  the  direct  ownership  of 
property.  The  more  widely  the  ownership  of  prop- 
erty in  a  country  is  diffused  the  more  stable  will  be 
its  institutions  and  the  more  certain  its  prosperity. 

Railways  may  be  regulated  either  by  law-making 
bodies  or  by  commissions  created  especially  for  that 
purpose.  If  regulation  is  to  be  wise  it  must  be  done 
by  bodies  having  some  expert  knowledge  of  railway 
matters.  A  commission  may  have  such  knowledge, 
but  a  legislative  body  cannot  have  it.  If  regulation 
is  to  be  fair  it  must  be  free  from  political  and  other 
influences  that  will  tend  to  divert  it  from  its  proper 
purposes.  A  commission  may  be  comparatively 
free  from  political  influence,  but  a  legislative  body 
cannot  be.  For  these  and  other  reasons  the  function 
of  regulation  should  be  delegated  chiefly  to  com- 
missions. 

A  commission  whose  members  are  appointed 
for  long  terms  is  less  likely  to  be  influenced  by  po- 
litical and  other  influences  tending  to  impair  its 
fairness   and   efficiency  than   one   whose   members 
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are  elected  for  short  terms.  Therefore,  members  of 
commissions  should  be  appointed  and  their  terms  of 
office  should  be  long.  Indeed,  I  am  inclined  to  be- 
lieve that  it  would  be  conducive  to  their  greatest 
fairness  and  efficiency  if  their  members,  like  our 
federal  judges,  were  appointed  for  life. 

In  most  important  respects,  from  the  standpoint 
of  the  public,  our  railways  constitute  a  single  trans- 
portation system  extending  into  every  part  of  the 
country.  Regulation  should,  therefore,  be  directed 
toward  promoting  the  interest  of  the  nation  as  a 
whole.  Local  and  sectional  conditions  and  needs 
should  be  considered  both  in  their  management  and 
in  their  regulation.  But  clearly,  regulation  should 
not  be  allowed  to  further  the  interests  of  some 
classes  of  the  people  at  the  expense  of  the  people 
as  a  whole,  or  to  promote  the  interests  of  some  lo- 
calities and  sections  at  the  expense  of  the  country 
as  a  whole.  Therefore,  regulation  should  be  made 
as  consistent  and  uniform  as  is  practicable,  and  reg- 
ulation by  communities  and  states  should  be  subor- 
dinated to  that  of  the  nation. 

Regulation  should  not  be  such  as  to  make  rail- 
ways unprofitable,  because  this  would  hamper  their 
development  and  thereby  hamper  the  development 
and  impair  the  prosperity  of  the  entire  nation. 

These  principles  all  seem  obvious  and  funda- 
mental.   Are  they  observed  as  well  as  they  should  be? 

There  is  not  one  of  them  which  is  not  violated. 
The  nation  has  created  the  Interstate  Commerce 
Commission  and  forty-five  states  have  created  rail- 
road or  public  service  commissions.  Nominally, 
these  are  all  expert  bodies,  and  theoretically,  the 
legislatures  and  Congress  have  delegated  to  them 
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the  function  of  regulation.  In  practice  the  legisla- 
tures and  Congress  at  almost  every  session,  without 
investigation,  impose  on  the  railways  burdens  and 
requirements  affecting  operation  and  rates,  the  de- 
sirability and  reasonableness  of  which  ought  to  be 
left  to  be  determined  by  the  commissions  after  in- 
vestigation. Within  the  last  four  years  there  have 
been  3,016  bills  introduced  in  the  state  legislatures 
for  the  regulation  of  operation  alone,  of  which  436 
have  been  passed.  The  members  of  many  state  rail- 
road commissions  are  elected  and,  of  course,  in  their 
election  political  considerations,  and  not  their  spe- 
cial fitness  for  their  duties,  govern.  Even  when  they 
are  appointed  they  are  often  selected,  not  because 
of  their  special  fitness,  but  for  political  reasons.  It 
is  inevitable  that  bodies  thus  constituted  should  not 
be  expert  and  impartial  to  the  degree  that  they 
ought  to  be.  The  want  of  impartiality  of  some  of 
them  is  illustrated  by  the  facts  that  seven  state  com- 
missions appeared  as  parties  against  the  railways 
in  the  five  per  cent,  rate  case  and  that  sixteen  state 
commissions  have  appeared  as  parties  against  the 
railways  in  the  cases  involving  advances  in  freight 
and  passenger  rates  in  Western  territory. 

Furthermore,  state  regulation  is  usually  con- 
trolled largely  by  local  considerations  and  directed 
to  the  furtherance  of  the  supposed  interests  of  the 
people  of  the  state  at  the  expense  of  the  interests  of 
the  people  of  the  nation. 

Finally,  almost  all  of  our  regulation  is  directed 
toward  restricting  the  net  earnings  of  the  railways 
within  the  narrowest  limits  that  the  courts  will  per- 
mit, whereas,  as  I  have  already  stated,  the  govern- 
ments should  seek  to  promote  the  prosperity  of  the 
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railways  for  much  the  same  reasons  and  to  the  same 
extent  that  they  do  the  prosperity  of  other  lines  of 
business  in  which  the  people  invest  their  capital. 

As  much  of  the  legislation  passed  is  enacted 
without  sufficiently  thorough  previous  investigation, 
it  is  necessarily  arbitrary  and  not  adapted  to  pro- 
mote any  of  the  purposes  of  sound  regulation.  As 
there  is  almost  no  cooperation  between  the  various 
state  commissions,  or  between  them  and  the  Inter- 
state Commerce  Commission,  and  almost  no  coordi- 
nation of  their  activities,  it  naturally  results  that  the 
requirements  imposed  on  the  railways  are  often  in- 
consistent and  even  conflicting.  As  the  legislation 
passed,  and  even  the  orders  sometimes  issued  by  the 
commissions,  often  are  secured  almost  entirely  at 
the  instance  of  and  under  pressure  from  certain 
well-organized  classes  of  persons,  it  is  not  surpris- 
ing that  their  intent  and  effect  often  is  to  promote 
the  interests  of  these  classes  at  the  expense  of  the 
railways  and  the  rest  of  the  public. 

For  example,  under  the  head  of  regulations  af- 
fecting operation,  we  have  in  a  number  of  states 
laws  requiring  the  railways  to  man  their  trains  with 
so-called  "full  crews."  These  laws  purport  to  have 
been  passed  in  the  interest  of  public  safety.  They 
have  been  secured  by  the  agitation  and  pressure  of 
railway  labor  organizations  and  their  real  purpose 
is  to  force  the  railways  to  employ  men  they  do  not 
need.  The  railways  succeeded  in  getting  a  referen- 
dum vote  of  the  people  on  it  in  Missouri,  and  after 
hearing  the  question  fully  discussed  the  people  re- 
pealed a  full  crew  law  by  a  vote  of  more  than  two 
to  one.  They  succeeded  in  getting  a  full  discussion 
before  the  people  and  the  legislature  in  Pennsyl- 

11 


vania,  and  the  legislature  passed  a  bill  to  repeal  a 
full  crew  law  by  a  large  majority  and  to  delegate 
to  the  public  service  commission  the  authority  to  re- 
quire railways  to  "employ  a  sufficient  and  adequate 
number  of  men"  on  their  trains,  although  the  repeal 
bill  was  subsequently  vetoed  by  the  Governor  on 
entirely  insufficient  grounds.  The  railways  suc- 
ceeded in  Connecticut  in  getting  the  excess  crew 
question  referred  by  the  legislature  to  the  state  pub- 
lic service  commission  for  investigation;  and  the 
commission  reported  that  such  regulation  was  not 
only  unnecessary,  but  contrary  to  the  public  interest. 
The  true  nature  of  the  so-called  "full  crew"  laws  hav- 
ing now  become  generally  understood,  attempts  are 
being  widely  made  to  get  passed  bills  to  limit  the 
length  of  trains,  which  would  be  even  more  unjusti- 
fiable and  the  effects  of  which  would  be  more  harmful. 

Again,  a  number  of  states  have  passed  laws  re- 
quiring the  railways  to  use  high  power  headlights. 
But  when  this  question  was  referred  to  the  Wis- 
consin railroad  commission — one  of  the  ablest  bodies 
of  its  kind  in  the  country — and  subjected  to  thor- 
ough investigation,  a  report  adverse  to  the  proposed 
regulation  was  made. 

The  inconsistencies  between  the  regulation  of 
the  states  themselves  and  between  that  of  the  states 
and  the  national  government  is  illustrated  by  the 
fact  that  while  numerous  states  have  adopted  legis- 
lation regarding  train  crews  or  headlights,  the  fed- 
eral government  has  not  done  so,  and  that  there  are 
wide  variations  between  the  provisions  of  the  laws 
of  the  states  and  of  the  nation  regarding  the  hours 
of  service  of  railway  employees. 

The  regulation  of  rates  by  the  various  states  and 
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by  the  federal  government  originally  was  intended 
largely,  and  in  the  case  of  the  federal  government, 
mainly,  to  correct  unfair  discrimination.  It  has  pro- 
duced a  good  effect  by  correcting  many  such  dis- 
criminations;  but  it  is  now  producing  bad  effects 
by  actually  creating  other  and  equally  unfair  dis- 
criminations. For  example,  at  a  time  when  the 
interstate  passenger  rates  of  the  railways  in  most 
parts  of  the  country  were  3  cents  a  mile,  numerous 
states  passed  laws  reducing  state  rates  to  2  cents  a 
mile.  In  some  states  railways  got  these  laws  set 
aside  as  confiscatory.  In  others,  in  order  to  avoid 
discrimination  between  state  and  interstate  rates, 
they  reduced  the  interstate  rates  also  to  2  cents. 
In  the  five  per  cent,  rate  case  the  Interstate  Com- 
merce Commission  indicated  that  it  believed  that 
these  low  passenger  rates  were  not  yielding  enough 
revenue  to  cover  the  part  of  railway  expenses  prop- 
erly chargeable  to  passenger  service  and  that  the 
railways  should  raise  them.  The  railways  in  eastern 
territory  did  raise  the  interstate  passenger  fares  to 
2^  cents  a  mile  and  tried  to  get  the  state  legisla- 
tures to  increase  the  state  rates.  This  the  legisla- 
tures did  not  do,  and,  in  consequence,  there  has  re- 
sulted an  unjust  discrimination  between  state  and 
interstate  travel  brought  about  by  the  inconsistent 
policies  of  the  regulating  authorities  representing 
the  public  itself. 

There  are  likewise  unfair  discriminations  in 
freight  rates  due  to  the  same  causes.  In  the  Shreve- 
port  case,  the  Interstate  Commerce  Commission 
called  attention  to  the  fact  that  an  unfair  discrim- 
ination had  been  effected  between  certain  state  rates 
between  certain  points  in  Texas  and  certain  inter- 
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state  rates  between  Shreveport,  Louisiana,  and  the 
same  points  in  Texas,  by  the  rate-making  policy  of 
the  Texas  railroad  commission.  Again,  in  the  west- 
ern freight  rate  case,  it  refused  to  allow  certain  ad- 
vances in  rates  on  live  stock  because  certain  of  the 
interstate  rates  involved  were  already  higher  than 
corresponding  rates  fixed  by  legislative  enactments 
or  by  the  orders  of  state  commissions.  Here,  again, 
were  unfair  discriminations  established  by  the  very 
policy  of  regulation  entered  on  to  stop  unfair  dis- 
criminations. 

If  you  turn  to  the  field  of  regulation  of  the  finan- 
cial management  of  the  railways  you  find  somewhat 
similar  conditions.  Practically  all  of  our  railway 
corporations  have  been  chartered  by  the  states 
which  have  created  them.  Some  states  have  been 
lax  in  creating  and  regulating  railway  corporations. 
This  laxity  has  left  the  door  wide  open  for  corpora- 
tions created  by  these  states  to  go  forth  into  other 
states  and  handle  their  financial  affairs  in  ways  per- 
haps condemned  by  the  public  opinion  of  the  coun- 
try. On  the  other  hand,  other  states,  such  as  Texas, 
have  imposed  such  stringent  regulations  on  the 
financial  management  of  railways  within  their  bor- 
ders as  seriously  to  hamper  their  development  and 
even  to  make  them  heavy  burdens  on  the  parts  of 
the  same  railway  systems  in  other  states. 

The  period  during  which  the  present  system  of 
regulation  has  been  applied  dates  from  about  ten 
years  ago.  This  period  has  been,  as  you  know,  one 
of  steadily  and  rapidly  increasing  costs  of  operation. 
This  has  been  partly  due  to  our  policy  of  regulation 
but  mainly  to  the  higher  standards  of  service  which 
the  public  has  expected,  to  increases  in  taxes  and  to 
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advances  in  wages  which  railway  labor  has  de- 
manded and  which  boards  of  arbitration  organized 
under  federal  law  have  granted.  I  do  not  believe 
that  even  as  yet  the  public  has  anywhere  near  an 
adequate  knowledge  and  appreciation  of  the  effect 
on  the  railway  industry  in  general  which  has  been 
produced  by  these  various  influences  and  which 
must  continue  to  be  produced  if  they  continue  to 
be  exerted. 

The  eight  or  ten  years  prior  to  1906  and  1907 
were  years  of  steadily  and  even  rapidly  increasing 
railway  net  earnings.  Those  since  have  been  years 
of  just  as  steadily  and  rapidly  declining  net  earn- 
ings. This  is  not  true  of  every  individual  road. 
There  are  a  number  of  individual  railways  which, 
because  of  exceptionally  good  management  or  un- 
usually fortunate  situations,  have  continued  to  pros- 
per, and  some  of  them  are  even  more  prosperous 
than  they  were  ten  years  ago.  But  these  roads  are 
no  more  typical  than  are  certain  roads  at  the  other 
extreme  which,  because  of  bad  management  or  un- 
fortunate situations,  have  declined  into  the  depths 
of  adversity.  It  is  the  situation  of  the  railways  as  a 
whole,  not  that  of  individual  lines,  which  it  is  im- 
portant for  us  to  consider.  Taking  them  as  a  whole, 
we  find  that  in  the  seven  years  before  1906  their  net 
return  on  their  investment  in  property  substantially 
increased,  whereas  in  1913  it  was  less  than  it  was  in 
1906,  in  spite  of  the  fact  that  they  had  meantime 
made  many  improvements  and  many  economies  in 
operating  methods  and  that  they  had  the  largest 
gross  earnings  per  mile  in  1913  that  they  ever  en- 
joyed. If  you  compare  the  trend  of  their  expenses 
and  earnings  between  the  eight  years  1898  and  1906, 
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and  between  the  eight  years  1906  and  1914,  in  the 
latter  of  which  there  was  a  decline  in  total  earnings, 
you  will  nnd  ample  evidence  that  their  condition  in 
the  latter  period  was  much  less  healthy  and  prom- 
ising than  in  the  former.  Statistics  compiled  by  the 
Bureau  of  Railway  Economics  from  reports  made 
by  the  railways  to  the  Interstate  Commerce  Com- 
mission show  that  in  the  eight  years  before  1906 
the  density  of  passenger  traffic  increased  58.05  per 
cent.,  while  in  the  eight  years  following  it  increased 
less  than  25.98  per  cent.  In  the  former  period  the 
density  of  freight  traffic  increased  59.01  per  cent., 
while  in  the  latter  it  increased  only  19.8  per  cent. 
There  were  reductions  in  both  the  average  passen- 
ger and  the  average  freight  rates  during  the  later 
period,  and,  in  consequence,  while  total  earnings  per 
mile  increased  54.85  per  cent,  during  the  earlier 
period,  they  increased  only  21.1  per  cent,  during  the 
later  period. 

Let  us  now  turn  from  the  figures  regarding  traf- 
fic and  earnings  to  those  regarding  expenses.  In 
the  eight  years  before  1906  the  average  annual  wage 
per  railway  employee  increased  only  7.95  per  cent., 
while  in  the  eight  years  after  1906  it  increased  32.57 
per  cent.  In  the  earlier  period  taxes  per  mile  in- 
creased only  41.77  per  cent.,  while  in  the  later  period 
they  increased  69.05  per  cent.  Operating  income  is 
what  the  railways  have  left  after  paying  all  their 
expenses  and  taxes.  Because  of  the  differences  in 
the  tendencies  of  earnings  and  expenses  before  and 
after  1906,  in  the  earlier  period  of  eight  years  aver- 
age operating  income  per  mile  increased  53.83  per 
cent,  while  in  the  period  between  1906  and  1914  it 
decreased  10.55  per  cent;  and  this  in  spite  of  the 
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fact  that  in  the  earlier  period  of  eight  years  the  in- 
vestment in  road  and  equipment  per  mile  of  line  in- 
creased only  3.8S  per  cent.,  while  in  th^  later  period 
it  increased  20  per  cent. 

The  fiscal  year  ended  June  30,  1914,  ended  be- 
fore the  war  in  Europe  began,  and  the  results  of  it 
were  affected  only  by  the  business  and  transporta- 
tion conditions  existing  in  our  own  country;  and 
yet  the  results  in  it  were  discouraging.  In  the  fiscal 
year  ended  June  30,  1915,  the  total  earnings  of  the 
railways  were  $163,000,000  less  than  they  were  in 
1914.  The  net  earnings  were  slightly  larger  than 
in  1914,  but  much  smaller  than  in  1913;  and  the 
slight  increase  in  them  over  1914  was  attained  by 
drastic  economies  which  included  sharp  reductions 
in  expenditures  for  both  the  maintenance  of  equip- 
ment and  maintenance  of  way.  It  is  needless  to  tell 
members  of  the  engineering  profession  that  these 
reductions  in  maintenance  expenses  probably  in 
most  cases  were  more  nominal  than  real  and  re- 
sulted from  deferring  work  which  was  really  needed 
to  keep  the  properties  in  good  condition. 

The  net  return  on  the  investment  in  road  and 
equipment  of  our  railways  in  1898,  when  they  were 
just  beginning  to  emerge  from  a  period  of  profound 
business  depression,  in  which  companies  with  a 
large  mileage  had  become  bankrupt,  was  3.64  per 
cent.  This  had  increased  in  1906  to  the  very  mod- 
erate figure  of  5.39  per  cent.  Then  began  the  period 
in  which  railway  outgo  was  to  increase  faster  than 
railway  income,  and  in  1914  the  net  return  on  prop- 
erty investment  had  declined  to  3.99  per  cent.  When 
complete  figures  are  available  they  probably  will 
show  that  the  percentage  of  net  return  in  1915  was 
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still  lower.  In  other  words,  although  the  railways 
are  paying  higher  wages  to  their  labor  and  larger 
taxes  than  they  were  in  1898,  or  even  in  1906;  al- 
though they  are  rendering  a  larger  quantity  and  a 
much  better  quality  of  service  to  the  public,  the  per- 
centage of  net  return  on  the  investment  in  their 
properties  is  now  practically  down  to  where  it  was 
seventeen  years  ago. 

One  result  is  that  many  railways  have  become  ' 
bankrupt.  According  to  the  latest  available  statis- 
tics there  are  now  82  railways  in  the  hands  of  re- 
ceivers, having  a  mileage  of  41,988  miles  and  a  cap- 
italization of  $2,264,000,000.  This  is  the  greatest 
mileage  ever  in  the  hands  of  receivers  in  this  coun- 
try. It  is  a  significant  fact  that  the  mileage  of  bank- 
rupt roads  is  larger  in  proportion  in  the  Southwest, 
where  the  policy  of  regulation  has  been  the  most 
repressive,  than  in  any  other  section.  Furthermore, 
the  construction  of  new  mileage  and  the  improve- 
ment of  the  facilities  of  that  already  existing  have 
been  seriously  curtailed.  The  new  mileage  built 
has  shown  a  downward  tendency  since  1906  and 
was  smaller  in  1914  than  in  any  year  since  1895. 
There  have  been  heavy  reductions  in  the  purchases 
of  equipment  and  supplies;  and,  in  consequence, 
many  thousands  of  men  have  been  thrown  out  of 
work  in  both  the  railway  and  the  railway  supply 
businesses  and  every  line  of  commerce  and  industry 
has  been  adversely  affected. 

Now,  I  would  not  be  understood  as  attributing 
the  unsatisfactory  conditions  which  have  been  pre- 
vailing in  the  railway  industry,  and  the  resulting 
eflfects  on  business  in  general,  entirely  to  regula- 
tion.    They   have   been   due   to   a   combination   of 
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causes.  There  would  no  doubt  have  been  large  in- 
creases in  the  operating  expenses  and  taxes  of  the 
railways  if  the  policy  of  regulation  had  never  been 
begun.  The  great  faults  of  regulation  have  been 
that,  first,  in  many  ways  it  has  unwisely  and  un- 
necessarily enhanced  the  increases  in  expenses,  and 
that,  second,  it  has  at  the  same  time  prevented  most 
of  the  increases  in  rates  which  these  increases  in 
expenses  made  desirable,  and,  indeed,  in  the  face  of 
these  increases  in  expenses,  has  actually  compelled 
many  reductions  in  rates.  The  average  annual  wage 
of  railway  employees  was  43  per  cent,  higher  in 
1914  than  in  1898  and  average  taxes  per  mile  were 
140  per  cent,  greater;  yet  the  average  passenger 
rate  and  the  average  freight  rate  were  actually  lower 
after  these  increases  in  wages  and  taxes  had  oc- 
curred than  before.  Under  an  entirely  intelligent 
and  fair  policy  of  regulation  the  public  authorities 
would  have  cooperated  with  the  managements  of 
the  railways  in  their  efforts  to  solve  the  problems 
presented  by  the  great  and  rapid  increases  in  their 
expenses  and  taxes.  Under  the  policy  actually  fol- 
lowed regulation  has  made  their  problem  more  diffi- 
cult and  complicated,  with  the  results  just  men- 
tioned. 

Now  it  may  be  said  that  the  railways  have 
brought  upon  themselves  much  of  the  trouble  from 
which  they  are  suffering.  I  admit  that.  On  the 
whole,  the  managements  of  our  railways  have  been 
as  able,  as  honest  and  as  efficient  as  those  of  any 
other  railways  or  other  large  corporate  business  in 
the  world.  But,  as  I  have  already  conceded,  many 
mistakes  have  been  made  and  many  offenses  have 
been  committed  by  them.     It  is  because  of  these 
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things  that,  as  railway  men  now  admit,  regulation 
became  desirable  for  the  protection  and  benefit  of 
the  pubPc  and  even  of  the  railways  themselves. 
But  is  the  fact  that  the  managements  of  the  railways 
have  not  always  been  wise  and  fair  any  reason  for 
adopting  and  persisting  in  a  policy  of  unwise  and 
unfair  regulation?  Clearly  not.  Is  it  not  evident 
that  the  policy  of  regulation  which  has  been  fol- 
lowed has  not  established,  and  is  not  adapted  to 
establish,  satisfactory  relations  between  the  rail- 
ways and  the  public?  Is  it  not  evident  that  it  has 
not  been  promoting,  and  is  not  adapted  to  promote, 
the  purposes  which  regulation  ought  to  promote? 
It  is  not  making  the  operation  of  railways  more 
economical  and  efficient.  It  is  substituting  new 
forms  or  unfair  discrimination  in  rates  for  those 
which  have  been  abolished.  It  is  preventing  rates 
from  being  so  adjusted  as  to  meet  the  increasing 
demands  on  railway  revenues.  It  is  helping  to  make 
railway  securities  unattractive  rather  than  attractive 
both  to  the  large  investor  and  the  small  investor, 
and  is  forcing  the  railways  to  sell  bonds  to  raise 
capital  when  they  ought  to  be  selling  stock  and  to 
sell  short  time  notes  when  they  ought  to  be  selling 
bonds,  thereby  rendering  them  financially  top-heavy 
and  incapable  of  weathering  the  financial  storms 
which  are  sure  to  break  over  us  in  the  future  as  in 
the  past.  In  order  to  establish  satisfactory  and 
beneficent  relations  between  the  railways  and  the 
public,  our  regulation  of  railways,  as  well  as  our 
management  of  them,  must  be  put  on  a  sound  basis. 
The  remedy  for  the  defects  in  our  policy  of  reg- 
ulation seems  to  me  obvious.  It  should  not  be  de- 
stroyed, but  it  should  be  made  less  rigid  and  more 
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flexible,  less  restrictive  and  more  constructive,  less 
the  work  of  amateurs  and  more  the  v^ork  of  experts. 
The  legislatures  should  cease  passing  without  in- 
vestigation arbitrary  laws  for  the  regulation  of  fea- 
tures of  the  railway  business  with  which  their  mem- 
bers, from  lack  of  time  and  want  of  special  knowl- 
edge, cannot  possibly  become  competent  to  deal, 
and  leave  the  performance  of  the  function  of  regu- 
lation almost  entirely  to  commissions.  The  com- 
missions should  be  made  in  fact  as  well  as  in  theory 
impartial  bodies  of  experts.  The  state  commissions 
should  be  restricted  to  the  regulation  of  purely  local 
and  state  matters  and  the  Interstate  Commerce 
Commission  should  be  expressly  authorized  and 
required  by  law  to  overrule  the  state  authorities 
when  they  adopt  regulations  the  effect  of  which  is 
to  interfere  with  and  burden  the  commerce  of  other 
states  and  the  commerce  of  the  nation  as  a  whole. 
As  I  have  already  said,  in  all  important  respects  the 
railways  of  this  country  constitute  a  single  system, 
and,  therefore,  the  kind  of  regulation  that  should  be 
applied  to  their  operation,  their  rates  and  their  finan- 
cial affairs  should  not  be  determined  by  imaginary 
lines  which  separate  the  states  from  each  other,  but 
should  be  national,  consistent  and  as  uniform  as  the 
more  or  less  varying  conditions  in  the  country  as  a 
whole  may  justify.  There  may  be  reasons  for  ap- 
plying some  different  rules  in  states  in  which  the 
conditions  differ  as  widely  as  they  do  in  Massachu- 
setts and  Arizona;  but  there  cannot  be  any  good 
reason  for  applying  widely  different  and  wholly  in- 
consistent requirements  in  states  adjacent  to  each 
other,  such  as  Nebraska  and  Kansas,  or  Massachu- 
setts and  Connecticut;  and  there  certainly  cannot 
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be  any  good  reason  why  a  state  government  should 
apply  one  rule  in  a  state  and  the  federal  government 
should  apply  an  entirely  different  rule  in  the  same 
state.  Both  these  things  are  done  now.  There  can 
be  no  good  reason  why  a  state  passenger  should  be 
allowed  to  travel  for  2  cents  a  mile  in  a  state  when 
the  Interstate  Commerce  Commission  has  held  that 
2y2  cents  is  a  reasonable  rate  for  interstate  travel 
in  that  same  state,  which  is  being  done  now.  There 
can  be  no  good  reason  why  a  state  law  in  Texas,  for 
example,  should  prescribe  certain  hours  of  work 
for  railway  employees  engaged  in  state  commerce 
when  a  federal  law  prescribes  different  hours  for  all 
railway  employees  engaged  in  interstate  commerce, 
which  is  what  is  being  done  now.  There  can  be 
no  good  reason  why  the  Interstate  Commerce  Com- 
mission should  hold  that  the  earnings  of  the  rail- 
ways in  eastern  territory  are  not  as  large  as  they 
should  be  in  the  interest  of  the  public,  and  that  at 
the  same  time  the  states  should  be  allowed  to  pre- 
vent the  increases  in  earnings  which  the  Interstate 
Commerce  Commission  holds  should  be  permitted 
in  the  interests  of  the  public.  Yet  this  is  being  done 
now. 

At  the  same  time  that  state  regulation  is  being 
improved  and  brought  into  a  proper  relationship 
of  subordination  to  and  coordination  with  federal 
regulation,  there  ought  to  be  changes  made  in  the 
organization  of  the  Interstate  Commerce  Commis- 
sion which  will  better  fit  it  for  the  performance  of 
its  added  duties.  I  personally  would  favor  increas- 
ing the  salaries  of  its  members  and  having  them  ap- 
pointed for  life.  Their  duties  are  as  important  as 
those  of  any  other  officers  of  the  government,  and 
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their  positions  should  be  made  such  that  they  will 
be  attractive  to  the  ablest  men  in  the  country  and 
that  the  incumbents  will  be  immune  from  political 
and  all  other  improper  influences.  When  these  and 
other  changes  have  been  made  which  will  strengthen 
the  Commission  and  increase  its  independence,  I 
believe  it  would  be  both  safe  and  desirable  to  in- 
crease its  powers  in  several  directions.  If  there  is 
to  be  regulation  of  operation  this  should  be  done  by 
the  Interstate  Commerce  Commission.  If  there  is 
to  be  regulation  of  the  issuance  of  railway  securities, 
as  there  already  is  in  some  of  the  states,  the  neces- 
sary authority,  with  proper  restrictions,  should  be 
delegated  to  the  Interstate  Commerce  Commission. 

At  the  same  time  the  Commission  should  be  em- 
powered to  raise  rates  which  it  regards  as  too  low, 
as  well  as  to  reduce  rates  which  it  thinks  are  too 
high;  and  this  power  should  apply  to  state  rates 
when  the  Commission  regards  them  either  as  unre- 
munerative  or  as  working  an  unfair  discrimination 
against  interstate  commerce.  The  Commission  is 
now  greatly  hampered  in  its  regulation  of  rates  by 
the  fact  that  the  law  authorizes  it  to  fix  maximum 
rates  but  gives  it  no  power  to  fix  minimum  rates. 
The  law  requires  it  to  make  rates  reasonable,  but 
gives  it  no  power  to  make  them  reasonable  if  the 
defect  in  them  happens  to  be  that  they  are  unrea- 
sonably low.  The  Commission  should  be  given  a 
clear  mandate  to  make  rates  reasonable  in  the  sense 
that  they  will  not  only  never  be  excessive  to  the 
shipper  or  traveler  but  will  always  also  be  fairly 
remunerative  to  the  railway. 

Our  policy  of  regulation  has  thus  far  been  one- 
sided.    It  has  been  tacitly  predicated  upon  the  as- 
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sumption  that  its  sole  purpose  should  be  to  protect 
the  rights  and  promote  the  interests  of  those  who 
use  the  service  of  railways  and  who  work  for  them. 
It  has  too  often  ignored  the  fact  that  those  who 
invest  in  railway  securities  are  also  a  class  of  our 
citizens  possessing  exactly  an  equal  claim  to  have 
their  rights  protected  and  their  interests  promoted 
by  the  government.  What  is  even  more  serious  and 
important,  those  who  have  been  responsible  for  our 
policy  of  regulation  too  often  have  not  recognized 
the  fact  that  the  interests  of  the  patrons  of  the  rail- 
ways and  their  employees  will  suffer  if  the  rights 
and  interests  of  the  investors  in  them  are  not  pro- 
tected and  promoted.  It  is  only  by  the  investment 
of  adequate  additional  capital  in  railways  that  their 
facilities  may  be  sufficiently  improved  and  expanded. 
Furthermore,  it  is  only  by  the  investment  of  addi- 
tional capital  in  the  railways  that  there  will  be  cre- 
ated an  increased  demand  for  labor  on  them ;  and 
the  increase  in  the  employment  they  aflford  will  be 
in  proportion  to  the  increase  in  the  investment  in 
them.  Therefore,  the  only  policy  of  regulation  of 
railways  which  will  confer  the  maximum  benefits 
practicable  on  each  class  that  is  directly  interested, 
and  on  the  public  as  a  whole,  will  be  one  which  will 
equally  consider  the  rights  and  interests  of  the 
traveler,  the  shipper,  the  employee  and  the  investor. 
In  conclusion,  if  I  have  succeeded  in  lodging  in 
the  minds  of  any  of  you  gentlemen  any  particular 
point  regarding  the  relations  of  the  railways  and 
the  public  that  will  induce  you  to  use  your  influence 
for  improvements  in  these  relations,  I  am  well  re- 
paid for  presenting  this  matter  to  you  as  I  have. 
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INTRODUCTION 

The  following  article  is  in  substance  an  argu- 
ment against  the  '^Short-train"  bill  introduced 
in  Illinois,  made  by  Mr.  Dow  before  the  Public 
Utilities  Committee  in  the  House  of  Representa- 
tives at  Springfield  on  May  6,  1915.  Efforts 
have  been  made  in  several  states  to  enact  laws 
limiting  the  length  of  freight  trains.  In  some 
states  laws  have  been  introduced  to  require 
additional  men  in  train  crews.  These  proposed 
laws,  better  known  as  ^'Short-train"  and  ''Full 
Crew"  laws,  would,  if  passed,  increase  the  oper- 
ating expenses  of  the  railroads  millions  of  dollars 
annually.  It  is  the  contention  of  the  proponents 
of  such  laws  that  they  are  necessary  to  increase 
safety.  This  article  is  a  clear  and  concise  state- 
ment as  to  the  measure  of  safety  existing  on 
American  steam  railroads.  It  shows  the  fallacy 
of  the  contention  that  such  laws  are  necessary  to 
increase  safety,  and,  further,  that  a  train  limit 
law  would,  in  fact,  increase  rather  than  decrease 
the  accident  hazard. 
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SAFETY  AND  SHORT  TRAINS 

BY  MARCUS  A.  DOW 

General  Safety  Agent 
New  York  Central  Lines 

This  bill  to  limit  the  length  of  trains  to  a 
maximum  of  fifty  cars  per  train  has  been  pre- 
sented and  its  passage  urged  as  a  measure  of 
safety,  it  being  the  contention  of  the  gentlemen 
favoring  the  measure  that  shortening  the  length 
of  trains  will  lessen  the  chances  of  accident  and 
reduce  the  number  of  injuries  occurring  on  rail- 
roads incident  to  their  operation.  To  persons 
unfamiliar  with  the  details  of  personal  injury 
work  and  the  prevention  of  accidents  as  under- 
taken by  the  railroads  of  to-day,  this  argument 
may  appear  reasonable  but  before  accepting  it 
as  a  conclusion  it  is  essential  to  consider  a  num- 
ber of  important  facts.  First  of  all,  I  wish  to 
be  understood  as  in  favor  of  any  sincere  attempt 
to  prevent  accidents  but  as  opposed  to  any 
movement  fostered  under  a  mask  of  safety  for 
some  ulterior  purpose  which  is  only  to  belittle 
and  weaken  the  real  safety  movement  and  de- 
stroy the  spirit  it  is  intended  to  promote. 
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At  the  outset,  the  fact  must  be  admitted,  even 
by  those  the  least  informed,  that  safety  in 
reality  rests  not  upon  whether  there  are  a  few 
cars  more  or  less  in  a  given  train  but  upon  the 
way  in  which  that  train  and  others  on  the  same 
road  are  handled  and  operated.  There  is  not 
now,  nor  has  there  ever  been,  a  well-fortified 
argument  for  nor  a  sincere  demand  to  shorten 
the  length  of  trains  to  increase  safety.  The  In- 
terstate Commerce  Commission  in  all  of  its  ex- 
haustive studies  and  reports  has  never  pointed 
out  a  single  case  where  the  number  of  cars  in 
a  train,  nor  the  number  of  men  on  a  train,  nor 
the  number  of  engines  hauling  a  train  were  fac- 
tors contributing  to  or  causing  an  accident. 

//  the  proposition  is  fairly  considered,  it 
will  appear  reasonably  certain  that  the  passage 
of  the  so-called  ^^Short-train'  hill  will  increase 
rather  than  decrease  the  risk  of  injury. 

For  instance,  we  will  suppose  that  on  a  piece 
of  single  track  a  hundred  miles  in  length  there 
are  two  trains  of  more  than  fifty  cars  starting 
from  opposite  ends  of  the  road  and  traveling 
toward  each  other.  There  are  just  two  trains  to 
meet  and  pass  each  other;  two  trains  for  the 
despatcher  to  handle  and  two  train  crews  that 
must  be  on  the  lookout,  one  for  the  other.  But 
limit  these  trains  to  fifty  cars  and  what  happens? 
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The  two  trains  are  split  into  sections  and,  in- 
stead of  but  two  trains  to  consider,  arrange  meet- 
ing points  and  be  on  the  lookout  for,  there  are 
now  four  trains,  with  manifestly  double  the 
risk  of  accident.  In  other  words,  the  density 
of  traffic  as  measured  by  the  number  of  trains 
will  increase  with  the  shortening  of  the  train, 
resulting  in  a  greater  chance  of  confusion  and 
increasing  the  opportunity  for  error.  This 
feature,  of  course,  becomes  more  important  on 
roads  where  the  traffic  is  heavy  and  density  of 
traffic  is  already  a  problem  requiring  the  most 
skillful  attention  of  expert  operating  men.  Some 
roads  handle  a  greater  density  of  traffic  than 
others  because  they  have  more  trackage,  more 
engines  and  better  facilities  for  so  doing  and 
they  have  increased  these  facilities  year  by  year 
as  the  growth  of  business  demanded.  To  sud- 
denly require  all  roads,  however,  to  multiply  the 
number  of  trains  they  must  handle  without  a 
corresponding  increase  in  trackage  and  other 
facilities  would  necessarily  result  in  confusion, 
increased  hazard  and  excessive  delay. 

Much  stress  has  been  laid  by  the  supporters 
of  this  bill  upon  the  great  sacrifice  of  life  and 
limb  on  the  railroads  of  this  country.  Admit- 
ting freely  that  there  are  many  persons  injured 
on  our  railroads  and  that  a  large  proportion  of 
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the  accidents  resulting  in  injury  can  and  should 
be  avoided,  I  wish  to  point  out  how  these  acci- 
dents can  be  prevented  and  what  steps  are  being 
taken  to  prevent  them.  For  years  there  has  been 
a  nation-wide  agitation  in  behalf  of  greater  safe- 
guards for  employes  of  railroads,  other  indus- 
tries and  the  general  public.  In  every  state  there 
has  been  a  veritable  epidemic  of  legislation  with 
a  view  of  protecting  the  working  man  from  pos- 
sible injury.  Safety  devices  of  every  description 
have  been  installed,  rules  formulated,  regula- 
tions adopted  and  mechanical  safeguards  in- 
vented and  applied  until  it  would  seem  that 
accidents  never  could  happen.  But,  the  disquiet- 
ing feature  of  the  situation  has  been  that  up  to 
a  year  ago,  in  spite  of  these  extraordinary  pre- 
cautions taken  to  insure  immunity  from  harm, 
accidents  resulting  in  injuries  increased  steadily 
and  the  very  law^s  that  were  made  to  lessen  acci- 
dents actually  seemed  to  foster  them.  It  re- 
mained for  the  officials  of  the  railroads  and  other 
great  industries  to  discover  where  the  real  trou- 
ble lay.  The  conclusion  was  reached  that,  with 
all  the  laws  which  might  be  passed  and  safety  de- 
vices which  might  be  installed,  there  would  be 
no  successful  reduction  in  accidents  until  there 
had  been  enlisted  the  co-operation  of  those  per- 
sons in  whose   interest  such  precautions  were 
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being  taken.  In  other  words,  it  was  found  that 
the  human  element  was  knocking  all  the  care- 
fully laid  plans  of  well-meaning  legislators  into 
a  cocked  hat  and,  with  this  fact  in  mind,  there 
has  been  launched  within  the  past  few  years  what 
has  universally  been  called  a  "Safety-First" 
movement.  Practically  every  railroad  in  the 
United  States  is  now  vigorously  conducting  such 
a  movement,  regardless  of  the  expense  incurred 
thereby.  The  method  pursued  on  the  New  York 
Central  Lines  was  not  unlike  that  of  the  majority 
of  other  roads.  The  first  step  taken  was  to  de- 
termine the  great  underlying  cause  of  accidents 
and  then  apply  the  remedy.  It  was  found  that 
most  of  the  accidents  were  chargeable  to  the 
human  element.  In  fact  the  records  indicated 
that  only  9.65  per  cent  of  all  injury  cases 
were  due  to  defective  equipment,  conditions, 
tools  or  appliances,  the  balance  being  due  to 
fault  of  injured  man  or  another  employe  or  else 
unavoidable. 

Statistics  of  accidents  on  other  railroads 
throughout  the  country  show  practically  the 
same  proportion  of  their  injury  cases  due  to 
human  thoughtlessness  or  carelessness.  The  re- 
port of  the  Interstate  Commerce  Commission 
for  the  fiscal  year  19 14  divides  all  death  and  in- 
jury cases  to  railroad  employes  in  accidents  con- 
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nected  w  ith  train  operation  under  the  following 
general  causes: 

Train  accidents  (collisions,  derailments,  etc.)  10% 
Coupling  or  uncoupling  cars  .  .  .  5% 
While  doing  other  work  about  trains  (not  in 

shops  or  engine  houses)  or  while  attending 

switches 44% 

Coming  in  contact    with   overhead  bridges, 

etc.  while  riding  on  cars  .  .  .  .3% 
Falling  from  cars  or  engines  .        .        .       12% 

Getting  on  or  off  cars  or  engines  .  .  .  16% 
Other  accidents  around  trains  .  .  .  4% 
Being  struck  or  run  over  by  engines  or  cars 

at  stations  or  yards 4% 

Being  struck  or  run  over  by  engines  or  cars 

at  other  places 


100% 

Thus,  it  is  plainly  seen  that  90  per  cent  of 
such  accidents  to  railroad  employes  are  those 
that  may  be  prevented  by  the  exercise  of  greater 
care  on  the  part  of  the  individual  rather  than  by 
such  legislation  as  is  proposed.  It  is  shown  that 
only  10  per  cent  were  in  collisions  or  derail- 
ments, which  are,  obviously,  the  only  kinds  of 
accidents  this  law  is  intended  to  prevent.  In 
other  words,  without  analyzing  the  small  per- 
centage of  injuries  due  to  train  accidents  to  de- 
termine the  causes  of  such  accidents,  the  fact  is 
clearly  apparent  that  the  big  majority  of  acci- 
dents on  railroads  cannot  be  prevented  by  the 
making  of  laws  and  that  the  only  preventative 
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is  well-organized  safety  work  conducted  mainly 
along  educational  lines. 

That  the  railroads  entered  into  this  safety 
work  in  good  faith  and  desired  to  co-operate 
with  the  employes  in  the  prevention  of  accidents 
to  the  fullest  extent  possible  is  demonstrated  in 
the  safety  committee  organizations  authorized 
and  fostered  by  railroad  officials.  On  the  New 
York  Central  Lines  there  are  60  of  these  Divi- 
sion and  Shop  Safety  Committees  with  an  aggre- 
gate of  approximately  1,200  members  and,  as 
on  other  roads,  these  committee  members  con- 
sist, for  the  most  part,  of  employes  rather  than 
officers. 

These  safety  committees  have  been  encour- 
aged to  freely  report  and  discuss  conditions  and 
practices  which,  in  their  opinion,  ought  to  be 
improved  to  increase  the  safety  of  the  employes 
and  the  public.  Since  our  committees  were  or- 
ganized a  total  of  19,633  items  have  been  re- 
ported by  members  with  recommendations  for 
correction  in  the  interest  of  greater  safety  and 
the  records  show  that  to  date  17,507  or  89  per 
cent  of  these  items  have  been  corrected.  Among 
all  of  the  items  brought  up  by  these  employe 
committees,  however,  there  has  never  been  a 
single  reference  to  decreasing  the  length  of 
trains  or  limiting  the  number  of  cars  in  trains 
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or  of  increasing  the  number  of  men  in  a  train 
crew,  nor  has  there  ever  been  a  recommendation 
made  by  any  of  these  committees  that  such  a  step 
be  taken  in  the  interest  of  greater  safety, 

A  canvass  of  the  roads  entering  the  state  of 
Illinois  reveals  the  fact  that  these  roads  alone 
are  spending  approximately  $200,000  a  year  in 
the  maintenance  of  safety  organizations.  This 
expense  includes  only  the  cost  of  committee 
meetings,  salaries  of  safety  agents  and  inspectors, 
printing  and  other  incidental  expenses  and  does 
not  include  the  money  expended  in  correcting 
conditions  upon  recommendations  of  the  safety 
committees  which  latter  expense  amounts  to 
many  hundreds  of  thousands  of  dollars  annually. 
As  an  illustration,  the  New  York  Central  Lines 
spent  over  $5,000  in  the  past  three  years  pur- 
chasing safety  goggles  to  protect  its  shopmen 
from  eye  injury  while  engaged  in  chipping  and 
grinding  work.  This  is  one  of  the  smaller 
items.  Larger  ones  have  included  building  over- 
head bridges,  fences,  walkways,  installing  im- 
proved lighting  systems,  guarding  machinery 
and  changing  standards  of  appliances. 

Besides  the  safety  committee  organizations, 
efforts  to  co-operate  with  the  employes  in 
accident  prevention  have  extended  in  many 
ways.     Safety  Bureaus  have  been  organized  on 
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some  of  the  roads  with  a  corps  of  employes  who 
devote  their  entire  time  to  a  study  of  the  acci- 
dent prevention  problem  and  in  the  education 
of  the  employes  to  teach  them  to  avoid  unsafe 
practices.  At  frequent  intervals  in  railroad  ter- 
minals large  safety  rallies  are  held  in  theatres 
or  halls  where  the  railroad  employes  and  their 
families  are  gathered  together  for  mutual  dis- 
cussion. Here  lectures  are  given  and  stereop- 
ticon  views  shown  depicting  unsafe  and  safer 
methods  of  performing  railroad  work.  Inspec- 
tion trips  in  special  trains  are  made  over  the 
roads  by  the  division  committees  to  encourage 
the  employes  who  make  these  trips  to  be  alert 
for  unsafe  conditions  that  may  arise.  Books, 
pamphlets  and  circulars  containing  warnings 
against  unsafe  practices  are  distributed  frequent- 
ly to  employes.  The  New  York  Central  has 
equipped  a  safety  exhibit  car  which  contains 
models  showing  proper  method  of  safeguarding 
dangerous  machinery  and  of  correcting  im- 
proper conditions  and  photographs  showing 
safe  methods  of  performing  railroad  work. 
This  car,  accompanied  by  expert  instructors,  is 
taken  over  the  system  and  daily  instruction  to 
employes  on  safety  matters  given  therein.  This 
road  also  produced  a  moving-picture  drama, 
which  depicts  in  a  vivid  and  forceful  manner, 
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through  z.  visualized  human  interest  story,  many 
of  the  practices  of  railroad  men  which  cause 
injuries  and  the  unhappy  consequences  thereof. 
This  picture  is  shown  in  a  special  car  fitted  out 
for  that  purpose  and  every  employe  is  required 
to  spend,  on  the  company's  time,  the  half  hour 
or  more  necessary  to  witness  this  film.  Other 
railroads  have  purchased  and  are  using  copies 
of  the  film. 

The  success  of  such  accident  prevention  work 
depends  almost  wholly  upon  the  co-operation  of 
the  employes.  Railroad  officials  cannot  observe 
the  actions  of  all  employes,  nor  any  considerable 
part  of  them,  at  all  times  and  it  is  therefore  im- 
portant that  the  employes  themselves  become  im- 
bued with  the  safety  spirit,  a  spirit  that  will  not 
only  make  them  careful  in  their  own  actions  but 
will  cause  them  to  caution  their  fellow-employes 
against  unsafe  practices  when  such  practices  are 
observed.  That  is  the  kind  of  co-operation 
which  is  necessary  to  make  safety  work  a  success 
and  prevent  accidents.  The  mere  slogan  ^^safety 
first"  counts  for  nothing  if  the  employes  do  not 
grasp  its  full  meaning  and  live  up  to  the  spirit 
of  it.  If  they  believe  in  safety  and  believe  it 
is  a  good  thing  to  stop  having  accidents,  then  they 
must  rally  to  the  support  of  that  principle  by 
each  and  every  man  doing  his  share  of  co-opera- 
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tive  and  willing  work  to  eliminate  the  real  cause 
of  accidents — the  indulgence  in  careless  prac- 
tices. The  passage  of  a  train  limit  or  full  crew 
law  will  not  prevent  injury  to  an  employe  who 
carelessly  goes  in  between  moving  cars  to  adjust 
a  coupling  device  without  taking  the  time  to  first 
stop  the  cars  and  who  stumbles  and  falls  under 
the  wheels  while  in  that  perilous  position.  It  is 
because  the  accident  records  conclusively  show 
that  the  majority  of  injuries  are  caused  by  just 
such  acts  of  carelessness  as  this  that  the  railroads 
have  launched  their  safety  campaigns.  The  ^'safe- 
ty first"  movement  of  the  railroads  is  not  a  joke, 
as  one  of  the  supporters  of  this  bill  has  termed  it. 
It  is  a  serious,  earnest  and  practical  attempt  to 
prevent  accidents  by  the  most  effective  means 
and  it  needs  only  the  co-operation  of  the  men  in 
whose  interest  the  effort  is  being  made  to  make 
it  successful. 

I  desire  to  call  attention  to  some  of  the  adver- 
tising matter  that  has  been  sent  out  by  supporters 
of  this  ^^Short-train"  bill  and  to  some  things  con- 
tained therein  which  are  intended  to  mislead 
those  unfamiliar  with  all  of  the  facts.  A  postal 
card  sent  broadcast  decries  the  fact  that  594,359 
people  were  killed  and  injured  on  the  railroads 
of  this  country  in  the  three  years  from  June  ^Oy 
191 1  to  June  30,  1914  and  particular  stress  is 
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placed  on  the  fact  that  31,851  of  these  injuries 
resulted  fatally.  The  fact  that  16,463  of  these 
persons  killed,  or  more  than  51  per  cent,  were 
trespassers  who  voluntarily  and  needlessly  risked 
their  lives  by  going  upon  the  railroad  tracks  is 
intentionally  suppressed.  Nor  is  any  explana- 
tion made  that  12  per  cent  of  the  killed  were 
travelers  on  the  highway  and  that  only  30  per 
cent  of  the  killed  were  railroad  employes 
while  only  3  per  cent  of  the  killed  were  passen- 
gers. Supporters  of  the  bill  point  accusingly  to 
the  fact  that  in  three  years  there  were  594,359 
persons  killed  and  injured  on  railroads  in  the 
country,  leading  you  to  believe  that  railroad  work 
is  the  most  hazardous  of  all  occupations  and  that 
a  railroad  is  a  veritable  industrial  slaughter 
house,  whereas,  in  truth,  railroad  casualties  form 
only  a  small  part  of  the  total  industrial  accidents 
annually.  Conservative  statistics  of  large  insur- 
ance and  casualty  companies  indicate  that  from 
thirty  to  forty  thousand  persons  in  industrial  oc- 
cupations are  killed  and  more  than  two  million 
injured  every  year.  These  figures  do  not  include 
other  than  industrial  accidents,  such  as  those  oc- 
curring in  the  city  streets,  etc.  The  coroner's 
record  for  New  York  City  indicates  that  during 
the  year  19 13  a  total  of  5,750  persons  met 
violent   death   in  the   Borough   of   Manhattan 
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alone,  of  which  402  were  in  street  accidents,  867 
were  due  to  falling  out  of  windows,  down  stair- 
ways, off  of  scaffolds,  etc.  and  215  were  due 
to  accidental  drowning.  This,  remember,  is  the 
record  for  only  one  city  in  the  Union, 

The  average  American  will  be  astounded  to 
learn  of  the  large  number  of  persons  killed  and 
injured  in  accidents  in  connection  with  agricul- 
tural work  which  is  presumed  by  many  to  be  a 
comparatively  non-hazardous  occupation.  It  is 
regrettable  that  there  is  no  authoritative  record 
of  such  accidents  in  this  country  but  the  records 
of  the  German  Empire  for  the  year  1908  indi- 
cate that  32.5  per  cent  of  all  permanent  total  disr 
abilities  resulting  from  industrial  accidents  in 
that  country  were  in  agricultural  employments 
and  45  per  cent  of  the  permanent  partial  and  45 
per  cent  of  the  temporary  disability  cases  were 
chargeable  to  the  same  industry. 

A  further  interesting  comparison,  as  to  the 
hazard  in  railroad  work  compared  with  other 
industries,  is  found  in  a  statement  published  by 
the  Prudential  Insurance  Company  of  America 
of  the  number  of  male  persons  killed  per  1,000 
employed,  as  follows: 

Persons  killed 
per  1,000  employed. 

Metal  Mining 4.20 

Coal  Mining 3.50 

Fisheries 3.00 

Navigation 3.00 

Railroad  Employes 2.40 
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It  will  ^hus  be  seen  that  in  reality  there  is  less 
hazard  connected  with  employment  on  a  rail- 
road than  in  four  other  important  industries  in 
the  country. 

It  is  only  fair  that  we  measure  accurately  just 
what  degree  of  safety  there  exists  on  our  rail- 
roads to-day  in  view  of  the  intent  of  supporters 
of  this  bill  to  class  them  as  alarmingly  unsafe 
and  in  need  of  greater  regulation.  Interstate 
Commerce  figures  indicate  that,  during  the  year 
ended  June  30,  1913,  on  all  the  railroads  of  the 
country,  there  were  181  passengers  killed  in 
train  accidents  while  during  that  period  there 
were  1,018,283,000  passengers  carried.  There- 
fore, there  was  one  passenger  killed  in  a  train  ac- 
cident for  every  5,625,873  carried,  regardless 
of  the  distance  they  were  carried.  One  of 
the  gentlemen  arguing  in  favor  of  this  bill  said 
he  wanted  to  feel  as  safe  while  riding  on  a 
railroad  passenger  train  as  he  would  be  on  the 
city  streets  at  home.  Now,  in  the  city  of  Chi- 
cago alone  during  191 3  there  were  372  persons 
killed  in  the  city  streets  by  being  struck  or  run 
over  by  some  moving  street  vehicle.  Chicago 
has  a  population  of  approximately  2,500,000. 
Therefore,  as  against  372  inhabitants  of  Chicago 
killed  in  her  streets  by  moving  vehicles  and  hun- 
dreds more  of  her  citizens  killed  in  various  other 
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ways  in  a  single  year,  the  railroads  of  the  coun- 
try transported  more  than  twice  as  many  passen- 
gers as  Chicago  has  inhabitants  before  one  was 
killed  in  a  train  accident.  In  the  cities  of 
New  York  and  Chicago  during  1913  there  were 
774  persons  killed  in  the  city  streets  by  being 
struck  or  run  over  by  some  moving  street  vehicle, 
and  during  the  year  ended  June  30,  1914,  there 
were  only  85  passengers  killed  in  train  accidents 
on  all  the  railroads  of  the  country,  so  that  in 
those  two  cities  alone  there  were  nine  times  as 
many  persons  killed  by  vehicles  in  the  streets  as 
there  were  passengers  killed  in  train  accidents  in 
the  entire  country. 

The  proponents  of  this  bill  have  insistently 
intimated  that  the  railroads,  almost  without  ex- 
ception, have  accidents  every  year  resulting  in 
fatal  injuries  to  passengers,  the  statement  having 
been  made  that  it  is  questionable  if  any  railroad 
except  the  New  York  Central  went  through  last 
year  without  killing  a  passenger.  This  high 
compliment  would  be  gladly  accepted  by  the 
officials  of  the  New  York  Central  were  the 
statement  a  truthful  one  as  far  as  the  other 
roads  are  concerned  but,  like  other  state- 
ments which  have  been  made,  it  was  made  with- 
out investigation.  The  real  truth  of  the  mat- 
ter is,  that,  while  the  New  York  Central  Rail- 
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road  did  not  kill  a  passenger  in  a  train  accident 
last  year  and,  on  its  Lines  East  of  Buffalo,  has 
not  killed  a  passenger  in  over  four  years,  dur- 
ing which  time  it  has  carried  in  that  territory 
passengers  equal  in  number  to  more  than  twice 
the  entire  population  of  the  United  States,  yet 
there  are  many  other  roads  with  enviable  records 
of  a  similar  character.  In  fact,  during  the  fiscal 
year  1913,  there  were,  in  the  United  States,  steam 
railroads  of  299  operating  companies,  with  a 
mileage  of  120,901  miles,  which  is  practically 
one-half  the  entire  railroad  mileage  of  the 
United  States  and  which,  if  stretched  out  into 
one  long  railroad,  would  form  a  steel  girdle  ex- 
tending five  times  around  the  globe,  on  which 
there  was  not  a  passenger  killed  in  a  train  acci- 
dent, although  there  were  more  than  four  hun- 
dred million  passengers  carried  by  these  roads, 
a  number  equal  to  four  times  the  country's  popu- 
lation. 

So  much  for  the  safety  of  passengers  as  it 
exists  on  railroads  to-day.  Now  let  us  see  what 
degree  of  safety  there  is  for  the  employe  as  far 
as  train  accidents  are  concerned.  Interstate 
Commerce  figures  also  indicate  that  in  the  year 
ended  June  30,  191 3  there  were  557  employes 
killed  in  train  accidents.  During  that  same 
period  the  railroads  transported  300,558,334,000 
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tons  of  freight  one  mile  with  an  average  of  14.31 
tons  of  freight  per  car,  or  21,003,377,638  loaded 
cars  one  mile,  so  that  one  employe  was  killed  in 
a  train  accident  for  every  37,708,039  loaded  cars 
moved  one  mile.  And  what  does  this  indicate? 
Simply  this,  that  for  every  hundred  loaded  cars 
operated  a  distance  of  377,080  miles  one  employe 
was  killed.  And  this,  mind  you,  does  not  take  into 
consideration  the  vast  number  of  empty  cars  han- 
dled at  the  same  time.  In  other  words,  one  rail- 
road employe  was  killed  in  a  train  accident  for 
each  hundred  loaded  cars  transported  a  distance 
equal  to  15  times  around  the  world,  or  as  far  as 
from  the  earth  to  the  moon  and  half  way  hack. 

The  record  for  19 14  is  even  better,  as  on  the 
same  basis  of  computation  only  one  employe  was 
killed  in  a  train  accident  for  every  hundred 
loaded  cars  transported  seventeen  and  a  half 
times  around  the  world.  Therefore,  let  us  not 
give  way  to  hysterical  reasoning  or  be  misled  by 
unanalyzed  figures  which  tend  to  place  railroads 
in  an  unfavorable  and  unpleasing  light  as  to 
their  accident  records. 

Another  fact,  in  connection  with  these  figures, 
indicating  594,359  persons  injured  and  killed  on 
the  railroads  in  three  years  which  must  not  be 
overlooked  is  that  the  majority  of  these  injuries 
were  of  a  more  or  less  trivial  character.    We 
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know  thai;  a  little  over  31,000  of  the  cases  re- 
sulted fatally,  of  which  51  per  cent  were  tres- 
passers. Of  the  injuries  every  case  is  included 
where  the  employe  lost  more  than  three  days 
from  work,  and  injuries  were  reported  as  such 
which  often  consisted  of  only  a  bruise  or  scratch 
of  the  hand  or  some  other  minor  injury.  An 
examination  of  the  New  York  Central  record 
of  injuries  for  a  year  indicates  that  only  one  out 
of  every  227  employes  injured  was  permanently 
disabled.  During  the  seven  months  from  July  i, 
1914  to  January  31,  1915,  130,000  reports  of 
injuries  to  employes  were  made  to  the  New 
York  State  Workmen's  Compensation  Commis- 
sion. It  is  a  significant  fact  that  but  something 
over  22,000  of  these  employes  lost  in  excess  of 
14  days  time  as  a  result  of  injury. 

Other  interesting  and  enlightening  facts  may 
be  gleaned  from  a  further  analysis  of  the  Inter- 
state Commerce  Commission  figures.  For  in- 
stance, as  already  stated,  the  Commission's 
records  indicate  that  but  10  per  cent  of  all  em- 
ploye injury  cases  are  due  to  collisions  and 
derailments.  Even  the  majority  of  these  can 
be  prevented  only  by  greater  care  on  the  part  of 
human  beings  involved  in  the  accidents.  The 
Interstate  Commerce  Commission  employs  ex- 
pert investigators  who  make  investigations  into 
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the  causes  of  wrecks  on  railroads  throughout  the 
country.  These  investigations  are  exhaustive 
and  often  weeks  and  even  months  are  consumed 
enquiring  into  every  detail  of  a  single  train  ac- 
cident. During  the  12  years  1902-1913  the 
Commission  investigated  through  its  own  agents 
1,570  train  accidents,  of  which  only  218  or 
14  per  cent  were  caused  by  defective  track, 
equipment  or  appliances  and  15  per  cent  were 
due  to  bad  weather,  outside  agencies,  unknown 
causes  or  unavoidable,  while  1,120  or  71  per 
cent  of  the  train  accidents  investigated  by  the 
commission  in  the  12  years  were  found  to  have 
been  due  to  the  fault  of  a  member  of  the  train 
crew,  a  despatcher,  operator  or  some  other  em- 
ploye. The  human  element!  It  can  never  be 
effaced  by  all  the  safety  appliances  that  can  ever 
be  invented  and  applied,  nor  by  all  the  laws 
and  regulations  that  can  ever  be  passed  and 
enforced.  The  one  great,  powerful  factor 
which  will  curtail  and  reduce  and  which  is 
already  curtailing  and  reducing  injuries  and 
deaths  to  railroad  and  other  industrial  em- 
ployes is  co-operation  between  employers  and 
employes  to  increase  the  carefulness  of  the  em- 
ployes, train  them  to  think  and  to  av*oid  taking 
chances.  It  is  this  spirit  of  co-operation  that 
the  railroads  are  spending  time,  money  and  effort 
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to  develop  and  foster.  It  is  this  spirit  of  co- 
operation that  will  prevent  more  accidents  than 
all  the  laws  that  were  ever  passed  or  ever  will  be 
passed  intended  to  regulate  the  safety  of  modern 
transportation. 

That  the  railroads  stand  firmly  upon  the  prin- 
ciple of  safety  as  the  first  consideration  is  mani- 
fest in  every  phase  of  railroad  development.  Im- 
provements are  made  in  construction,  equipment 
and  the  efficiency  of  their  personnel  on  the  basis 
of  safety  before  cost.  Safety  in  railroading  is  as 
necessary  to  successful  operation  as  is  the  road- 
bed itself — it  is  the  doctrine  upon  which  all  the 
rules  of  operation  and  maintenance  are  founded 
— it  is  the  creed  upon  which  every  railroad 
official  builds  his  hope  of  successful  advance- 
ment, for  without  safety  to  a  reasonable  degree 
a  railroad  could  not  exist  and  do  business.  This 
is  an  age  of  competition. and  it  is  worthy  of  note 
that  prominent  among  other  things  the  rail- 
roads of  to-day  vie  with  each  other  to  attain  the 
best  and  most  favorable  record  in  accident  pre- 
vention. In  view  of  all  this,  is  it  not  reason- 
able to  conclude  that,  if  it  were  necessary  to 
limit  the  number  of  cars  in  a  train  to  insure  their 
safe  transportation  over  the  road,  the  roads 
themselves  would,  for  their  own  protection  and 
to  save  their  own  property,  adopt  such  regula- 
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tion  without  legislative  mandate?  But  there  is 
not  only  no  proof  that  the  shortening  of  trains 
to  50  cars  or  less  will  lessen  the  number  of  ac- 
cidents but  there  is  conclusive  evidence  that  in- 
creasing the  cars  in  a  train  does  not  increase 
accidents.  On  the  New  York  Central  Railroad 
the  average  number  of  cars  per  train  increased 
9  per  cent  in  191 4  over  191 3  notwithstanding 
which  fact  there  was  a  decrease  in  every  class  of 
accident.  There  was  a  decrease  of  73  per  cent 
in  road  trainmen  killed  in  through  service  and 
39  per  cent  injured;  of  road  trainmen  in  yards 
a  decrease  of  33  per  cent  killed  and  42  per  cent 
injured;  of  yard  trainmen  a  decrease  of  ig  per 
cent  killed  and  39  per  cent  injured.  While  a 
part  of  this  decrease  was  brought  about  by  safety 
educational  work,  it  is  partly  attributable  to  the 
fact  that  with  an  increase  in  the  average  number 
of  cars  per  train  there  was  a  decrease  of  iS  per 
cent  in  the  number  of  trains  run. 

The  following  statement  of  death  and  injury 
cases  in  train  accidents  on  all  the  railroads  is 
taken  from  the  Interstate  Commerce  Commis- 
sion's records  for  the  fiscal  years  1913-1914: 


1913 

1914 

Decrease 

Passengers  killed     . 

.      181 

85 

53^/^ 

injured 

.     8662 

7001 

19% 

Employes  killed     . 

.    557 

452 

19% 

injured 

.     6905 

4823 

30% 
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Here  is  further  substantial  proof  that  long 
trains  do  not  increase  hazard  but  rather  do  they 
decrease  hazard.  There  was  in  1914,  through- 
out the  country,  a  decrease  in  all  classes  of  in- 
juries in  train  accidents  and  it  is  known  that  the 
length  of  trains  did  not  decrease  in  that  period 
but  rather  did  it  increase,  while  the  number  of 
trains  operated  on  the  roads  in  general  de- 
creased, thereby  decreasing  the  hazard. 

The  contention  is  made  that  with  a  shorter 
train  there  would  be  a  better  opportunity  for 
the  crew  to  make  inspection  of  the  running  gear, 
brake  rigging,  etc.  while  stopping  at  points  en 
route.  In  the  first  place,  it  should  be  clearly 
understood  that  on  virtually  every  railroad  to- 
day trains  ars  made  up  in  terminals  by  a  yard 
crew,  are  inspected  before  leaving  by  car  in- 
spectors located  at  the  terminal  and  then  turned 
over  to  a  road  crew,  which  latter  crew  has  noth- 
ing to  do  with  the  train  until  it  is  made  up,  in- 
spected and  ready  to  leave  the  terminal.  As  far 
as  the  more  lengthy  trains  are  concerned,  the 
only  stops  made  are,  as  a  rule,  to  take  water  or 
at  meeting  or  passing  points.  The  men  in  train 
crews,  like  all  other  employes,  are  expected  to 
live  up  to  the  rules  which  govern  their  work  and 
the  length  of  a  train,  no  matter  whether  long  or 
short,  can  not  be  accepted  as  an  excuse  for  not 
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making  such  inspections  as  may  be  required  of 
them. 

The  longer  trains  must  necessarily  travel  at 
slower  speed  than  the  shorter  ones  so  that  pos- 
sibility of  accident  to  the  long  train  is  decreased 
thereby. 

As  to  the  contention  that  accidents  would  re- 
sult from  drawheads  pulling  out  on  longer 
trains;  while  it  is  true  that  drawheads  do  pull 
out  occasionally,  it  is  an  occurrence  not  confined 
to  long  trains  and  the  truth  of  the  matter  is  when 
they  do  pull  out  it  is  usually  when  the  train  is 
starting  and  at  a  time  when  no  accident  would 
occur. 

I  do  not  wish  to  be  understood  as  finding  fault 
with  the  employes  of  railroads  as  a  class.  As 
has  been  pointed  out,  the  safety  work  on  rail- 
roads is  a  co-operative  work.  The  gratifying 
results  which  were  obtained  in  the  substantial 
accident  reductions  on  railroads  last  year  were 
largely  brought  about  by  the  efforts  of  the  men 
themselves  who  have  grasped  the  spirit  of  the 
movement  and  attained  an  increased  degree  of 
thoughtfulness  for  personal  safety.  The  prob- 
lem of  preventing  accidents  is  mainly  a  psy- 
chological one.  The  man  factor  is  the  big 
factor  in  this  problem.  Every  man  entering  the 
railroad  service   must  be   instructed   and   then 
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examined  and  finally  put  out  on  the  road.  Often- 
times these  men,  who  make  a  good  showing  in 
their  examinations  and  tests,  have  concealed 
somewhere  in  them  bad  traits  of  character  or 
habits  of  carelessness  which  are  not  discovered 
until  an  accident  happens.  This  is  a  risk  that  is 
increased  with  every  new  man  employed  on  a 
road.  To  suddenly  increase  the  employes  to  the 
number  that  would  be  necessary  to  man  the 
many  additional  trains  the  passage  of  this  law 
would  require  would  mean  another  element  of 
increased  hazard  instead  of  a  decrease  in  haz- 
ards, because  every  green  man  that  is  employed 
is  an  experiment  at  the  best.  In  fact,  the  real 
underlying  object  of  this  bill  is  to  create  jobs 
and  increase  employment  unnecessarily. 

For  years  the  railroads  have  been  expending 
vast  sums  of  money  in  the  interest  of  safety  by 
improving  equipment  and  conditions  and  in- 
stalling safety  appliances.  This  expense  has 
included  building  steel  cars,  installing  block 
signals,  eliminating  grade  crossings  and  many 
other  improvements  for  the  benefit,  not  only  of 
its  employes  and  passengers,  but  the  general  pub- 
lic. To  meet  this  continual  growing  expense, 
which,  of  course,  is  greatly  augmented  by  in- 
creased wages  and  other  items,  it  has  been  neces- 
sary for  the  railroads  to  adopt  measures  of  the 
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greatest  economy  and  to  secure  the  highest  effi- 
ciency possible.  As  a  general  proposition  the 
handling  of  a  maximum  amount  of  traffic  at  a 
minimum  expense  compatible  with  safe  opera- 
tion is  an  efficiency  item  of  the  greatest  impor- 
tance. If  the  railroads  should  now  be  required 
to  limit  the  length  of  their  trains  to  fifty  cars, 
thereby  multiplying  the  number  of  trains  they 
must  run,  at  a  greatly  increased  expense  for  ad- 
ditional help,  additional  engines  and  additional 
fuel  to  run  them,  the  money  thus  wasted  would 
necessarily  curtail  the  expenditures  which 
would  otherwise  be  made  for  real  safety  im- 
provements. 

In  closing,  let  me  reiterate  that  the  railroads 
stand  for  safety  as  a  basic  principle  and  if  this 
proposed  law  to  limit  the  length  of  trains  were 
in  fact,  as  contended,  a  necessary  measure  to  in- 
crease safety,  there  would  be  no  strong  opposi- 
tion to  it.  But  such  contention  is  not  sustained 
by  facts.  There  is  no  reasonable  argument  in 
support  of  the  measure  while,  on  the  other  hand, 
facts  and  statistics  clearly  and  unmistakably 
demonstrate  that  such  regulation  as  this  proposed 
law  imposes  would  increase  rather  than  de- 
crease the  risk  of  injury.  In  view  of  all  of 
these  circumstances  and  considering  the  earnest, 
studious  and  expert  work  that  the  railroad  offi- 
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cials  are  doing  in  the  best  of  faith  to  prevent  ac- 
cidents and  with  the  highest  possible  motive — 
that  of  conserving  human  life — the  passage  of 
such  a  burdensome,  unnecessary  and  actually  in- 
jurious law  as  this  '^short-train"  proposition  is. 
would  be  to  inflict  upon  the  railroads,  upon  the 
public  and  upon  the  employes  of  the  railroads 
themselves,  a  colossal  injustice,  for  which  there 
can  be  no  excuse  or  reasonable  explanation  of- 
fered in  palliation. 


Note: — Bills  to  limit  the  length  of  freight  trains  were  introduced  during 
the  past  year  in  the  Legislatures  of  nineteen  states.  In  fourteen  of  the 
states  the  Legislatures  adjourned  without  passing  the  bills.  Such  bills 
were  still  pending  in  five  states  on  June  1,   1915. 
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is  Railroad  Regulation  Becoming 
Strangulation  ? 

The  railroads  in  this  country  are  caught  in  a 
jvise  which  is  being  screwed  tighter  and  tighter. 
Railroads  do  not  oppose  proper  regulation,  but 
is  it  not  time  to  inquire  whether  regulation  is 
not  gradually  becoming  strangulation?  Many  are 
■the  signs  now  that  the  grip  of  cumulative  regu- 
f'lation  is  slowly  but  surely  squeezing  out  the  life- 
blood  of  what  President  Wilson  has  called  "the 
'one  common  interest  of  our  whole  industrial 
|life;"  that  it  is  scotching  initiative  and  enter- 
Iprise;  and  that  it  is  undermining  the  ability  of 
ithe  railroads  to  provide  for  future  public  needs. 

In  our  treatment  as  a  people  of  the  railroad 
question  we  are  obeying  literally  the  scriptural 
injunction :  "Take  no  thought  for  the  morrow." 
"The  railroad  is  here,"  we  reason;  "it  cannot 
run  away;  let  us  get  all  we  can  out  of  it  now, 
because — may  be,  its  stock  is  watered !" 
j  Mr.  Prouty  said  before  the  National  Asso- 
ciation of  Railway  Commissioners  in  Washing- 
;ton  on  Wednesday:  "Grave  doubts  exist  as  to 
[Whether  rates  must  not  be  generally  increased." 
ijAnd  then  he  added,  "The  question  cannot  be 
satisfactorily  answered  until  there  is  a  national 
valuation  of  these  properties."  And  Mr.  Prouty 
'himself  predicted  that  this  valuation  would  not 
be  arrived  at  until  1919. 

Regulation  of  railroads — so  eminently  desir- 
able when  proper  and  not  merely  political — was 
originally  to  prevent  discrimination  and  oppres- 
sion. In  no  respect  is  anything  else  intended 
now,  but  the  cumulative  effect  of  laws  and  com- 
jmission  activities  is  that  this  device  of  states- 
manship is  being  converted  into  an  instrument 
of  torture.  In  what  manner  that  is  true  may 
'be  realized  from  the  following: 


Many  States  insist  upon  approving  the  terjj 
of   security  issues. 

New  Jersey  insists   that  grade  crossings   sh 
be  removed  at  the  sole  expense  of  the  railro; 
At  the  meeting  of  the  National  Association 
Railway     Commissioners     in     Washington, 
Thursday,    Commissioner   Hall,    of    Nebraska,  ( 
reported  to  have  urged  that  "a  concerted  eff(;| 
should    be    made    by    all    Commissioners    in 
States  that  grade  crossings  should  be  eliminat 
at   no   matter  what   cost   to   the   railroads."     " 
remove    all    the    grade    crossings    in    the    Unit 
States   would   probably   cost   $5,000,000,000— or 
third  of  the  present  total  investment  in  our  ra 
roads. 

Commissions  may  order  improved  stations  ai. 
the  installation  of  signals ;  they  may  tell  yi 
where  you  must  and  when  you  cannot  stop  | 
passenger  train. 

They  pass  upon  the  quality  of  the  locomoti 
boiler;  they  prescribe  the  character  of  headhgh 
they  stipulate  the  kind  of  ash-pan;  and  the  Sta 
of  Indiana  has  now  decreed  that  an  automai 
door  be  used  on  the  locomotive  fire-box. 

The  law  sets  forth  where  the  ladders,  bars  aij 
other  safety  devices  shall  be  placed  on  freig; 
cars. 

Commissions  decree  whether  on  mountai 
grades  you  shall  use  hand  brakes,  holding  t:; 
air  brakes  in  reserve,  or  air  brakes,  holding  t' 
hand  brakes  in   reserve. 

Federal  laws  stipulate  the  number  of  houj 
men  shall  work;  States  tell  you  how  often  y(| 
must  pay  your  men,  and  many  State  laws  fix  tl} 
number  of  men  in  a  train  crew.  ' 

The  process  of  manufacture  of  steel  rails  aii 
the  kind  of  ties  used,  are  still  matters  for  whifj 
railroad  officers  are  responsible,  but  at  the  mee 
ing  in  Washington  an  Interstate  Commerce  Cor 


missioner  called  attention,  as  to  an  omission  re- 
quiring repair,  to  the  fact  that  "railway  material 
lis  in  general  notable  for  its  exemption  from  all 
supervision  of  any  kind — State  or  Federal." 

!  There  is  pending  in  Congress  a  law  limiting 
the  number  of  freight  cars  which  may  be  hauled 
with  one  locomotive.  At  the  meeting  of  Com- 
missioners in  Washington,  a  committee  recom- 
mended that  the  Interstate  Commerce  Commis- 
sion be  given  full  authority  to  prescribe  "the 
character  of  equipment  to  be  used  in  interstate 
commerce,  also  authority  to  prescribe  the  man- 
ner of  using  or  hauling  same." 

I  And  the  most  amazing  feature  of  this  whole 
Drocess  is  that  actual  experience  in  the  success- 
!ful  conduct  of  railroad  affairs  apparently  dis- 
qualifies a  man  from  appointment  to  a  railroad 
':ommission. 

In     1913    nearly     1400    laws     regulating     rail- 

,  (Oads   were   introduced   in   42   State   legislatures. 

In  1914  only  14  legislatures  were  in  session,  but 

136  new  railway  bills  were  proposed.     Of  these, 

12    provided    for    some    mandatory    concessions 

,  0  employes. 

■ ;  Arbitration  commissions  establish  the  rates  of 
yages  which  shall  be  paid  to  employes,  but  as- 
;  ,ume  no  responsibility  for  obtaining  the  money 
» i/ith  which  to  pay  them. 

•  Local  authorities  assess  railway  taxes,  but  these 
uthorities  have  no  power  to  help  the  railroads 

i  jssess  charges  out  of  which  to  pay  these  taxes. 

»')n  the  Pennsylvania  Railroad  in  the  past  four- 

'  *2en  years  total  wage  payments  increased  160 
er  cent,  and  taxes  increased  over  200  per  cent. 

:  .  Perhaps  expenditure  for  all  these  purposes  is 
esirable,  but  it  is  certain  that  it  cannot  be  made 
nless  the  railroads  receive  higher  charges  for 
le  services  they  render — and  the  railroad  com- 


pany  is  concerned  only  that  returns  as  a  whol 
shall  be  adequate. 

Nevertheless,  a  non-political  Congressionr 
Committee  reports  that  the  railroads  are  under 
paid  for  carrying  the  mails,  but  Congress  take 
no   steps   to   provide   the  additional   money. 

Many  States  arbitrarily  limit  both  freight  an 
passenger  rates.  But  even  where  that  is  nc 
done,  higher  rates  can  only  be  obtained  with  th 
sanction  of  railway  commissions.  I 

Thus  hemmed  in  between  Scylla  and  Charybi 
dis,  the  railroads  have  run  aground  on  a  long 
charted    and    well-known    rock    known    as    th 
arithmetic  table.     In  concrete  form  this  is  ho\ 
the   danger  has   manifested   itself : 

During  the  four  years  from  June  30,  1910,  t 
Jime  30,  1914,  the  thirty-five  railroad  system 
east  of  the  Mississippi  and  north  of  the  Ohi 
River  expended  for  improvements  nearly  $900, 
000,000.  Yet,  such  was  the  increased  expense  o 
handling  business  that  in  the  fiscal  year  191 
these  railroads  earned  net  operating  income  les 
by  $90,000,000  than  in  1910,  before  that  cash  in 
vestment  had  been  made. 

Must  it  not  be  apparent  that  had  investors  i 
the  past  realized  the  treatment  they  were  to  re 
ceive,  they  would  not  have  provided  the  mone 
for  the  building  and  development  of  our  rail 
roads? 

And  as  the  money  for  future  railroad  develop  i 
ment   must   be   supplied  by  private  capital,   is   i  I 
not    time    that    we    took    some    thought    for    th 
morrow? 
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Under  Forty-nine  Masters 

"No  man  can  serve  two  masters.    Is  there  public  advantage 
in  compelling   a   corporation   to   serve   three   or   more?" 

THIS  is  the  pertinent  question  put  by  the 
Public  Service  Commission  of  Massachu- 
setts in  reporting  the  results  of  its  investi- 
gation of  the  New  York,  New  Haven  and  Hartford 
Eailroad  Company  to  the  Legislature  of  Massa- 
chusetts. This  is  a  question,  indeed,  which  strikes 
at  the  very  heart  of  the  railroad  problem  in  this 
country  to-day,  and  upon  its  answer  hangs  the 
issue  of  private  ownership  or  Government  own- 
ership of  the  railroads.  In  the  failure  of  Con- 
gress to  exercise  more  completely  its  constitu- 
tional right  to  regulate  commerce,  the  States  have 
encroached  upon  its  prerogatives,  and  are  to-day 
actually  regulating  interstate  commerce  by  indi- 
rect methods  all  over  the  country.  Like  most 
other  abuses  of  power,  this  has  been  a  growth. 

Railroads  Under  State  Rule 

America's  first  general  railroad  legislation  was 
enacted  by  Michigan  in  1848.  Illinois  passed  a 
railroad  law  the  following  year,  and  five  years 
later,  in  1854,  Ohio  followed  suit.  These  were 
the  beginnings  of  the  present  system  of  railroad 
regulation  in  this  country,  and  nothing  could  be 
more  antipodal  than  the  public  ideals  prevalent 
then  and  now.  Restraint  was  not  remotely  con- 
sidered in  the  early  days.  The  railroads  were 
given  the  widest  latitude  for  their  performance, 
and  the  substance  and,  indeed,  purpose  of  many 
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of  these  early  statutes  was  a  specific  disclaimer 
of  State  connection  with  railroads  involving  re- 
sponsibility. To  make  this  emphatic  some  States 
revised  their  constitutions! 

This  policy  was  fortunate  for  the  railroads. 
While  it  shows  clearly  that  the  States  either  mis- 
understood or  ignored  the  material  development 
and  internal  improvement,  which  the  advent  of  the 
carriers  foreshadowed,  it  gave  to  individual  ini- 
tiative the  freedom  it  required,  and  to  the  nation 
the  leeway  necessary  for  the  foundation  of  the 
world's  greatest  transportation  system. 

Our  Unco-ordinated  System 

To-day,  that  situation  is  changed.  Early  legis- 
lative liberality  has  vanished,  yielding  place  to  a 
most  confusing,  multifarious,  unscientific  and  vex- 
atious system  of  railroad  laws  and  regulations. 
Probably  at  no  time,  the  world  over,  has  human 
enterprise,  of  any  character,  been  subjected  to  a 
similar  system  of  penalties  and  restrictions. 

One  Federal  commission  and  forty-eight  State 
commissions  exercise  sweeping  authority  over  our 
railroads.  Congress  and  forty-eight  State  legis- 
latures, from  time  to  time,  increase,  respectively, 
the  powers  of  the  Federal  and  the  State  com- 
missions. As  the  latter  act  independently  and  en- 
tirely without  cooperation,  confusion  and  uncer- 
tainty follow.  Accordingly,  our  general  railroad 
policy  lacks  uniformity,  proportion,  definiteness 
and  efficiency.  The  closer  it  is  examined,  the  more 
one  is  convinced  of  the  truth  of  the  old  adage, 
*'Too  many  cooks  spoil  the  broth.'' 
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Views  of  Two  Presidents 

President  Roosevelt  once  admonished  the  na- 
tion in  a  message  to  Congress  to  deal  sensibly 
with  the  railroads.  Said  he:  ^^It  must  not  be  for- 
gotten that  our  railways  are  the  arteries  through 
which  the  commercial  life-blood  of  this  nation 
flows.  Nothing  could  be  more  foolish  than  the 
enactment  of  legislation  which  would  unnecessar- 
ily interfere  with  the  development  and  operation 
of  these  commercial  agencies. '' 

More  recently,  President  Wilson  wrote:  *'The 
interest  of  the  producer,  the  shipper,  the  mer- 
chant, the  investor,  the  financier  and  the  whole 
public  in  the  proper  maintenance  and  complete 
efficiency  of  the  railways  is  too  manifest.  They 
are  indispensable  to  our  whole  economic  life,  and 
railway  securities  are  at  the  very  heart  of  most 
investments,  large  and  small,  public  and  private, 
by  individuals  and  by  institutions.^' 

Trade  is  not  limited  today  to  circumscribed 
areas.  Practically  every  article  of  commerce 
finds  the  competing  product  of  another  region  in 
any  place  of  sale.  This  competition  of  product 
with  product  is  the  competition  of  commerce  it- 
self, and  it  is  promoted  and  developed  by  the 
railroads.  While  the  latter  remain  free  and  un- 
hampered by  restrictive  and  punitive  regulation, 
they  can  move  the  products  of  the  country  at 
rates  reasonable  alike  to  producer,  consumer  and 
railroad,  thus  keeping  alive  that  healthy  compe- 
tition which  is  the  life  of  trade.  Today,  unhap- 
pily,   the    tendency    toward    over-regulation    and 
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over-legislation  of  the  several  State  commissions 
and  legislatures  is  plainly  paralyzing  this  func- 
tion of  the  carriers. 

Discriminating  State  Laws 

Sectional  selfishness  and  shortsightedness  have 
led  to  the  passage  of  State  laws  giving  a  prefer- 
ence to  railroad  traffic  within  circumscribed  areas, 
at  the  expense  and  to  the  prejudice  of  neighbor- 
ing States  served  by  the  railroads  subjected  to 
these  enactments.  Fifteen  States,  by  prescribing 
a  minimum  daily  movement  for  freight  cars,  or 
by  imposing  heavy  penalties  for  delays,  attempt 
to  favor  their  own  traffic.  Some  of  these  have 
fixed  the  minimum  moving  distance  for  a  freight 
car  at  50  miles  a  day,  the  average  for  the  whole 
country  being,  approximately,  only  26  miles.  In 
one  State  the  penalty  for  delay  is  ten  dollars  an 
hour.  Twenty  States  regulate  hours  of  railway 
service,  the  variations  running  from  10  to  16  hours 
a  day.  Twenty-eight  States  specify  headlight  re- 
quirements without  an  approach  to  uniformity ;  and 
fourteen  States  have  dissimilar  safety-appliance 
acts.  Compliance  with  these  requirements  places 
a  burden  upon  the  railroads  which  is  not  borne 
alone  by  traffic  from  these  discriminating  States, 
but  is  imposed  upon  the  whole  volume  of  traffic 
entering  these  States. 

State  laws,  moreover,  are  not  merely  sugges- 
tive. They  are  positively  mandatory,  and  divest 
the  carrier  absolutely  of  discretion  to  develop 
new  markets  or  to  deal  with  trade  equities  or 
exigencies.     The  State  rate  is  the  carrier's  guid- 
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ing  star;  the  State  law,  or  commission  regulation, 
its  compass.  By  these  must  it  steer.  As  a  result 
of  such  procedure,  the  creative,  aggressive  indi- 
viduality and  experience  of  the  railroad  is  throt- 
tled and  subordinated  to  the  caprice,  arbitrary 
rule  and  inexperience  of  a  number  of  political 
regulators  whose  performance  is  mechanical, 
superficial  and  selfish. 

This  development  is  one  result  of  the  *  legis- 
lation'^ decried  by  President  Eoosevelt,  and  is  the 
answer  of  several  States  to  '  *  the  complete  efficiency 
of  the  railways '*  desired  by  President  Wilson. 

State  Policies  Conflict 

Mr.  Judson  Clements,  of  the  Interstate  Com- 
merce Commission,  protested  against  the  embar- 
rassment occasioned  the  railroads  through  the 
conflict  and  divergence  in  State  railroad  policies, 
in  an  address  before  a  convention  of  State  Rail- 
road Commissioners,  in  November,  1914;  and 
President  Ripley,  of  the  Santa  Fe,  declared  that 
Government  ownership  of  the  railroads  was  inevi- 
table, in  consequence  of  the  volume  of  repressive 
restrictions  governing  railroads,  but  added  that 
this  would  be  fatal,  because  of  its  probable  politi- 
cation. 

President  Wilson's  recommendation  to  Con- 
gress, to  appoint  a  commission  of  inquiry  as  to 
the  status  of  the  railroads  and  present  conditions 
of  operation,  followed  by  the  introduction  of  the 
Newlands'  resolution  for  a  corresponding  pur- 
pose, invites  an  examination  of  our  present  rail- 
road policy. 
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Let  us  go  back  a  few  years  and  glance  over  the 
activities  of  State  railroad  regulation  in  order  to 
form  an  estimate  of  its  merits  and  of  the  justice 
of  the  general  railroad  complaint. 

Rate-Reducing  Crusade 

In  1907  twenty-one  States  reduced  railroad 
passenger  rates.  These  were:  Alabama  Arkan- 
sas, Georgia,  Indiana,  Illinois,  Iowa,  Kansas, 
Maryland,  Michigan,  Minnesota,  Mississippi,  Mis- 
souri, Nebraska,  North  Carolina,  North  Dakota, 
Oklahoma,  Pennsylvania,  South  Dakota,  Virginia, 
West  Virginia  and  Wisconsin.  Eleven  States  es- 
tablished railroad  commissions,  as  follows:  Colo- 
rado, Indiana,  Michigan,  Montana,  Nevada,  New 
Jersey,  New  York,  Oklahoma,  Oregon,  Pennsyl- 
vania and  Vermont.  Sixteen  others  enlarged  the 
powers  of  existing  commissions :  Alabama,  Arkan- 
sas, Florida,  Illinois,  Iowa,  Kansas,  Minnesota, 
Missouri,  Nebraska,  New  Hampshire,  North  Caro- 
lina, South  Carolina,  South  Dakota,  Texas,  Wash- 
ington and  Wisconsin.  In  addition,  sixteen  States 
adopted  laws  reducing  freight  rates  or  establish- 
ing '^maximum''  freight  charges,  and  regulating 
demurrage  penalties.  These  were:  Alabama,  In- 
diana, Kansas,  Michigan,  Minnesota,  Missouri, 
Nebraska,  Nevada,  New  Jersey,  North  Carolina, 
North  Dakota,  Ohio,  South  Dakota,  Texas,  Vir- 
ginia and  Washington.  Public  Utilities  laws  were 
passed  by  New  York  and  Wisconsin,  of  a  most 
comprehensive  and  sweeping  character. 

In  the  foregoing  enumerations  are  designated 
thirty -four  individual  States,  each  of  which  sought 
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to  restrain  and  regulate  railroads  within  its  own 
borders,  irrespective  of  the  Federal  control  by 
Congress  and  the  Interstate  Commerce  Commis- 
sion, and  wholly  indifferent  to  the  steps  taken  by 
any  or  all  of  the  other  thirty-three  States.  They 
did  an  inevitably  unscientific  piece  of  work.  For 
illustration:  Indiana  fixed  the  demurrage  penalty 
at  one  dollar  a  day  for  each  car  which  a  rail- 
road failed  to  furnish  to  a  shipper;  North  Da- 
kota made  it  two  dollars;  but  Kansas  and  North 
Carolina  placed  it  at  five  dollars  per  diem.  Ne- 
braska reduced  its  passenger  rates  to  two  cents 
a  mile  and  the  law  was  taken  to  the  Supreme 
Court  of  the  State.  While  a  decision  was  pending, 
Kansas  announced  its  intention  of  adopting  a 
similar  law  if  the  Nebraska  statute  was  upheld, 
on  the  ground  that  a  fare  remunerative  in  Ne- 
braska should  also  he  remunerative  in  Kansas! 

Railroads  and  the  Panic 

Now,  it  must  be  borne  in  mind,  the  Fall  of  the 
year  which  witnessed  this  legislative  campaign 
against  the  carriers  ushered  in  a  regular,  full- 
blown panic.  The  strain  of  this  double  visitation 
nearly  wrecked  our  railroads  and,  as  a  matter 
of  fact,  drove  many  into  bankruptcy.  The  tre- 
mendous shrinkages  in  income,  as  a  result  of 
the  rate-reducing  laws,  coupled  with  a  nation-wide 
business  stagnation  and  condition  of  industrial 
paralysis,  proved  too  much  for  a  number  of  our 
railroads  and  a  monumental  strain  to  those  which 
survived. 

President  Wilson  regards  the  nation's  railroads 
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as  ^^the  one  common  interest  of  our  industrial 
life/'  The  individual  States  referred  to,  by  their 
conduct  in  1907,  seemingly  were  united  in  regard- 
ing them  as  ^^the  one  common  scapegoat  which 
should  be  kicked  with  impunity. '^ 

In  the  years  following  1907  our  courts  were 
busy  defeating  several  of  the  railroad  laws  passed 
in  the  year  mentioned.  In  Alabama,  under  the 
Comer  regime,  hostilities  between  the  Federal 
and  State  authorities  were  barely  averted;  while 
in  Minnesota  suits  were  instituted  which  were  not 
decided  for  six  years.  When  the  Federal  Su- 
preme Court  handed  down  its  opinion  therein,  the 
Great  Northern  and  the  Northern  Pacific  Com- 
panies suffered  a  loss  exceeding  $3,000,000  as  a 
result  of  State  reductions  in  freight  rates. 

The  year  1907  and  those  immediately  following 
constituted  one  unending  nightmare  for  the  rail- 
roads. In  1908,  railroad  receipts  declined  $300,- 
000,000,  and  outlays  for  current  requirements,  ex- 
tensions and  improvements  were  reduced  almost 
to  the  vanishing  point.  This  affected  adversely 
every  industry  dependent  upon  the  carriers.  For 
the  four  years  ended  with  1911,  only  526,350  new 
freight  cars  were  purchased  as  against  940,000 
for  the  four  years  ended  in  1907.  This  was  a 
shrinkage  of  almost  50  per  cent.  The  decline  in 
the  number  of  locomotives  built  was  38  per  cent, 
on  the  same  comparison,  the  totals  being,  in  round 
figures,  18,000  prior  to  1907,  and  11,000  prior  to 
1911.  In  1912,  net  earnings  were  $65,000,000  less 
than  in  1910,  which  shows  that  the  railroads  were 
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still    being    subjected    to    Governmental    activity, 
compelling  new  expenditures. 

Multiplicity  of  State  Laws 

In  Congress  and  in  State  Legislatures  railroad 
bills  were  freely  introduced.  In  1909,  in  41 
States,  664  new  laws  affecting  railroads  were  en- 
acted. In  1911,  in  40  States,  new  railroad  laws 
totalled  276.  In  1912,  in  19  States,  48  measures 
for  further  railroad  control  became  laws;  and, 
in  1913,  out  of  the  magnificent  total  of  1395  pro- 
posed enactments,  230  were  placed  upon  the  stat- 
ute books  of  the  several  States.  All  told,  be- 
tween 1912  and  1915,  it  has  been  computed  that 
upward  of  4,000  bills  affecting  railroads  were  in- 
troduced into  Congress  and  our  several  State 
Legislatures,  of  which  440  have  become  laws. 

According  to  these  figures,  it  would  seem  that 
the  pursuit  of  the  railroads  has  not  declined 
among  State  lawmakers;  and  from  this  immense 
volume  of  State  legislation,  it  is  quite  conceivable 
that  much  of  it  is  useless  and  burdensome.  Cer- 
tain it  is  that,  in  no  particular,  has  it  added  any- 
thing to  railroad  revenue;  while  it  can  be  shown 
affirmatively  that  it  has  cost  the  railroads  millions 
of  dollars  through  forced  additional  expenditures. 

Wages,  Taxes,  Receiverships 

Since  1906  the  average  wages  of  railroad  em- 
ployes has  risen  32.5  per  cent.,  while  railroad 
taxes  have  increased  69  per  cent.  Instead  of  in- 
creased rates  for  railroad  service,  coincident  with 
these  extraordinary  advances  in  wages  and  taxes, 
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further  reductions  in  numerous  State  rates  have 
been  enforced.  The  Interstate  Commerce  Com- 
mission granted  commodity  increased  rates  in 
Eastern  territory,  it  is  true ;  but  its  reductions  for 
nine  years  are  more  than  an  offset  to  these.  Be- 
tween June  30,  1907  and  June  30,  1915,  the  rail- 
roads spent  $4,800,000,000  in  improvements  and 
increased  facilities.  Notwithstanding  this  aver- 
age expenditure  of  $600,000,000  a  year,  the 
Bureau  of  Kailway  Economics'  estimate  shows  a 
shrinkage  of  $21,000,000  in  net  operating  income 
in  1915,  compared  with  1907. 

To  cap  the  climax,  after  all  this  regulation,  to- 
day we  have  82  railways,  with  a  mileage  of  42,000 
miles  and  a  total  capitalization  of  $2,264,000,000 
in  the  hands  of  receivers.  Never  before  in  the 
history  of  American  railroad  operation  and  man- 
agement was  there  recorded  so  large  an  aggregate 
railroad  mileage  bankrupt  at  one  time.  The  chair- 
man of  the  Michigan  Eailroad  Commission,  a  year 
ago,  said:  ^^ Conditions  under  which  the  roads  were 
operating  in  this  State  caused  me  to  look  into 
the  question  some  time  ago  for  my  own  enlight- 
enment and  I  was  dumbfounded  to  learn  that 
of  the  56  roads  in  Michigan  33  of  them  were  not 
earning  enough  properly  to  pay  the  interest  on 
their  funded  debt.'' 

States  Control  Operation 

In  recent  years  the  aim  or  direction  of  railroad 
restrictive  legislation  has  been  changed.  Eate 
reductions  were  the  objective  eight  or  nine  years 
ago;  now,  the  legislative  desire  is  to  control  rail- 
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road  operation.  In  this  undertaking  railroad 
labor  has  a  potential  voice.  This  development 
portends  heavy  additional  expenditures  for  the 
railroads  and  railroad  managers  are  sorely  per- 
plexed. Placed  between  the  upper  and  nether  mill- 
stones of  reduced  income  and  enlarging  outlay, 
how  can  they  provide  funds  for  annual  fixed 
charges;  maintenance  and  operating  expenses;  re- 
placements and  repairs ;  development  to  keep  pace 
with  natural  business  growth;  and,  most  impor- 
tant of  all,  how  are  they  going  to  provide  a  sur- 
plus, the  sanctuary,  the  Gibraltar  of  every  going 
concern  1 

Eailroad  salvation  is  spelled  S-U-E-P-L-U-S. 
Upon  this  point  the  words  of  President  James 
McCrea,  of  the  Pennsylvania  Eailroad  Company, 
before  the  Engineers'  Arbitration  Commission, 
are  pertinent.  Said  he:  **How  are  they  (the  rail- 
road managers)  going  to  provide  the  additional 
capital  that  is  required  to  make  the  improvements 
that  the  public  demand  and  which  the  necessities 
of  proper  transportation  require?  The  money  for 
this  purpose  can  only  be  secured  from  the  pub- 
lic, from  the  investors;  and,  therefore,  you  must 
keep  up  your  earnings  sufficiently  to  show  a  credit 
that  will  result  in  investors  supplying  you  with 
the  money  that  is  needed.  Now  the  basis  of  credit 
is  what  you  have  over  at  the  end  of  the  year,  after 
you  have  made  a  reasonable  return  upon  the  cap- 
ital already  invested.'' 

"Extra-Crew"  and  Other  Laws 

Bearing  in  mind  this  imperative  obligation  upon 
a  railroad  to  maintain  a  surplus,  let  us  return 
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to  the  present  legislative  tendency  to  regulate 
operation,  and  note  some  of  its  results.  The  most 
noxious  legislation  of  this  character  is  designated 
the  ^ Hrain-crew ' ^  or  ^^ extra-crew^'  law.  Its  spon- 
sor is  the  Brotherhood  of  Railroad  Trainmen. 
This  measure  aims  to  increase  the  number  of 
men  employed  on  freight  trains,  passenger  trains, 
or  in  switching  service — at  times,  in  all  three 
employments. 

Twenty  States  have  adopted  this  law :  Arizona, 
Arkansas,  California,  Connecticut,  Indiana,  Maine, 
Maryland,  Mississippi,  Nebraska,  Nevada,  New 
Jersey,  New  York,  North  Dakota,  Ohio,  Oregon, 
Pennsylvania,  South  Carolina,  Texas,  Washing- 
ton and  Wisconsin.  Nine  attempts  in  six  years 
have  been  made  to  secure  Federal  approval  for 
such  a  law,  but  without  success.  Governor  Sulzer 
approved  a  train-crew  law  for  New  York,  after 
Governors  Hughes  and  Dix  had  each  vetoed  a 
similar  bill.  Vetoes  were  also  recorded  against  it 
by  Governors  Foss,  of  Massachusetts,  Cruce,  of 
Oklahoma,  and  Harmon,  of  Ohio.  It  subsequently 
became  a  law  in  Ohio. 

Twenty-one  States,  however,  refused  to  enact 
this  law:  Colorado,  Delaware,  Florida,  Georgia, 
Illinois,  Iowa,  Kansas,  Kentucky,  Louisiana,  Mich- 
igan, Minnesota,  Montana,  New  Hampshire,  New 
Mexico,  North  Carolina,  South  Dakota,  Tennessee, 
Utah,  Virginia,  West  Virginia  and  Wyoming. 
This  clearly  shows  that  there  is  ground  for  di- 
versity of  opinion,  and  that  the  railroads  must 
have  some  justification  for  their  assertion  that 
such  a  law  does  not  increase  either  safety  or  effi- 
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ciency,  but  imposes  unnecessary  burdens  upon 
railroad  management.  Missouri  adopted  a  train- 
crew  law,  but,  on  a  referendum  to  the  voters  of 
the  State,  the  law  was  rejected  by  a  vote  of 
324,085  to  159,593 — more  than  two  to  one  in  favor 
of  the  railroads. 

Drain  on  Railroad  Revenue 

Extra-crew  laws  cost  the  Pennsylvania  Railroad 
Company  $550,000  a  year  in  Pennsylvania,  $180,- 
000  a  year  in  New  Jersey,  and  $120,000  in  New 
York.  The  aggregate,  $850,000,  represents  5  per 
cent,  on  $17,000,000  of  capital.  The  Federal  Law 
restricting  the  hours  of  telegraph  labor  costs  this 
railroad  company  $500,000  additional  yearly,  or  5 
per  cent,  on  $10,000,000  of  capital.  The  semi- 
monthly pay  bill,  obligatory  in  several  States, 
costs  the  Pennsylvania  $250,000  a  year,  or  5  per 
cent,  on  $5,000,000  of  capital.  State  laws  requir- 
ing the  Pennsylvania  to  use  regular  passenger 
coaches  for  the  benefit  of  crews  on  trains  carrying 
baggage,  express  or  mail  only,  involve  the  diver- 
sion from  profitable  use  of  cars  representing 
$400,000  of  equipment  investment.  All  together, 
the  Pennsylvania,  in  complying  with  these  laws, 
pays  as  much  each  year  as  would  represent  a  re- 
turn at  5  per  cent,  upon  $32,000,000  of  capital. 

In  the  fiscal  year  1914,  166  railroads,  operating 
204,610  miles,  reported  an  expense  of  $4,051,533 
for  compliance  with  extra-crew  legislation.  This 
amount  equals  a  return  of  5  per  cent,  on  $80,- 
000,000  of  capital.  These  companies  reported  a 
total  expense  of  $28,703,983  in  consequence  of 
legislation  regulating  operation.     This  aggregate 

[15] 


UNDER  FORTY-NINE  MASTERS 


equals  a  5-per-cent.  dividend  upoii  an  investment 
of  $574,000,000. 

Other  laws  affecting  operation  and  increasing 
expense  require  S-wheel  cabooses  instead  of  4- 
wheel  cabooses ;  reduced  hours  of  service ;  days  off 
at  company *s  expense;  additional  watchmen  at 
crossings;  abolition  of  grade  crossings;  double 
track;  safety  appliances;  electric  headlights,  etc. 
To  comply  with  these  and  other  numerous  legis- 
lative decrees  obviously  increases  operating  costs, 
and  this,  in  the  long  run,  must  be  borne  by  the 
public. 

Other  Exasperating  Bills 

Failing  to  gain  universal  sanction  for  the  full- 
crew  demand,  the  Brotherhood  referred  to  is  now 
advocating  ^  ^  train-limif  bills  to  fix  a  maximum 
train  length.  The  passage  of  such  a  law  would 
react  most  expensively  upon  the  carriers.  Their 
efforts  in  reducing  curves  and  grades,  their  adop- 
tion of  improved  brakes  and  couplings,  their  in- 
stallation of  engines  of  increased  tractive  power, 
and  many  other  steps  taken  by  them  for  the  eco- 
nomical and  efficient  movement  of  freight  would 
be  largely  nullified.  Capital  invested  in  all  these 
improvements  must  earn  its  fixed  charges,  but  a 
reduction  in  the  size  of  the  train  would  make  this 
dubious,  while  certain  to  add  to  operating  ex- 
penses through  the  necessity  of  additional  trains 
and  labor.  Furthermore,  the  engines  of  increased 
tractive  power  would  be  valueless,  to  a  degree, 
if  not  used  to  capacity;  and  other  engines  would 
have  to  be  purchased. 

These  are  some  of  the  exasperating  experiences 
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of  the  railroads  that  threaten  their  resources  con- 
tinuously, and  make  them  eager  to  take  refuge 
under  the  single  control  of  the  Federal  arm. 

Grave  Assumption  of  Power 

Nineteen  States  have  legally  asserted  their 
right  to  control  bond  and  stock  issues  of  railroads 
operating  within  their  limits  and,  doubtless,  this 
number  will  increase.  This  is  an  exceedingly 
grave  assumption  of  State  power  over  railroads, 
for  it  possesses  possibilities  of  danger  to  railroad 
credit.  In  the  case  of  a  railroad  traversing  sev- 
eral States,  the  consent  of  each  being  necessary  to 
a  proposed  issue  of  securities,  many  things  may 
happen.  One  State  may  withhold  its  consent  until 
the  delay  so  occasioned  defeats  the  project.  All 
States  may  approve  it  but  one,  and  that  one  slay 
the  project  by  its  refusal. 

All  States  but  one  may  consent,  and  that  one 
insist  that  some  of  the  proceeds  be  spent  within 
its  own  borders,  although,  perhaps,  not  needed 
there  and  actually  needed  in  some  other  State. 
Hence,  this  newly  developing  feature  of  State 
regulation  promises  to  place  the  financial  stand- 
ing and  credit  of  a  railroad  at  the  mercy  of  the 
State,  which  may  be  influenced  or  actuated  by 
either  political  selfishness  or  illiberality.  While 
this  may  seem  incredible,  it  is  an  outgrowth  of 
State  railroad  regulation,  and  an  illustration  of 
the  extremes  to  which  it  has  been  carried.  Only 
Congress  should  regulate  so  momentous  an  is- 
sue, through  its  deputy,  the  Interstate  Commerce 
Commission. 
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Interstate  Aspect  of  Traffic 

It  may  be  fairly  concluded,  then,  in  view  of  the 
results  of  State  regulation  of  railroads,  that  a 
multiplication  of  State  Commissions  is  not  the 
ultimate  solution  of  our  railroad  problem.  If 
attention  be  directed  to  the  indisputable  fact  that 
a  preponderating  proportion  of  our  railroad  busi- 
ness is  interstate  in  character — fully  85  per  cent,  of 
it — the  inconsistency  of  shackling  it  with  State  con- 
trol and  the  impossibility  of  ever  regulating  it  ade- 
quately through  State  agencies  become  manifest. 

Eailroad  terminals  resemble  harbors  in  their 
functions.  The  Federal  Government  provides  ade- 
quately for  harbors,  their  improvement  and  main- 
tenance; but  it  does  nothing  for  railroad  termi- 
nals, which  render  commerce  similar  and,  indeed, 
greater  services.  If  the  Government  may  not  fi- 
nance the  construction  of  such  important  com- 
mercial facilities,  it  should  smooth  the  way  and 
ease  the  task  of  those  whose  duty  it  is  to  pro- 
vide them.  And  the  most  certain  way  in  which  it 
may  do  this  is  to  do  what  the  framers  of  the  Con- 
stitution empowered  it  to  do:  to  assume  full  con- 
trol over  commerce  among  the  several  States  for 
the  protection  of  all  the  States. 

Power  of  Congress  Supreme 

*^The  authority  of  Congress  extends  to  every 
part  of  interstate  Qommerce  and  to  every  instru- 
mentality or  agency  by  which  it  is  carried  on; 
and  the  full  control  by  Congress  of  the  subjects 
committed  to  its  regulations  is  not  to  be  denied  or 
thwarted  by  the  commingling  of  interstate  and 
intrastate  operations   *   *   * 
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**It  has  repeatedly  been  declared  by  the  Court 
that  as  to  those  subjects  which  require  a  general 
system  or  uniformity  of  regulation  the  power  of 
Congress  is  exclusive.  In  other  matters,  admit- 
ting of  diversity  of  treatment  according  to  the 
special  requirements  of  local  conditions,  States 
may  act  within  their  respective  jurisdictions 
until  Congress  sees  fit  to  act,  and  when  Congress 
does  act,  the  exercise  of  its  authority  overrides 
all  conflicting  State  legislation/' 

In  these  two  paragraphs,  from  the  opinion  of 
the  Supreme  Court  of  the  United  States  in  the 
** Minnesota  Cases,''  is  succinctly  stated  the  plen- 
ary power  of  Congress  to  deal  with  the  nation's 
railroads  and  to  end  State  control  of  these  com- 
mercial arteries. 

State  Rule  Means  Waste 

Mr.  Frank  Trumbull,  Chairman  of  the  Railway 
Executives'  Advisory  Committee,  representing 
over  80  per  cent,  of  the  country's  railroad  mile- 
age last  February,  before  the  Committee  on  In- 
terstate and  Foreign  Commerce,  House  of  Rep- 
resentatives, Washington,  D.  C,  said:  **We  are 
quite  willing  to  sit  down  at  the  table  with  you 
and  help  you  draft  a  law,  provided  you  emanci- 
pate us  from  the  States.  Millions  of  dollars  are 
going  over  the  dam  in  waste  every  year  because 
of  duplications,  discriminations  and  litigations 
arising  out  of  a  division  of  authority  over  rail- 
roads between  the  States  and  the  Federal  Grovern- 
ment. ' ' 

That  the  railroads  have  substantial  reasons  for 
their  desire  to  be  released  from  State  control  is 
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not  to  be  doubted.  As  pointed  out  by  Mr.  Trum- 
bull, waste,  discrimination,  duplication  and  liti- 
gation are  the  fruits  of  State  railroad  regulation; 
while  railroad  development  or  efficiency  has  not 
been  increased  by  it.  Real  railroad  progress  must 
ever  be  impossible  under  a  chaotic,  divided  au- 
thority, and  that  is  what  our  present  system  ac- 
tually is.  Private  railroad  enterprise  cannot 
thrive  longer  under  existing  conditions.  The 
present  is  too  exacting;  the  future,  to  say  the 
least,  too  uninviting.  Under  a  single  constructive 
authority,  with  a  policy  of  absolute  equality  and 
fairness,  railroad  development  should  progress 
amazingly. 

Complete  Federal  Control 

The  passage  of  the  Newlands'  resolution  by 
Congress  should  lead  to  a  thorough  investiga- 
tion of  this  question  and,  possibly,  to  the 
Federal  incorporation  of  our  railroads  later.  To 
provide  efficient  Federal  control,  the  Interstate 
Commerce  Commission  should  be  enlarged  and  re- 
organized, and  the  prompt  and  intelligent  per- 
formance of  its  duties  made  possible.  Be  that  as 
it  may,  the  *  interstate  ^'  character  of  the  vast 
bulk  of  this  country's  railroad  traffic  is  an  index 
finger  pointing  the  way  to  complete  Federal  con- 
trol as  the  one  sensible,  satisfactory  solution  of 
our  transportation  problem. 

It  will  be  Independence  Day  for  the  railroads 
when  the  rule  of  their  49  masters  gives  way  to  that 
designed  for  them  by  the  Constitution,  essential  for 
the  commerce  of  the  country,  and  demanded  for 
their  salvation. 


[20] 


A   Statesman's 
Opportunity 


ADDRESS   BY 
FAIRFAX   HARRISON 

At  the  Annual  Dinner  of  the 
Railway  Business  Association 


December  10,  1914 


/ 


A  Statesman's  Opportunity 

Address  by 

Fairfax  Harrison 
President  of  the  SouthernlRailway 

Delivered  at  the  Sixth  Annual  Dinner  of  the  Railway  Business 
Association,  the  national  association  of  manufacturers  of 
railway  materials,  equipment  and  supplies,  at  the  Waldorf- 
Astoria  Hotel,  New  York,  December  10,   1914 


IN  developing  the  principles  which 
now  control  railway  transporta- 
tion in  the  United  States,  we,  as  a 
people,   have   traveled    far   in    recent 
years. 

The  time  is  well  within  the  memory 
of  men  still  in  active  life  when  rail- 
roads, both  in  regard  to  their  owner- 
ship and  in  regard  to  their  use,  were 
considered  not  only  by  their  owners, 
but  by  the  public,  as  private  property. 
This  was  when  railroad  building,  as  a 
means  of  developing  and  making  avail- 
able vast  stretches  of  territory,  was  the 
prime  necessity  of  the  people  and  when 
the  thing  of  first  importance  was  to 
encourage  the  use  of  private  capital  in 
these  pioneer  enterprises.  As  a  means 
of  giving  this  encouragement,  private 
investors  were  invited  to  build  rail- 
roads, with  no  suggestion  that  a  sys- 
tem of  public  regulation  would  super- 


sede the  right  of  private  use  and  man- 
agement. 

DISCRIMINATIONS  AND 
REBATES 

Under  this  conception  of  the  nature 
of  these  properties,  it  inevitably  hap- 
pened that,  as  the  railroads  were  to  be 
used  for  private  ends,  their  managers 
felt  at  liberty  to  make  bargains  solely 
from  the  standpoint  of  the  private  gain 
of  the  company.  They  sold  transpor- 
tation to  those  of  the  public  who  took 
it  by  wholesale  at  prices  and  on  terms 
different  from  those  on  which  they 
sold  to  the  individual  who  took  little 
of  it.  They  gave  rebates  to  those  of 
sufficient  commercial  importance  to  de- 
mand them,  while  denying  these  con- 
cessions to  others.  They  did  things 
which  they  deemed  would  increase 
their  business  and  their  p'-ofits,  sach 


as  many  engaged  in  other  forms  of  in- 
dustry still  do,  without  recognizing 
that  their  form  of  industry  differed 
from  most  other  forms  of  industry,  in 
that  there  inhered  in  it  a  peculiar  pub- 
lic, as  distinguished  from  private,  in- 
terest in  the  character  of  their  services 
and  in  the  terms  on  which  they  were 
performed. 


OLD  CONCEPTION  OUT- 
GROWN 

This  conception  of  the  business  of 
transportation,  entertained  at  once  by 
the  authority  which  granted  the  origi- 
nal charters  and  by  those  who  had  ven- 
tured their  means  in  making  them  a 
success,  was  at  the  same  time  conceded 
and  encouraged  by  the  public,  but  we 
now  deem  that  it  was  fundamentally 
unsound.  It  was  based  upon  a  prin- 
ciple of  the  relation  of  the  State  to  in- 
dustry, which,  like  some  others,  has 
gone  dowm  in  a  revolution  of  public 
opinion.  It  ignored  the  controlling  in- 
fluence which  transportation,  as  dis- 
tinguished from  most  other  forms  of 
industry,  was  in  time  to  exert  upon  the 
public  welfare.  It  failed  to  take  into 
account  the  fact  that  the  fate  and  the 
fortunes  of  industries,  of  individuals 
and  of  communities  could  be  made  or 
marred  by  a  few  men  controlling,  for 
the  gain  of  private  owners,  the  trans- 
portation facilities  of  the  country.  It 
failed  to  recognize  that  a  power  harm- 
less enough  when  it  was  granted  might 
become  with  exercise  so  great  as  to  be 
a  political  menace.  Whatever  was  its 
original  quality,  an  economic  concep- 
tion which  differed  fundamentally 
from  a  political  tendency  could  not  be 


suffered  permanently  to  survive  in  a 
democracy. 

TOO  MUCH  PRIVATE  POWER 

As  the  economic  necessity,  con- 
sidered from  the  standpoint  of  the 
prime  interest  of  the  people,  for  the 
building  and  extension  of  railroads  be- 
gan somewhat  to  decline,  the  public 
mind  commenced  to  busy  itself  with 
other  related  questions,  chiefly  eco- 
nomic in  their  character,  which  were 
then  pushing  to  the  front — with  the  } 
question  of  how  competition  or  the  op- 
portunities for  competition  created  by 
the  railroads,  was  affecting  rival  mar- 
kets, or  rival  producing  centers,  or  rival 
commodities  and  industries,  or  aspir- 
ing and  rival  communities.  It  was  per- 
ceived that  the  conception  of  private 
ownership,  accompanied  by  the  un- 
qualified and  unregulated  right  of  pri- 
vate use  for  private  gain,  gave  to  the 
private  owners  in  the  last  analysis  the 
power  of  commercial  life  or  of  com- 
mercial death  over  individuals  and 
over  industries  and  communities,  and 
could  not  in  the  general  interest  be 
tolerated. 

PUBLIC  RIGHT  TO  REGULATE 

This  resulted  in  the  recognition  of 
a  new  conception — that  a  right  exists 
in  the  public  to  regulate  the  use  of 
these  privately  owned  and  privately 
managed  properties,  and  immediately 
efforts  began  to  be  made,  with  more 
or  less  definiteness  of  purpose  and 
with  more  or  less  moderation,  to  regu- 
late b}^  governmental  authority  the 
use  by  their  owners  of  privately 
owned   transportation   properties. 

The   appearance   of   this   new   con- 


ception  marked  the  beginning  of  a 
bitter  controversy  between  the  own- 
ers of  these  properties,  on  the  one 
hand,  who  had  invested  their  money 
believing  that  they  were  not  surren- 
dering the  right  of  private  and  unregu- 
lated management,  and,  on  the  other 
hand,  representatives  of  the  public, 
who  asserted  the  right  and  the  duty  of 
the  government  to  control  the  power 
of  private  management  and  to  subject 
the  use  of  these  properties  to  com- 
plete and  effective  regulation — to  go 
far  beyond  the  regulation  of  the  origi- 
nal economic  questions  and  to  inter- 
fere even  with  the  smallest  details  of 
physical  operation.  This  controversy 
was  fiercely  waged  for  many  years. 
Its  virulence  was  intense,  but  not 
without  precedent.  In  all  history  the 
conflict  of  creeds,  of  ideas  and  of  sys- 
tems has  been  bitter  and  has  been 
merciless. 


SWING  TO  OTHER  EXTREME 

In  this  conflict  the  public  has  come 
out  victorious,  and  in  its  victory  has 
been  illustrated  the  cycle  theory  of 
the  philosophy  of  history.  In  the  bit- 
terness which  the  conflict  engendered, 
the  conception  of  a  public  right  of 
regulation  has  gone  as  far  in  the  di- 
rection of  error  on  the  one  side  as  the 
conception  of  private  ownership  and' 
private  management  had  previously 
gone  on  the  other.  It  has  come  about 
that  the  public  denies  not  only  the 
right  of  unregulated  use,  but  also  the 
right  of  unqualified  private  owner- 
ship. 

It  has  resulted  in  the  assertion  of  a 
power  of  public  regulation  without 
the  assumption  of  any  corresponding 


duty  or  responsibihty.  In  these  days 
of  revolution  of  opinion  the  views  of 
the  extremists  have  for  a  time  pre- 
vailed, and  the  power  of  regulation 
has  been  pushed  to  an  extent  not  an- 
ti-^'pated  when  the  right  of  reasonable 
1  ulation  was  first  actively  asserted. 
The  pendulum  has  now  swung  to  an 
extreme  on  the  side  of  irresponsible 
public  power  as  it  had  previously 
swung  to  an  extreme  on  the  side  of 
irresponsible  private  ownership. 

A  POLITICAL  ASSET 

In  the  clash  of  this  controversy  and 
in  the  flush  of  the  victory  of  the  con- 
ception of  irresponsible  power  in  the 
public,  many  forces  have  been  de- 
veloped and  have  found  encourage- 
ment, which  are  now  difficult  to  con- 
trol, and  the  real  interest,  as  well 
as  the  real  right  of  the  public  in 
the  system  of  transportation  has  been 
given  a  false  perspective.  One  of 
the  most  significant,  as  well  as  one 
of  the  most  embarrassing  and  im- 
portant, developments  has  been  that 
this  great  business  question  has 
been  injected  into  politics  and  has 
come  to  be  regarded  as  a  valuable 
political  asset  by  men  aspiring  to  pub- 
lic office. 

It  has  been  found  easy  to  interest 
and  to  agitate  the  public  mind  on  the 
subject.  Possessing  many  technical 
sides  difficult  of  comprehension  by 
those  uninstructed  by  practical  ex- 
perience, requiring  a  large  and  com- 
prehensive view  adequate  to  take  in 
and  properly  to  balance  the  rights  and 
interests  of  all  commerce  and  of  all 
communities,  no  matter  how  different- 
ly circumstanced  or  how  widely  sop- 


arated,  the  economic,  as  distinguished 
from  the  physical,  problem  of  the  rail- 
road manager  possesses  little  which 
will  appeal  to  the  popular  imagination, 
but  much  that  can  be  used  by  the  skill- 
ful agitator  to  produce  misunderstand- 
ings of  motives,  misconceptions  of 
purposes  and  policies,  and  so  to  arouse 
local  and  neighborhood  prejudice. 


APPEAL  OF  THE  AGITATOR 
TO  PREJUDICE 

The  only  appeal  the  railroad  man- 
ager can  make  is  to  the  spirit  of 
thoughtful  consideration,  of  wisdom 
and  moderation  of  the  people.  Here 
is  his  handicap.  To  be  successful  such 
an  appeal  takes  time,  for  the  history 
of  popular  government  shows  that  it 
takes  time  for  the  public  to  reach  its 
final  conclusion  on  any  important 
question,  especially  on  one  of  an  eco- 
nomic nature. 

On  the  other  hand,  the  appeal  of 
the  agitator  is  to  the  immediate  selfish 
interest,  to  prejudice  and  impulsive 
judgment  and  to  the  spirit  of  quick 
and  active  resentment  of  the  people. 
Such  an  appeal  does  not  take  time,  and 
the  result  in  respect  of  these  proper- 
ties is  that  many  impulsive  and  incon- 
siderate conclusions  find  their  way 
into  statutory  or  commission-made 
law  which  the  sober  judgment  of  the 
people  will  not  subsequently  approve. 
Meanwhile,  however,  a  business  of 
the  highest  public  importance,  one 
which  to  be  successful  must  be  sub- 
ject to  a  wise,  stable,  consistent  and 
constructive  policy,  has  been  made  the 
victim  of  a  judgment  which  is  impul- 
sive and  ill-considered,  a  judgment 
founded  upon  an  inadequate  compre- 


hension of  the  problem  in  all  its  reach 
and  consequence. 

A  FALSE  CONCEPTION 

A  natural  corollary  to  the  view 
which  would  make  the  transportation 
question  a  football  of  politics,  which 
would  consider  it  merely  from  the 
standpoint  of  its  advantage  to  the 
political  fortunes  of  the  aspirant  for 
public  place,  is  that  common  carriers, 
in  respect  of  their  regulation,  may  be 
considered  of  public  concern  when  it 
is  advantageous  to  do  so  and  of  pri- 
vate concern  when  that  course  consti- 
tutes the  chief  political  advantage. 
This  means  that,  if  considerations  of 
important  political  advantage  are 
dominant,  these  carriers  are  consid- 
ered as  public  when  it  comes  to  the 
imposition  of  burdens  and  to  limiting 
charges  or  regulating  operations,  but 
private  when  it  comes  to  creation  of 
credit  or  improvement  of  conditions. 

In  other  words,  there  seems  to  be 
in  many  minds  the  false  conception 
that,  in  the  matter  of  imposition  of 
burdens,  railroad  companies  are  pub- 
lic concerns  and  subject  to  the  public 
regulating  power,  but,  in  the  matter  of 
relief,  are  private  property-  and  not 
entitled  to  be  considered  from  the 
standpoint  of  their  public  service. 

THE  RATE  CASE 

This  has  been  strikingly  illustrated 
by  some  of  the  contentions  recently 
made  in  the  advance  rate  hearing  be- 
fore the  Interstate  Commerce  Com- 
mission. There  the  question  was 
asked  why  it  is  that  railroads  should 
be  permitted  to  increase  their  charges 


at  a  time  of  general  business  depres- 
sion and  when  all  other  industries  are 
suffering  from  decreased  revenues.  In 
the  last  analysis  the  basis  of  this  sug- 
gestion is  that  railroads,  in  respect  of 
this  matter,  stand  as  private  enter- 
prises and  represent  only  a  private  in- 
terest. It  is  an  assertion  of  the  propo- 
sition that  their  private  ov^ners  alone 
are  concerned  with  the  question  of 
sustaining  their  operations.  It  ignores 
the  principle,  so  often  relied  on  in 
other  connections,  that  railroads  are 
engaged  in  a  governmental  function 
and  are  doing  a  thing  essential  to  the 
public  welfare.  It  loses  sight  of  the 
fact  that  the  maintenance  of  transpor- 
tation facilities  is  a  condition  prece- 
dent to  the  success  of  every  private 
enterprise  and  to  the  return  of  pros- 
perity to  all  the  people.  It  takes  no 
note  of  the  public  nature  and  of  the 
public  obligations  of  the  transportation 
business. 

INSTABILITY,  UNCERTAINTY, 
INEFFICIENCY 

If,  however,  the  question  comes  of 
a  reduction  of  transportation  charges, 
or  of  the  imposition  of  public  burdens, 
the  teachers  of  this  doctrine  insist 
loudly  on  the  public  right  and  the  pub- 
lic power  of  regulation  and  control. 
This  inconsistency  of  attitude  on  the 
part  of  those  often  influential  in  pub- 
lic affairs  produces,  in  respect  of  mat- 
ters involving  the  continued  efficiency 
of  the  carriers,  a  situation  of  instabil- 
ity and  uncertainty  which  is  of  vital 
consequence  to  the  public. 

One  of  the  outgrowths,  full  of  men- 
ace, of  this  situation  is  the  appearance 
in  our  public  affairs  of  men  who  as- 


sert successfully  an  induence  in  di- 
recting the  regulating  power  of  gov- 
ernment, but  who  are  without  any  re- 
sponsibility, official  or  otherwise,  for 
the  consequences.  The  conscientious 
railroad  manager,  responsible  alike  to 
those  who  invest  their  private  means  in 
the  establishment  of  these  properties 
and  to  the  entire  public  for  the  success 
of  the  transportation  system,  is  con- 
fronted by  men  who  criticise  and  op- 
pose, but  on  whom  will  fall  none  of 
the  responsibilities  or  burdens  of  fail- 
ure. The  intrusion  of  these  irrespon- 
sible influences  into  the  settlement  of 
transportation  problems  comes  from 
the  necessity  of  giving  their  solution 
a  political,  rather  than  a  business,  as- 
pect and  is  the  outgrowth  of  the  polit- 
ical conditions  which  menace  the  sta- 
bility and  usefulness  of  these  great 
transportation  properties. 

REGULATION  THAT  DE- 
PRESSES  RATES 

Transportation  is  a  business,  and,  if 
it  is  to  be  efficiently  and  successfully 
conducted,  must  be  managed  on  busi- 
ness principles.  In  no  other  way  can 
it  survive  or  be  supported  as  a  busi- 
ness. 

As  the  managers  of  transportation 
properties  have,  in  the  public  interest, 
been  largely  deprived  of  the  power  of 
business  management,  any  successful 
system  of  public  regulation  must  ap- 
ply to  the  regulation  of  these  proper- 
ties sound  and  just  business  principles 
and  not  merely  the  force  of  repres- 
sion. 

A  manifest  danger  of  a  system  of 
regulation  controlled  by  politics  is 
that   it   will   be   administered   on   the 


principle  of  always  reducing  the  cost 
of  service  to  the  public  as  a  means  of 
appeal  to  popular  approval,  and  thus 
doing  to  the  railroads  all  that  can  be 
done  in  the  direction  of  curtailing  their 
business  prosperity  short  of  bringing 
destruction  upon  them.  No  business 
enterprise,  dependent  for  its  usefulness 
upon  its  growth,  can  live  if  always 
kept  down  near  the  point  of  starva- 
tion. 

COMPLICATION  OF  LOCAL 
CONTROL 

There  is  another  complication  in  the 
theory  of  regulation  as  it  is  practised 
today  which  also  has  its  origin  in  a 
political  condition.  We  have  seen  the 
unifying  forces  of  steam  and  elec- 
tricity change  the  map  of  the  commer- 
cial world.  They  have  introduced 
conditions  which  cannot  be  ignored  by 
those  who  would  give  to  the  public 
adequate  service  in  transportation.  A 
transportation  system  to  be  efficient 
must  be  co-extensive  with  the  trans- 
portation needs  of  the  people  whom  it 
serves.  If  their  business  needs  ignore 
State  lines,  the  railroads  which  would 
give  them  adequate  service  must  adapt 
themselves  to  that  condition.  The 
business  of  a  people  that  seeks  all 
markets  without  regard  to  political 
subdivisions  of  territory  cannot  be 
successfully  carried  on  if  their  means 
of  transportation  are  halted  at  State 
lines,  either  by  physical  interruption 
or  by  unwise,  inconsistent  or  exag- 
gerated local  regulation. 

The  same  interest  of  the  people 
which  demands  that  these  transporta- 
tion facilities  extend  in  physical  con- 
tinuity across  State  lines  likewise  re- 


quires unity  of  management  and 
control.  This,  of  course,  is  impossible 
without  unity  of  governmental  regu- 
lation. While  the  preservation  of  the 
States  in  their  complete  constitutional 
integrity  is  a  fundamental  necessity 
of  our  system  of  government,  it  is 
equally  essential  that  their  power 
should  not  be  extended  beyond  their 
constitutional  limitations. 

STATES*  RIGHTS 

At  a  time  and  under  conditions 
when  the  existing  development  of  our 
continental  commerce  was  inconceiv- 
able, the  fathers  of  our  government 
had  a  vision  which  was  a  miracle,  and 
it  resulted  that  the  States,  in  the  Con- 
stitution, confided  to  the  federal  gov- 
ernment the  power  to  regulate  inter- 
state and  foreign  commerce.  This  of 
necessity  involves  the  power  to  regu- 
late the  instruments  of  interstate  and 
foreign  commerce.  And  yet,  in  re- 
sponse to  the  exigencies  of  political 
warfare,  it  is  easy  to  raise  a  contro- 
versy between  the  power  of  the  States 
and  the  power  of  the  federal  govern- 
ment as  to  the  line  of  demarcation  be- 
tween their  respective  powers  as  re- 
lated to  this  question. 

In  fact,  the  controversy  as  to  the 
rights  of  the  States  has  been  the  great 
historic  controversy  between  differing 
schools  of  political  thought  among  our 
people.  The  growth  of  commerce 
has  injected  the  question  of  the  regu- 
lation of  commerce  into  this  States' 
rights  controversy  as  a  factor  of  prime 
importance.  The  question  of  what 
will  promote  and  what  will  retard  the 
efficiency  and  usefulness  of  a  trans- 
portation  system   often   becomes   ob- 


scured  and  is  lost  sight  of  while  the 
advocates  of  these  differing  schools  of 
constitutional  philosophy  fight  out 
their  wars.  And  yet  a  business  enter- 
prise, if  it  is  to  succeed,  cannot  be 
subject  to  these  political  uncertainties ; 
nor  can  a  business  enterprise,  depend- 
ent for  its  efficiency  and  usefulness  on 
its  unity  of  regulation  and  manage- 
ment, be  wisely  left  subject  to  many 
masters  with  differing  views  of  public 
policy  and  with  widely  varying  con- 
ceptions of  its  problems. 

CONTROL  MUST  BE  FEDERAL 

Even  without  any  wide  divergence 
of  view,  the  mere  existence  of  a  power 
of  management  in  many  masters  which 
may  be  exercised  with  different  de- 
grees of  promptness,  or  which,  if  not 
actually  exercised  at  all,  is  constantly 
made  the  basis  of  proposal  and  agita- 
tion, constitutes  an  obstacle  in  the  way 
of  effective  and  successful  railroad 
management  which  cannot  be  over- 
stated. 

It  may  be  claimed  that  our  experi- 
ence has  demonstrated  that  a  multi- 
form system  of  regulation  is  as  eco- 
nomically unsound  as  the  lack  of  any 
regulation,  for  the  railroad  problem 
can  no  longer  be  considered  as  of 
merely  local  concern  any  more  than 
it  can  be  considered  of  merely  private 
concern.  One  of  the  greatest  evils  of 
the  present  system  in  this  respect  is 
that  the  capacity  for  efficient  manage- 
ment is  weakened.  An  undue  propor- 
tion of  the  time  of  the  responsible 
railroad  manager  and  his  responsible 
assistants  is  diverted  from  the  useful 
duties  of  management  to  the  calls  for 
explanations    and    arguments    before 


many  different  State  authorities,  when 
all  that  is  necessary  might  be  accom- 
plished before  one  central  regulating 
body. 

PROMPT  DECISIONS  ESSEN- 
TIAL 

An  efficient  management  is  admitted 
by  all  to  be  a  large  factor  in  securing 
for,  or  continuing  to,  the  public  a  low 
basis  of  transportation  charges  under 
existing  conditions.  It  follows  that 
there  is  an  obligation  of  efficiency  in 
regulation  as  great  as  the  obligation 
of  efhciency  in  management. 

In  suggesting  that  consideration  it 
becomes  one's  duty  to  call  attention  to 
one  of  the  most  dangerous  weaknesses 
which  has  developed  in  the  system  we 
have  experienced,  namely :  its  inability 
to  give  prompt  decision  to  the  business 
questions  which  must  be  determined. 
No  man  of  business  experience  needs 
to  have  pointed  out  how  essential  is 
promptness,  or  the  capacity  for 
promptness,  in  dealing  successfully 
with  a  business  situation.  '  That  busi- 
ness in  which  there  is  no  capacity  for 
promptness   is   fatally  hampered. 

If  there  is  a  legitimate  and  pressing 
need  for  more  revenue,  the  power  to 
authorize  or  to  produce  it  must  be 
capable  of  being  brought  into  action 
at  once.  If  economies  must  be  intro- 
duced, the  power  of  management  must 
be  capable  of  responding  promptly  to 
the  need.  If  a  change  of  policy  is  de- 
manded in  the  public  interest,  the 
power  to  pass  upon  the  question  must 
be  capable  of  convenient  and  prompt 
exercise.  It  may  be  justly  said  that 
the  consensus  of  opinion  of  thought- 
ful men  everywhere  is  that  the  exist- 
ing system  of  regulation  is  fatally  de- 


fective  in  respect  of  its  capacity   for 
prompt  action. 

PROTECTION  AS  WELL  AS 
CORRECTION 

To  sum  up  what  has  been  here  sug- 
gested :  no  system  of  governmental 
treatment  of  this  subject  can  be  per- 
manently successful  which  fails  to 
conserve  the  things  that  are  essential 
to  railroad  growth  and  efficiency. 
Prominent,  and  in  fact  first,  among 
these  essentials  is  adequate  railroad 
credit.  To  secure  this  a  system  of 
successful  regulation  must  be  a  sys- 
tem of  protection  as  well  as  of  correc- 
tion. Even  a  conquering  army  feeds 
its  prisoners.  Our  existing  system  has 
well  served  the  purpose  of  correction, 
but  we  have  seen  it  hesitate  when 
called  upon  to  protect. 

REGULATION  THAT 
WITHHOLDS 

The  impressive  statement  of  the 
President  made  last  Tuesday  in  re- 
gard to  the  regulation  of  our  natural 
resources  may  be  justly  applied  to 
the  conditions  which  confront  the 
country  in  regard  to  the  railroads 
when  he  said : 

"The  laws  we  have  made  do  not 
intelligently  balance  encouragement 
against  restraint.  We  withhold  by 
regulation." 

We  need  a  system  of  regulation 
which  will  recognize  the  whole  duty 
of  government,  which  can  as  readily 
build  where  things  are  sound  as  cut 
away  all  fungus  and  unhealthy 
growths :  a  system  which  .^^ill  bring 
stability  of  service  and  of  credit  as 
well  as  equality  and  fairness  of  treat- 


ment. None  of  this  can  be  if  the  sys- 
tem of  regulation  is  founded  upon  the 
shifting  sands  of  politics. 

It  must  possess  a  capacity,  and  be 
controlled  by  a  purpose,  of  prompt- 
ness in  afifording  required  relief  and 
in  meeting  business  conditions  as  well 
as  in  the  removal  of  recognized 
abuses.  This  is  also  inconsistent  with 
a  mere  political  conception  of  the 
duties  and  responsibilities  of  regula- 
tion. 

It  must  be  possessed  of  an  author- 
ity co-extensive  with  the  subject  to 
be  regulated.  Its  powers  must  not 
be  divided  and  scattered  among  a 
number  of  independent  regulating 
bodies,  many  of  them  responsible  to 
a  part  only  of  the  public  whose  wel- 
fare is  involved,  all  of  varying  out- 
look and  influenced  in  their  conclu- 
sions by  differing  policies  and  often 
by  clashing  and  conflicting  interests. 
This  is  inevitable,  if  regulation  by  the 
States  and  regulation  by  the  Federal 
power  are  both  to  be  preserved. 

PRESENT  SYSTEM  CANNOT 
ENDURE 

Like  the  previous  stage  of  irre- 
sponsible private  control,  the  existing 
system  of  irresponsible,  rigid  and  di- 
vided regulation  cannot  permanently 
endure.  So  long  as  the  chief  need 
was  of  a  public  prosecutor,  it  served 
its  function,  but,  when  the  demand 
was  for  statesmanship,  it  failed  by 
reason  of  a  constitutional  incapacity 
which  relates  back  to  its  origin,  to  its 
political  progenitors. 

This  is  no  criticism  of  individuals, 
but  the  indictment  of  a  social  tend- 
ency. No  more  does  it  mean  that 
we    must    abandon    the    principle    of 
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reasonable  and  efficient  regulation : 
that  we  must  turn  from  the  Scylla  of 
irresponsible  regulation  to  the  Charib- 
dis  of  government  ownership.  It  is 
an  argument  that  a  system  of  reason- 
able, balanced  and  non-political  regu- 
lation has  not  failed  because  it  has  not 
yet  been  generally  tried. 

SOURCE  OF  A  SOLUTION 

Whatever  may  be  the  individual 
view,  no  one  will  deny  that  these  con- 
siderations present  a  problem,  and 
that  a  problem  still  unsolved.  Its  sub- 
ject-matter is  of  transcendent  public 
interest  and  consequence.  It  is,  as 
was  recently  suggested  by  President 
Wilson,  ''the  one  common  interest  of 
our  whole  industrial  life."  My  pres- 
ent purpose  is  not  to  venture  to  sug- 
gest the  solution,  but  the  source  from 
which  an  acceptable  solution  must 
come.  As  it  is  a  big  problem,  it  must 
be  solved  in  a  big  way. 

A  solution  is  not  likely  to  be  ac- 
cepted if  the  suggestion  comes  from 
the  railroad  manager,  because  he  is 
still  supposed  to  look  at  only  one  side 
of  the  question  and  to  be  controlled  by 
a  selfish  interest. 

It  can  not  come  from  the  mere 
politician,  because  of  his  narrow 
vision  and  his  temptation  to  keep  the 
question  unsolved  as  a  means  of  easy 
political  agitation  and  as  a  valuable 
asset  for  temporary  political  advan- 
tage. 

''Who  then  will  be  sufficient  for 
these  things?" 

WHAT  THE  OCCASION 
DEMANDS 

The  problem  is  a  statesman's  op- 
portunity.   It  is  as  great  a  problem  as 


lias  confronted  the  statesmen  of  any 
age.  He  who  solves  it  must  be  trusted 
by  all  the  people.  He  must  be  above 
the  suspicion  of  selfish  motive.  All 
the  lessons  of  history  must  be  at  his 
command.  He  must  be  a  profound 
student  of  human  action  and  of  hu- 
man government.  He  must  have  pow- 
er to  impress  his  views  upon  his  fel- 
lowmen.  He  must  be  able,  with  just 
and  equal  hand,  to  divide  unto  Capi- 
tal and  unto  Labor  its  living.  He 
must  be  able  to  assure  the  public  of  the 
correction  of  abuses,  the  establish- 
ment of  justice  and  the  maintenance  of 
facilities  adequate  for  their  needs,  and 
he  must  be  able  to  assure  the  private 
owner  of  protection  of  his  just  in- 
terests and  of  fairness  to  his  just 
rights.  He  must  be  able  to  reconcile 
the  people  to  his  philosophy  of  regu- 
lation and  the  politician  to  the  loss 
of  a  highly  valued  political  asset. 

Is  there  a  man  among  us  who  is 
capable  of  this? 

PRESIDENT  WILSON 
SUGGESTED 

I  venture  to  suggest  that'  the  pres- 
ent President  of  the  United  States  is 
equal  to  this  great  achievement.  The 
time  seems  ripe  for  him  to  undertake 
it.  His  administration  came  into  ex- 
istence pledged  to  the  correction  of 
abuses  in  business  life  and  to  a  con- 
structive work  which  would  build 
healthily  and  mightily  to  a  greater  and 
sounder  prosperity.  Doubtless  the 
specific  things  embraced  in  his  pro- 
gram of  correction  have  been  largely 
accomplished.  Some  parts  of  his  con- 
structive program — notably  the  crea- 
tion of  a  new  banking  system — have 
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also  been  carried  out.  But,  of  course, 
his  comprehensive  appreciation  of 
commercial  conditions  brings  to  him 
the  realization  that  much  which  is 
constructive  remains  to  be  done. 

Having  arrived  at  the  constructive 
period  of  his  administration,  he  can 
perform  no  higher  or  more  useful  pub- 
lic service  than  by  proposing  and  car- 
rying through  a  solution  of  the  trans- 
portation problem. 

PRESIDENT'S  SOLICITUDE 
MANIFESTED 

He  has  recently,  in  an  impressive 
way,  shown  publicly  a  sympathetic 
appreciation  of  the  railroad  situation. 
In  his  response  to  the  appeal  of  the 
railroads  last  September,  he  called  the 
attention  of  the  country  to  ''the  im- 
perative need  that-  railway  credits  be 
sustained  and  the  railroads  helped  in 
every  possible  way,"  and  disclaiming 
any  "deep  anxiety"  that  this  would 
not  be  done,  he  gave  as  his  reason 
"that  the  interest  of  the  producer,  the 
shipper,  the  merchant,  the  investor, 
the  financier  and  the  whole  public  in 
the  proper  maintenance  and  complete 
efficiency  of  the  railways  is  too  mani- 
fest." "They  are,"  as  he  expressed  it, 
"indispensable  to  our  whole  economic 
life,  and  railway  securities  are  at  the 
very  heart  of  most  investments,  large 
and  small,  public  and  private,  by  in- 
dividuals and  by  institutions." 

WILL  THE  PRESIDENT  UNDER- 
TAKE IT? 

The  fact,  thus  made  evident,  that  he 
has  grasped  the  point  of  view  from 
which  a  solution  of  this  problem  must 


be  approached,  has  aroused  in  the 
minds  of  many  the  hope  that  before 
laying  down  the  reins  of  government 
he  will  propose  and  work  out  some 
constructive  plan  that  will  give  sta- 
bility to  railroad  investment  and 
growth.  May  we  not  ask  that  he  will 
undertake  the  work? 

The  people  of  the  United  States  have 
iealled  him  to  the  leadership  of  this 
nation.  They  have  entrusted  him  with 
their  power.  Pie  has  responded  by 
notable  public  service.  Is  it  too  much 
to  ask  that  he  undertake  this  problem 
also  and  bring  to  its  solution  the  wis- 
dom and  the  power  which  he  has  al- 
ready used  so  effectively  in  the  public 
interest  ? 

No  ambition  could  be  more  worthy 
than  to  establish  a  "Constitution  of 
Peace"  among  the  variant  views  and 
interests  which  menace  the  success  of 
the  system  of  transportation  so  essen- 
tial to  the  public  welfare.  No  service 
to  his  fellowmen  could  be  a  loftier  or 
a  finer  service  than  to  place  this  high 
interest  of  the  people  upon  a  sound, 
a  stable  and  a  permanent  foundation. 


RAILWAY  MANAGERS  WILL 
CO-OPERATE 

I  think  I  properly  interpret  the  men  | 
now  charged  with  the  responsibility 
of  railroad  management  when  I  say 
that  they  will  welcome  a  solution  of 
the  problem,  however  it  may  differ 
from  any  preconceived  views,  and 
will  meet  any  suggestion  that  may  be 
made  in  a  co-operative  and  a  helpful, 
and  not  in  a  carping  or  obstructive, 
spirit.  They  are  as  anxious  as  the 
most  public-spirited  statesman  for  a 
just  and  final  settlement  of  transpor- 
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lation  controversies.  When  it  comes 
to  the  consideration  of  any  proposal, 
they  may  be  rehed  on  to  put  aside 
prejudice  and  pride  of  opinion,  for 
tliey,  of  all  others,  are  best  aware  of 
the  imperative  need  of  the  railroads 
for  an  adjustment  of  all  differences 
and    for    public    approval,    sympathy 


and  support.     Opposition  must  come 
from  outside  the  railroad  ranks. 

The  problem  is,  then,  how  shall  the 
transportation  system  of  the  United 
States  be  put  upon  an  assured  founda- 
tion of  efficiency,  usefulness  and  suc- 
cess? Here  is  A  Statesman's  Oppor- 
tunity. 


REQUESTS      FOR      COPIES 

of  this  pamphlet  will  be  welcome  from  all 
those  desiring  to  place  it  in  the  hands  of 
their  representatives  or  friends.  Copies  fur- 
nished or  sent  direct  to  lists  upon  application 
to  Frank  W.Noxon,  Sec'y,  Railway  Business 
Association,  30  Church  Street,  New  York, 
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FOREWORD. 


Early  in  February  of  this  year  Mr.  George  W.  Perkins 
delivered  an  address  before  The  Economic  Club  of  New- 
York  on  "The  Outlook  for  Prosperity."  This  address  was 
published  in  "The  Market  World,"  and  attracted  so  much 
attention  that  it  w^as  later  republished  in  pamphlet  form  and 
distributed  throughout  the  country  with  a  request  that  read- 
ers of  the  pamphlet  send  us  their  comments  upon  Mr.  Per- 
kins' diagnosis  of  the  American  business  situation. 

On  March  22  we  made  the  following  comment  editorially 
upon  the  results  obtained  through  the  distribution  of  this 
pamphlet : 

"We  have  simply  been  amazed  at  the  number  and  the 
character  of  the  responses  we  have  received.  They  have 
come  in  by  the  hundreds,  from  business  men  and  students  of 
business  living  in  every  State  of  the  Union  and  engaged  in 
the  most  various  pursuits.  Bankers,  lawyers,  doctors,  clergy- 
men, heads  of  great  railroad  and  industrial  corporations, 
merchants,  manufacturers,  college  professors,  farmers, — all 
these  and  more  have  sent  us  their  expressions  of  opinion,  in 
a  great  number  of  cases  evidently  prepared  with  extreme 
care  and  at  great  length. 

We  went  on  to  say  that  we  should  issue  a  supplement 
containing  the  best  of  these  letters.  After  a  careful  survey 
of  the  material,  however,  it  presently  appeared  that  a  sup- 
plement which  should  convey  even  a  fair  summary  of  the 
letters  received  would  be  too  voluminous  to  be  undertaken. 
There  was,  moreover,  a  further  fact  to  be  taken  into  account. 
A  considerable  number  of  our  correspondents,  while  con- 
curring in  the  views  expressed  by  Mr.  Perkins,  were  anxious 
to  have  a  more  specific  statement  of  remedies  for  the  exist- 
ing situation.  Happily,  Mr.  Perkins  has  been  willing  to 
meet  this  suggestion,  and  the  present  clear  and  concrete 
discussion  of  the  application  of  the  Sherman  Act,  possibly 
the  most  pressing  of  present  day  business  issues,  is  the 
result.  We  commend  it  to  the  attention  of  all  persons,  irre- 
spective of  party,  who  are  willing  to  think  the  problem 
through. 

THE  EDITORS, 

The  Market  World, 

80  Wall  Street,  New  York  City. 


THE  SHERMAN  LAW 

WHERE  IT  HAS  FAILED:     WHY  IT  HAS  FAILED 
AND  A  CONSTRUCTIVE  SUGGESTION 


By  George  W.  Perkins 

DOUBTLESS  we  will  all  agree  that  at  the  time  the 
Sherman  Law  was  passed  there  was  crying  need 
for  legislation  against  the  evils  that  were  rapidly 
developing  in  the  American  business  world,  and  that  there 
was  ground  for  the  apprehension  of  the  people  regarding 
the  far-reaching  harmful  effects  of  those  evil  tendencies. 

Business  men  were  acquiring  power  to  an  extent  that 
had  previously  been  unknown,  and  in  many  instances  they 
were  using  that  power  for  their  own  personal  profit  and 
aggrandizement  and  to  the  detriment  and  injury  of  their 
fellowmen.  They  were  practicing  secretive  business  meth- 
ods, beating  down  competitors,  and  forcing  them  to  choose 
between  bankruptcy  or  entering  a  combination  on  terms 
which  were  very  unfair.  This  was  clearly  the  tendency  of 
the  times,  and  legislation  to  check  and  prevent  it  was  im- 
perative. 

A  Bad  Means  to  a  Good  End. 

With  this  most  desirable  end  in  view,  the  Sherman  Law 
was  passed  in  1890.  The  object  of  the  legislators  was  com- 
mendable ;  the  results  attained  have  been  lamentable,  for 
no  intelligent,  thoughtful  man  can  look  back  over  the  inter- 
vening twenty-five  years  and  conscientiously  say  that  the 
law  that  was  passed  was  the  kind  of  a  law  that  should  have 
been  enacted  to  achieve  the  reforms  so  greatly  needed. 

During  these  twenty-five  years  men  have  continued  to 
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acquire  power  to  an  extent  little  dreamed  of  when  the 
Sherman  Law  was  passed,  and  have  continued  to  use  it 
for  their  own  selfish  purposes  and  to  the  detriment  of  the 
public  welfare.  Evil  practices  in  business  have  been  per- 
sistently followed  that  have  been  most  damaging  in  their 
effects  on  the  public  welfare  and  most  beneficial  in  their 
pecuniary  reward  to  a  few  individuals.  All  this  has  been 
taking  place  with  the  Sherman  Law  on  the  books. 

That  the  Sherman  Law  has  been  a  failure  from  the  be- 
ginning is  proved  by  the  events  that  have  occurred  since  its 
passage.  In  the  first  place,  for  a  number  of  years  it  was 
practically  a  dead  letter.  During  this  time  the  organization 
of  corporations  through  consolidations  and  mergers  went  on 
at  a  rapid  rate,  and  evil  practices  and  oppressive  methods 
cropped  out  on  every  hand,  until  the  country  rose  up  in 
mass  against  them.  This  situation  reached  a  climax  in  the 
Roosevelt  Administration,  when  suits  were  brought  against 
some  of  our  largest  industrial  organizations.  At  the  same 
time  the  Department  of  Commerce  and  Labor  was  estab- 
lished and  given  power  to  investigate  our  large  industrial 
concerns.  President  Roosevelt  used  this  department  for 
such  investigations  and  declared  his  belief  that  there  were 
good  and  bad  trusts.  He  said  that  he  proposed  to  bring 
suits  against  what  he  called  "bad  trusts,"  but  not  against 
what  he  termed  "good  trusts."  The  Department  of  Com- 
merce and  Labor  pursued  its  investigations  and  made  vari- 
ous reports.  In  many  addresses  and  messages  Mr.  Roosevelt 
declared  his  belief  that  large  industrial  corporations  had 
come  to  stay,  but  that  their  affairs  must  be  so  administered 
that  they  would  be  a  benefit  and  not  a  menace  to  our 
people. 

What  the  Republican  Party  Promised. 

This  condition  existed  in  1908,  when  Mr.  Taft  was  nomi- 
nated for  the  Presidency.     The  platform  on  which  he  was 


nominated  contained  Mr.  Roosevelt's  views  on  the  trust 
question,  whicli  were  expressed  in  the  following  plank  of 
the  Taft  platform : 

"Trusts.     The  Republican  Party  passed  the  Sher- 
"man  Anti-Trust  Law  over  Democratic  opposition  and 
"enforced  it  after  Democratic  dereliction.    It  has  been 
"a  wholesome  instrument  for  good  in  the  hands  of  a 
"wise  and  fearless  administration.    But  experience  has 
"shown  that  its  effectiveness  can  be  strengthened  and 
"its  real  objects  better  attained  by  such  amendments  as 
"will  give  to  the  Federal  Government  greater  supervi- 
"sion  and  control  over  and  secure  greater  publicity  in 
"the  management  of  that  class  of  corporations  engaged 
"in  interstate  commerce  having  power  and  opportunity 
"to  effect  monopolies." 
A  few  weeks  later  Mr.  Bryan  was  nominated  on  the 
Democratic  platform,  the  trust  plank  of  which,  among  other 
things,  declared  for  a  policy  that  would  prohibit  the  control 
by  a   "manufacturing  or   trading  corporation,   engaged   in 
interstate  commerce,"  "of  more  than  fifty  per  cent  of  the 
total  amount  of  any  product  consumed  in  the  United  States." 
The   Presidential  compaign  of   1908  followed,   and  the 
widely  differing  views  of  the  Republican  and  Democratic 
Parties  on  the  trust  question,  as  represented  by  these  two 
planks,  were  vigorously  debated  throughout  the  country. 
Probably  the   greatest  and  most  effective  speech  of  that 
entire  campaign  was  Governor  Hughes'  speech  at  Youngs- 
town,  Ohio,  wherein  he  utterly  demolished  Bryan's  50  per 
cent  theory  and  pointed  out  the  absolute  chaos  that  would 
follow  in  business  if  any  such  standards  of  right  and  wrong, 
or  efficiency,  were  set  up. 

How  the  Promise  Was  Broken. 

The  planks  went  to  the  voters  of  the  country  and  the 
Republican  plank  was  adopted  by  an  overwhelming  vote.  The 


Taft  Administration  entered  office ;  but  in  place  of  making 
any  determined,  persistent  effort  to  have  its  plank  enacted 
into  law  it  allowed  matters  to  drift  until  decisions  in  the 
Standard  Oil  and  Tobacco  cases  were  handed  down  by  the 
Supreme  Court.  Then  Mr.  Taft  and  his  associates  deliber- 
ately and  completely  abandoned  the  trust  plank  of  their 
platform  by  immediately  proclaiming  that  ''dissolution  is 
the  solution  of  the  trust  question."  In  other  words,  the 
Taft  Administration  deliberately  repudiated  the  plank  of  its 
own  platform,  which  had  been  so  overwhelmingly  endorsed 
by  the  people,  and  adopted  the  plank  of  the  Bryan  platform, 
which  had  been  rejected  by  the  people ;  and  with  eagerness 
and  enthusiasm  the  Taft  Administration  proceeded  to  dis- 
solve the  Standard  Oil  and  Tobacco  Companies  into  a  large 
number  of  small  units,  telling  the  people  what  great  benefits 
would  follow  therefrom.  Every  man  in  this  country  knows 
what  did  follow,  viz.,  largely  increased  profits  to  inside 
stockholders  and  largely  increased  prices  of  commodities  to 
outside  consumers. 

In  spite  of  this  farcical  result  the  Taft  Administration 
brought  many  other  dissolution  suits,  notably  against  the 
Steel  Corporation  and  the  Harvester  Company.  Business 
conditions  became  more  and  more  demoralized  and  business 
men  became  more  and  more  uncertain  as  to  what  they  could 
or  could  not  do.  Gradually  capital  became  timid  and  retir- 
ing, and  for  four  years  we  have  seen  a  period  of  semi- 
stagnation  in  business  development  in  this  country.  Gentle- 
men, this  is  directly  traceable  to  the  Taft  Administration 
and  wholly  chargeable  to  its  utter  failure  to  keep  the  pledge 
it  made  to  the  people  in  the  trust  plank  of  its  1908  platform. 
Had  it  kept  its  own  pledge,  instead  of  keeping  the  pledge  of 
the  Bryan  platform,  the  business  atmosphere  would  have 
been  cleared  of  all  doubt  and  business  would  have  known 
along  just  what  lines  it  could  proceed.  In  addition,  the 
people  would  have  been  protected  from  the  evils  from  which 


they  were  and  still  are  suffering,  by  a  law  that  would  have 
given  "to  the  Federal  Government  greater  supervision  and 
control  over  and  secured  greater  publicity  in  the  manage- 
ment of  that  class  of  corporations  engaged  in  interstate 
commerce  having  power  and  opportunity  to  effect  mo- 
nopolies." 

The  Democratic  Attempt. 

The  Wilson  Administration  then  came  into  power.  It 
evidently  felt,  as  the  Republicans  did  in  1908,  that  the  Sher- 
man Law  was  not  satisfactory  and  that  it  must  tackle  the 
trust  question,  and  so  it  passed  the  Clayton  Bill,  which 
should  more  properly  be  called  the  muddle  bill,  as  in  my 
judgment  it  will  simply  add  to  the  present  confusion.  It 
also  passed  the  Federal  Trade  Commission  Law,  which  is  a 
very  poor  law  with  a  very  good  name.  The  idea  of  estab- 
lishing a  Federal  Trade  Commission  is  excellent  but  under 
this  law  the  Commission  will  find  itself  powerless  to  do  the 
things  that  are  necessary.  However  commendable  may  be 
the  intentions  of  the  gentlemen  on  the  Commission,  between 
the  Sherman  Law  and  the  Clayton  Bill  they  will. find  them- 
selves "  'twixt  the  devil  and  the  deep  sea."  Again  it  seems 
to  me  that  our  lawmakers  have  failed  to  accurately  diagnose 
the  situation.  They,  as  Democrats,  seemed  to  realize  in  1914, 
as  did  the  Republicans  in  their  platform  of  1908,  that  some- 
thing was  wrong  or  lacking  in  the  Sherman  Law ;  but,  either 
through  ignorance  or  lack  of  courage  or  for  a  poorer  reason, 
our  Democratic  friends  have  failed  to  meet  the  issue  squarely 
and  settle  it  intelligently  and  in  keeping  with  modern  eco- 
nomic and  moral  requirements. 

In  the  meantime,  while  the  Clayton  Bill  was  being  de- 
bated in  Congress  and  enacted  into  law,  we  had  two  trust 
case  decisions  by  two  Courts  of  equal  rank  and  only  ex- 
ceeded in  power  by  the  Supreme  Court  itself.  I  refer  to  the 
Harvester  decision  and  the  Keystone  Watch  Case  decision. 


The  Bewildering  Course  of  the  Courts. 

In  the  Government  suit  to  dissolve  the  International 
Harvester  Company  the  United  States  District  Court  for 
the  District  of  Minnesota  a  short  time  ago,  by  a  divided 
vote,  handed  down  a  decision  dissolving  that  company  on 
the  ground  that  it  had  acquired  too  large  a  percentage  of  the 
business  in  which  it  was  engaged;  yet  all  the  judges  who 
joined  in  the  decision  gave  the  company  a  clean  bill  of 
health  as  to  its  conduct  and  even  went  so  far  as  to  criticize 
the  Government  for  charging  that  the  company  had  im- 
properly conducted  its  business. 

Its  exact  language  on  this  point  is  as  follows : 

*'It  is  but  just,  however,  to  say  and  to  make  it  plain 
''that  in  the  main  the  business  conduct  of  the  company 
"towards  its  competitors  and  the  public  has  been  hon- 
"orable,   clean   and   fair.     And   in   this   connection   it 
"should  also  be  said  that  specific  charges  of  miscon- 
"duct  were  made  in  the  Government's  petition  which 
"found  no  warrant  whatever  in  the  proof.    These  were 
"of  such  a  character  and  there  was  so  much  of  them, 
"apparently  without  foundation,  that  the  case  is  excep- 
"tional  in  that  particular." 
Again,  only  a  few  weeks  ago,  the  United  States  District 
Court  for  the  Eastern  District  of  Pennsylvania, — a  court  of 
precisely  the  same  standing  and  power  as  the  court  that  de- 
cided  against   the    Harvester   Company, — handed   down   a 
unanimous    decision    refusing    to    dissolve    the    Keystone 
Watch  Case  Company  because  it  had  acquired  a  large  per- 
centage of  the  business  in  which  it  was  engaged ;  yet  all 
the  judges  agreed  that  the  Watch  Case  Company  had  been 
guilty  of  a  few  improper  practices,  but  that  these  could  and 
should  be  reached  by  governmental  injunction  and  not  by 
governmental  dissolution. 

Here  we  have  two  Courts  of  precisely  the  same  power 
and  jurisdiction  handing  down  decisions  under  the  Sherman 


Law  that  are  exactly  opposite  in  character.  Since  these  de- 
cisions both  cases  have  been  carried  to  the  Supreme 
Court.  When  the  Harvester  case  was  before  the  Circuit 
Court  it  was  argued  by  a  RepubUcan  Attorney  General,  who 
laid  great  stress  on  the  fact  that  the  company  had  been 
guilty  of  all  sorts  of  improper,  immoral  practices.  As  I 
have  shown,  the  Government  was  practically  thrown  out  of 
court  on  all  these  charges.  The  present  Democratic  Attor- 
ney General,  in  arguing  the  case  before  the  Supreme  Court, 
admitted  that  the  Harvester  Company  had  been  honorably 
managed  and  conducted,  but  set  up  the  contention  that  the 
company  is  illegal  under  the  Sherman  Law  because  of  the 
manner  in  which  it  was  organized,  and  the  resultant  large 
percentage  of  business  it  has ;  that  if  it  had  grown  naturally 
from  a  single  small  company  to  its  present  pre-eminence  it 
would  have  been  legal,  but  that,  as  it  was  formed  through 
the  consolidation  of  several  companies  doing  similar  lines 
of  business,  it  was  illegal. 

The  following  astonishing  situation  has  developed  in  the 
suit,  viz.,  the  judges  of  the  Circuit  Court  said  that  during 
the  first  two  or  three  years  of  the  existence  of  the  Har- 
vester Company  there  were  certain  improper  practices,  but 
that  these  were  inherited  from  the  small  companies  and 
eradicated  by  the  large  company  as  soon  as  possible.  Yet 
this  same  Court,  by  a  divided  vote,  decreed  that  the  Har- 
vester Company  should  be  dissolved.  The  present  Democratic 
Attorney  General  asks  the  Supreme  Court  to  do  the  same 
thing;  therefore,  both  the  Circuit  Court  and  the  Attorney 
General  are,  in  effect,  asking  that  the  Harvester  business  be 
returned  to  the  conditions  under  which  it  was  conducted  by 
the  small  companies,  which  companies  the  Court  itself  says 
were  guilty  of  immoral  practices.  Do  the  Circuit  Court 
and  the  Democratic  Attorney  General  mean  to  take  the 
position  that  a  number  of  small  competing  companies  doing 
an  immoral  business  would  be  complying  with  the  Sherman 


Law,  while  a  large  co-operative  company,  doing  an  admit- 
tedly moral  business,  would  be  violating  the  Sherman  Law? 
Such  a  position  would  put  our  legal  friends  on  record  as 
believing  that  the  interest  and  welfare  of  our  people  are 
more  dependent  upon  a  vindication  of  legal  technicalities 
than  upon  moral  actualities  and  economic  necessities. 

What  Is  Certain  About  the  Sherman  Law. 
The  only  certainty  about  the  Sherman  Law  seems  to 
be  the  absolute  uncertainty  that  surrounds  its  interpretation  ; 
but  if  the  law  means  what  the  Taft  and  Wilson  Administra- 
tions tell  us  it  means,  then  it  stands  for  a  strict  mainten- 
ance of  old-fashioned,  ruthless,  competitive  methods  in  busi- 
ness, with  all  their  well  known  abuses  and  evils,  and 
squarely  against  modern  co-operative  methods.  If  this  be 
true,  then  the  law  is  out  of  tune  with  the  times  in  which  we 
live,  is  morally  and  economically  unsound,  and  cannot  endure. 

The  Disease  Wrongly  Diagnosed. 

I  believe  I  am  correct  in  saying  that  we  have  at  last 
reached  a  point  where  the  Sherman  Law,  as  it  stands,  is 
not  satisfactory  to  the  business  world  whose  improper  activi- 
ties it  was  supposed  to  curb,  nor  to  the  great  mass  of  the 
people  in  whose  interest  and  for  whose  protection  it  was 
enacted.  The  question  arises  as  to  why  this  is  so,  and  I 
believe  the  answer  is  found  in  the  fact  that  the  men  who 
drew  the  law  failed  to  diagnose  the  disease  correctly  and 
therefore  prescribed  the  wrong  medicine.  They  saw  the 
results  of  the  disease,  but  they  failed  to  understand  the  cause 
of  the  disease.  They  saw  individuals  and  small  groups  of 
men  suddenly  acquiring  vast  and  unheard-of  power  in  the 
business  world,  and  they  knew  that  such  vast  power  had 
never  before  been  acquired.  They  knew  that  these  men 
were  using  their  power  for  personal  gain  and  public  detri- 
ment. They  seemed  to  think  that  there  had  been  suddenly 
created  a  different  type  of  man  than  had  ever  lived  be- 
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fore, — a  sort  of  superman  endowed  with  qualities  that 
made  it  possible  for  him  to  do  these  extraordinary  things 
in  business  that  were  so  profitable  to  him  and  so  detri- 
mental to  his  fellowmen.  They  saw  him  building  up  vast 
business  machines  that  reached  out  in  every  direction.  They 
saw  him,  through  these  machines,  oppressing  his  competi- 
tor, maltreating  his  labor,  imposing  on  his  consumers,  and 
they  sought  to  strike  at  it  all  by  passing  a  law  that  they 
thought  would  make  it  impossible  for  him  to  create  these 
large  machines. 

Steam  and  Electricity  Change  the  Fundamentals  of 

Business. 

Now,  as  I  have  said,  these  men  failed  utterly  to  under- 
stand the  cause  of  the  new  disease,  for  the  cause  did  not  lie 
in  the  fact  that  a  superman  had  suddenly  been  created,  a 
man  with  greater  ability  than  any  man  had  ever  had  before ; 
the  cause  lay  in  the  fact  that  our  ordinary,  every-day  busi- 
ness man,  the  same  type  that  existed  twenty-five  or  fifty 
years  before,  had  suddenly  been  given  by  our  inventors  de- 
vices and  machinery  with  which  to  do  business  that,  in 
themselves,  centralized  business  activities  and  made  vast 
business  concerns  and  undertakings  possible  for  the  first 
time  since  the  world  began.  Steam  and  electricity  in  their 
many  forms  are  what  have  made  the  corporation, — what  have 
made  centralization  in  industry  possible  and  inevitable.  The 
Sherman  Law  has  been  utterly  unable  to  prevent  this  evo- 
lution ;  and  centralization  and  consolidation  have  forged 
ahead  in  all  forms  of  business  life  in  spite  of  the  Sherman 
Law,  because  that  law  did  not  and  could  not  strike  at  the 
causes  that  were  bringing  about  this  wonderful  transforma- 
tion in  business  methods  and  opportunities. 

If  the  men  who  passed  the  Sherman  Law  had  properly 
diagnosed  the  situation  and  had  realized  the  great  new 
causes  that  were  at  that  time  manifesting  themselves  in  the 
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business  world,  they  would  have  known  that  the  Sherman 
Law,  as  passed,  could  not  possibly  accomplish  the  results 
desired,  for  the  following  reasons: 

First:  Because  with  steam  and  electricity  it  was  inevit- 
able that  we  should  have  large  business  units ; 

Second :  Because  with  large  business  units,  men,  still 
being  human  and  selfish,  would  abuse  the  power  that  large 
business  units  gave  them ; 

Third :  Because  the  only  way  to  protect  the  people  from 
the  evils  that  were  developing  was  to  permit  the  organiza- 
tion of  large  business  units,  since  they  were  inevitable,  but 
to  supervise  and  regulate  the  acts  and  conduct  of  the  men 
who  manage  them  through  some  power  broader  and  stronger 
than  the  units  themselves,  doing  this  in  such  a  way  as  to 
preserve  for  the  people  the  advantages  to  be  had  from  doing 
business  on  a  large  scale  and  at  the  same  time  to  protect 
the  people  from  the  evils  arising  from  large  power  in  the 
hands  of  unscrupulous  men. 

A  Constructive  Suggestion. 

Had  a  correct  diagnosis  been  made,  the  framers  of  the 
Sherman  Law  would  have  drafted  a  very  different  law,  and 
in  my  judgment  it  would  then  have  been  and  to-day  should 
be  along  the  following  general  lines : 

First :  The  establishment  by  the  Federal  Government  of 
a  competent  business  court,  board  or  commission,  with 
power  to  create  interstate  and  international  industrial  cor- 
porations ; 

Second :  Requiring  that  any  group  of  men  desiring  to 
organize  a  business  concern,  intending  to  do  business  in  our 
various  States  and  in  foreign  countries,  go  to  this  court  in 
Washington  and  obtain  a  charter ; 

Third:  Requiring  that  before  the  granting  of  any  such 
charter  the  business  court  or  commission  should  be  con- 
vinced that  the  proposed  business  undertaking  was  to  be 
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.conducted  in  the  public  interest  and  that  it  was  not  to  re- 
strain trade  or  acquire  private  monopoly ; 

Fourth :  Requiring  full  publicity  as  to  the  operations  of 
the  company,  for  the  information  of  the  business  court 
that,  as  the  company  proceeded  with  its  business,  the  court 
might  be  sure  that  it  was  not  improperly  restraining  trade 
or  acquiring  monopoly ;  and  for  the  protection  of  the  public, 
whose  money  and  labor  were  to  be  employed  and  whose 
consumers  were  to  be  served; 

Fifth  :  Requiring  that  capitalization  be  honest  and  legiti- 
mate and  represent  a  proper  value  for  every  dollar  issued 
in  securities ; 

Sixth :  Requiring  that  violation  of  the  law  or  the  rules 
and  regulations  of  the  court  be  punishable  with  imprison- 
ment of  individuals,  exactly  as  is  the  case  with  National 
banks,  whose  officers,  when  guilty  of  wrong-doing,  are  pun- 
ished without  disturbing  the  activities  of  the  bank.  There 
should  be  no  more  thought  of  dissolving  a  large  properly 
conducted  interstate  and  international  business,  in  which 
many  thousands  of  people  are  interested  as  stockholders, 
employes  and  customers,  than  of  dissolving  a  great  National 
bank  because  an  officer  has  done  something  wrong.  Such 
a  step  should  be  the  very  last  one  resorted  to.  Bad  prac- 
tices should  be  reached  and  eradicated  either  by  indicting 
individuals  or  by  injunction. 

Evils  Remedied  by  Such  a  Law. 

Had  such  a  law  as  this  been  passed,  w^Ith  stringent  regu- 
lations against  private  monopoly  and  with  power  given  to 
such  a  court  to  see  to  it  that  large  corporations  did  not 
use  their  power  to  restrain  trade  but  did  use  it  to  develop 
trade,  business  w^ould  have  prospered  far  more  and  the  peo- 
ple would  have  been  protected  far  more. 

For  example :  Undoubtedl}^  one  of  the  greatest  evils 
from  which  the  people  of  this  country  have  suffered  since 
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the  Sherman  Law  was  passed  has  been  the  stock  watering 
and  stock  jobbing  operations  that  have  been  carried  on  in 
the  organizing  and  financing  of  corporations.  The  Sher- 
man Law  never  has  protected  and  the  Clayton  Bill  does  not 
now  protect  the  people  against  this  great  evil. 

The  people  have  also  suffered  from  secretive,  blind-pool 
methods,  made  possible  through  a  lack  of  proper  and  bona 
fide  publicity  as  to  how  corporations  were  conducting  their 
business.  A  few  insiders  have  had  inside  information,  but 
the  stockholders,  the  employes  and  the  public  have  had  little 
or  no  information,  or  else  very  often  incorrect  or  misleading 
information.  Nothmg  in  the  Sherman  Law  has  in  any  way 
protected  the  public  from  all  these  serious  and  costly 
evils. 

Constructive,  Not  Destructive,  Action  Required. 

There  is  a  vast  differetice  between  restraint  of  trade  and 
expansion  of  trade,  and  this  difference  varies  according  to 
the  nature  of  the  business.  It  is  utterly  impossible  to  define 
it  in  any  one  law  so  that  it  will  cover  all  forms  of  business. 
We  can  never  properly  handle  this  important  question  ex- 
cept through  a  permanent  court  or  commission  that  will 
have  broad  powers  and  discretion  in  the  matter.  As  it 
stands  to-day,  no  business  man,  no  lawyer,  no  judge,  no 
court  has  been  able  to  define  it;  and  if  the  Supreme  Court  in 
the  important  industrial  cases  now  coming  before  it  is  able 
to  define  it  in  those  particular  cases,  the  rulings  will  not 
necessarily  apply  to  other  concerns  doing  business  under 
different  conditions  and  in  entirely  different  lines  of 
trade. 

Furthermore,  it  is  of  the  utmost  importance  in  this 
matter  of  restraint  of  trade  that  a  company  should  know 
what  it  can  do  and  what  it  cannot  do,  before  it  starts  in 
business.  It  should  not  be  required  to  start  in  business  and 
then   go   through   the   various   courts   up   to   the   Supreme 
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Court,  and  spend  from  two  to  ten  years  and  large  sums  of 
money  in  order  to  find  out  whether  it  is  a  legal  or  an  illegal 
concern. 

The  Rule  of  Reasonableness. 

As  regards  the  question  of  monopoly,  the  situation  Is 
just  as  serious.  Our  lawyers  and  our  courts  and  a  vast  num- 
ber of  our  people  have  of  late  years  been  sadly  confusing 
pre-eminence  with  monopoly.  A  concern  may  be  pre-emi- 
nent in  its  line  of  trade  without  being  monopolistic.  For 
instance,  Corporation  A  may  have  but  a  comparatively  small 
percentage  of  the  business  in  a  given  line  of  trade,  and  yet 
through  patents,  secretive  methods  and  lack  of  publicity 
regarding  its  affairs,  may  actually  exert  a  more  dominating 
influence  in  its  trade  than  Corporation  B,  which  does  a  much 
larger  business  but  has  no  patents  and  is  open-handed  as  to 
its  methods  and  practices  full  publicity  as  to  its  conduct. 
Although  a  concern  may  have  a  very  large  percentage  of  the 
business  in  a  given  line  of  manufacture,  it  surely  cannot  be 
accused  of  having  a  monopoly  provided  it  has  no  patents 
and  no  control  of  raw  material  or  any  other  advantage  that 
cannot  be  immediately  obtained  by  any  one  else  in  the 
business  or  who  desires  to  enter  the  business.  Again,  a  con- 
cern that  has  only  a  moderate  percentage  of,  say,  all  the  coal 
in  the  country,  might  easily,  under  certain  forms  of  organ- 
ization and  directed  by  a  certain  kind  of  men,  actually  exer- 
cise all  the  powers  and  practice  all  the  abuses  that  go  with 
private  monopoly. 

A  Practicable  Plan. 

Our  people  should  not  and  will  not  stand  for  restraint  of 
trade ;  they  should  not  and  will  not  stand  for  private  mo- 
nopoly ;  but  what  constitutes  restraint  of  trade  and  what 
constitutes  private  monopoly  cannot  be  written  down  spe- 
cifically in  any  law  in  such  a  way  as  to  be  applicable  to 
each  and  every  business  concern  in  each  and  every  line  of 
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trade.  This  cannot  possibly  be  done  through  legislation,  and 
the  Supreme  Court  cannot  possibly  do  it  by  interpretation. 
Here  is  where  the  rule  of  reason  should  be  applied,  and  it  is 
necessary  to  have  it  applied  by  some  Federal  body  before 
SL  corporation  is  organized,  and  not  by  the  Supreme  Court 
after  the  corporation  is  organized  and  after  years  of  litiga- 
tion. It  must  be  applied  by  a  court,  a  board  or  a  commission 
created  by  Federal  authority  and  having  very  broad  powers 
— powers  that  can  be  exercised  along  both  permissive  and 
prohibitive  lines ;  powers  that  will  permit  the  application 
of  the  rule  of  reason  to  what  is  restraint  of  trade 
and  what  is  monopoly,  what  is  destructive  competition  and 
what  is  constructive  co-operation.  It  seems  to  me,  there- 
fore, that  the  only  sane  and  common  sense  plan  under  which 
our  government  can  operate,  with  freedom  to  business  and 
with  protection  to  the  people,  is  the  one  which  I  have  just 
outlined. 

Even  though  the  question  of  restraint  of  trade  or  monop- 
oly were  not  involved  in  any  way,  some  such  plan  should 
be  adopted,  for  the  following  all-sufficient  reason :  When  a 
group  of  men  seek  to  do  a  large  business  they  require  more 
than  their  own  capital ;  they  require  more  capital  than  they 
can  obtain  locally  from  people  whom  they  know  and  who 
know  them.  They  therefore  seek  capital  from  investors 
throughout  our  country  and  throughout  the  world,  people 
whom  they  do  not  know  and  never  see,  people  who  have  to 
take  everything  on  faith.  This  is  also  largely  true  of  the 
labor  they  employ  and  the  customers  they  serve.  This  be- 
ing so,  such  men  become  in  a  very  real  sense  public  servants 
and  business  trustees.  They  occupy  much  the  same  position 
towards  investors  that  bankers  do.  Investors  in  large  In- 
dustrial enterprises  deposit  their  money  with  the  man- 
agers of  such  enterprises  for  safe-keeping  and  interest 
returns,  just  as  they  do  with  banks.  Banks  are  required  to 
make  complete  public  exhibits  of  their  condition  and  they 
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are  controlled  by  the  Federal  Government.  This  is  done 
for  the  protection  of  the  people  for  whose  money  they  are 
custodians.  Our  large  industrial  units  should  be  chartered 
and  then  regulated  by  the  Federal  Government  in  the  same 
manner  and  for  precisely  the  same  reason. 

As  some  of  you  may  know,  I  have  been  advocating  this 
plan  for  many  years.  I  first  publicly  spoke  for  it  and  urged 
it  in  an  address  at  Columbia  College  seven  years  ago  last 
February.  Every  development  from  that  day  to  this  has, 
in  my  judgment,  shown  the  futility  of  any  other  course. 

Federal,  Not  State,  Control  Required. 

To-day  a  company  wishing  to  do  a  great  interstate  busi- 
ness gets  its  charter  from  some  one  of  our  States.  If  it 
does  not  like  the  Seven  Sisters  of  New  Jersey  it  goes  to 
Delaware ;  if  it  does  not  like  the  laws  of  Delaware  it  goes 
somewhere  else.  Wherever  it  goes,  after  it  gets  its  char- 
ter, the  State  pays  little  or  no  attention  to  how  it  does  its 
business.  No  State  is  powerful  enough  or  has  jurisdiction 
broad  enough  to  follow  the  ramifications  of  one  of  these 
great  companies.  Neither  is  its  jurisdiction  wide  enough  to 
be  helpful  to  one  of  those  great  companies  when  the  com- 
pany wishes  to  go  abroad  and  get  concessions  for  business. 
A  Federal  Incorporation  Law  would  be  beneficial  to  our 
industrial  companies  not  only  through  making  it  unneces- 
sary for  them  to  comply  with  forty-eight  conflicting  State 
laws,  but  in  helping  them  in  the  development  of  foreign 
trade ;  and  it  would  be  helpful  to  our  people  because  the 
Federal  Government  would  possess  authority  broad  enough 
to  properly  regulate  and  control  the  operations  of  such 
companies  and  require,  publicity  so  full  and  complete  as  in 
itself  to  be  a  guarantee  against  improper  business  practices. 

There  is  one  great  good  that  has  come  out  of  the  Sher- 
man Law  and  that  is  the  agitation  it  has  caused, — the  agita- 
tion on  the  question  of  what  is  moral  or  immoral  in  business. 
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This  agitation  has  continued  until  a  higher  standard  of  busi- 
ness morals  has  unquestionably  arisen  in  this  country  dur- 
ing the  last  ten  years.  Men  of  large  business  affairs  have 
recognized  their  responsibility  to  the  public,  to  their  stock- 
holders, to  labor,  to  consumer.  A  few  of  these  large  con- 
cerns have  even  gone  so  far  as  to  take  the  public  fully  into 
their  confidence,  publishing  complete  annual  reports  and 
transacting  their  business  in  the  open  and  on  the  square. 
All  this  is  very  good  as  far  as  it  goes,  but  we  must  not  for- 
get that  it  has  been  done  voluntarily  by  a  comparatively  few 
men  who  have  been  far-sighted  enough  to  believe  that  it 
was  not  only  right  but  good  business  policy.  This,  how- 
ever, is  not  as  it  should  be.  It  should  be  done  under  Federal 
law  and  requirement.  The  people  should  not  be  asked  to 
accept  it  as  a  favor  from  a  few  managers  or  a  few  corpora- 
tions; they  should  know  that  they  receive  it  from  all  man- 
agers and  all  corporations  as  their  right, — a  right  provided 
for  them  and  guaranteed  to  them  by  their  Federal  Govern- 
ment. Capitalizing  companies  without  stock  watering, 
publishing  statements  that  mean  full  publicity  and  honor- 
able conduct  towards  competitors  and  consumers  should 
be  required  by  law  and  regulation.  The  people  know  that 
they  are  entitled  to  all  these  things,  and  they  believe  that 
legal  and  administrative  machinery  should  exist  that  would 
positively  guarantee  them.  It  should  not  be  left  to  the  mere 
whim  or  opinion  of  a  certain  set  of  directors  or  officers  who 
happen  to  be  temporarily  in  charge  of  the  affairs  of  a  large 
interstate  corporation. 

Business  Consolidations  Natural,  Not  Criminal. 

The  latest  argument  among  our  legal  governmental 
friends  is  that  the  Sherman  Law  does  not  strike  at  pre- 
eminence if  such  pre-eminence  is  attained  through  natural 
growth ;  but  that  it  does  strike  at  pre-eminence  obtained 
suddenly  through  consolidations. 
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These  legal  friends  unfortunately  are  not  business  men. 
They  have  not  been  through  the  gruelling  experience  of 
the  changing  necessities  of  the  business  world,  changes  that 
affect  business  methods  throughout  the  world  and  which 
must  be  met  promptly  if  business  is  to  succeed  and  people 
are  to  prosper.  They  depend  almost  wholly  on  their  text- 
books, on  precedents.  Their  look  is  naturally  backward, 
while  the  business  man's  look  must  necessarily  be  for- 
ward. 

Consolidations  came  about  through  natural  causes.  The 
so-called  trusts  have  not  made  the  times ;  the  times  have 
made  the  trusts.  A  revolution  in  business  methods  was 
wrought  when  the  telephone,  the  telegraph,  the  wireless, 
and  steam  with  all  its  appliances  came  into  the  hands  of  the 
business  man.  Things  could  then  be  done  in  a  few  moments 
that  could  not  be  done  in  a  month  in  the  past.  New  oppor- 
tunities for  great  undertakings  suddenly  presented  them- 
selves. Business  men  had  to  take  advantage  of  these  op- 
portunities at  once  if  prosperity  was  to  follow.  Advantage 
had  to  be  taken  of  them  if  success  in  international  trade  was 
to  be  ours.  There  was  no  time  to  be  lost ;  precedents  of  all 
kinds  had  to  be  abandoned;  there  was  not  time  to  wait  for 
a  concern  to  grow  naturally  and  slowly  as  it  had  in  the  past. 
Opportunities  must  be  seized  when  they  present  themselves. 
It  was  the  need  of  the  hour,  the  need  forced  on  American 
business  men  through  new  opportunities,-  that  brought  about 
the  method  of  creating  large  companies  by  consolidation 
rather  than  by  natural  growth.  This  all-important  fact 
seems  to  have  been  wholly  overlooked  by  our  legal  friends. 
Again  I  say,  the  trusts  have  not  made  the  times ;  the  times 
have  made  the  trusts. 

The  Consolidation  Known  as  the  United  States. 

The  present  Attorney  General,  Mr.  Gregory,  in  his  argu- 
ment before  the  Supreme  Court  two  or  three  weeks  ago 
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argued  that  the  International  Harvester  Company  should 
be  ordered  dissolved  by  the  Supreme  Court  solely  because 
it  was  an  organization  formed  out  of  several  smaller  organ- 
izations in  a  similar  line  of  business,  and  that  this  is  what 
the  Sherman  Law  requires.  How  fortunate  that  the  Sher- 
man Law  was  not  in  existence  when  this  country  of  ours 
was  organized !  How  fortunate  that  Mr.  Gregory  was  not 
the  legal  adviser  of  our  people  at  that  time,  for  had  such 
been  the  case  our  thirteen  original  States  could  never  have 
consolidated  into  the  United  States  of  America.  Our  coun- 
try itself  was  formed  through  consolidation  and  has  been 
fostered  through  absorption.  If  Mr.  Gregory's  contention 
and  his  interpretation  of  the  Sherman  Law  are  correct,  our 
forefathers  were  all  wrong.  They  should  have  allowed  the 
State  of  Massachusetts  to  just  grow  naturally  until  it  had 
acquired  pre-eminence  in  the  governmental  affairs  of  this 
country ;  and  if  this  were  impossible  or  too  slow  a  process 
then  we  should  have  had  forty-eight  separate  governments 
in  this  country,  all  competing  with  one  another. 

Churches  grow  larger  through  consolidation ;  schools 
and  universities  grow  larger  through  consolidation ;  all  sorts 
of  small  stores  have  been  consolidated  into  big  department 
stores ;  telegraph,  telephone  and  railroad  companies  have 
not  grown  naturally — they  have  grown  through  absorption 
and  consolidation.  In  short,  the  enormous  opportunities 
brought  by  the  age  of  steam  and  electricity  demanded  large 
business  units  quicker  than  they  could  be  produced  through 
natural  growth,  and  the  only  way  to  produce  them  was 
through  consolidation.  Banks  of  all  kinds  have  grown 
larger  through  consolidation.  The  new  currency  bill  per- 
mits National  banks  to  do  business  outside  the  L^nited 
States  and  our  bankers  are  now  making  plans  to  take  ad- 
vantage of  this  permission.  Branches  are  being  opened  up 
in  South  America ;  but  are  they  being  opened  up  by  the  First 
National  Bank  of  Podunk,  with  a  capital  of  $100,000?    Cer- 
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tainly  not ;  they  are  being  opened  up  by  the  biggest  banks  in 
the  United  States,  banks  that  have  grown  big  through  con- 
solidation and  reconsolidation. 

The  Government  Itself  Favors  Adequate  Size. 

And  mark  this  well :  The  present  Administration,  in  its 
bill  creating  the  Federal  Reserve  Board,  specifically  pro- 
vides that  a  banking  concern  must  have  a  capital  and  sur- 
plus of  at  least  $1,000,000  before  it  may  even  file  an  applica- 
tion with  the  Federal  Reserve  Board  to  do  business  outside 
the  United  States.  And  mark  this  well  too :  The  bill  con- 
tains the  following  clause :  "The  Federal  Reserve  Board 
shall  have  power  to  approve  or  to  reject  such  application  if, 
in  its  judgment,  the  amount  of  capital  proposed  to  be  set 
aside  for  the  conduct  of  foreign  business  is  inadequate,  or  if 
for  other  reasons  the  granting  of  such  application  is  deemed 
inexpedient."  Another  part  of  the  bill  provides  that  for- 
eign business  may  be  done  "under  such  conditions  and  under 
such  regulations  as  may  be  prescribed  by  said  Board." 

We,  therefore,  now  have  a  condition  in  this  country 
where  large  banks,  with  the  approval  of  the  Federal  Reserve 
Board,  may  go  abroad  and  establish  branches,  but  they  must 
do  it  under  the  Federal  Board  which  has  the  power  to 
regulate  and  control  them ;  and  it  is  specifically  provided 
not  only  that  they  must  have  a  large  capital  but  that  the 
amount  of  capital  set  aside  for  the  conduct  of  the  foreign 
business  must  be  adequate  for  such  business.  Special  em- 
phasis is  placed  on  the  fact  that,  above  all  things,  the  capital 
must  not  be  inadequate,  for  if,  in  the  opinion  of  the  Board, 
it  is  inadequate  a  foreign  branch  cannot  be  established, — thus 
clearly  showing  that  the  lawmakers  were  keenly  alive  to 
the  necessity  for  a  large  capital  in  order  to  successfully 
conduct  a  foreign  banking  business. 

How  short-sighted  and  inconsistent  for  our  politicians  to 
take  the  position  that  this  method  of  handling  our  banking 
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business  is  correct  and  then  refuse  to  apply  the  same  method 
to  our  business  operations !  They  have  given  a  Federal 
Reserve  Board  power  to  organize  and  regulate  foreign 
branch  banks,  but  will  not,  in  the  matter  of  business,  adopt 
an  equally  constructive  program ;  and  yet  it  is  infinitely 
more  important  that  we  find  an  outlet  for  our  crops  and 
manufactured  products  and  find  it  on  a  large  scale  than 
that  we  find  an  outlet  for  our  money  on  a  large  scale. 

Consolidation  in  Business  and  Our  Foreign  Commerce. 

The  present  Administration,  of  which  Mr.  Gregory  is  a 
part,  gives  the  Federal  Reserve  Board  the  power  to  establish 
large  banks  abroad  and  the  sole  power  to  fix  the  minimum 
amount  of  capital  that  must  be  employed ;  and  these  banks 
are  not  required  to  grow  naturally ;  they  can  acquire  their 
size  by  consolidation.  When  some  American  business  men 
got  together  and  organized  a  company  to  go  abroad  and  com- 
pete for  the  farm  implement  business  of  the  world  there  was 
absolutely  no  law  or  Federal  Board  to  guide  them — 
no  Federal  body  to  which  these  men  could  go  for  counsel 
and  permission  as  to  the  size  of  the  company  to  be  formed; 
and  so  the  only  thing  these  business  men  could  do  was  to 
use  their  own  judgment,  go  ahead  and  do  the  best  they 
could.  They  went  ahead  and  organized  such  a  company, 
and  in  ten  years  developed  a  foreign  business  of  over  $50,- 
GOO,ooo  a  year. 

During  this  time  politicians  were  accusing  the  company 
of  all  sorts  of  heinous  crimes.  With  the  entire  co-opera- 
tion of  the  company  the  Bureau  of  Corporations  began  an 
investigation.  This  was  begun  during  the  Roosevelt  Admin- 
istration, but  before  it  was  finished  during  the  Taft  Admin- 
istration the  company  was  pounced  upon  by  the  Govern- 
ment and  a  suit  was  filed,  charging  the  company  with  all 
sorts  of  immoral  and  improper  conduct.  The  officers  re- 
peatedly asked  the  Government  to  point  out  wherein  the 
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company  was  objectionable.  They  repeatedly  visited  Wash- 
ington seeking  light,  and  there  was  no  light.  The  case 
dragged  itself  through  the  courts  and  all  these  charges  were 
wholly  disproved  and  thrown  out ;  and  now  comes  another 
Attorney  General,  of  a  different  political  party,  who,  while 
openly  admitting  that  the  company  has  done  nothing  wrong 
and  that  no  one  is  complaining,  prays  for  the  destruction 
of  the  company  solely  on  the  ground  that  under  the  Sher- 
man Law  it  was  illegally  organized. 

Constructive  Federal  Legislation  the  Remedy. 

I  ask  you  gentlemen,  with  all  the  earnestness  I  possess, 
is  it  not  high  time  that  the  sober  common  sense  of  not  only 
the  American  business  world  but  the  entire  American  people 
was  aroused  on  this  subject?  Is  it  any  wonder  that  business 
men  are  bewildered?  It  is  unthinkable,  unbelievable  that 
our  people  are  demanding  mere  legal  form  rather  than  actual 
moral  substance. 

The  present  condition  is  intolerable,  impossible.  Is  it 
not  time  that  we  stopped  deceiving  ourselves,  stopped  quib- 
bling about  legal  technicalities,  stopped  resorting  to  make- 
shifts? 

Why  delay  any  longer?  Why  not  admit  that  the  object 
of  the  framers  of  the  Sherman  Law  in  striking  at  private 
monopoly  and  restraint  of  trade  was  commendable ;  that 
we  want  this  principle  recognized  and  maintained  in  our 
business  life ;  but  that  we  want  a  great  deal  more  which  the 
law  as  it  stands  does  not  and  cannot  give  us.  It  must, 
therefore,  be  repealed,  rewritten,  or  buttressed,  not  by  such 
makeshifts  as  the  Clayton  "Muddle"  Bill  or  the  impotent 
Federal  Trade  Commission  Act,  but  by  a  clearly  defined 
piece  of  constructive  legislation  that  will  place  the  regula- 
tion and  control  of  great  interstate  and  international  indus- 
trial concerns,  and  their  right  to  exist,  in  the  hands  of  our 
Federal  Government. 
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THE  ACT  TO  REGULATE  COMMERCE. 

It  is  with  some  hesitancy  and  an  appreciation  of 
a  lack  of  legal  training  that  I  undertake  an  ad- 
dress upon  the  subject  of  the  ^^Act  to  Regulate 
Commerce"  and  the  recent  amendments  enacted  at 
the  second  session  of  the  Sixty-first  Congress,  a 
subject  so  much  discussed  purely  from  the  point  of 
the  law.  The  subject  is  both  interesting  and  deep, 
requiring  great  study  and  research  to  keep  pace 
with  the  evolutions  made  through  the  past  30  years 
or  more.  From  a  legal  standpoint  it  is  worthy  the 
mind  of  an  accomplished  lawyer  instead  of  ideas 
gathered  by  a  mere  layman,  based  upon  a  long  ex- 
perience with  railroad  transportation  and  a  sense 
of  equity  between  man  and  his  fellows,  and  be- 
tween great  public  service  corporations  and  the 
people  from  whom  they  derive  their  franchises. 

It  may  be  proper  to  state  at  this  time,  there  is  a 
great  ignorance  on  the  part  of  the  general  pub- 
lic and  the  shipping  community  of  the  pro- 
visions of  the  law  created  by  the  general  govern- 
ment for  the  protection  of  the  masses  from  cor- 
porate greed  or  corporate  discrimination,  from  an 
undue  tax  upon  the  people  in  discriminative  and 
unjust  transportation  charges.  It  were  well  that 
the  public  became  better  informed  of  their  rights 
and  privileges  under  the  existing  law ;  that  officials 


charged  with  tiie  conduct  of  the  business  of  our 
great  common  carriers,  likewise  inform  themselves 
and  by  tempering  their  affairs  and  customs  to  the 
intent  as  well  as  provisions  of  the  law,  create  that 
confidence  in  the  great  arteries  of  transportation 
that  course  up,  down  and  across  our  country  that 
will  bring  about  pride  and  trust  instead  of  the  ex- 
isting feeling  of  distrust. 

I  beseech  our  shipping  public  to  study  well  exist- 
ing laws.  They  will  not  work  automatically,  but 
by  compelling  their  enforcement  it  will  certainly 
bring  about  greater  equity  by  removing  unjust  dis- 
criminations, excessive  and  unreasonable  rates,  and 
unreasonable  rules  and  regulations.  I  caution 
them  against  the  proposal  of  any  additional  laws 
except  such  as  are  necessary  to  give  full  force  and 
effect  to  the  intent  of  those  we  have  or  to  make 
them  enforceable. 

I  began  my  business  career  in  1876  as  a  railroad 
man,  and,  until  the  last  four  years,  it  has  been  in 
the  railway  service.  Latterly  I  have  been  the  rep- 
resentative of  that  conservative  body,  the  Mer- 
chants' Exchange  of  St.  Louis,  in  the  conduct  of 
their  transportation  affairs  and  the  solution  of 
their  problems. 

My  entire  business  experience  has  been  in  a  ter- 
ritory where  man's  mind  acts.  Where  a  thinking 
public  more  readily  grasps  unjust  and  discrimina- 
tive practices  employed  in  business,  in  corporate  or 
in  governmental  affairs.  Where  we  are  thoroughly 
progressive,  although  sometimes  called  radicals,  ex- 
tremists, and  even  insurgents.  Where  by  our  driv- 
ing, dash  and  force,  we  carry  things  along  with  us, 
and  sometimes  the  pendulum,  for  the  moment,  is 
thought  to  be  swung  too  far. 

Before  dealing  with  the  present  I  will  briefly  re- 
view the  events  leading  up  to  the  enactment  of  the 
recent  amendments. 


Granger  Laws. 

I  have  noted  the  gradual  growth  of  Government 
regulation  over  railroads.  The  efforts  of  the  cor- 
porations to  stem  the  tide  and  to  defeat  each  meas- 
ure. The  steady  progress  made  with  resultant  ben- 
efit to  those  by  whom  most  opposed,  for  I  do  not  be- 
lieve there  is  a  railroad  manager  who  would  be  will- 
ing to  go  back  to  the  cut-throat  methods  and  exces- 
sive competition  which  prevailed  prior  to  1887  and 
even  up  to  1903.  The  discriminations  practiced  by 
great  railroad  corporations  had  reached  such  an 
acute  condition,  resulting  in  public  indignation 
against  carriers,  that  through  the  medium  of  the 
widespread  ^^ Granger  movement''  State  regulation 
of  common  carriers  was  then  established.  It  was 
in  the  seventies  that  the  States  in  the  Middle  West, 
Illinois,  Iowa,  Missouri,  Minnesota,  Kansas,  Ne- 
braska and  others  passed  the  ^* Granger  laws,"  fix- 
ing maximum  rates  and  prohibiting  discrimina- 
tions. The  will  of  the  people  was  contested,  result- 
ing in  appeals  to  the  Supreme  Court  which  (in 
1877)  upheld  the  regulations  enacted  by  the  differ- 
ent States,  thus  compelling  a  greater  respect  by  the 
corporation  for  public  opinion. 

While  State  regulation  of  common  carriers  was 
firmly  established  by  the  Supreme  Court  decisions 
in  the  ' '  Granger  cases, ' '  it  soon  became  obvious  that 
National  legislation  should  be  enacted  in  order  to 
regulate  the  great  bulk  of  our  commerce  which  is 
composed  of  ^  interstate  conmierce."  It  was  very 
soon  observed  that  in  the  absence  of  Federal  regu- 
lation but  little  toward  real  regulation  had  been  ac- 
complished. Murmurings  and  discontent  on  the 
part  of  the  public  of  practices  which  prevailed  in 
*  interstate  commerce,"  and  which  had  outlived 
their  usefulness,  compelled  attention  on  the  part  of 
Congress  looking  to  Federal  regulation. 
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While  various  efforts  were  made  from  1874  to 
1885  to  secure  the  enactment  of  Federal  laws  reg- 
ulating railroads,  nothing  was  accomplished. 

Interstate  Commerce  Act  of  1887. 

In  March,  1885,  under  authority  of  a  resolution 
adopted  by  the  Senate  of  the  United  States,  a  select 
committee  was  appointed  *^to  investigate  and  re- 
port upon  the  subject  of  the  regulation  of  the  trans- 
portation of  freight  and  passengers  between  the 
several  States  by  railroad  and  water  routes.'' 
After  a  very  extended  investigation  and  the  taking 
of  a  mass  of  testimony  the  committee  reported  that 
*^no  general  question  of  governmental  policy  occu- 
pies at  this  time  so  prominent  a  place  in  the 
thoughts  of  the  people  as  that  of  controlling  the 
steady  growth  and  extending  influence  of  corporate 
power,  and  of  regulating  its  relations  to  the  pub- 
lic," especial  reference  being  had  to  those  corpora- 
tions engaged  in  transportation. 

One  of  the  first  questions  which  arose  was  as  to 
the  power  of  Congress  to  regulate  commerce.  The 
Constitution  provides  that  *^  Congress  shall  have 
the  power  to  .  .  .  regulate  commerce  with  for- 
eign nations  and  among  the  several  States  and  with 
the  Indian  tribes.  To  make  all  laws  which  shall 
be  necessary  and  proper  for  carrying  into  execu- 
tion the  foregoing  powers. " 

It  had  been  held  by  competent  authority  that 
commerce,  in  the  meaning  of  the  Constitution,  in- 
cludes the  transportation  of  persons  and  property 
from  place  to  place  by  railroad.  Interstate  Com- 
merce is  all  commerce  that  concerns  more  States 
than  one.  The  power  to  regulate  such  commerce  is 
vested  exclusively  in  Congress.  The  States  being 
without  power  to  regulate  interstate  transporta- 
tion, the  people  must  look  to  Congress  alone  for 
whatever  regulation  may  be  necessary. 


While  it  was  claimed,  by  reason  of  private  cap- 
ital being  invested  in  railroad  corporations,  they 
should  not  be  restricted  in  the  exercise  of  right  of 
management  and  tolls  to  be  collected,  the  courts 
have  held  to  the  doctrine  ^'that  railroad  corpora- 
tions are  public  corporations  created  solely  for  the 
good  of  the  public  and  that  they  are  to  be  dealt 
with  accordingly."  It  was  held  that  freedom  of 
management  could  not  safely  be  left  with  railroad 
corporations  and  that  Federal  statutes  should  be 
enacted  in  aid  of  the  common  law  by  means  of 
which  justice  could  be  quickly  reached  and  secured. 

The  Senate  Committee,  in  summing  up  the  mass 
of  testimony  taken,  memorials  and  documentary 
evidence  secured  through  an  extensive  research,  re- 
ported, among  other  things,  that  the  following  mat- 
ters were  complained  of  and  elements  which  should 
be  considered : 

Reasonableness  of  local  and  through  rates,  local 
rates  being  unreasonably  high  as  compared  with 
through  rates. 

Extortion  and  unjust  discrimination  between  in- 
dividuals and  between  localities. 

Lack  of  publicity  of  rates  and  effecting  of 
changes  without  notice. 

That  through  the  medium  of  rebates,  secret  rates, 
etc.,  railroads  fostered  monopolies  to  the  enrich- 
ment of  favored  shippers  and  to  the  prevention  of 
free  competition. 

Advisability  of  establishing  maximum  and  min- 
imum rates. 

That  rates  were  established  without  regard  to 
actual  cost  of  service  performed  and  were  based 
upon  ^ '  what  the  traffic  would  bear. ' ' 

Elements  which  should  enter  as  a  factor  in  the 
fixing  of  rates. 

Right  of  shipper  to  route  freight. 

Rates  for  long  and  short  hauls. 


Issuance  of  free  transportation. 

Classification  of  freight. 

Pooling. 

Publicity  of  accounts. 

Supervision  of  financial  operations. 

In  what  manner  should  the  regulation  be  en- 
forced. 

It  will  be  noted  that  some  of  these  matters  have 
only  been  corrected  after  a  period  of  25  years  and 
some  are  still  before  the  public. 

The  result  of  the  investigation  and  the  commit- 
tee's report  to  Congress  was  the  passage  of  the  In- 
terstate Commerce  Act  made  effective  April  5, 
1887.    This  act  provided,  stated  briefly,  as  follows : 

Section  1.  That  all  charges  made  for  any  service 
rendered  or  to  be  rendered  in  the  transportation  of 
passengers  or  property  shall  be  just  and  reason- 
able. 

Section  2.  Unjust  discrimination  defined  and 
forbidden.  This  included  rebates  by  which  prefer- 
ences were  practiced. 

Section  3.  Undue  or  unreasonable  preference  or 
advantage  between  persons  or  localities  forbidden. 
Equal  facilities  for  the  interchange  of  traffic,  and 
prohibiting  discrimination  between  connecting  car- 
riers. 

Section  4.  Long-and-short-haul  clause,  prohibit- 
ing a  greater  charge  for  a  shorter  than  for  a  longer 
haul  over  the  same  line  in  the  same  direction  under 
substantially  similar  circumstances  and  conditions. 
Provision  was  also  made  for  application  to  the 
Commission  for  exemption  in  special  cases  from 
the  application  of  this  section. 

Section  5.  Pooling  of  freight  or  division  of  earn- 
ings forbidden. 

Section  6.  Publication  and  posting  of  tariffs, 
rules  and  regulations  required.  Ten  days'  notice 
to  be  given  to  the  public  of  changes  in  rates,  rules 


or  regulations.  Commission  given  power  to  pre- 
scribe form  in  which  schedules  should  be  printed 
and  kept  open  to  public  inspection. 

Section  7.  Continuous  carriage  of  freight  from 
place  of  shipment  to  place  of  destination. 

Section  8.  Liabilities  of  common  carriers  for 
damages  for  things  prohibited  by  the  act. 

Section  9.  Method  to  be  pursued  by  persons 
claiming  to  be  damaged  and  manner  of  proceeding 
for  the  recovery  of  damages.  Officials  of  defendant 
carriers  may  be  compelled  to  testify. 

Section  10.  Penalties  for  violation  of  the  act  by 
carriers.  Penalties  for  false  billing,  false  repre- 
sentation, etc.,  by  shippers  or  other  persons. 

Sections  11  and  12.  Interstate  Commerce  Com- 
mission created.  Powers  and  duties  of  the  Com- 
mission defined  and  the  Commission  given  author- 
ity to  inquire  into  the  management  of  business  of 
all  common  carriers. 

Section  13.  Pertains  to  complaints  before  the 
Commission.  How  and  by  whom  made.  Method 
of  investigation  and  procedure. 

With  the  passage  of  this  act  the  panacea  for  most 
of  our  ailments  was  thought  to  have  been  attained, 
but  through  the  ingenuity  of  officials  charged  with 
the  management  of  railroads  the  clear  intent  of  the 
law  was  frustrated  and  it  was  soon  found  to  be  in- 
adequate as  a  preventive  of  the  abuses  sought  to 
be  corrected  by  the  act.  Tariffs  were  disregarded , 
discriminations,  not  only  as  between  individuals 
but  as  between  communities,  were  continued;  re- 
bates were  paid  and  orders  of  the  Commission  were 
defied. 

It  was  believed,  under  the  act  of  1887,  that  the 
Commission  had  power  to  establish  a  new  rate 
where  the  former  rate  was  found  to  be  unreason- 
able, and  at  first  the  orders  of  the  Commission  were 
generally  observed.    A  case  arising,  in  which,  in 
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the  minds  of  the  carriers,  there  appeared  to  be  a 
great  deal  at  stake,  an  attack  was  made  upon  the 
power  of  the  Commission  to  fix  a  particular  rate, 
and  an  appeal  was  then  taken  to  the  Supreme  Court 
of  the  TJnited  States.  The  Supreme  Court  (in 
May,  1897)  decided  the  Commission  had  no  au- 
thority with  respect  to  rates  to  be  established  al- 
though the  existing  rates  were  condemned. 

Whereas  it  had  been  the  practice,  prior  to  1887. 
to  give  competing  centers  the  benefit  of  lower  rates 
than  applied  to  local  points,  with  the  passage  of 
the  act  of  1887,  throughout  Official  and  Western 
classification  territories  the  intent  of  the  fourth 
section — ^long-and-short-haul  clause — ^was  very  gen- 
erally observed.  The  application  of  the  fourth  sec- 
tion proved  distasteful  to  Trans-continental  lines 
and  the  Southern  lines.  Exception  was  taken  to 
the  enforcement  of  the  long-and-short-haul  clause, 
and  upon  an  appeal  to  the  Supreme  Court  a  decis- 
ion was  rendered,  by  reason  of  the  term  ^^  dissimilar 
circumstances  and  conditions"  as  provided  for  in 
the  act,  that  carriers  could  apply  a  lower  rate  for  a 
longer  than  for  a  shorter  haul  where  dissimilar  cir- 
cumstances and  conditions  prevailed.  Under  this 
decision  competition  between  carriers  at  terminal 
points  and  at  competitive  points  was  held  as  creat- 
ing those  ^^ dissimilar  circumstances  and  condi- 
tions" provided  for  in  the  act,  and  in  consequence 
railroads  could  not  be  charged  with  a  violation  of 
the  act  if  they  charged  a  less  rate  for  a  longer  than 
for  a  shorter  haul  without  first  securing  the  per- 
mission of  the  Commission.  The  result  of  this  de- 
cision was  the  building  up  of  competitive  and  term- 
inal markets  to  the  disadvantage  of  surrounding 
local  territories  and  a  continuance  of  the  former 
discriminations  notwithstanding  the  intent  and 
purpose  of  the  f ramers  of  the  fourth  section. 


Elkins  Act. 

The  rank  discriminations  created  through  the 
medium  of  rebates  and  the  widespread  practice  of 
carriers — not  without  solicitation — to  grant  re- 
bates, the  lack  of  power  lodged  with  the  Commis- 
sion, or,  in  the  terms  of  the  act  itself,  to  prevent 
and  punish  those  guilty  of  the  giving  and  receiv- 
ing of  rebates,  compelled  attention  at  the  hands  of 
Congress  and  in  February,  1903,  there  was  enacted 
as  an  amendment  and  supplement  to  the  act  of  1887 
what  is  known  as  the  ^^Elkins  Act,"  which  had  for 
its  purpose  the  prevention  of  departures  from 
published  tariffs,  the  punishment  by  fine  or  impris- 
onment, or  both,  of  all  parties,  either  carrier  or 
shipper,  failing  to  comply  with  the  act,  but  as 
usual  the  carriers  found  the  loophole  through  which 
they  could  make  their  escape.  As  late  as  1905  high 
executives  of  railroads  and  members  of  the  Inter- 
state Commerce  Commission  testified  that  rebates 
and  discrimination  had  not  ceased.  New  devices 
were  created  and  discriminations  continued.  While 
not  preventing  unjust  discriminations  through  the 
granting  of  concessions,  a  great  forward  step  was 
taken  which  was  further  perfected  by  the  act  of 
1906. 

While  this  legislation  was  being  enacted  the  pub- 
lic was  clamoring  for  and  the  Commission  was  ask- 
ing that  power  be  vested  with  the  Commission  to 
fix  a  new  maximum  rate  where  the  existing  rate 
was  condemned,  but  this  was  defeated. 

Repeated  appeals  from  the  public  followed  the 
decision  rendered  in  1897.  The  attention  of  Con- 
gress was  often  called  to  the  need  of  power  being 
vested  with  the  Commission  to  prescribe  what 
should  be  a  reasonable  maximum  rate,  or  reason- 
able regulation  in  the  place  of  one  found  upon  com- 
plaint to  be  unreasonable  or  unjust;  for  additional 


10 

power  in  the  correcting  of  discriminations  due  to 
rebates  and  for  power  in  the  enforcement  of  orders 
of  the  Commission,  but  neither  the  act  of  1903  nor 
subsequent  legislation,  prior  to  1906,  availed. 

Hepburn  Bill. 

Marked  progress,  in  the  way  of  railway  rate  reg- 
ulation, was  enacted  by  Congress  in  June,  1906,  in 
the  passage  of  the  Hepburn  Bill,  which  gave  to  the 
Interstate  Commerce  Commission  new  and  exclu- 
sive powers.  The  provisions  contained  in  the  Hep- 
burn Act,  of  striking  importance,  were  the  follow- 
ing: 

Section  1  was  amended  so  as  to  extend  the  pro- 
visions of  the  act  to  include  express  and  sleeping 
car  companies  and  to  pipe  lines.  The  term  *  trans- 
portation" was  extended  to  include  cars  and  other 
vehicles  and  all  service  in  connection  with  the  de- 
livery, elevation,  refrigeration,  storage,  etc.  Pro- 
hibited the  issuance  of  free  transportation.  Pro- 
hibited carriers  from  transporting  commodities  in 
which  they  are  interested,  timber  and  products 
thereof  being  excepted.  Gave  the  Commission 
power  to  establish  switch  connections. 

Take  notice  that  the  suppression  of  free  trans- 
portation, so  much  condemned  in  1885,  was  not 
written  into  the  statute  until  1906,  thus  eliminating 
that  most  obnoxious  method  of  influencing  legisla- 
tive bodies  and  favoring  large  shippers. 

Section  6  was  amended  so  as  to  provide  that 
changes  in  rates,  rules  and  regulations  should  only 
be  effective  upon  30  days'  notice.  Tariffs  to  spec- 
ify names  of  lines  parties  thereto  and  evidence  of 
participation.  The  30  days'  notice  was  made  nec- 
essary to  counteract  the  publication  of  midnight 
tariffs,  so-called,  of  which  a  favored  few  had  ad- 
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vanee  notice,  and  through  those  favors  were  ena- 
bled to  receive  beneficial  effects  by  anticipating  re- 
ductions. 

It  was  not  an  uncommon  practice  for  carriers  to 
deny  participation  in  certain  tariffs  and  refuse  to 
protect  rates  provided  for  therein  to  the  injury  of 
the  shipper.  This  requirement  was  made  so  that 
shipper  might  know  the  line  or  lines  parties  to  the 
publication  and  amenable  to  the  rates  provided  for 
therein. 

Section  10:  Rebates  and  discriminations  of  all 
kinds  were  again  prohibited  and  provision  made 
for  a  fine  of  not  exceeding  five  thousand  dollars  for 
every  person  or  corporation,  whether  common  car- 
rier or  shipper,  guilty  of  giving,  receiving  or  solic- 
iting rebates,  and  the  imprisonment  clause  em- 
braced in  the  original  act  was  re-enacted,  said  pen- 
alties also  applying  in  case  of  false  billing,  false 
classification,  false  weighing,  etc. 

If  the  Hepburn  Act  is  really  corrective  of  rebat- 
ing, as  is  believed  to  be  the  case,  it  will  be  noted  that 
it  has  taken  20  years  to  correct  one  of  the  most  ob- 
noxious forms  of  discriminations  as  pointed  out  in 
the  investigation  of  1885. 

Section  15  gave  to  the  Commission  power  to  de- 
termine and  prescribe  just  and  reasonable  rates  to 
be  observed  as  the  maximum  charge ;  also  gave  the 
Commission  power  to  determine  and  prescribe  just 
and  reasonable  regulations  or  practices.  Orders  of 
the  Commission  to  become  effective  in  not  less  than 
30  days  and  to  continue  in  force  not  to  exceed  two 
years  unless  superseded  or  set  aside  by  the  Com- 
mission or  court  of  competent  jurisdiction.  The 
Commission  was  given  authority  to  establish 
through  routes  and  joint  rates.  It  gave  the  Com- 
mission power  to  determine  just  and  reasonable 
charges  or  allowances  for  services  rendered  by  the 
owner  of  property  transported  or  for  any  instru- 
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mentality  furnished  by  such  owner  and  used  in 
such  transportation. 

While  the  act  of  1887  was  presumed  to  give  the 
Commission  power  to  establish  a  new  rate,  rule  or 
regulation  in  the  place  of  the  one  condemned,  and 
was  so  construed  imtil  1897,  it  was  not  imtil  1906, 
almost  20  years  later,  that  the  will  of  the  people 
prevailed. 

Section  16  gave  to  the  Commission  power  to 
award  damages. 

Section  20  gave  to  the  Commission  further  pow- 
ers in  regard  to  the  rendering  of  annual  reports, 
monthly  and  special  reports,  prescribing  the  forms 
thereof  and  pimishment  of  carrier  for  failui'e  to 
keep  accounts  as  prescribed  by  the  Connnission, 
false  entries,  etc. 

Provision  was  made  that  the  initial  conmion  car- 
rier shall  issue  a  receipt  or  bill  of  lading  for  prop- 
erty received  for  transportation  and  shall  be  liable 
to  the  lawful  holder  thereof  for  any  loss,  damage  or 
injury  to  such  property  caused  by  it  or  by  a  con- 
necting carrier. 

The  greatest  step  forward  in  the  enactment  of 
this  legislation  was  the  giving  to  the  Commission 
power  to  fix  a  future  rate,  rule  or  regulation.  The 
action  of  the  Commission,  when  decisions  rendered 
under  these  powers  proved  distasteful  to  carriers, 
were  enjoined  with  the  view  of  having  the  decision 
of  the  Conmiission  reviewed  by  the  Federal  court. 
That  the  power  of  the  Commission  was  exclusive  in 
the  matter  of  fixing  a  future  rate,  rule  or  regula- 
tion, was  affirmed  by  the  United  States  Supreme 
Court  in  1909  when  the  court  held  that  the  findings 
of  fact  as  ascertained  by  the  Conmiission  were  not 
subject  to  review;  that  appeals  from  the  Conmiis- 
sion's  decisions  could  only  be  entertained  in  the 
higher  court,  where  the  Commission  had  exceeded 
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its  jurisdiction  or  the  constitutional  question  of 
confiscation  was  involved. 

That  the  legislation  effected  by  the  amendments 
enacted  in  1906  failed  to  meet  all  requirements  and 
give  necessary  finish  to  the  legislation  upon  so  im- 
portant a  matter  as  the  commerce  of  our  country, 
was  apparent  by  the  agitation  in  the  Sixtieth  and 
Sixty-first  Congresses  and  messages  to  Congress  by 
ex-President  Roosevelt  and  President  Taft,  set- 
ting forth  the  necessity  for  additional  amendments 
to  the  commerce  act  protective  of  the  public 's  inter- 
ests. The  main  features  considered  at  the  recent 
Congress  in  connection  with  further  amendments 
to  *'An  Act  to  Regulate  Commerce ''  pertained  to 
the  establishment  of  a  '* commerce  court'';  and 

Quotation  of  rates. 

Right  of  shipper  to  route  freight. 

Power  of  Commission  to  suspend  proposed 
changes. 

Long-and-short-haul  clause. 

Supervision  over  stocks  and  bonds  issues. 

Phvsical  valuation. 

And  amendments  strengthening  existing  sec- 
tions. 

Mann-Elkixs  Bill. 

On  January  7,  1910,  the  President,  in  a  special 
message  to  Congi-ess,  submitted  recommendations 
as  to  proposed  amendments  to  the  Interstate  Com- 
merce Act  and  the  establishment  of  a  ^*  commerce 
court."  Bills  were  introduced  simultaneouslv  in 
both  the  House  and  Senate  with  the  end  in  view 
of  carrying  out  the  President's  recommendation. 
The  House  and  Senate  Committees  entered  upon 
extensive  hearings  and  investigations,  and  after  a 
verv  exhaustive  debate,  both  in  the  Senate  and 
House,  the  present  law,  known  as  the  Mann-Elkins 
Bill,  was  passed  and  was  signed  by  the  President 
on  June  18, 1910. 
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It  would  therefore  be  well  to  give  full  considera- 
tion to  those  amendments  conserving  shippers'  in- 
terests and  into  which  it  would  be  profitable  to  go 
somewhat  in  detail. 

Additional  Corporations  Subject  to  Act.    Rea- 
sonable Rules  and  Regulations  Respect- 
ing Classification^  Bills  of 
Lading^  Etc. 

Section  1  is  amended  as  follows:  (1)  By  mak- 
ing telegraph,  telephone  and  cable  companies  sub- 
ject to  the  provisions  of  the  act.  (2)  By  making 
additional  requirements  of  carriers  to  provide  rea- 
sonable facilities  for  operating  through  routes  and 
interchange  of  cars  used  therein. 

While  the  former  act  gave  the  Commission  pow- 
er to  establish  new  routes,  and  just  and  reasonable 
rates  applicable  thereto,  the  question  was  raised  as 
to  the  operation  of  such  through  routes  and  the 
interchange  of  cars  employed  therein,  carriers  fre- 
quently resorting  to  the  practice  of  placing  em- 
bargoes upon  equipment  going  beyond  their  own 
rails  although  they  were  parties  to  joint  through 
tariffs  and  through  arrangements.  This  amend- 
ment places  with  the  Commission  the  power  to  re- 
quire carriers  to  provide  reasonable  facilities  for 
operating  through  routes  and  to  interchange  cars 
used  therein. 

(3)  By  making  it  the  duty  of  common  carriers 
to  establish  just  and  reasonable  classification,  re- 
ceipts and  bills  of  lading,  marking  and  packing  of 
freight,  personal,  sample  and  excess  baggage,  and 
all  other  matters  relating  to  or  connected  with  the 
receiving,  handling,  transporting,  storing  and  de- 
livery of  property. 

Great  powers  are  given  to  the  Commission  under 
this  section  as  affecting  classification,  bills  of  lad- 
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ing,  transportation  of  sample  and  excess  baggage, 
and  other  matters  connected  with  the  receiving, 
handling,  transporting,  storing  and  delivering  of 
property,  and  is  the  outgrowth  of  a  demand  on  the 
part  of  the  public  for  uniformity  in  classification 
and  the  removal  of  discriminations  and  unjust  rates 
practiced  through  the  medium  of  the  classification. 
It  places  in  the  hands  of  the  Commission  power  to 
regulate  the  form  and  substance  of  bills  of  lading, 
and  it  contemplates  the  supervision  of  these  docu- 
ments by  the  Commission  with  full  authority  to 
eliminate  objectionable  terms  and  conditions, 
many  of  which  are  contrary  to  common  law  and 
the  statutes  and  which  have  been  incorporated  in 
bills  of  lading  for  the  purpose  of  limiting  the  lia- 
bility of  the  common  carrier.  It  also  places  under 
the  jurisdiction  of  the  Commission  rules  and  regu- 
lations for  the  carrying  of  personal,  sample  and 
excess  baggage. 

Long-and-Short-Haul  Provision. 

Section  4,  as  amended,  has  the  effect  of  striking 
out  from  the  section  the  words  *' under  substantial- 
ly similar  circumstances  and  conditions."  A  pro- 
vision is  also  inserted  pertaining  to  rates  estab- 
lished by  a  carrier  by  railroad  in  competition  with 
a  water  route.  A  further  provision  requires  that  a 
through  rate  shall  not  exceed  the  aggregate  of  the 
intermediate  rates. 

This  is  one  of  the  most  important  sections  in  the 
act.  The  amended  section  makes  specific  provision 
that  a  greater  charge  shall  not  be  made  for  a  short- 
er than  for  a  longer  distance  over  the  same  line  or 
route,  and  that  the  charge  for  a  through  haul  shall 
not  be  greater  than  the  aggregate  of  the  intermedi- 
ate rates  subject  to  the  provisions  of  the  act.  The 
term,  *' under  substantially  similar  circumstances 
and  conditions,"  which  gave,  under  the  Supreme 
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Court  decision,  great  powers  to  railroads  in  the 
matter  of  ignoring  the  long-and-short-haul  clause, 
has  been  eliminated.  Provision  has  been  made — 
and  very  properly  so — for  the  Interstate  Com- 
merce Commission,  after  investigation  in  special 
cases  as  the  investigation  may  develop,  to  author- 
ize a  waiver  of  the  long-and-short-haul  clause. 

In  this  same  section  there  is  a  provision  incor- 
porated in  protection  of  carriers  engaged  in  trans- 
portation by  water  routes  in  competition  with  rail- 
roads. While  carriers  by  railroad  are  permitted  to 
reduce  their  rates  for  the  purpose  of  meeting  water 
competition,  and  by  which  the  public  is  benefited, 
they  are  not  permitted  to  increase  their  rates  ex- 
cept for  reasons  other  than  the  elimination  of  such 
water  competition.  This  has  for  its  purpose  the 
prevention  of  the  establishment  of  unusually  low 
and  unremunerative  rates  by  rail  carriers  for  the 
purpose  of  eliminating  water  competition  by  mak- 
ing the  business  unremunerative  to  water  carriers 
and  when  the  competition  has  been  destroyed,  the 
restored  higher  rates  to  be  enjoyed  exclusively  by 
the  rail  carriers. 

It  was  not  uncommon  to  find  published  through 
rates  which  were  in  excess  of  the  combination  of 
legally  established  local  rates,  and  through  the 
medium  of  this  combination  the  well-informed 
shipper,  by  sending  shipment  to  a  junction  point 
and  then  reshipping,  would  have  an  advantage 
over  the  smaller  shipper,  thereby  creating  a  prefer- 
ence or  discrimination  as  between  individuals. 
The  amendment  makes  the  higher  through  rate  un- 
lawful and  requires  carriers  to  so  adjust  their  tar- 
iffs as  to  make  the  through  rate  not  in  excess  of 
combination  or  be  subject  to  the  penalties  for  vio- 
lation thereof. 
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Quotation  of  Rates. 

Section  6,  as  amended,  in  addition  to  giving  the 
Interstate  Commerce  Commission  additional  pow- 
er over  tariffs  and  providing  a  penalty  for  the  re- 
fusal to  obey  orders  of  the  Commission,  makes  it 
the  duty  of  the  carrier,  upon  written  request,  to 
furnish  a  shipper  with  a  written  statement  of  the 
rate  applicable  to  a  described  shipment. 

There  was  widespread  complaint  on  the  part  of 
shippers  in  the  matter  of  erroneous  quotations  by 
carriers'  agents,  and  as  under  the  law  the  applica- 
ble rate  is  the  legal  tariff  rate  on  file  with  the  Com- 
mission, and  neither  carrier  or  shipper  are  at  lib- 
erty to  deviate  therefrom,  shipper  being  presumed, 
in  the  eye  of  the  law,  to  have  equal  knowledge  with 
the  carrier  as  to  the  legally  applicable  rate,  an  ur- 
gent demand  was  made  upon  Congress  to  provide 
by  law  for  the  punishment  of  any  carrier  for  fail- 
ure of  its  agent  to  state  the  legally  applicable  rate 
upon  a  proposed  shipment  upon  a  written  demand, 
if  the  shipper  suffered  damage  in  consequence  of 
refusal  to  furnish  the  rate  or  a  misstatement  of  the 
rate.  This  provision  was  sought  with  the  view  of 
compelling  carriers  to  exercise  more  care  in  the 
furnishing  of  proper  rates,  and  likewise  to  work 
necessary  reforms  in  the  publication  of  tariffs  in 
order  that  the  legally  applicable  rate  might  be 
easily  ascertained. 

This  amendment  places  the  burden  of  stating  the 
legally  applicable  rate  upon  carrier's  agent.  Sec- 
tion 8  of  the  act  provides  that  '^any  common  car- 
rier who  shall  omit  to  do  any  act,  matter  or  thing 
required  in  this  act  to  be  done,  such  common  car- 
rier shall  be  liable  to  the  person  or  persons  injured 
thereby  for  the  full  amount  of  damages  sustained 
in  consequence  of  such  violation  of  the  provisions 
of  this  act."  So  it  does  appear  to  me,  where  dam- 
ages have  been  sustained  through  erroneous  quo- 
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tations,   the   right   of  recovery  by   a   procedure 
through  the  courts  is  provided  for  under  Section  8. 


Ceiminal  Provisions  for  False  Statements,  Mis- 
statements, Underbilling,  Etc. 

Section  10,  as  amended,  places  additional  obliga- 
tions upon  both  shipper  and  carrier  and  penalties 
for  violation  thereof  for  false  billing,  false  state- 
ments or  other  misrepresentations  through  the  me- 
dium of  which  any  allowance,  refund  or  payment 
for  damage  or  otherwise  whereby  any  shipper  will 
be  enabled  to  secure  less  than  regular  rates  then  es- 
tablished and  in  force. 

Particular  attention  is  directed  to  the  amend- 
ment to  Section  10,  with  reference  to  false  state- 
ments, misstatements,  underbilling  or  other  mis- 
representation through  the  medium  of  which  less 
than  the  legal  rates  then  established  and  in  force 
are  obtained  and  punishments  flowing  from  such 
unlawful  acts.  The  necessity  for  this  provision  has 
been  compelled  in  large  part  by  unscrupulous  ship- 
pers practicing  deception  in  the  way  of  falsely 
classifying  their  freight  and  making  fraudulent 
statements  as  to  commodities  shipped  in  order  to 
secure  the  benefit  of  certain  privileges. 

Honesty  on  the  part  of  both  carrier  and  shipper 
is  essential  for  a  thorough  compliance  with  the  law. 


Interstate  Commerce  Commission  Right  of 

Initiative. 

Section  13,  as  amended,  gives  to  the  Commission 
the  right  of  initiative  and  power  to  enforce  their 
orders. 
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Inckeased  Powers  Conferred  Upon  Interstate 
Commerce  Commission. 

Section  15,  as  amended,  increases  the  powers  of 
the  Commission:  (a)  Suspension  of  rates,  classi- 
fication and  regulations,  (b)  Establishment  of 
through  routes  and  joint  rates,  (c)  Shipper's 
right  to  route  freight,  (d)  Disclosure  of  informa- 
tion relating  to  business  of  a  shipper. 

The  amendment  to  this  section,  as  to  suspension 
of  rates,  classification,  rule  or  regulation,  will 
prove  the  most  decided  step  forward  in  the  regula- 
tion of  common  carriers.  More  is  gained  by  the 
public  under  the  provisions  of  this  section  than 
any  other  section  embraced  in  the  act.  Not  only 
from  the  fact  that  the  Commission  has  power  to 
suspend,  either  upon  its  own  motion  or  upon  com- 
plaint, proposed  changes  in  rates,  classifications 
and  regulations,  but  provision  is  also  made  that 
where  rates  are  sought  to  be  increased  the  burden 
of  proof  to  show  that  the  increased  rate,  or  pro- 
posed rule  or  regulation  is  just  and  reasonable 
shall  devolve  upon  the  carrier,  thus  removing  the 
burden  of  proof,  as  to  unreasonableness  of  pro- 
posed advances  in  rates  from  shipper  to  carrier. 

This  provision  in  the  law  is  the  result  of  opera- 
tions under  the  Hepburn  Act.  Under  that  act  the 
Commission  was  given  power  to  prescribe  a  new 
rate  only  after  the  rate  objected  to  had  become  ef- 
fective and  then  only  upon  complaint  and  after  a 
full  hearing,  the  burden  of  proof  resting  upon  the 
shipper  to  show  that  the  established  rate  was  un- 
reasonable and  unjust.  It  is  true  that  shipper 
might  obtain  reparation,  but  this  was  usually  im- 
practicable and  could  only  be  secured  after  long 
delay,  could  not  be  depended  upon  and  in  conse- 
quence resulted  in  loss  in  his  business. 
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A  carrier  should  not  be  compelled,  and  is  not 
now  required,  to  lower  a  rate  without  a  hearing. 
In  inverse  ratio  a  shipper  should  not  be  compelled 
to  pay  increased  charges,  particularly  when  the 
scale  of  rates  has  been  long  in  force,  without  hav- 
ing an  opportunity  to  present  his  case,  and  where 
rates  long  established  are  proposed  to  be  advanced 
by  carriers,  then  the  burden  of  proof  should  rest 
upon  the  carriers  to  show  that  the  increase  is  both 
just  and  reasonable.  The  amendment  to  the  law 
just  enacted  is  undoubtedly  the  outgrowth  of  re- 
peated appeals  from  orders  of  the  Commission  con- 
demning advances  in  rates,  and  condemning  unjust 
and  excessive  rates.  The  public  found  that  its  in- 
terests could  only  be  protected,  in  the  case  of  an 
advance,  by  giving  the  Commission  power  to  in- 
vestigate, either  upon  its  own  motion  or  upon  com- 
plaint, the  reasonableness  and  justice  of  the  ad- 
vance pending  its  becoming  effective,  which  made 
necessary  the  giving  of  power  to  the  Commission 
to  suspend  proposed  advances. 

It  was  formerly  the  custom  and  privilege  of 
shippers  to  route  their  own  freight.  More  recently 
carriers  have  been  injecting  into  their  tariffs  as 
one  of  the  conditions  that  initial  carrier  would 
have  the  right  to  route  freight  beyond  its  own  line, 
thus  taking  from  the  shipper  his  right  and  priv- 
ilege to  use  one  of  any  number  of  routes  open  to 
him  by  which  he  may  receive  the  best  service,  and 
the  best  care  and  attention  to  his  business.  He 
may  also  make  necessary  arrangements  to  safe- 
guard his  property  while  en  route  to  final  destina- 
tion and  for  its  receipt  and  delivery  upon  arrival 
at  destination.  As  these  through  routes  and  joint 
rates  are  legal  channels  of  communication,  then  the 
shipper  should  not  be  deprived  of  his  right  to  use 
the  channel  he  selects.  The  insistence  on  the  part 
of  certain  carriers  to  control  routing  for  purpose 
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of  favoring  certain  connections  resulted  in  the 
amendment  to  the  law  giving  shipper  the  right  to 
designate  routing. 

Commission  May  Employ  Counsel. 

Section  16,  as  amended,  gives  the  Commission 
power  to  employ  counsel  for  proper  representation 
of  the  public's  interests  in  investigations  made  by 
it  or  cases  or  proceedings  pending  before  it  or  to 
appear  for  and  represent  the  Commission  in  any 
cases  pending  in  the  Commerce  Court. 

Commerce  Court. 

In  addition  to  these  amendments  to  the  Act  to 
Regulate  Commerce  there  was  also  enacted  as  a 
part  of  commerce  regulations  ^' An  Act  to  Create  a 
Commerce  Court,"  which  has  for  its  purpose  a  cen- 
tral court  to  which  orders  involving  interstate 
commerce  matters  may  be  taken. 

The  first  six  sections  of  the  bill  relate  to  the 
^^ Commerce  Court"  and  its  organization.  The 
court  is  to  be  composed  of  five  new  circuit  judges  to 
be  designated  in  the  first  instance  by  the  President. 
Jurisdiction  is  transferred  from  the  United  States 
circuit  courts  to  the  Commerce  Court  in  cases: 
First,  For  the  enforcement,  otherwise  than  by  pen- 
alty or  forfeiture,  of  orders  of  the  Interstate  Com- 
merce Commission.  Second,  To  enjoin,  set  aside, 
annul  or  suspend  orders  of  the  Commission.  Third, 
Proceedings  authorized  by  Section  3  of  the  Elkins 
Act  to  enjoin  departures  from  published  schedules 
and  other  unlawful  practices  by  carriers.  Fourth, 
Mandamus  proceedings  authorized  by  Sections  20 
and  23  of  the  Interstate  Commerce  Act.  These  sec- 
tions also  set  forth  how  the  jurisdiction  of  the 
Commerce  Court  is  to  be  invoked  and  makes  pro- 
vision as  to  appeals  to  the  Supreme  Court. 
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Section  4  provides  that  proceedings  relating  to 
orders  of  the  Interstate  Commerce  Commission 
shall  be  brought  by  or  against  the  United  States. 

Section  5  gives  the  Attorney  General  control  of 
the  Government's  interest  in  cases  in  the  Com- 
merce Court  and  upon  appeals  therefrom  to  the 
Supreme  Court.  The  Interstate  Commerce  Com- 
mission and  parties  in  interest  are  allowed  to  inter- 
vene and  be  heard  and  to  prosecute  or  continue  suit 
unaffected  by  the  action  of  the  Attorney  General  in 
reference  thereto. 

The  bill  as  originally  presented  contemplated 
that  the  Attorney  General  of  the  United  States 
should  have  entire  charge  of  all  cases  in  the  Com- 
merce Court,  and  in  the  Supreme  Court  on  appeal. 
This  brought  about  a  vigorous  protest  on  the  part 
of  shippers.  They  contended  that,  having  ob- 
tained a  favorable  decision  before  the  Commission 
and  being  familiar  with  all  of  the  details  in  connec- 
tion with  the  prosecution  of  the  case  before  the 
Commission,  that  the  Commission  and  any  party 
in  the  proceedings  before  the  Commission  should 
be  permitted  to  appear  in  protection  of  their  inter- 
ests as  they  might  arise.  The  law  was  therefore  so 
amended  that  the  Interstate  Commerce  Commis- 
sion and  any  party  in  interest  may  appear  as  par- 
ties, upon  their  own  motion,  and  has  a  right  to  be 
represented  by  counsel  subject  to  the  rules  pre- 
scribed by  the  court. 

Stocks  and  Bonds. 

An  additional  provision  authorized  the  Presi- 
dent to  appoint  a  commission  to  investigate  ques- 
tions pertaining  to  the  issuance  of  stocks  and  bonds 
by  railroad  corporations  and  the  power  of  Con- 
gress to  regulate  same  and  to  make  a  report  there- 
on, which  report  is  to  be  made  to  the  President. 
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We  may  therefore  expect  some  legislation  in  the 
near  future  pertaining  to  the  issuance  of  stocks 
and  bonds. 

Long-and-Short-Haul  Clause. 

The  Senate  Committee,  in  1885,  stated  that  ^^no 
question  connected  with  the  problem  of  railroad 
regulation  has  given  the  committee  more  perplex- 
ity than  that  relating  to  the  utility  and  expediency 
of  legislation  prohibiting  a  carrier  from  charging 
more  for  a  shorter  than  for  a  longer  haul."  The 
remedy  then  suggested  was  a  prohibition  against  a 
greater  charge  for  the  shorter  than  for  the  longer 
haul,  as  between  shipments  of  the  same  kind  over 
the  same  road  and  going  in  the  same  direction.  A 
mass  of  testimony  was  then  presented  showing  the 
discriminations  widespread  throughout  the  coun- 
try practiced  through  the  instrumentality  of  charg- 
ing less  for  the  longer  haul,  where  competitive  con- 
ditions prevail,  than  for  the  shorter  haul,  and  a  de- 
mand was  then  made  for  the  strict  enforcement  of 
the  long-and-short-haul  provision  in  protection  of 
shippers  at  interior  non-competitive  points,  and  to 
prevent  carriers  from  charging  such  shippers  un- 
reasonable rates  to  recoup  for  losses  sustained  by 
carrying  through  freight  at  less  than  cost.  In  the 
wisdom  of  the  committee  there  was  proposed  a  gen- 
eral prohibition  against  the  charging  of  greater 
compensation  for  the  shorter  than  for  the  longer 
haul,  but  where  the  carrier  could  justify  the  charg- 
ing of  a  lower  rate,  the  burden  of  proof  to  be  upon 
the  carrier,  then  the  Commission  might  upon  ap- 
plication authorize  a  waiver  thereof. 

The  decision  rendered  by  the  United  States  Su- 
preme Court  in  1897  practically  nullified  the  intent 
of  the  fourth  section  as  originally  enacted,  with  the 
result  that  in  the  absence  of  any  restraining  influ- 
ence which  could  be  successfully  enforced,  carriers 
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have  continued  to  appl}^  very  much  higher  rates — 
in  some  cases  over  100  per  cent — on  non-competi- 
tive traffic  for  the  shorter  haul  although  embraced 
within  the  longer. 

In  the  recent  Congress  there  was  no  one  section 
of  the  bill  which  was  prolific  of  so  extended  a  de- 
bate as  the  fourth  section  and  it  was  shown  by  the 
records  that  conditions  existing  at  this  time  were 
not  dissimilar  from  those  prevailing  in  1885,  thus 
compelling  the  amending  of  the  fourth  section. 

Carriers  can  go  very  far  toward  aiding  the  Com- 
mission in  carrying  out  the  full  intent  of  the  fourth 
section.  A  continued  disregard  of  the  principles 
sought,  of  making  intermediate  local  rates  or  short- 
haul  rates  with  fair  relation  to  through  rates,  al- 
though compelled  by  competition,  will  mean  the  en- 
actment of  a  law — as  Congress  has  the  right — com- 
pelling an  absolute  observance  of  the  long-and- 
short-haul  clause.  This  section  of  the  railroad  bill 
is  therefore  on  trial. 

Capitalization. 

Again  reverting  to  the  investigation  of  1885  we 
find  that  capitalization  was  dealt  with,  from  which 
I  quote : 

Another  serious  evil  incident  in  the  pre- 
vailing methods  of  railroad  management,  and 
one  which  is  especially  conspicuous  in  connec- 
tion with  the  construction  of  unnecessarv 
roads,  is  fictitious  capitalization,  popularly 
known  as  stock  watering.  This  pernicious 
practice  has  unquestionably  done  more  to  cre- 
ate and  keep  alive  a  popular  feeling  of  hostil- 
ity against  the  railroads  of  the  United  States 
than  any  other  one  cause.  It  has  imposed  a 
serious  and  continuous  illegitimate  burden  up- 
on commerce.  .  .  .  Excessive  capitalization 
operates  as  a  mortgage  upon  the  industry  of 


29 

the  country,  and  as  a  machinery  for  concen- 
trating wealth  in  few  hands  wherever  the 
power  exists  to  impose  rates  for  transporta- 
tion which  will  yield  dividends  on  watered 
stock. 

Although  railroad  rates  are  made  without  refer- 
ence to  capitalization  or  the  value  of  the  property ; 
capitalization  and  physical  valuation  was  part  of 
the  programme  embraced  in  the  additional  regula- 
tion. While  no  direct  action  was  taken  thereon  a 
provision  was  adopted  authorizing  the  appoint- 
ment by  the  President  of  a  commission  to  investi- 
gate and  make  a  report  on  the  issuance  of  stocks 
and  bonds  by  railroad  corporations.  From  the  fact 
that  such  a  commission  has  been  appointed  we  may 
expect  legislation  thereon  in  the  near  future,  par- 
ticularly as  in  nearly  all  contests  involving  a  gen- 
eral advance  in  rates,  carriers  are  making  the  con- 
tention that  they  are  entitled  to  reasonable  com- 
pensation based  upon  the  value  of  the  service  and 
the  value  of  the  property  devoted  to  the  service. 
As  stocks  and  bonds  enter  as  a  factor  in  the  value 
of  property  and  are  investments  upon  which  hold- 
ers thereof  expect  a  return,  very  careful  consider- 
ation must  be  given  to  legislation  along  these  lines. 

Railroad  rates  never  have  been,  and  never  can 
be  made,  based  upon  capitalization  or  physical 
valuation  of  property.  Rates  are  the  outgrowth  of 
competition  between  carriers  serving  the  same  or 
different  communities,  competition  of  commodities 
and  ^  ^  what  the  traffic  will  bear. ' '  The  right  to  exact 
reasonable  rates  does  not  necessarily  imply  that 
carriers  shall  derive  a  profit  on  each  separate 
transaction.  It  is,  however,  an  accepted  principle^ 
in  dealing  with  total  results,  that  the  carrier  is  en- 
titled to  a  fair  return  upon  the  value  of  property 
devoted  to  public  use  and  the  value  of  service  ren- 
dered. 
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Holding,  as  I  do,  that  rates  can  not  be  made 
based  upon  physical  valuation  or  capitalization, 
then  I  take  the  other  horn  of  the  dilemma  by  sug- 
gesting a  complete  regulation  over  the  future  issu- 
ance of  stocks  and  bonds  as  the  means  toward 
bringing  about  economical  and  proper  methods  in 
the  management  of  our  railroad  properties. 

The  history  of  the  carriers  has  shown  conclusive- 
ly that  water,  water,  much  water,  has  been  injected 
into  many  of  our  corporate  bodies.  If,  however,  we 
regulate  the  future  issuance  of  stocks,  bonds  and 
notes,  in  time  the  water  would  evaporate  from  out- 
standing stocks  and  bonds. 

Our  great  railway  enterprises  can  not  successful- 
ly develop  wdthout  the  financial  aid  of  the  general 
public  looking  to  safe  investments.  The  public  is 
entitled  to  protection  when  they  go  into  the  mar- 
ket to  purchase  stocks  and  bonds  of  our  great 
transportation  companies.  If  the  Commission  or  a 
competent  federal  body  were  clothed  with  neces- 
sary authority,  subject  to  wise  laws  and  regula- 
tions, to  guard  every  issue  submitted  to  them,  the 
purchase  of  railroad  stocks  and  bonds  in  the  mar- 
kets of  the  world  would  be  less  hazardous.  There 
would  be  official  sanction  as  to  the  proper  use  of 
the  funds  derived  therefrom,  and  we  would  have 
less  of  stocks  and  bonds  based  upon  inflated  values. 
Where  over-capitalized  organizations  are  seeking 
financial  aid  from  the  public,  it  might  be  a  very 
proper  inquiry  to  first  ascertain  the  extent  to 
which  the  property  was  over-capitalized  before  au- 
thorizing any  new  issues,  and  to  require  a  reorgan- 
ization and  a  reduction  of  capitalization  to  the 
value  of  the  property. 

I  believe  the  granting  of  supervision  over  the  is- 
suance of  stocks  and  bonds  would  not  only  mean 
confidence  on  the  part  of  the  public  in  the  legality 
and  soundness  of  these  issues  as  safe  for  invest- 
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ment  purposes,  but  would  be  of  material  advantage 
to  the  carriers  themselves  in  the  placing  thereof 
upon  the  market,  the  confidence  of  the  public  hav- 
ing been  procured. 

Initiative  in  Making  Rates. 

The  right  of  initiative  in  the  establishment  of 
rates,  rules  and  regulations  should  rest  with  the 
carriers.  I  am  opposed  to  the  theory  of  the  Com- 
mission prescribing  a  system  of  maximum  rates  to 
be  applied  upon  interstate  traffic.  It  is  impractica- 
ble if  not  impossible  for  the  Commission  to  act  as 
a  traffic  manager  of  the  various  railroads  through- 
out the  United  States  and  to  undertake  to  estab- 
lish the  schedule  of  rates  to  be  applied  over  these 
roads. 

Rates  as  established  by  carriers  must  be  reason- 
able and  just  and  non-discriminatory.  The  Com- 
mission is  the  proper  tribunal  to  judge  in  the  final 
analysis,  upon  complaint  or  upon  its  own  initiative, 
whether  a  particular  schedule  of  rates  or  a  general 
adjustment  of  rates  is  excessive  or  unreasonable. 
These  powers  are  conferred  under  the  new  law. 

Obsekvations. 

A  review  of  the  regulations  enacted  from  time  to 
time  should  convince  carriers  that  where  laws  are 
placed  upon  the  statutes  for  the  purpose  of  regu- 
lating common  carriers  it  has  been  the  result  of 
public  demand,  and  a  very  firm  demand.  The  re- 
cent amendments  were  the  outgrowth  of  the  same 
forces,  with  the  co-operation  of  the  inter-mountain 
States  that  started  the  agitation  which  resulted  in 
the  passage  of  the  Granger  laws,  and  these  forces 
must  be  reckoned  with.  Instead  of  taking  advant- 
age of  technical  errors  in  the  construction  of  our 
laws  by  the  procurement  of  Supreme  Court  decis- 
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ions  unfavorable  thereto,  common  carriers  could 
save  a  great  deal  of  trouble  and  vexation,  and  fore- 
stall the  passage  of  more  strict  regulations  by  as- 
sisting in  carrying  out  the  clear  intent  of  laws  as 
enacted.  A  close  study  of  the  subject  by  the  stu- 
dent of  Federal  control  over  railroads  must  con- 
vince that  the  clear  intent  of  laws  originally  en- 
acted will  ultimately  be  corrected  by  proper  legis- 
lation. 

Experience  has  shown  that  the  will  of  the  people 
will  prevail  and  with  each  step  their  will  has  re- 
sulted in  more  complete  governmental  regulation 
and  the  conferring  upon  the  Commission  of  in- 
creased powers  protective  of  the  shipping  public. 

We  should  appeal  to  our  railroad  friends  to  feel 
the  public  pulse ;  to  work  along  conservative  lines ; 
to  anticipate  legislation  and  by  anticipation  pre- 
vent too  stringent  regulation. 
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APPENDIX. 


Amendments  to  the  Act  to  Regulate  Commerce  as  Enacted  June 

18,  1910,  Effective  August  17,  1910,  Except  Section  15, 

Which  is  Effective  from  June  18,  1910. 

Commerce  Court. 

The  first  six  sections  of  the  bill  relate  to  the  "Commerce  Court" 
^nd  its  organization.  The  court  is  to  be  composed  of  five  new  circuit 
judges  to  be  designated  in  the  first  instance  by  the  President.  Juris- 
diction Is  transferred  from  the  United  States  circuit  courts  to  the 
Commerce  Court  in  cases:  First,  For  the  enforcement,  otherwise 
than  by  penalty  or  forfeiture,  of  orders  of  the  Interstate  Commerce 
Commission.  Second,  To  enjoin,  set  aside,  annul  or  suspend  orders 
of  the  Commission.  Third,  Proceedings  authorized  by  Section  3  of 
the  Elkins  Act  to  enjoin  departures  from  published  schedules  and 
other  unlawful  practice  by  carriers.  Fourth,  Mandamus  proceed- 
ings authorized  by  Sections  20  and  23  of  the  Interstate  Commerce 
Act.  These  sections  also  set  forth  how  the  jurisdiction  of  the  Com- 
merce Court  is  to  be  invoked  and  make  provision  as  to  appeals  to 
the  Supreme  Court. 

Section  4  provides  that  proceedings  relating  to  orders  of  the  In- 
terstate Commerce  Commission  shall  be  brought  by  or  against  the 
United  States. 

Section  5  gives  the  Attorney  General  control  of  the  Govern- 
ment's interest  in  cases  in  the  Commerce  Court  and  upon  appeals 
therefrom  to  the  Supreme  Court.  The  Interstate  Commerce  Com- 
mission and  parties  in  interest  are  allowed  to  intervene  and  be 
heard  and  to  prosecute  or  continue  suit  unaffected  by  the  action  of 
the  Attorney  General  in  reference  thereto. 

Amendments  to  the  Act  Entitled  "An  Act  to  Regulate 

Commerce." 

Note. — The  previously  existing  law  is  printed  in  Roman.  The 
provisions  of  the  new  law  are  printed  in  italics. 

Requiring  Carriers  to  Make  Reasonable  Rules  and 
Regulations,  Etc. 

Amendment  to  Section  1:  First,  Telegraph,  telephone  and  cable 
companies  made  subject  to  the  provisions  of  the  act.  Second,  Addi- 
tional requirements  of  carriers  as  to  rates,  rules  and  regulations  in 
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connection  with  through  routes.     Third,  Requirements  as  to  classi- 
fication, bills  of  lading,  baggage,  etc. 


and  to  establish  through  routes  and  reasonable  rates  ap- 
plicable thereto,  and  to  provide  reasonable  facilities  for  oper- 
ating such  through  routes  and  to  make  reasonable  rules  and 
regulations  with  respect  to  the  exchange,  interchange,  and  re- 
turn of  cars  used  therein,  and  for  the  operation  of  such  through 
routes,  and  providing  for  reasonable  compensation  to  those  en- 
titled thereto. 


And  it  is  hereby  made  the  duty  of  all  common  carriers  subject 
to  the  provisions  of  this  Act  to  establish,  observe,  and  enforce 
just  and  reasonable  classifications  of  property  for  transporta- 
tion, with  reference  to  which  rates,  tariffs,  regulations,  or  prac- 
tices are  or  may  be  made  or  prescribed,  and  just  and  reasonable 
regulations  and  practices  affecting  classifications,  rates,  or  tar- 
iffs, the  issuance,  form,  and  substance  of  tickets,  receipts,  and 
bills  of  lading,  the  manner  and  method  of  presenting,  marking, 
packing,  and  delivering  property  for  transportation,  the  facilities 
for  transportation,  the  carrying  of  personal,  sample,  and  excess 
baggage,  and  all  other  matters  relating  to  or  connected  with  the 
receiving,  handling,  transporting,  storing,  and  delivery  of  prop- 
erty subject  to  the  provisions  of  this  Act  which  may  be  neces- 
sary or  proper  to  secure  the  safe  and  prompt  receipt,  handling, 
transportation,  and  delivery  of  property  subject  to  the  provisions 
of  this  Act  upon  just  and  reasonable  terms,  and  every  such 
unjust  and  unreasonable  classification,  regulation,  and  practice 
with  reference  to  commerce  between  the  States  and  with  foreign 
countries  is  prohibited  and  declared  to  be  unlawful. 


Long-and-Shokt-Haul  Provision. 

Amendment  to  Section  4  has  the  effect  of  striking  out  from  the 
previous  law  the  words  "under  substantially  similar  circumstances 
and  conditions."  A  provision  is  also  inserted  pertaining  to  rates 
established  by  a  carrier  by  railroad  in  competition  with  a  water 
route.    The  amended  section  reads  as  follows: 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to 
the  provisions  of  this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passengers, 
or  of  like  kind  of  property,  for  a  shorter  than  for  a  longer 
distance  over  the  same  line  or  route  in  the  same  direction,  the 
shorter  being  included  with  the  longer  distance,  or  to  charge 
any  greater  compensation  as  a  through  route  than  the  aggre- 
gate of  the  intermediate  rates  subject  to  the  provisions  of  the 
Act,  but  this  shall  not  be  construed  as  authorizing  any  common 
carrier  within  the  terms  of  this  Act  to  charge  or  receive  as 
great  compensation  for  a  shorter  as  for  a  longer  distance:  Pro- 
vided, however,  That  upon  application  to  the  Interstate  Com- 
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merce  Commission  such  common  carrier  may  in  special  cases, 
after  investigation,  be  authorized  by  the  commission  to  charge 
less  for  longer  than  for  shorter  distances  for  the  transportation 
of  passengers  or  property;  and  the  commission  may  from  time 
to  time  prescribe  the  extent  to  which  such  designated  common 
carrier  may  be  relieved  from  the  operation  of  this  section:  Pro- 
vided, further,  That  no  rates  or  charges  latvfully  existing  at  the 
time  of  the  passage  of  this  amendatory  Act  shall  be  required  to 
he  changed  hy  reason  of  the  provisions  of  this  section  prior  to 
the  expiration  of  six  months  after  the  passage  of  this  Act,  nor 
in  any  case  where  application  shall  have  been  filed  before  the 
commission,  in  accordance  with  the  provisions  of  this  section, 
until  a  determination  of  such  application  by  the  commission. 

Whenever  a  carrier  by  railroad  shall  in  competition  with  a 
water  route  or  routes  reduce  the  rates  on  the  carriage  of  any 
species  of  freight  to  or  from  competitive  points,  it  shall  not  be 
permitted  to  increase  such  rates  unless  after  hearing  by  the 
Interstate  Commerce  Commission  it  shall  be  found  that  such 
proposed  increase  rests  upon  changed  conditions  other  than  the 
elimination  of  water  competition. 

Quotation  of  Rates. 

Amendment  to  Section  6,  in  addition  to  giving  the  Interstate 
Commerce  Commission  additional  power  over  tariffs  and  providing 
a  penalty  for  the  refusal  to  obey  orders  of  the  Commission,  it  makes 
it  the  duty  of  the  carrier,  upon  written  request,  to  furnish  a  shipper 
with  a  written  statement  of  the  rate  applicable  to  a  shipment,  as 
follows : 


If  any  common  carrier  subject  to  this  Act,  after  written  re- 
quest made  upon  the  agent  of  such  carrier  hereinafter  in  this 
section  referred  to  by  any  person  or  company  for  a  written 
statement  of  the  rate  or  charge  applicable  to  a  described  ship- 
ment between  stated  places  under  the  schedules  or  tariffs  to 
which  such  carrier  is  a  party,  shall  refuse  or  omit  to  give  such 
written  statement  within  a  reasonable  time,  or  shall  misstate  in 
writing  the  applicable  rate,  and  if  the  person  or  company  mak- 
ing such  request  suffers  damage  in  consequence  of  such  refusal 
or  omission  or  in  consequence  of  the  misstatement  of  the  rate, 
either  through  making  the  shipment  over  a  line  or  route  for 
which  the  proper  rate  is  higher  than  the  rate  over  another 
available  line  or  route,  or  through  entering  into  any  sale  w 
other  contract  whereunder  such  person  or  company  obligates 
himself  or  itself  to  make  such  shipment  of  freight  at  his  or 
its  cost,  then  the  said  carrier  shall  be  liable  to  a  penalty  of  two 
hundred  and  fifty  dollars,  which  shall  accrue  to  the  United 
States  and  may  be  recovered  in  a  civil  action  brought  by  the 
United  States. 

It  shall  be  the  duty  of  every  carrier  by  railroad  to  keep  at 
all  times  conspicuously  posted  in  every  station  where  freight  is 
received  for  transportation  the  name  of  an  agent  resident  in  the 
city,  village,  or  town  where  such  station  is  located,  to  whom 
application  may  be  made  for  the  information  by  this  section 
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required  to  he  lumished  on  loritten  request;  and  in  case  any 
carrier  shall  fail  at  any  time  to  have  such  name  so  posted  in 
any  station,  it  shall  he  sufficient  to  address  such  request  in 
substantially   the   following    form:   ''The   Station   Agent   of   the 

—  Company  at Station,"  together  with  the 

name  of  the  proper  post-office,  inserting  the  name  of  the  carrier 
company  and  of  the  station  i7i  the  blanks,  and  to  serve  the 
same  by  depositing  the  request  so  addressed,  with  postage 
thereon  prepaid,  in  any  post-office. 

Criminal  Provisions  for  False  Statements,  Misrepresentations, 

Underbilung,  Etc. 

Amendment  to  Section  10: 


Any  person,  corporation,  or  company,  or  any  agent  or  officer 
thereof,  who  shall  deliver  property  for  transportation  to  any 
common  carrier  subject  to  the  provisions  of  this  Act,  or  for 
w^hom,  as  consignor  or  consignee,  any  such  carrier  shall  trans- 
port property,  who  shall  knowingly  and  willfully,  directly  or 
indirectly,  himself  or  by  employee,  agent,  officer,  or  otherwise, 
by  false  billing,  false  classification,  false  weighing,  false  repre- 
sentation of  the  contents  of  the  package  or  the  substance  of  the 
property,  false  report  of  weight,  false  statement,  or  by  any  other 
device  or  means,  whether  with  or  without  the  consent  or  con- 
nivance of  the  carrier,  its  agent,  or  officer,  obtain  or  attempt  to 
obtain  transportation  for  such  property  at  less  than  the  regular 
rates  then  established  and  in  force  on  the  line  of  transportation, 
or  who  shall  knowingly  and  willfully,  directly  or  indirectly, 
himself  or  by  employee,  agent,  officer,  or  otherwise,  by  false 
statement  or  representation  as  to  cost,  value,  nature.,  or  extent 
of  injury,  or  by  the  use  of  any  false  bill,  bill  of  lading,  receipt, 
voucher,  roll,  account,  claim,  certificate,  affidavit,  or  deposition, 
knowing  the  same  to  be  false,  fictitious,  or  fraudulent,  or  to 
contain  any  false,  fictitious,  or  fraudulent  statement,  or  entry, 
obtain  any  allowance,  refund,  or  payment  for  damage  or  other- 
wise in  connection  with  or  growing  out  of  the  transportation  of 
or  agreement  to  transport  such  property,  whether  with  or  with- 
out the  consent  or  connivance  of  the  carrier,  whereby  the  com- 
pensation of  such  carrier  for  such  transportation,  either  before 
or  after  payment,  shall  in  fact  be  made  less  than  the  regular 
rates  then  established  and  in  force  on  the  line  of  transportation, 
shall  be  deemed  guilty  of  fraud,  which  is  hereby  declared  to  be 
a  misdemeanor,  and  shall,  upon  conviction  thereof  in  any  court 
of  the  United  States  of  competent  jurisdiction  within  the  district 
in  which  such  offense  was  ivholly  or  in  part  committed,  be  sub- 
ject for  each  offense  to  a  fine  of  not  exceeding  five  thousand 
dollars  or  imprisonment  in  the  penitentiary  for  a  term  of  not 
exceeding  two  years,  or  both,  in  the  discretion  of  the  court: 
Provided,  That  the  penalty  of  imprisonment  shall  not  apply  to 
artificial  persons. 
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Interstate  Commerce  Commission  Right  of  Initiative. 

Amendment  to  Section  13  gives  to  the  Interstate  Commerce  Com- 
mission the  right  of  initiative. 


Said  commission  shall,  in  like  manner  ayid  with  the  same 
authority  and  powers,  investigate  any  complaint  forwarded  by 
the  railroad  commissioner  or  railroad  commission  of  any  State 
or  Territory  at  the  request  of  such  commissioner  or  commission, 
and  the  Interstate  Commerce  Commission  shall  have  full  au- 
thority and  power  at  any  time  to  institute  an  inquiry,  on  its  own 
motion,  in  any  case  and  as  to  uny  matter  or  thing  concerning 
which  a  complaint  is  authorized  to  he  made,  to  or  before  said 
commission  hy  any  provision  of  this  Act,  or  concerning  lohich 
any  question  may  arise  under  any  of  the  provisions  of  this  Act, 
or  relating  to  the  enforcement  of  any  of  the  provisions  of  this 
Act.  And  the  said  commission  shall  have  the  same  powers  and 
authority  to  proceed  with  any  inquiry  instituted  on  its  own 
motion  as  though  it  had  been  appealed  to  by  complaint  or  peti- 
tion under  any  of  the  provisions  of  this  Act,  including  the 
power  to  make  and  enforce  any  order  or  orders  in  the  case,  or 
relating  to  the  matter  or  thing  concerning  which  the  inquiry  is 
had,  excepting  orders  for  the  payment  of  money.  No  complaint 
shall  at  any  time  be  dismissed  because  of  the  absence  of  direct 
damage  to  the  complainant. 


Increased  Powers  Conferred  Upon  Interstate  Commerce 

Commission. 

Amendment  to  Section  15  increases  the  power  of  the  Commission: 
(a)  Suspension  of  rates,  classification  and  regulations,  (b)  Estab- 
lishment of  through  routes  and  joint  rates,  (c)  Shipper's  right  to 
route  freight,  (d)  Disclosure  of  information  relating  to  business 
of  shipper. 


Whenever  there  shall  be  filed  with  the  commission  any  sched- 
ule stating  a  new  individual  or  joint  rate,  fare,  or  charge,  or 
any  new  individual  or  joint  classification,  or  any  new  individual 
or  joint  regulation  or  practice  affecting  any  rate,  fare  or  charge, 
the  commission  shall  have,  and  it  is  hereby  given,  authority, 
either  upon  complaint  or  upon  its  own  initiative  without  com- 
plaint, at  once,  and  if  it  so  orders,  without  answer  or  other 
formal  pleading  by  the  interested  carrier  or  carriers,  but  upon 
reasonable  notice,  to  enter  upon  a  hearing  concerning  the  pro- 
priety of  such  rate,  fare,  charge,  classification,  regulation,  or 
practice;  and  pending  such  hearing  and  the  decision  thereon  the 
commission  upon  filing  with  such  schedule  and  delivering  to 
the  carrier  or  carriers  affected  thereby  a  statement  in  writing  of 
its  reasons  for  such  suspension  may  suspend  the  operation  of 
such  schedule  and  defer  the  use  of  such  rate,  fare,  charge,  classi- 
ftcation,  regulation,  or  practice,  but  not  for  a  longer  period  than 
one  hundred  and  twenty  days  beyond  the  time  when  such  rate, 
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fare,  charge,  classification,  regulation,  or  practice  would  other- 
wise go  into  effect;  and  after  full  hearing,  whether  completed 
before  or  after  the  rate,  fare,  charge,  classification,  regulation,  or 
practice  goes  into  effect,  the  commission  may  raalce  such  order 
in  reference  to  such  rate,  fare,  charge,  classification,  regula- 
tion, or  practice  as  ivoiild  he  proper  in  a  proceeding  initiated 
after  the  rate,  fare,  charge,  classification,  regulation,  or  practice 
had  become  effective:  Provided,  That  if  any  such  hearing  can- 
not be  concluded  within  the  period  of  suspension,  as  above 
stated,  the  Interstate  Commerce  Commission  may,  in  its  dis- 
cretion, extend  the  time  of  suspension  for  a  further  period  not 
exceeding  six  months.  At  any  hearing  involving  a  rate  in- 
creased after  January  first,  nineteen  hundred  and  ten,  or  of  a 
rate  sought  to  be  increased  after  the  passage  of  this  Act,  the 
burden  of  proof  to  show  that  the  increased  rate  or  proposed 
increased  rate  is  just  and  reasonable  shall  be  upon  the  common 
carrier,  and  the  commission  shall  give  to  the  hearing  and  de- 
cision of  such  questions  preference  over  all  other  questions 
pending  before  it  and  decide  the  same  as  speedily  as  possible. 

The  commission  may  also,  after  hearing,  on  a  complaint  or 
upon  its  own  initiative  without  complaint,  establish  through 
routes  and  joint  classifications,  and  may  establish  joint  rates 
as  the  maximum  to  be  charged  and  may  prescribe  the  division  of 
such  rates  as  hereinbefore  provided  and  the  terms  and  condi- 
tions under  which  such  through  routes  shall  be  operated,  when- 
ever the  carriers  themselves  shall  have  refused  or  neglected  to 
establish  voluntarily  such  through  routes  or  joint  classifications 
or  joint  rates;  and  this  provision  shall  apply  when  one  of  the 
connecting  carriers  is  a  water  line.  The  Commission  shall  not, 
however,  establish  any  through  route,  classification,  or  rate  be- 
tween street,  electric  passenger  railways  not  engaged  in  the 
general  business  of  transporting  freight  i7i  addition  to  their 
passenger  and  express  business  and  railroads  of  a  different  char- 
acter, nor  shall  the  commission  have  the  right  to  establish  any 
route,  classification,  rate,  fare,  or  charge  when  the  transporta- 
tion is  wholly  by  water,  and  any  transportation  by  water  affected 
by  this  Act  shall  be  subject  to  the  laws  and  regulations  applica- 
ble to  transportation  by  water. 

And  in  establishing  such  through  route,  the  commission  shall 
not  require  any  company,  without  its  consent,  to  embrace  in 
such  route  substantially  less  than  the  entire  length  of  its  rail- 
road and  of  any  intermediate  railroad  operated  in  conjunction 
and  under  a  common  management  or  control  therewith,  which 
lies  between  the  termini  of  such  proposed  through  route,  un- 
less to  do  so  would  make  such  through  route  unreasonably  long 
as  compared  with  another  practicable  through  route  which  could 
otherwise  be  established. 

In  all  cases  where  at  the  time  of  delivery  of  property  to  any 
railroad  corporation  being  a  common  carrier,  for  transportation 
subject  to  the  provisions  of  this  Act  to  any  point  of  destination, 
between  which  and  the  point  of  such  delivery  for  shipment  two 
or  more  through  routes  and  through  rates  shall  have  been  estab- 
lished as  in  this  Act  provided,  to  which  through  routes  and 
through  rates  such  carrier  is  a  party,  the  person,  firm,  or  coi-pora- 
tion  making  such  shipment,  subject  to  such  reasonable  exceptions 
and  regulations  as  the  Interstate  Commerce  Commission  ihall 
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from  time  to  time  prescribe,  shall  have  the  right  to  designate 
in  writing  by  which  of  such  through  routes  such  property  shall 
be  transported  to  destination,  and  it  shall  thereupon  be  the  duty 
of  the  initial  carrier  to  route  said  property  and  issue  a  through 
bill  of  lading  therefor  as  so  directed,  and  to  transport  said  prop- 
erty over  its  own  line  or  lines  and  deliver  the  same  to  a  con- 
necting line  or  lifies  according  to  such  through  route,  and  it 
shall  be  the  duty  of  each  of  send  connecting  carriers  to  receive 
said  property  and  transport  it  over  the  said  line  or  lines  and 
deliver  the  same  to  the  next  succeeding  carrier  or  consignee  ac- 
cording to  such  routing  instructions  in  said  bill  of  lading:  Pro- 
vided, however.  That  the  shipper  shall  in  all  instances  have  the 
right  to  determine,  where  competing  lines  of  railroad  constitute 
portions  of  a  through  line  or  route,  over  which  of  said  compet- 
ing lines  so  constituting  a  portion  of  said  through  line  or  route 
his  freight  shall  be  transported. 

It  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  Act,  or  any  officer,  agent,  or  employee  of 
such  common  carrier,  or  for  any  other  person  or  corporation 
lawfully  authorized  by  such  common  carrier  to  receive  informor 
tion  therefrom,  knowingly  to  disclose  to  or  permit  to  be  ac- 
quired by  any  person  or  corporation  other  than  the  shipper  or 
consignee,  without  the  consent  of  such  shipper  or  consignee,  any 
information  concerning  the  nature,  kind,  quantity,  destination, 
consignee,  or  routing  of  any  property  tendered  or  delivered  to 
such  common  carrier  for  interstate  transpoi'tation,  ivhich  in- 
formation may  be  used  to  the  detriment  or  prejudice  of  such 
shipper  or  consignee,  or  which  may  improperly  disclose  his  busi- 
ness transactions  to  a  competitor ;  and  it  shall  also  be  unlawful 
for  any  person  or  corporation  to  solicit  or  knowingly  receive  any 
such  information  which  may  be  so  used:  Provided,  That  nothing 
in  this  Act  shall  be  construed  to  prevent  the  giving  of  such 
information  in  response  to  any  legal  process  issued  under  the 
authority  of  any  state  or  federal  court,  or  to  any  officer  or 
agent  of  the  Government  of  the  United  States,  or  of  any  State 
or  Territory,  in  the  exercise  of  his  powers,  or  to  any  officer  or 
other  duly  authorized  person  seeking  such  information  for  the 
prosecution  of  persons  charged  with  or  suspected  of  crime; 
or  information  given  by  a  common  carrier  to  another  carrier  or 
its  duly  authorized  agent,  for  the  purpose  of  adjusting  mutual 
traffic  accounts  in  the  ordinary  course  of  business  of  such 
carriers. 

Any  person,  corporation,  or  association  violating  any  of  the 
provisions  of  the  next  preceding  paragraph  of  this  section  shall 
be  deemed  guilty  of  a  misdemeanor,  and  for  each  offense,  on 
conviction,  shall  pay  to  the  United  States  a  penalty  of  not  more 
than  one  thousand  dollars. 


Employment  of  Counsel.    Enforcing  of  Obders. 
Amendment  to  Section  16. 


The  Commission  may  employ  such  attorneys  as  it  finds  nec- 
essary for  proper  legal  aid  and  service  of  the  Commission  or 
its  members  in  the  conduct  of  their  work  or  far  the  proper  rep- 
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resentation  of  the  public  interests  in  investigations  made  hy  it 
or  in  cases  or  proceedings  pending  before  it,  whether  at  the 
Commission's  own  instance  or  upon  complaint  or  to  appear  for 
and  represent  the  Commission  in  any  case  pending  in  the  com- 
merce court;  and  the  expenses  of  such  employment  shall  be 
paid  out  of  the  appropriation  for  the  Commission. 

If  any  carrier  fails  or  neglects  to  obey  any  order  of  the  Com' 
mission  other  than  for  the  payment  of  money,  while  the  same  is 
in  effect,  the  Interstate  Commerce  Commission  or  any  party 
injured  thereby,  or  the  United  States,  by  its  Attorney -General, 
may  apply  to  the  commerce  court  for  the  enforcement  of  such 
order i.  If,  after  hearing,  the  court  determines  that  the  order 
was  regularly  made  and  duly  served,  and  that  the  carrier  is  in 
disobedience  of  the  same,  the  court  shall  enforce  obedience  to 
such  order  by  a  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  such  carrier,  its  officers, 
agents,  or  representatives,  from  further  disobedience  of  such 
order,  or  to  enjoin  upon  it  or  them  obedience  to  the  same. 


Issuance  of  Railroad  Stocks  and  Bonds. 

Additional  provision  authorizes  the  appointment  by  the  Presi- 
dent of  a  commission  to  investigate  and  make  report  on  the  issue 
of  stocks  and  bonds  by  ^ailroad  corporations. 
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LETTER  OF  SUBMITTAL. 


Interstate  Commerce  Commission, 

Washington^  D.  C,  June  P,  19H, 
'Jo  the  President  of  the  Senate  and  the  Speaker  of  the  House  of 
Representatives  of  the  United  States: 

Sirs  :  I  have  the  honor  to  submit  the  following  report  of  the  Inter- 
state Commerce  Commission  responsive  to  the  joint  resolution  of  the 
Senate  and  House  of  Representatives,  a  copy  of  which  precedes  the 
report.  The  Commission  has  heretofore  submitted  reports  under  this 
resolution  in  connection  with  its  investigations  in  various  fields 
throughout  the  country.  The  report  submitted  herewith  has  partic- 
ular reference  to  coal  and  coal  roads  in  the  State  of  Illinois  and 
incidentally  to  roads  extending  into  adjacent  Indiana  coal  fields. 
Respectfully  submitted. 

James  S.  Harlan, 

Chairman. 
in 
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JOINT  RESOLUTION  Instructing  tlie  Interstate  Commerce  Commission  to 
make  examinations  into  the  subject  of  railroad  discriminations  and  monopo- 
lies in  coal  and  oil,  and  report  on  the  same  from  time  to  time. 

Resolved  hy  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  Interstate  Commerce  Commission  be, 
and  is  hereby,  authorized  and  instructed  immediately  to  inquire,  investigate, 
and  report  to  Congress,  or  to  the  President  when  Congress  is  not  in  session, 
from  time  to  time  as  the  investigation  proceeds — 

First.  Whether  any  common  carriers  by  railroad,  subject  to  the  interstate- 
commerce  act,  or  either  of  them,  own  or  have  any  interest  in,  by  means  of  stock 
ownership  in  other  corporations  or  otherwise,  any  of  the  coal  or  oil  which  they, 
or  either  of  them,  directly  or  through  other  companies  which  they  control  or 
in  which  they  have  an  interest,  carry  over  their  or  any  of  their  lines  as  com- 
mon carriers,  or  in  any  manner  own,  control,  or  have  any  interest  in  coal 
lands  or  properties  or  oil  lands  or  properties. 

Second.  Whether  the  officers  of  any  of  the  carrier  companies  aforesaid,  or  any 
of  them,  or  any  person  or  persons  charged  with  the  duty  of  distributing  cars 
or  furnishing  facilities  to  shippers,  r.re  interested,  either  directly  or  indirectly, 
by  means  of  stock  ownership  or  otherwise,  in  corporations  or  companies  owning, 
operating,  leasing,  or  otherwise  interested  in  any  coal  mines,  coal  properties,  or 
coal  traffic,  oil,  oil  properties,  or  oil  traffic  over  the  railroads  with  which  they 
or  any  of  them  are  connected  or  by  which  they  or  any  of  them  are  employed. 

Third.  Whether  there  is  any  contract,  combination  in  the  form  of  trust,  or 
otherwise,  or  conspiracy  in  restraint  of  trade  or  commerce  among  the  several 
States,  in  which  any  common  carrier  engaged  in  the  transportation  of  coal  or 
oil  is  interested,  or  to  which  it  is  a  party ;  and  whether  any  such  common 
carrier  monopolizes  or  attempts  to  monopolize,  or  combines  or  conspires  with 
anj^  other  carrier,  company  or  companies,  person  or  persons  to  monopolize  any 
part  of  the  trade  or  commerce  in  coal  or  oil,  or  traffic  therein  among  the  several 
States  or  with  foreign  nations,  and  whether  or  not,  and  if  so,  to  what  extent, 
such  carriers,  or  any  of  tliem,  limit  or  control,  directly  or  indirectly,  the  output 
of  coal  mines  or  the  price  of  coal  and  oil  fields  or  the  price  of  oil. 

Fourth.  If  the  Interstate  Commerce  Commission  shall  find  that  the  facts  or 
any  of  them  set  forth  in  the  three  paragraphs  above  do  exist,  then  that  it  be 
further  required  to  report  as  to  the  effect  of  such  relationship,  ownership,  or 
interest  in  coal  or  coal  properties  and  coal  traffic,  or  oil,  oil  properties,  or  oil 
traffic  aforesaid,  or  such  contracts  or  combinations  in  form  of  trust  or  other- 
wise, or  conspiracy  or  such  monopoly  or  attempt  to  monopolize  or  combine  or 
conspire  as  aforesaid,  upon  such  person  or  persons  as  may  be  engaged  inde- 
pendently of  any  other  persons  in  mining  coal  or  producing  oil  and  shipping 
the  same,  or  other  products,  who  may  desire  to  so  engage,  or  upon  the  general 
public  as  consumers  of  such  coal  or  oil. 

Fifth.  That  said  Commission  be  also  required  to  investigate  and  report  the 
system  of  car  supply  and  distribution  in  effect  upon  the  several  railway  lines 
engaged  in  the  transportation  of  coal  or  oil  as  aforesaid,  and  whether  said 
systems  are  fair  and  equitable,  and  whether  the  same  are  carried  out  fairly 
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and  properly;  and  whether  said  carriers,  or  any  of  them,  discriminate  against 
shippers  or  parties  wishing  to  become  shippers  over  their  several  lines,  either 
in  the  matter  of  distribution  of  cars  oi  in  furnishing  facilities  or  instrumentali- 
ties connected  with  receiving,  forwarding,  or  carrying  coal  or  oil  as  aforesaid 

Sixth.  That  said  Commission  be  also  required  to  report  as  to  what  remedy 
it  can  suggest  to  cure  the  evils  above  set  forth,  if  they  exist. 

Seventh.  That  said  Commission  be  also  required  to  report  any  facts  or  con- 
clusions which  it  may  think  pertinent  to  the  general  inquiry  above  set  forth. 

Eighth.  That  said  Commission  be  required  to  make  this  investigation  at  its 
earliest  possible  convenience  and  to  furnish  the  information  above  required 
from  time  to  time  and  as  soon  as  it  can  be  done  consistent  with  the  performance 
of  its  public  duty. 

Public  Resolution  No.  8,  approved  March  7.  1906. 


JOINT  RESOLUTION  Amending  joint  resolution  instructing  the  Interstate 
Commerce  Commission  to  make  examinations  into  the  subject  of  railroad 
discrimiuations  and  monopolies,  and  report  on  the  same  from  time  to  time, 
approved  March  seventh,  nineteen  hundred  and  six. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assemhled,  That  joint  resolution  instructing  the  Interstate 
Commerce  Commission  to  make  examinations  into  the  subject  of  railroad  dis- 
criminations and  monopolies,  and  report  on  the  same  from  time  to  time, 
approved  March  seventh,  nineteea  hundred  and  six,  is  hereby  amended  by 
adding  the  following  thereto : 

Ninth.  To  enable  the  Commission  to  perform  the  duties  required  and  accom- 
plish the  purposes  declared  herein,  the  Commission  shall  have  and  exercise 
under  this  joint  resolution  the  same  power  and  authority  to  administer  oaths, 
to  subpoena  and  compel  the  attendance  and  testimony  of  witnesses  and  the 
production  of  documentary  evidence,  and  to  obtain  full  information,  which 
said  Commission  now  has  under  the  act  to  regulate  commerce,  approved  Feb- 
ruary fourth,  eighteen  hundred  and  eighty-seven,  and  acts  amendatory  thereof 
or  supplementary  thereto  now  in  force  or  may  have  under  any  like  statute 
taking  effect  hereafter.  All  the  requirements,  obligations,  liabilities,  and  im- 
munities imposed  or  conferred  by  said  act  to  regulate  commerce  and  by  "An 
act  in  relation  to  testimony  before  the  Interstate  Commerce  Commission  in 
cases  under  or  connected  with  an  act  entitled  'An  act  to  regulate  commerce,' 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  and  amendments 
thereto,"  approved  February  eleventh,  eighteen  hundred  and  ninety-three,  shall 
also  apply  to  all  persons  who  may  be  subpoenaed  to  testify  as  witnesses  or  to 
produce  documentary  evidence  in  pursuance  of  the  authority  herein  conferred. 

Public  Resolution  No.  11,  approved  March  21,  1906. 
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No.  869. 

IN  THE  MATTER  OF  THE  RELATION  OF  COMMON 
CARRIERS  SUBJECT  TO  THE  ACT  TO  REGULATE 
COMMERCE  TO  COAL  AND  OIL  AND  THE  TRANSPOR- 
TATION THEREOF. 


June  9,  IBlJf. 


The  relations  of  trunk  lines  and  their  officials  to  coal  operations  in  the  state  of 
Illinois  and  incidentally  in  the  state  of  Indiana,  described,  pursuant  to  the 
so-called  Tillman-Gillespie  resolution. 

Report  of  the  Commission  to  the  Senate  and  House  of  Repre- 
sentatives OF  THE  United  States. 

By  THE  Commission  : 

Much  of  the  information  contained  herein  was  gathered  consider- 
ably over  a  year  ago,  but  the  submission  of  the  report  has  been  de- 
layed owing  to  the  difficulty  experienced  by  the  Commission,  as 
explained  more  fully  in  the  appendix  to  the  report,  in  securing  the 
facts  pertaining  to  the  interests  of  the  New  York  Central  system 
and  its  officials  in  Illinois  coal  properties. 

Illinois  is  said  to  contain  the  largest  area  of  bituminous  coal 
within  any  single  state.  This  coal  area,  estimated  to  be  over  37,000 
square  miles  in  extent,  underlies  85  of  the  102  counties.  The  parts 
of  the  state  having  no  coal  deposits  are  the  northern  one-fifth,  a 
narrow  strip  bordering  the  Mississippi  River,  and  a  few  small  coun- 
ties in  the  southern  part. 

The  Illinois  coal  region  comprises  about  three-fourths  of  what  is 
known  as  the  Eastern  Interior  Field,  the  remainder  lying  in  adjacent 
parts  of  Indiana  and  Kentucky.  This  coal-bearing  area  is  shaped 
somewhat  like  a  basin  or  bowl  of  a  spoon,  its  greatest  lengih  lying 
southeasterly  across  the  state  from  between  Rock  Island  and  La 
Salle  to  beyond  the  Wabash  and  Ohio  rivers.  Coal  comes  toward  the 
surface  around  the  edges  of  the  basin  and  in  a  general  way  dips 
toward  the  center  from  all  sides.  The  large  producing  fields  are  to 
a  great  extent  along  the  outer  side  of  the  basin  where  coal  is  most 
easily  reached.  Since  in  the  lowest  areas  the  thick  coal  beds  lie 
i  1,200  feet  or  more  below  the  surface,  they  probably  will  not  be 
I  utilized  for  some  time  to  come.    While  the  original  amount  of  coal 

L 


2  INTERSTATE   COMMERCE   COMMISSION    REPORTS. 

underlying  the  state  of  Illinois  is  variously  estimated  to  have  been 
from  140  to  240  billion  tons,  and  calculations  show  that  less  than  1 
per  cent  has  been  exhausted,  the  remaining  coal  is  not  all  available 
for  mining  under  present  conditions;  in  fact,  coal  from  the  thinner 
and  deeper  seams  will  always  be  at  a  disadvantage  as  long  as  it  has 
to  compete  with  more  cheaply  mined  coal  from  this  and  other  fields. 
Illinois  is  the  second  largest  coal-producing  state.  The  following 
statistics  will  serve  to  show  the  extent  of  its  output  during  the  year 
ending  June  30,  1912 : 

Number  of  counties  producing  coal 52 

Number  of  counties  producing  for  shipment  over  500,000  tons  each_  21 

Number  of  mines  of  all  kinds  (local  and  shipping) 879 

Number  of  shipping  or  commercial  mines 380 

Output  of  all  mines,  tons 57,500,000 

Output  of  shipping  mines,  tons 56,000,000 

Total  tons  shipped 51,500,000 

Dis;posed  of  lac-iliy  by  shipping  mines   (including  locomotive  chute 

coal),  tons 4,500,000 

Output  of  shipping  mines  in  21  counties,  tons 53,  000,  000 

Aside  from  railroad  fuel  and  coal  sold  at  points  near  the  mines, 
most  of  the  Illinois  coal  is  marketed  in  St.  Louis,  Chicago,  and  points 
located  in  the  north,  northwest,  and  west. 

Up  to  about  15  years  ago,  the  coal  deposits  underlying  land  in  the 
Illinois  coal  basin  very  largely  belonged  to  the  owners  of  the  land. 
At  the  present  time  the  larger  part  of  the  most  available  coal  near 
the  margin  of  the  basin  is  owned  by  mining,  railroad,  and  industrial 
companies.  Several  of  the  large  railroads  have  acquired  from 
20,000  to  40,000  acres  each  of  this  coal  as  a  reserve  to  protect  future 
tralTic  and  fuel  requirements.  A  number  of  Illinois  railroads  hav^e 
direct  or  associated  financial  interest  in  mining  companies  which 
produce  locomotive  fuel  and  also  compete  with  independent  oper- 
ators in  the  production  and  selling  of  commercial  coal. 

The  demand  for  coal  fluctuates  between  summer  and  winter  to 
such  an  extent  that  the  output  of  Illinois  mines  can  not  be  uniform 
throughout  the  year.  Illinois  coal  can  not  be  mined  in  the  summer 
and  stored  for  use  in  the  winter  because  it  contains  such  a  percentage 
of  moisture  that  the  lumps  crumble  and  slack  when  exposed  to  the 
elements  for  a  month  or  more.  It  must  be  mined  substantially  as 
it  is  consumed,  and  consequently  the  production  is  much  less  in  the 
months  from  April  to  September  than  in  the  other  months  of  the 
year.  A  sufficient  capacity  must  be  maintained  to  meet  the  full  re- 
quirements of  the  vvinter  season ;  but  because  of  the  tendency  of  the 
coal  to  slack  when  exposed,  the  mines  can  not  be  operated  to  their 
full  capacity  during  the  summer  season.     When  the  annual  running 
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time  of  mines  falls  below  tliree-ciuarters  full  time,  as  it  has  for  sev- 
eral years  past,  the  annual  avera«:c  cost  per  ton  increases  excessively, 
owing  to  the  fact  that  administrative  expenses,  taxes,  interest,  and 
other  fixed  charges  are  as  great  when  the  mines  are  closed  down  as 
when  they  are  operating  to  full  capacity.  On  this  account  the  fear 
of  idle  time  causes  keen  competition  among  mine  operators  for  con- 
tracts with  railroads  and  with  industries  which  use  large  quantities 
of  coal  during  the  summer  as  well  as  the  winter  months.  The  result 
of  this  competition  is  that  operators  often  contract  to  furnish  coal 
at  prices  no  higher  than  the  cost  of  production,  and  sometimes,  it  is 
said,  at  less.  In  such  cases  they  depend  for  their  profit  on  the  in- 
creased commercial  demands  and  higher  prices  prevailing  during  the 
winter  season.  That  the  need  of  operators  to  secure  railroad  con- 
tracts, even  though  unremunerative,  to  tide  them  over  the  summer 
months  makes  an  incentive  for  a  carrier  unduly  to  favor  mining 
.companies  associated  with  it,  is  indicated  in  another  part  of  this 
report. 

The  results  in  detail  of  the  investigation  are  reported  under  the 
several  clauses  of  the  resolution.  It  should  be  understood  that  the 
facts  related  herein  are  those  existent  at  the  time  of  the  Commission's 
investigation. 

First   (a).  Whether  any  common  carriers  by  raileoad,  subject 

TO  THE  INTERSTATE-COMMERCE  ACT,  OR  EITHER  OF  THEM,  OWN  OR  HA\TE 
ANY  INTEREST  IN,  BY  MEANS  OF  STOCK  OWNERSHIP  IN  OTHER  COR- 
PORATIONS OR  OTHERWISE,  ANY  OF  TPIE  COAL.  OR  OIL.  WHICH  THEY,  OR 
EITHER  OF  THEM,  DIRECTLY  OR  THROUGH  OTHER  COMPANIES  WHICH 
THEY  CONTROL  OR  IN  WHICH  THEY  HAVE  ANY  INTEREST,  CARRY  OVER 
THEIR  OR  ANY  OF  THEIR  LINES  AS  COMMON  CARRIERS,       *       *       *, 

Atchison,  Topeka  d'?  Santa  Fe  Railway  Company. — The  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  owns  all  the  outstanding 
bonds  ($389,000)  of  the  Toluca  Coal  Company.  The  capital  stock 
of  the  coal  company  ($500,000)  is  held  in  the  names  of  three  indi- 
viduals, and  apparently  neither  the  carrier  nor  any  of  its  officials 
are  interested  therein. 

The  coal  company  owns  about  12,000  acres  of  coal  lands  in  Mar- 
shall county  in  the  state  of  Illinois,  and  operates  one  mine  near 
Toluca,  with  a  daily  capacity  of  about  1,500  tons.  It  is  served  by 
the  Atchison,  Topeka  &  Santa  Fe  Railway  and  the  Chicago  &  Alton 
Railroad.  During  the  year  ending  June  30, 1912,  this  mine  produced 
257.473  tons  of  coal,  of  which  about  71  per  cent  was  sold  to  the  Santa 
Fe  and  ^  of  1  per  cent  to  the  Alton ;  19.\  per  cent  was  sold  and  shipped 
commercially,  and  the  remainder,  9  per  cent,  disposed  of  locally.    Of 
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the  commercial  shipments,  29  per  cent  moved  over  the  Santa  Fe 
and  71  per  cent  over  the  Alton. 

G'hicago  <&  North  Western  Railway  Company. — The  Chicago  & 
North  Western  Railway  Company  oAvns  the  entire  capital  stock  of 
the  Superior  Coal  Company  ($2,000,000)  and  of  the  Macoupin 
County  Eailway  Company  ($10,000).  Neither  of  these  subsidiary 
companies  has  any  bonded  indebtedness. 

The  Superior  Coal  Company  owns  about  45,000  acres  of  coal  lands 
in  Macoupin  county,  in  the  state  of  Illinois,  upon  which  it  operates 
three  mines  served  by  the  Macoupin  County  Railway.  These  were 
opened  in  1904  for  the  purpose  of  furnishing  fuel  coal  for  use  of  the 
North  Western  line;  and  they  produce  about  2,000,000  tons  of  coal 
per  year,  of  which  between  90  and  95  per  cent  is  sold  to  the  North 
Western  line,  the  balance  consisting  largely  of  screenings  being  sold 
commercially,  principally  in  Chicago. 

The  Chicago  &  North  Western  has  no  track  connection  with  the 
Macoupin  County  Railway  but  is  now  building  a  line  from  Peoria  to 
a  junction  with  it  near  Girard.  The  new  line  will  be  known  as  the 
St.  Louis,  Peoria  &  North  Western  Railway  and  will  serve  six  inde- 
pendent mines  when  opened  up. 

The  assertion  has  been  made  that  the  low  price  at  which  the 
Superior  Coal  Company,  by  virtue  of  its  association  with  the  carrier, 
«ells  screenings  in  the  commercial  market,  is  detrimental  to  its  com- 
petitors. 

Chicago^  Indianapolis  (&  Louisville  Eailway  Company. — The  Chi- 
cago, Indianapolis  &  Louisville  Railway  Company  owns  $299,500  of 
the  capital  stock  of  the  Chicago  &  Indianapolis  Coal  Company,  being 
the  entire  amount  outstanding  except  directors'  shares.  The  coal  com- 
pany has  no  bonded  indebtedness.  It  owns  about  3,400  acres  of  coal 
lands  and  one  mine  in  Sullivan  county  in  the  state  of  Indiana,  both 
being  leased  on  a  royalty  basis  to  the  Monon  Coal  Company. 

The  Monon  Coal  Company  was  formed  by  certain  bankers  in 
1911,  at  the  solicitation  of  the  president  of  the  railway  company,  for 
the  purpose  of  developing  coal  properties  along  the  line  of  the  Chi- 
cago, Indianapolis  &  Louisville  Railway.  The  Monon  Coal  Com- 
pany has  issued  stock  to  the  amount  of  $1,000,000,  and  has  outstand- 
ing bonds  to  the  amount  of  $2,750,000.  The  railway  company  owns 
25  per  cent  of  the  stock  which  was  acquired  under  the  organization 
plan  and  is  carried  on  its  books  at  a  nominal  value.  No  dividends 
have  yet  been  paid  on  this  stock.  The  remaining  75  per  cent  of  the 
stock  and  all  the  bonds  are  owned,  it  is  said,  by  persons  not  associated 
in  any  way  with  the  railway  company.  The  Chicago,  Indianapolis 
&  Louisville  Railway  Company  guarantees  the  interest  on  the  bonds 
of  the  coal  company. 
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In  addition  to  the  mine  of  the  Chicago  &  Indianapolis  Coal  Com- 
pany (known  as  the  "Andromeda  "),  the  Monon  Coal  Company  has 
acquired  five  other  mines  on  the  carrier's  lines,  three  of  which  are 
owned  and  two  leased.  It  also  owns  three  mines  on  other  railroads 
in  Indiana. 

The  carrier  purchases  all  its  fuel  coal  (at  present  amounting  to 
1,500  tons  per  day)  from  the  Monon  Coal  Company,  including  the 
entire  output  of  the  "Andromeda"  mine  (about  600  tons).  The 
output  of  the  mines  of  the  Monon  Coal  Company  on  the  lines  of 
this  carrier  amounts  potentially  to  about  6,000  tons  per  day.  This 
product,  other  than  that  taken  by  the  railway  company,  is  sold 
largely  to  industries  located  on  its  rails,  and  it  is  the  plan  to  control 
as  much  of  this  commercial  business  as  possible;  the  remainder,  and 
the  product  of  the  Monon  mines  on  the  rails  of  other  carriers  is  sold 
in  Chicago  and  the  north  and  northwest. 

The  royalties  received  by  the  Chicago  &  Indianapolis  Coal  Com- 
pany for  the  lease  of  its  property  to  the  Monon  Coal  Company  are 
not  disbursed  in  dividends  to  the  parent  railway  company,  but  are 
put  back  into  the  property  in  the  form  of  improvements.  In  addition, 
advances  bearing  no  interest  have  been  made  by  the  railway  com- 
pany to  the  Chicago  &  Indianapolis  Coal  Company  for  the  improve- 
ment of  the  property.  The  carrier  also  makes  loans  to  the  Monon 
Coal  Company,  upon  which  3  per  cent  interest  is  charged,  for  the 
purpose  of  providing  that  company  with  working  capital,  the  other 
stockholders  of  the  coal  company  contributing  an  equal  proportion. 
To  this  end,  the  railway  company  has  advanced  $100,000,  now  repre- 
sented by  a  note  of  the  coal  company,  indorsed  by  the  railway  com- 
pany, which  was  discounted,  and  is  held  by  a  banking  house  in  New 
York;  the  other  stockholders  have  made  similar  advances  to  the 
amount  of  $300,000. 

Missouri  Pacific  Railway  Company  and  St.  Louis,  Iron  Mountain 
<&  Southern  Railway  Company. — The  Missouri  Pacific  Railway  Com- 
pany controls  the  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  through  ownership  of  practically  all  its  capital  stock. 
The  Missouri  Pacific  owns  all  the  capital  stock  ($1,000,000)  and 
the  Iron  Mountain  owns  all  the  outstanding  bonds  ($1,000,000)  of 
the  Western  Coal  &  Mining  Company.  The  carriers'  fuel  agent  is 
vice  president  and  general  manager  of  the  coal  company. 

The  Western  Coal  &  Mining  Company  operates  mines  along  the 
lines  of  these  carriers  in  Illinois,  Missouri,  Kansas,  and  Arkansas, 
and  on  the  lines  of  other  carriers  in  Oklahoma.  It  has  one  mine  at 
Bush,  Wifliamson  county,  in  the  state  of  Illinois,  with  a  daily 
capacity  of  about  1,600  tons,  and  owns  in  Illinois  about  9,500  acres 
of  coal  lands  and  mineral  rights  in  Williamson,  Franklin,  and 
Jackson  counties.     A  statement  of  the  production  of  the  Bush  mine 


6 


INTERSTATE   COMMERCE   COMMISSION    REPORTS. 


and  the  peirentaoe  sold  to  the  Missouri  Pacific  and  Iron  Mountain 
companies  follows: 


Year  enciiiig  June  30. 


1910 


1911 


1912 


Tons  of  lump  anl  mine  ran  produced  for  shipment 

Porcentago  of  lump  and  mino  run  sold  to  the  carriers;  balance  commer 

cially,  per  cant 

Tons  of  screanings  sold  commercially 


141.621 

78.68 
31,514 


203, 236 

97.32 

26.  778 


284, 413 

93.19 
32. 430 


Coal  sold  commercially  is  shipped  principally  to  points  along  the 
lines  of  the  Missouri  Pacific  and  Iron  Mountain  roads. 

The  carriers'  fuel  agent  is  vice  president  of  the  Union  Fuel  Com- 
pany. Twenty  per  cent  of  the  stock  of  that  company  stands  in  the 
vice  president's  name,  but  is  said  to  belong  to  the  Western  Coal  & 
Mining  Company.  The  remaining  80  per  cent  is  owned  in  equal 
parts  by  the  Consolidated  Coal  Company  of  St.  Louis  and  the  Big 
Muddy  Coal  &  Iron  Company  (mentioned  hereinafter) .  The  Union 
Fuel  Company  was  organized  by  these  interests  for  the  purpose  of 
selling  coal  locally  in  East  St.  Louis,  St.  Louis,  and  suburbs. 

Chicago,  Jlihcaukee  <&  St.  Paul  Railway  Goinpany. — The  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  owns  all  the  capital  stock 
($350,000)  of  the  St.  Paul  Coal  Company.  The  latter  has  no  bonded 
indebtedness,  but  on  June  30,  1912,  ow^ed  the  carrier  $1,473,635,53  for 
cash  advances.  The  carrier  charges  the  coal  company  5  per  cent 
interest  on  advances. 

The  St.  Paul  Coal  Company  owns  and  leases  about  30,884  acres 
of  coal  lands  in  La  Salle,  Putnam,  and  Bureau  counties,  in  the  State 
of  Illinois.  It  operates  two  mines,  which  produced  for  shipment  in 
the  year  ending  June  30,  1912,  659,234  tons,  of  which  lump  and  mine 
run,  amounting  to  562,329  tons,  or  85.3  per  cent,  were  sold  to  the 
railway  company  for  fuel  purposes;  the  remainder,  consisting  en- 
tirely of  screenings,  was  sold  to  the  B.  F.  Berry  Coal  Company, 
which  marketed  it  commercially.  The  St.  Paul  Coal  Company  also 
leases  to  B.  F.  Berry  Coal  Company,  on  a  royalty  basis,  2,560  acres 
of  its  lands,  upon  which  the  latter  operates  one  mine,  producing 
299,138  tons  during  the  year  ending  June  30,  1912.  This  product  is 
sold  commercially. 

The  Chicago,  Milw^aukee  &  St.  Paul  Railway  Company  also  owns 
all  the  capital  stock  ($100,000)  of  the  Braceville  Coal  Company, 
which  owns  about  3,000  acres  of  coal  lands  and  one  mine  in  Grundy 
county,  in  the  state  of  Illinois.  This  mine  has  not  been  worked  since 
early  in  1910,  as  the  operation  of  the  company  was  no  longer  profit- 
able. 

The  carrier  has  from  time  to  time  made  cash  advances  to  the  Brace- 
ville Coal  Company,  upon  which  interest  at  the  rate  of  5  per  cent  is 
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assessed.  The  amount  outstanding  on  this  account  as  of  June  30, 
1912,  was  $79,682.15. 

Illinois  Central  Railroad  Company. — The  Illinois  Central  Railroad 
Company  owns  the  entire  capital  stock  ($5,000)  of  the  Mississippi 
Valley  Corporation,  which  in  turn  owns  the  entire  capital  stock 
($5,000)  of  the  Madison  Coal  Corporation.  The  latter  has  no  bonded 
indebtedness.  One  of  the  vice  presidents  of  the  railroad  company 
is  chairman  of  the  board  of  directors  of  the  coal  corporation.  The 
carrier  makes  advances  to  the  Madison  Coal  Corporation,  on  which  it 
charges  4  per  cent  interest.  The  amount  outstanding  on  this  account 
as  of  June  30,  1912,  was  $1,859,000. 

The  Madison  Coal  Corporation  owns  and  leases  about  24,103  acres 
of  coal  lands  and  mineral  rights  in  Madison,  Macoupin,  Montgom- 
ery, Sangamon,  Williamson,  and  St.  Clair  counties,  in  the  state  of 
Illinois.  Of  this,  4,135  acres  have  been  worked  out,  and  14,877  acres 
are  not  available  without  additional  mines  and  railway  facilities. 
The  corporation  operates  six  mines  on  the  lines  of  the  Illinois  Central 
having  a  daily  aggregate  capacity  of  about  10,400  tons.  During  the 
year  ending  June  30, 1912,  these  mines  produced  for  shipment  1,629,324 
tons,  of  which  1,615,892  tons,  or  99.18  per  cent,  were  sold  to  the 
Illinois  Central,  the  balance  being  sold  commercially.  The  carrier's 
purchases  from  the  Madison  Coal  Corporation  during  that  year  con- 
stituted about  64  per  cent  of  its  total  coal  purchases  in  Illinois. 
It  is  stated  that  since  September,  1911,  the  Madison  Coal  Corpora- 
tion has  sold  no  coal  commercially,  the  railroad  company  taking  the 
entire  output  of  the  six  mines. 

Chicago^  Rock  Island  &  Pacific  Railway  Company. — The  Chicago, 
Rock  Island  &  Pacific  Railway  Company  owns  all  the  capital  stock 
($50,000)  of  the  Coal  Valley  Mining  Company.  The  latter  has  no 
bonded  indebtedness.  The  carrier  makes  cash  advances  to  the  min- 
ing company,  upon  which  no  interest  is  assessed,  amounts  due  the 
mining  company  for  fuel  coal  furnished  the  carrier  being  applied 
against  the  advances.  The  amount  due  the  carrier  from  the  mining 
company  as  of  June  30,  1912,  was  $57,027.70.  This  includes  a  charge 
of  $19,500,  representing  a  39  per  cent  dividend  declared  by  the  min- 
ing company;  the  latter  did  not  pay  this  in  cash,  the  carrier  merely 
charging  the  amount  to  the  advance  account.  The  Coal  Valley  Min- 
ing Company  owns  about  400  acres  of  coal  lands  and  two  mines,  in 
Mercer  county,  in  the  state  of  Illinois.  In  the  two  years  ending  June 
30, 1912,  these  mines  produced  377,400  tons  of  coal,  of  which  69.5  per 
cent  was  sold  to  the  railway  company,  and  the  balance  commercially. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company  also  owns 

$2,400,600  out  of  a  total  issue  of  $3,400,600  of  the  capital  stock,  and 

$273,000  out  of  a  total  issue  of  $2,773,000  of  the  outstanding  bonds. 

of  the  Consolidated  Indiana  Coal  Company.     The  carrier  uncondi- 

H.  Doc.  1124,  63-2 2 
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tionally  guarantees  the  interest  on  $2,500,000  of  the  bonds  of  the 
coal  company,  and  on  June  30,  1912,  was  required  to  advance  to  the 
latter  $62,500  under  the  guarantee. 

The  Consolidated  Indiana  Coal  Company  owns  about  10,000  acres 
of  coal  lands  and  mineral  rights  in  Sullivan  county,  in  the  state  of 
Indiana,  about  5,800  acres  in  Franklin  county,  in  the  state  of  Illi- 
nois, and  about  4,900  acres  in  Marion  and  Lucas  counties,  in  the  state 
of  Iowa.  It  operates  five  mines  on  its  Indiana  properties,  producing 
in  the  two  years  ending  June  30,  1912,  1,630,261  tons  of  coal,  of 
which  28.4  per  cent  was  sold  to  the  Rock  Island  lines  and  the  bal- 
ance commercially.  At  present  no  coal  is  being  produced  from  the 
Illinois  properties;  one  mine  is  being  developed  in  Iowa. 

The  carrier  makes  cash  advances  to  the  coal  company  from  time 
to  time,  the  amount  outstanding  as  of  June  30,  1912,  being  $1,584,- 
035.97.  No  interest  is  assessed  on  these  advances.  No  cash  is  re- 
ceived from  the  coal  company  to  reduce  this  indebtedness,  but  the 
carrier  applies  against  it  the  amounts  of  vouchers  in  favor  of  the  coal 
company  covering  value  of  fuel  coal  furnished. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Company  is  also 
interested  in  certain  coal  properties  in  Kansas  and  Colorado. 

Chicago  (&  Eastern  Illinois  Railroad  Company. — The  Chicago  & 
Eastern  Illinois  Railroad  Company  owns  all  the  capital  stock  ($619,- 
300)  of  the  Brazil  Block  Coal  Company.  The  latter  has  no  bonded 
indebtedness.  The  Brazil  Block  Coal  Company  owns  about  2,910 
acres  of  coal  lands  and  mineral  rights  in  Clay,  Owen,  Warren,  and 
Vermilion  counties  in  the  state  of  Indiana,  of  which  about  250  acres 
in  the  last-named  county  have  been  worked  out.  Since  April  1,  1912, 
this  concern  has  not  been  an  operating  company,  its  one  mine  and 
part  of  its  lands  being  leased  to  the  J.  K.  Bering  Coal  Company. 
The  railroad  company  has,  from  time  to  time,  made  cash  advances 
to  the  Brazil  Block  Coal  Company,  taking  the  latter's  notes  therefor. 
No  interest  is  assessed  on  these  advances.  The  amount  due  the  rail- 
road company  on  this  account,  as  of  June  30,  1912,  was  $279,000. 

The  Chicago  &  Eastern  Illinois  Railroad  Company  owns  all  the 
capital  stock  ($500,000)  of  the  West  Jackson  Hill  Coal  Mining  & 
Transport  Company.  The  latter  has  no  bonded  indebtedness, 
The  West  Jackson  Hill  Company,  in  the  spring  of  1912,  sold  to  the 
railroad  company  3.025  acres  of  coal  lands  and  mineral  rights  in 
Sullivan  county,  in  the  state  of  Indiana,  and  still  owns  about  4,742 
acres,  3,020  of  which  are  leased  to  other  companies.  The  West  Jack- 
son Hill  Company  neither  owns  nor  operates  any  mines.  The  carrier 
has  from  time  to  time  made  cash  advances  to  the  West  Jackson  Hill 
Company,  upon  which  no  interest  is  assessed.  The  amount  due  the 
railroad  company  on  this  account  as  of  June  30,  1912,  was  $74,880.56. 
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Cleveland^  Cincinnati^  Chicago  c&  St.  Louis  Railway  Company  — 
The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
owns  all  the  capital  stock  (originally  $55,000,  but  increased  in  Octo- 
ber, 1913,  it  is  understood,  to  $1,500,000)  of  the  Chicago  &  Harrisburg 
Coal  Company.  The  latter  owns  about  840  acres  of  coal  lands  in 
Saline  county,  in  the  state  of  Illinois.  These  lands  were  leased 
in  1910  to  the  Saline  County  Coal  Company  on  a  royalty  basis,  but 
have  not  as  yet  been  developed.  Further  reference  to  the  interest 
of  this  carrier  in  coal  properties  is  embraced  in  the  appendix  to 
this  report  under  New  York  Central  lines,  pages  33-49. 

Illinois  Traction  Company. — The  Illinois  Traction  Company  owns 
the  stock  of  the  Illinois  Securities  Company,  a  holding  company. 
The  latter  in  turn  owns  control  of  the  stock  of  the  Danville  Con- 
sumers Coal  Company  and  the  Kerns-Donewald  Coal  Company, 
operators  of  one  mine  each,  on  the  lines  of  the  Traction  system. 
Part  of  the  product  of  these  mines  is  used  in  the  operation  of  the 
traction  company's  power  houses,  the  balance  being  sold  commer- 
cially. 

Vandalia  Railroad  Company. — The  Pennsylvania  Company  owns 
the  majority  of  the  stock  of  the  Vandalia  Railroad  Company  and 
also  owns  the  stock  of  the  Granite  Improvement  Company.  The 
Granite  Improvement  Company,  in  tarn,  owns  the  entire  capital 
stock  ($20,000)  of  the  Vandalia  Mineral  Company,  having  purchased 
it  with  funds  furnished  by  the  Vandalia  Railroad  Company.  The 
Lumaghi  Coal  Company  operates  mines  located  in  Madison  county, 
in  the  state  of  Illinois,  on  the  Vandalia  Railroad,  and  ships  its 
product  over  that  line. 

In  1905  the  Vandalia  Mineral  Company  borrowed  $240,000  from  a 
St.  Louis  bank  on  its  12  notes  indorsed  by  the  Vandalia  Railroad 
Company.  The  mineral  company  then  loaned  this  amount,  plus  the 
$20,000  received  from  the  sale  of  its  stock  (or  a  total  of  $260,000) 
to  the  Lumaghi  Coal  Company,  on  the  latter's  13  notes  secured  by 
trust  deeds  to  certain  coal  lands  in  Madison  and  St.  Clair  counties, 
in  the  state  of  Illinois.  The  mineral  company's  notes  bear  4  per 
cent  interest  and  are  payable  one  each  year,  beginning  with  1906. 
The  Lumaghi  notes  bear  2  per  cent  interest  and  are  also  payable 
one  each  year,  beginning  with  1906.  In  other  words,  the  Lumaghi 
Coal  Company  bought  certain  property  with  funds  borroAved  from 
the  mineral  company  and  placed  the  property  in  trust  with  the 
mineral  company  as  security  for  the  loan.  The  acreage  purchased 
by  the  Lumaghi  Company  under  this  transaction,  including  cer- 
tain transfers  and  exohan<jes,  was  about  9.733  acres.  It  was  the 
intention  that  each  year  as  the  Lumaghi  notes  should  be  paid  off, 
the  Vandalia  Mineral  Company  Avould  transfer  back  to  the  Lumaghi 
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Company  an  equivalent  value  of  the  coal  lands  held  in  trust.  About 
578  acres  were  so  transferred  in  1906,  after  pajanent  of  the  first  note, 
but,  although  subsequent  notes  have  been  paid  off,  the  equivalent  in 
land  has  not  yet  been  released;  consequently,  the  mineral  company 
now  holds  in  trust,  as  security  for  the  unpaid  Lumaghi  notes,  about 
9,155  acres. 

The  contract  covering  this  transaction  expressly  stipulates  that  the 
Lumaghi  Coal  Company  shall  ship  the  product,  not  only  of  its  min- 
ing operations  on  the  lands  so  purchased,  but  of  its  operations  on 
some  8,000  acres  additional,  already  owned  by  it,  over  the  lines  of  the 
Yandalia  Railroad  Company ;  this  provision  is  also  embodied  in  the 
instruments  transferring  the  property  back  from  the  mineral  com- 
pany to  the  Lumaghi  Company.  Failure  to  so  ship  the  product  of 
its  mines  operates  as  a  forfeiture  of  the  Lumaghi  Coal  Company's 
rights  to  the  lands  in  question.  The  business  thus  assured  to  the 
Vandalia  Railroad  approximates  150,000,000"  tons. 

The  Lumaghi  Coal  Company  operates  two  mines  on  this  property 
near  Cantine,  in  the  state  of  Illinois  (about  15  miles  from  St.  Louis), 
from  which  433,178  tons  of  coal  w^ere  shipped  during  the  year  ending 
June  30,  1911. 

As  stated  above,  the  rate  of  interest  paid  by  the  Yandalia  Mineral 
Company  for  the  funds  borrowed  from  the  bank  is  4  per  cent,  while 
that  charged  the  Lumaghi  Coal  Company  is  2  per  cent.  The  deficit 
thus  caused  is  made  up  to  the  mineral  company  by  the  Granite  Im- 
provement Company,  which  in  turn  is  reimbursed  by  the  Vandalia 
Railroad  Company.  To  all  intents  and  purposes,  therefore,  ignoring 
roundabout  methods,  the  Vandalia  Railroad  Companj^  borrows  money 
at  4  per  cent,  and  loans  it  to  a  coal  operator  and  shipper  at  2  per  cent, 
without  any  compensation,  other  than  the  traffic  furnished;  in  fact, 
the  w^hole  transaction  was  entered  into  for  the  purpose  of  securing 
this  traffic  exclusively  to  the  Vandalia  Railroad  Company.  Up  to 
date,  the  value  of  this  concession  to  the  coal  company  in  dollars  and 
cents  is  $20,872.23.  Such  an  arrangement  as  between  a  carrier  and  a 
shipper  being  considered  a,  rebate  in  violation  of  the  Elkins  act,  the 
matter  was  referred  to  the  Department  of  Justice  with  the  result 
that  an  indictment  was  returned  against  the  carrier.^ 

So  far  as  can  be  learned,  the  Vandalia  Railroad  Company  has  no 
interest,  either  direct  or  indirect,  in  the  securities  of  the  Lumaghi 
Coal  Company. 

Chicago  c&  Alton  Railroad  Company. — While  the  Chicago  &  Alton 
Railroad  Company  does  not  itself  own  any  coal  lands  in  Illinois,  it  is 
indirectly  interested  in  coal  acquired  by  subsidiaries  of  the  L^nion 
Pacific  Railroad  Company. 

1  Very  recently  a  jury  verdict  of  guilty  was  returned  on  this  indictment.     Sentence  has 
not  yet  been  pronounced. 
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The  Union  Pacific  Railroad  owns  the  majority  ($10,343,100)  of 
the  preferred  stock  of  the  Chicago  &  Alton,  but  does  not  control  the 
latter,  that  control  being  vested  in  the  Clover  Leaf  route  through 
ownership  of  a  majority  of  the  common  stock.  The  Union  Pacific 
Railroad  owns  the  entire  capital  stock  ($5,000,000)  and  all  the  out- 
standing bonds  ($3,354,000)  of  the  Union  Pacific  Coal  Company. 
The  Union  Pacific  Coal  Company  in  turn  owns  the  entire  capital 
stock  ($100,000)  of  the  Illinois  Union  Coal  Company.  The  latter 
is  a  new  company  formed  for  the  purpose  of  acquiring  coal  lands 
in  Illinois,  and  its  officials  are  clerks  in  the  office  of  the  Chicago  & 
Alton  Railroad. 

The  Illinois  Union  Coal  Company  is  taking  up  options  on  ap- 
proximately 25,000  acres  of  coal  lands  in  Macoupin  county,  in  the 
state  of  Illinois,  along  the  line  of  the  Chicago  &  Alton  Railroad,  and 
the  president  of  the  latter  is  in  charge  of  these  purchases.  Although 
these  properties  have  not  as  yet  been  developed,  they  are  being 
acquired  for  the  purpose  of  furnishing  additional  tonnage  for  the 
Chicago  &  Alton  at  some  future  time.  The  Union  Pacific  Railroad 
Company  acts  as  financial  agent  for  the  Union  Pacific  Coal  Company 
and  the  Illinois  Union  Coal  Company,  and  one  man  acts  as  treas- 
urer for  all  three  companies.  Drafts  in  settlement  of  properties 
purchased  for  the  Illinois  Union  Coal  Company  are  paid  by  the 
Union  Pacific  Railroad  Company?',  the  amounts  being  charged  to  the 
Union  Pacific  Coal  Company  on  the  railroad  books. 

First  (h).  Whether  any  common  carriers  by  railroad,  subject  to 
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Chicago  di  Eastern  Illinois  Railroad  Company. — The  Chicago  & 
Eastern  Illinois  Railroad  Company  holds  by  ownership  and  lease- 
hold approximately  42,053  acres  of  coal  lands  and  mineral  rights  in 
Montgomery  county  in  the  state  of  Illinois,  and  in  Clay,  Sullivan, 
and  Vermilion  counties  in  the  state  of  Indiana.  Upon  these  lands 
are  10  mines,  5  in  each  state,  owned,  but  not  operated,  by  the  railroad 
company.  This  property,  with  the  exception  of  about  628  acres  of 
coal  lands  in  Clay  county,  was  acquired  from  the  following  com- 
panies with  the  proceeds  of  bonds  issued  for  that  purpose  as  of 
February  1,  1912: 

Oak  Hill  Coal  &  Mining  Company,  5  mines  and  3,296  acres  of 
coa?l,  Vermilion  county ;  West  Jackson  Hill  Coal  Mining  &  Transport 
Company,  3,025  acres  of  coal,  Sullivan  county;  Peabody  Coal  Com- 
pany, 1  mine  and  10,490  acres  of  coal,  Montgomery  county;  Burnwell 
Coal  Company,  2  mines  and  15,286  acres  of  coal,  Montgomery  county; 
Kortkamp  Coal  Company,  1  mine  and  2^168  acres  of  coal,  Mont- 
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gomery  county;  Montgomery  County  Coal  Company,  1  mine  and 
7,160  acres  of  coal,  Montgomery  county. 

J.  K.  Bering,  a  stockholder  and  director  of  the  Oak  Hill  Coal  & 
Mining  Company,  acted  for  the  carrier  in  the  acquisition  of  the  prop- 
erty of  that  company.  The  Chicago  &  Eastern  Illinois  acquired  the 
properties  of  the  Pea  body.  Burn  well,  Kortkamp,  and  Montgomery 
companies  through  A.  R.  Byrd  &  Sons,  of  St.  Louis ;  the  same  is  true 
of  the  properties  of  the  West  Jackson  Hill  Company,  notwithstand- 
ing the  fact  that  the  entire  capital  stock  of  that  concern  was  owned 
by  the  Chicago  &  Eastern  Illinois  Railroad.  What  profit  accrued  to 
A.  R.  Byrd  &  Sons  or  what  disposition  was  made  thereof  does  not 
appear  of  record  in  these  proceedings. 

The  five  mines  and  approximately  1,880  acres  of  the  coal  pur- 
chased of  the  Oak  Hill  company  were  leased  on  June  1,  1912,  to  the 
J.  K.  Bering  Coal  Company.  Approximately  2,100  acres  of  the  coal 
purchased  of  the  West  Jackson  Hill  company  were  leased  on  Octo- 
ber 15,  1912,  to  the  J.  Woolley  Coal  Company,  the  carrier  agreeing 
to  construct  one  mine,  and,  if  necessary,  two  additional  mines,  on  the 
property.  The  mines  of  the  Peabody,  Burnwell,  Kortkamp,  and 
Montgomery  companies,  together  with  approximately  12,500  acres 
of  the  coal  acquired  of  them,  w^ere  leased  on  May  1,  1912,  to  the 
Peabody  Coal  Company.  The  terms  of  these  leases  are  more  or  less 
similar,  and  cover  a  period  of  30  years  each.  They  provide  for  a 
fixed  annual  rental  for  the  properties  (in  the  case  of  the  Peabody 
company  the  amount  increasing  with  the  tonnage  output),  a  small 
royalty  per  ton  of  coal  mined  during  the  first  five  years,  increasing 
thereafter,  and  5  per  cent  interest  on  the  cost  of  additions  and  im- 
provements which  are  to  be  made  by  the  carrier.  The  carrier  pays 
all  taxes.  In  the  Bering  and  Peabody  leases  the  carrier  agrees  to 
purchase  certain  minimum  tonnages  of  fuel  coal  per  year;  in  the 
Woolley  lease  it  agrees  to  purchase  all  coal  required  for  certain  di- 
visions; in  all  three  the  carrier  is  given  the  right  to  demand  up  to 
50  per  cent  of  the  output.  The  prices  payable  by  the  carrier  for  coal 
furnished  are  determined  by  adding  a  flat  amount  per  ton  to  the  cost 
of  production,  including  all  royalties,  interest,  depreciation,  and 
overhead  expenses. 

It  is  worthy  of  notice  in  this  connection  that  five  mines  and  cer- 
tain lands  acquired  by  the  carrier  of  the  Oak  Hill  company,  of 
which  J.  K.  Bering  was  a  part  owner,  were  leased  back  to  a  com- 
pany formed  by  Mr.  Bering;  also  that  one  mine  and  part  of  the 
lands  acquired  by  the  carrier  of  the  Peabody  company  were  leased 
with  other  mines  and  coal  back  to  the  Peabody  Coal  Company. 
It  is  stated  positively  by  officials  of  the  carrier  and  of  both  these 
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coal  companies  that  the  carrier  has  no  interest,  direct  or  indirect,  in 
the  securities  of  the  coal  companies. 

A  distinct  advantage  accrues  to  the  three  coal  companies  from  these 
leases,  in  that  they  are  spared  the  expense  of  heavy  carrying  charges 
on  undeveloped  coal  lands,  and  their  funds  are  free  to  be  used  as 
working  capital.  For  example,  the  Peabody  Coal  Company,  before 
it  sold  its  properties  to  the  carrier,  had  several  hundred  thousand 
dollars  invested  in  properties,  whereas  now  it  has  more  mines  and 
coal  than  before,  but  without  any  investment,  and  consequently  has 
no  bonded  indebtedness  upon  which  to  pay  interest.  Furthermore, 
these  companies  at  all  times  make  a  substantial  profit  on  coal  sold  to 
the  carrier;  many  operators  are  obliged  to  take  railroad  contracts  at 
cost  or  even  less  in  order  to  keep  their  mines  running  during  the 
summer,  trusting  to  commercial  sales  to  furnish  their  profit.  The 
advantages  which  the  J.  K.  Bering  Coal  Company,  the  J.  WooUey 
Coal  Company,  and  the  Peabody  Coal  Company  thus  enjoy  in  com- 
peting with  other  operators  in  the  commercial  mxarkets  are  obvious. 

Cleveland^  Cincinnati^  Chicago  c&  St.  Louis  Rotllway  Company. — • 
The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
purchased  in  1905,  1906,  and  1907  about  23,000  acres  of  coal  lands  and 
mineral  rights  in  Saline  and  Williamson  counties,  in  the  state  of 
Illinois,  and  has  since  purchased  13,500  acres  more  in  those  counties. 
In  addition  it  contracted  in  1912  for  the  purchase  of  some  60,000  acres 
in  Christian  and  Montgomery  counties,  this  property  being  paid  for 
by  the  Lake  Shore  &  Michigan  Southern  Railway  Company.  Titles 
to  these  properties  were  taken  in  the  name  of  the  Guaranty  Trust 
Company  of  New  York,  as  trustee,  so  that  the  property  would  not  be 
subject  to  the  general  mortgages  of  the  railway  companies. 

About  4,700  acres  of  lands  in  Saline  county  have  been  leased  on  a 
royalty  basis  to  the  Saline  County  Coal  Company;  part  of  this 
property  is  being  developed  in  connection  with  that  company's  mine 
No.  3,  the  remainder  being  undeveloped.  While  the  amount  of 
royalty  exacted  by  the  carrier  is  small  as  compared  with  that  existing 
in  eastern  coal  fields,  it  seems  to  have  been  .the  prevailing  rate  in  the 
Harrisburg  district  at  the  time  these  leases  were  made.  Further  de- 
tails of  the  earlier  acquisitions  of  coal  lands  by  this  carrier  will  be 
found  in  the  appendix  to  this  report  imder  the  caption  New  York 
Central  lines,  pages  33-49. 

Chicago^  Burlington  c&  Qiiincy  Railroad  Company. — The  Chicago, 
Burlington  &  Quincy  Railroad  Company  owns  about  30,851  acres  of 
coal  lands  and  mineral  rights  in  Franklin,  Montgomery,  and  Macou- 
pin counties,  in  the  state  of  Illinois.  The  properties  are  undeveloped, 
and  the  carrier's  officials  state  that  there  is  no  intention  of  developing 
them  in  the  near  future. 
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Second.  Whether  the  officers  of  any  of  the  carrier  companies 
aforesaid,  or  any  of  them,  or  any  person  or  persons  charged 
with  the  duty  of  distributing  cars  or  furnishing  facilities  to 
shippers  are  interested,  either  directly  or  indirectly,  by  means 
of  stock  ownership  or  otherwise,  in  corporations  or  companies 
owning,  operating,  leasing,  or  otherwise  interested  in  any 
coal  mines,  coal  properties,  or  coal  traffic  *  *  *  over  the 
railroads  with  avhich  they  or  any  of  them  are  connected  or 
by  which  they  or  any  of  them  are  employed. 

Toledo^  St.  Louis  <&  Western  Railway  Company. — Several  of  the 
officials  of  the  Toledo,  St.  Louis  &  Western  Railway  Company  were 
formerly  interested  in  the  securities  of  the  Shoal  Creek  Coal  Com- 
pany, but  it  is  stated  that  all  have  disposed  of  their  holdings,  with 
the  exception  of  Thomas  Hubbard,  chairman  of  the  board.  The 
capital  stock  of  the  Shoal  Creek  Coal  Company  is  $1,000,000  com- 
mon and  $60,000  preferred,  of  which  Mr.  Hubbard  owns  $146,500 
and  $9,600,  respectively.  The  president  of  the  coal  company  states 
that  he  owns  84  per  cent  of  the  outstanding  bonds;  none,  so  far  as 
can  be  learned,  is  held  by  railroad  officials. 

The  Shoal  Creek  Coal  Company  owns  about  14,000  acres  of  coal 
lands  and  mineral  rights  in  Montgomery  and  Bond  counties,  in  the 
state  of  Illinois,  and  owns  and  operates  one  mine  at  Panama,  on  the 
Toledo,  St.  Louis  &  Western.  This  mine  produced,  in  the  year  end- 
ing June  30,  1912,  445,875  tons  of  coal,  of  which  204,990  tons,  or  46 
per  cent,  were  sold  to  the  Toledo,  St.  Louis  &  Western.  Payments 
to  the  coal  company  by  the  carrier  during  the  same  year  constituted 
71  per  cent  of  the  carrier's  entire  fuel  cost. 

On  April  1,  1911,  the  Toledo,  St.  Louis  &  Western  contracted, 
for  part  of  its  fuel  supply,  with  the  Clover  Leaf  Coal  Mining  Com- 
pany (in  which  Geo.  H.  Ross,  then  vice  president  of  the  carrier, 
was  interested).  Beginning  with  August,  1911,  the  output  of  this 
company's  mine  was  taken  by  the  Bickett  Coal  &  Coke  Company, 
which  assumed  the  contract  with  the  carrier.  On  September  1,  1911 
(after  Mr.  Ross's  retirement  as  vice  president),  the  carrier  made  a 
contract  with  the  Shoal  Creek  Coal  Company,  expiring  April  1, 
1914.  It  develops  that  the  prices  named  in  this  contract  were  in 
excess  (8  cents  for  lump  and  5  cents  for  mine  run)  of  that  at  the 
time  being  paid  the  Bickett  Company.  This  contract  provided  that 
the  price  should  increase  or  decrease  in  harmony  with  any  changes 
in  the  mining  wage  scales;  accordingly,  on  April  1,  1912,  the  prices 
were  increased  5  cents  per  ton.  On  the  same  date  the  contract  with 
the  Bickett  Company  expired,  and  since  that  time  the  carrier  has  pur- 
chased no  coal  from  it.     The  president  of  the  Bickett  Company  states 
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that  he  has  been  unable  to  secure  a  contract  with  the  carrier,  but 
would  be  glad  to  sell  it  coal  at  a  certain  price.  That  certain  price 
is  7  cents  per  ton  less  than  the  carrier  is  paying  the  Shoal  Creek 
Coal  Company.  It  can  hardly  be  claimed  that  mining  conditions 
account  for  this  difference  in  price,  for  the  following  reasons: 

The  mines  are  located  in  the  same  district  and  county,  9  miles 
apart;  they  pay  the  same  mining  wage  scales;  they  are  working 
in  the  same  geological  seam;  the  thickness  of  the  seam  is  6  inches 
greater  in  the  case  of  the  Shoal  Creek  mine;  the  depth  of  the  coal 
is  20  feet  less  in  the  case  of  the  Shoal  Creek  mine ;  other  conditions 
are  the  same,  except  that  the  Shoal  Creek  coal  is  mined  by  machine, 
that  of  its  competitor  by  hand,  and  the  production  of  the  former  is 
double  that  of  the  latter.  The  cost  of  production,  therefore,  would 
appear  to  be  less,  if  anything,  in  the  case  of  the  Shoal  Creek  Com- 
pany than  in  that  of  the  Bickett  Coal  &  Coke  Company. 

Chicago'  Junction  Railway  Company. — Mr.  R.  Fitzgerald,  presi- 
dent of  the  Chicago  Junction  Railway  Company,  owns  the  capital 
stock  of  the  Grant  Coal  Mining  Company.  The  coal  company  for- 
merly operated  one  mine  at  Burnett,  Vigo  county,  in  the  state  of 
Indiana,  but  abandoned  it  about  April  1,  1912.  Mr.  Fitzgerald  has 
purchased  other  coal  properties  in  the  Clinton  district,  in  the  state 
of  Indiana,  and  is  arranging  to  sink  a  shaft  thereon.  The  operations 
of  the  new  mine  will  be  conducted  under  the  name  of  the  Grant  Coal 
Mining  Company.  It  is  said  that  the  Grant  company  has  never  sold 
any  coal  to  the  Chicago  Junction  Railway  Companj^  or  to  any  other 
company  with  which  Mr.  Fitzgerald  is  officially  connected,  and  that 
the  same  policy  will  obtain  when  the  new  mine  is  opened. 

The  Wabash  Railroad  Company. — The  Wabash  Railroad  Com- 
pany is  now  in  the  hands  of  receivers.  A  list  of  the  stockholders  of 
this  carrier  as  of  October  3,  1911,  shows  the  stock  to  be  largely  held 
in  the  names  of  members  of  the  Gould  family  and  J.  J.  Slocum  (who, 
it  is  understood,  represents  the  Russell  Sage  estate) .  The  records  of 
the  Consolidated  Coal  Company  of  St.  Louis  show  the  stock  of  that 
company  to  rest  largely  with  members  of  the  Gould  family  and 
Olivia  H.  Sage.  The  Consolidated  Coal  Company  of  St.  Louis 
(together  with  the  Western  Coal  &  Mining  Company  and  the  Big 
Muddy  Coal  &  Iron  Company)  owns  the  stock  of  the  Union  Fuel 
Company,  which  is  merely  a  selling  and  not  an  operating  company. 

The  Consolidated  Coal  Company  of  St.  Louis  owns  and  leases 
about  29,561  acres  of  coal  lands  and  mineral  rights  in  Madison, 
Macoupin,  and  Clinton  counties,  in  the  state  of  Illinois.  It  operates 
five  mines,  three  of  which  are  located  on  the  Wabash,  one  on  the 
Vandalia,  and  one  on  the  Baltimore  &  Ohio  Southwestern.     These 
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mines  produced  in  the  year  ending  June  30,  1912,  1,773,549  tons  of 
coal.  Of  this  tonnage,  there  were  sold  to  the  Wabash  330,829  tons, 
or  about  18J  per  cent,  and  to  the  Missouri  Pacific-Iron  Mountain 
lines  428,113  tons,  or  about  24  per  cent;  the  remainder  was  sold  com- 
mercially, principally  in  Chicago,  St.  Louis,  the  west  and  northwest. 

Missouri  Pacific  Railioay  Com^pany  and  St.  Louis,  Iron  Mountain 
(&  Southern  Railway  Company. — O.  L.  Garrison,  president  of  the 
Big  Muddy  Coal  &  Iron  Company,  is  a  stockholder  and  was  formerly 
a  director  of  the  Missouri  Pacific.  He  is  now  a  director  of  the  Iron 
Mountain,  qualifying  therefor  by  the  holding  of  five  shares  of  stock 
belonging  to  the  Missouri  Pacific. 

The  Big  Muddy  Coal  &  Iron  Company  owns  and  leases  about  9,772 
acres  of  coal  lands  and  mineral  rights  in  Jackson  and  Williamson 
counties,  in  the  state  of  Illinois,  and  operates  four  mines.  The  St. 
Louis,  Iron  Mountain  &  Southern  serves  three  of  these  mines,  the 
Chicago,  Burlington  &  Quincy  two,  and  the  Illinois  Central  all  four. 
These  mines  produced  in  the  year  ending  June  30.  1912,  1,172,945 
tons  of  coal,  of  which  the  Missouri  Pacific-Iron  Mountain  lines 
bought  276,378  tons,  or  about  23 J  per  cent,  the  remainder  being  sold 
commercially. 

Southern  Railway  Company. — Three  traffic  officials  of  the  Southern 
Railway  Company  own  small  blocks  of  the  securities  of  the  Southern 
Coal  Sc  Mining  Company.  These  officials  are  located,  respectively, 
at  Charleston,  Memphis,  and  Louisville,  and  with  the  possible  excep- 
tion of  the  Louisville  official,  have  nothing  to  do  with  traffic  fur- 
nished by  the  coal  company.  All  three  gentlemen  express  themselves 
as  intending  to  sell  their  securities  as  soon  as  they  can  obtain  a  favor- 
able market. 

The  Southern  Coal  &  Mining  Company  operates  10  mines  in  St. 
Clair  county  and  one  in  Clinton  county  in  the  state  of  Illinois, 
served  by  the  Southern  Railway.  The  production  of  these  mines 
during  the  year  ending  June  30,  1912,  was  1,035,832  tons,  of  which 
there  were  sold  to  the  Southern  Railway  Company  102,936  tons,  or 
about  10  per  cent. 

Baltimore  &  Ohio  Southwestern  Railway  Company. — ^Mr.  E.  C. 
Kramer,  of  East  St.  Louis,  district  attorney  of  the  Baltimore  &  Ohio 
Southwestern  Railway  Company,  owns  15  shares  of  the  stock  of  the 
Breese  Trenton  Mining  Company,  an  operator  on  the  carrier's  lines 
in  Illinois. 

New  York  Central  lines. — W.  C.  Brown  and  certain  other  officials 
of  the  New  York  Central  lines  were  active  in  the  promotion  of  two 
companies  operating  in  Saline  county — the  Saline  County  Coal  Com- 
pany and  the  O'Gara  Coal  Company,  and  formerly  owned  large 
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blocks  of  the  securities  of  those  companies;  most  of  these  persons, 
however,  have  now  disposed  of  their  holdings.  The  Saline  County 
Coal  Company  was  incorporated  in  April,  1907,  with  a  capital  stock 
of  $375,000.  It  later  issued  bonds  to  the  amount  of  $300,000.  In 
October,  1908,  the  bonded  indebtedness  of  the  Saline  County  Coal 
Company  was  increased  to  $1,000,000,  of  which  there  is  said  to  be 
now  outstanding  $574,000.  In  July,  1910,  the  capital  stock  was 
increased  to  $1,250,000,  of  which  there  is  said  to  be  now  outstanding 
$689,125.  According  to  the  record,  the  Saline  County  Coal  Com- 
pany holds  about  7,000  acres  of  coal  lands  and  mineral  rights,  about 
80  per  cent  of  which  is  leased  from  the  Cleveland,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company  as  indicated  hereinbefore.  The 
coal  company  owns  three  mines,  one  of  which  has  been  worked  out 
and  abandoned ;  the  other  two  were  constructed  with  the  proceeds  of 
the  later  issues  of  bonds  and  stocks  and  are  located  on  property 
leased  from  the  railway  company  and  others.  The  Saline  County 
Coal  Company's  production  for  shipment  is  said  to  be  from  80  to 
100  cars  of  coal  per  day,  part  of  which  output  is  sold  to  the  New 
York  Central  lines  for  locomotive  fuel  and  the  remainder  commer- 
cially. It  is  understood  that  this  company  has  recently  acquired 
the  control  of  the  Harrisburg  Southern  Coal  Company,  operating 
a  mine  near  Eldorado,  in  the  state  of  Illinois. 

The  O'Gara  Coal  Company  was  incorporated  in  July,  1905,  and 
took  over  for  development  properties  consisting  of  coal  lands  and 
mines  which  had  been  secured  under  options  several  months  previously 
by  Thomas  J.  O'Gara  and  others.  The  company  was  capitalized  at 
$6,000,000  and  later  issued  bonds  to  the  amount  of  $3,000,000.  It 
holds  at  present  by  lease  and  ownership  more  than  30,000  acres  of 
coal  lands  and  mineral  rights  in  the  Harrisburg  District.  It  owns 
about  14  mines,  2  or  3  of  w^hich  are  now  worked  out  and  closed  down. 
The  company  is  said  to  produce  for  shipment  from  200  to  300  cars  of 
coal  per  day,  a  large  part  of  which  output  is  sold  to  the  New  York 
Central  lines  for  locomotive  purposes  and  the  balance  to  other  car- 
riers and  industries  in  Chicago,  the  west,  and  northwest.  In  Sep- 
tember, 1913,  the  O'Gara  Coal  Company  went  into  voluntary  bank- 
ruptcy, and  receivers  in  the  persons  of  Thomas  J.  O'Gara  and  Fred 
A.  Busse  were  appointed  by  the  court  to  administer  its  affairs. 

Further  details  relating  to  the  activities  of  the  carriers'  officials 
in  connection  with  these  coal  companies  will  be  found  in  the  appendix 
to  this  report,  pages  33-49. 
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Third.  Whether  there  is  any  contract,  combination  in  the  form 
of  trust,  or  otherwise,  or  conspiracy  in  restraint  of  trade  or 
commerce  among  the  several  states,  in  which  any  common  car-  || 
rier  engaged  in  the  transportation  of  coal  or  oil  is  interested, 
or  to  which  it  is  a  party ;  and  whether  any  such  common  car- 
rier monopolizes  or  attempts  to  monopolize,  or  combines  or  con- 
spires with  any  other  carrier,  company  or  companies,  person 
or  persons  to  monopolize  any  part  of  the  trade  or  commerce  in 
coal  or  oil,  or  traffic  tpierein  among  the  several  states  or  with 
foreign  nations,  and  whether  or  not,  and  if  so,  to  what  extent 
such  carriers,  or  any  of  them,  limit  or  control,  directly  or 
indirectly,  the  output  of  coal  mines  or  the  price  of  coal  and 
oil  fields  or  the  price  of  oil. 

Elgin^  Joliet  (&  Eastern  Railway  Company. — Subsidiaries  of  the 
United  States  Steel  Corporation  own  the  capital  stock  of  the  Chi- 
cago, Lake  Shore  &  Eastern  Railway  Company  and  that  of  the  El- 
gin, Joliet  &  Eastern  Railway  Company.  The  property  of  the 
former  railway  is  operated  under  lease  by  the  latter. 

The  Steel  Corporation,  through  its  subsidiary  steel  companies, 
has  for  several  years  been  acquiring  coal  properties  in  Indiana  and 
Illinois,  until  on  December  31,  1911,  it  owned  63,993  acres  of  coal 
lands  and  mineral  rights  and  six  mines  (one  now  closed  down). 
These  properties  are  located  in  Vermilion,  Franklin,  and  William- 
son counties,  in  the  state  of  Illinois,  and  in  the  Clinton  field,  in  the 
state  of  Indiana.  The  mines  are  operated  by  the  Bunsen  Coal  Com- 
pany (owned  by  the  Federal  Steel  Company)  and  are  located,  four  at 
or  near  Westville,  in  the  state  of  Illinois,  and  one  near  Clinton,  Ind. 

Under  date  of  February  1,  19G9,  the  Chicago,  Lake  Shore  &  East- 
ern Railway  Company  entered  into  a  contract  with  the  Chicago  & 
Eastern  Illinois  Railroad  Company  whereby  the  former  was  granted 
certain  trackage  rights  for  the  hauling  of  coal,  sand^  stone,  etc.,  over 
portions  of  the  lines  of  the  latter.  The  Chicago,  Lake  Shore  & 
Eastern's  part  of  this  contract  is  now  fulfilled  by  its  lessee,  the  Elgin, 
Joliet  &  Eastern.  By  virtue  of  this  contract  the  Elgin,  Joliet  &  East- 
ern Railway  moves  traffic  by  its  own  power  from  points  on  the  Chi- 
cago &  Eastern  Illinois  to  steel  plant  destinations  on  its  own  rails, 
and  files  with  the  Commission  the  rates  governing  the  traffic.  The 
Chicago  &  Eastern  Illinois  publishes  like  rates  from  the  same  points 
of  origin  on  its  own  lines  to  the  same  Elgin,  Joliet  &  Eastern  destina- 
tions. In  other  words,  the  traffic  can  move  from,  say,  Westville,  in 
the  state  of  Illinois,  to  Gary,  in  the  state  of  Indiana,  (1)  via  Elgin, 
Joliet  &  Eastern  trains  all  the  way,  or  (2)  via  Chicago  &  Eastern 
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Illinois  trains  to  Chicago  Heights,  thence  to  destination  via  the 
Elgin,  Joliet  &  Eastern. 

In  the  former  case  (i.  e.,  where  the  traffic  moves  under  Elgin, 
Joliet  &  Eastern  tariff)  the  Elgin,  Joliet  &  Eastern,  in  addition  to 
incurring  the  expense  of  operating  its  trains,  pays  the  Chicago  & 
Eastern  Illinois  a  trackage  charge  based  on  a  train-mile  rate  (in 
most  cases  $1).  That  a  large  volume  of  traffic  moves  in  this  manner 
is  evidenced  by  the  fact  that  during  the  year  ending  June  30,  1912, 
these  trackage  charges  aggregated  $576,507.35.  In  the  latter  case 
(i.  e.,  where  the  traffic  moves  under  the  Chicago  &  Eastern  Illinois 
tariff),  although  it  is  doubtful  if  any  considerable  tonnage  moves 
in  this  manner,  the  Elgin,  Joliet  &  Eastern  receives  a  substantial 
division  of  the  through  rate.  For  instance,  in  a  haul  from,  say, 
Westville  to  Gary  the  74-cent  rate  divides  M  cents  to  the  Chicago  & 
Eastern  Illinois  for  a  107-mile  haul  (or  less  than  one-half  cent  per 
ton-mile)  and  30  cents  to  the  Elgin,  Joliet  &  Eastern  for  a  25-mile 
haul  (or  about  one  and  one-fifth  cents  per  ton-mile). 

It  is  therefore  obvious  that  business  moving  under  the  Elgin, 
Joliet  &  Eastern  tariff  is  more  advantageous  to  the  Elgin,  Joliet  & 
Eastern  than  that  moving  under  the  Chicago  &  Eastern  Illinois 
tariff;  otherwise  the  traffic  would  move  under  the  latter.  Upon  the 
theory  that  these  rates  are  profitable,  inasmuch  as  they  were  estab- 
lished voluntarily  by  the  carriers,  the  Chicago  &  Eastern  Illinois  pre- 
sumably makes  a  profit  when  it  hauls  the  traffic  to  Chicago  Heights. 
Even  taking  into  consideration  the  trackage  charge,  it  is  doubtful 
whether  it  costs  the  Elgin,  Joliet  &  Eastern  any  more  to  make  the 
haul  to  Chicago  Heights  than  it  does  the  Chicago  &  Eastern  Illinois, 
or  even  as  much.  Hence,  any  profit  that  results  from  the  mines-to- 
Chicago  Heights  haul  under  the  Elgin,  Joliet  &  Eastern  tariff  is 
made  by  the  Elgin,  Joliet  &  Eastern,  and  indirectly  inures  to  the 
benefit  of  its  principals,  the  subsidiary  steel  companies  of  the  United 
States  Steel  Corporation.  The  Chicago  &  Eastern  Illinois  accord- 
ingly makes  less  by  this  arrangement  than  if  it  handled  the  business 
over  its  own  rails ;  consequently  the  Chicago  &  Eastern  Illinois  con- 
tributes to  the  benefit  accruing  indirectly  to  the  steel  companies. 
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Fourth. — If  the  Interstate  Commerce  Commission  shall  find 
that  the  facts,  or  any  of  them,  set  forth  in  the  three  para- 
graphs above  do  exist,  then  that  it  be  further  required  to 
report  as  to  the  effect  of  such  relationship,  ownership,  or 
interest  in  coal  or  coal  properties  and  coal  traffic,  or  oil,  oil 
properties,  or  oil  traffic  aforesaid,,  or  such  contracts  or  combi- 
nations in  form  of  trust  or  otherwise,  or  conspiracy  or  such 
monopoly  or  attempt  to  monopolize  or  combine  or  conspire  as 
aforesaid,  upon  such  person  or  persons  as  may  be  engaged  inde- 
pendently of  any  other  persons  in  mining  coal  or  producing 
oil  and  shipping  the  same,  or  other  products,  who  may  desire 
to  so  engage,  or  upon  the  general  public  as  consumers  of  such 
coal  or  oil. 

One  of  the  evils  likely  to  arise  from  the  interest  of  railway  com- 
panies in  coal  properties  is  discrimination  in  purchases  of  coal  for  the 
carriers'  own  use.  Railroad  coal  is  generally  purchased  under  yearly 
contracts  which  provide  a  minimum  tonnage  which  the  carrier  must 
take  and  a  maximum  tonnage  which  it  may  demand.  The  contracts 
are  usually  let  at  low  prices,  operators  being  very  anxious  to  secure 
them,  even  though  unremunerative,  in  order  to  keep  their  mines  run- 
ning during  the  summer ;  they  depend  for  their  profit,  as  heretofore 
stated,  upon  the  increased  commercial  demand  and  higher  prices 
obtaining  during  the  winter  months. 

If  the  carrier  has  no  interest,  direct  or  indirect,  in  the  coal  prop- 
erties on  its  lines,  there  is  no  incentive  to  distribute  its  orders  for  fuel 
coal  otherwise  than  equitably  among  the  operators.  If,  on  the  other 
hand,  the  carrier  is  interested  in  certain  properties,  and  not  in  others, 
it  can  distribute  its  fuel  orders  in  such  a  way  as  to  redound  to  the 
advantage  of  its  associated  operator  and  to  the  disadvantage  of  the 
independent  operator.  This  can  be  accomplished  by  ordering  the 
contract  minimum  tonnage  of  the  independent  operator  during  the 
summer,  when  commercial  demands  are  light  and  prices  low,  and  de- 
manding the  contract  maximum  tonnage  of  him  during  the  winter 
months  when  commercial  demands  are  heavy  and  prices  high.  In  other 
words,  during  the  season  when  commercial  business  is  slack,  the  asso- 
ciated operator  may  get  more  than  an  equitable  share  of  railroad 
orders,  and  is  enabled  to  keep  his  mines  running  and  his  yearly 
•average  cost  per  ton  low,  whereas  the  independent  operator  may  get 
less  than  his  equitable  share  of  railroad  orders  and  his  yearly  average 
cost  per  ton  will  be  correspondingly  higher.  In  the  season  when  com- 
mercial business  is  brisk  the  carrier  may  demand  of  the  associated 
operator  as  little  tonnage  as  possible,  leaving  him  free  to  secure 
profitable  commercial  orders,  whereas  it  may  demand  its  maximum 
tonnage  of  the  independent  operator,  and  thus  keep  him  from  secur- 
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ing  his  share  of  the  profitable  commercial  business.  Yet,  despite 
this  possible  disadvantage,  the  independent  operator  is  glad  to  secure 
whatever  railroad  orders  he  can,  as  his  cost  per  ton  is  thereby  less 
than  if  he  received  no  railroad  orders  at  all. 

A  more  potent  evil  arising  from  the  mutual  interests  of  carriers 
and  coal  companies  lies  in  the  fact  that,  inasmuch  as  there  are  in 
reality  two  profits,  one  in  the  sale  and  the  other  in  the  transporta- 
tion of  the  coal,  the  profit  in  the  freight  rate  becomes  an  added  factor 
in  the  competition  for  commercial  coal  business.  When  an  independ- 
ent operator  pays  freight,  demurrage,  or  reconsigning  charges  he  parts 
with  his  money  permanently,  Tvhereas  in  the  case  of  an  operator  asso- 
ciated with  the  carrier,  such  payments  merely  effect  a  transfer  from 
one  treasury  to  another,  the  two  profits  remaining  in  the  possession  of 
the  joint  interests.  The  same  results  obtain,  of  course,  even  if  the 
consignee  pays  the  charges.  It  would  therefore  appear  that  the  asso- 
ciated operator  can  undersell  his  independent  competitor  by  the 
amount  of  the  profit  on  the  freight  rate,  yet  the  joint  interests  will 
still  be  making  as  much  profit  as  is  the  independent  operator  produc- 
ing coal  at  the  same  cost  and  selling  it  at  the  same  price. 

This  condition  is  perhaps  more  flagrant  in  the  vicinity  of  East 
St.  Louis  than  in  other  parts  of  Illinois.  It  is  particularly  aggra- 
vated there,  by  reason  of  the  presence  of  what  are  known  as  indus- 
trial railroads  which  are  under  the  same  ownership  as  the  mines 
which  they  serve. 

As  illustrating  the  relations  between  industrial  railroads  and  coal 
companies,  the  following  instances  are  cited,  all  of  which,  it  should 
be  understood,  refer  to  the  period  covered  by  the  Commission's 
investigation : 

St.  Louis,  Troy  (&  Eastern  Railioay  Gompany, — The  Merchants' 
&  Manufacturers'  Investment  Company  owns  the  capital  stock  of  the 
St.  Louis,  Troy  &  Eastern  Railway  Company,  and  also  that  of  the 
Donk  Brothers  Coal  &  Coke  Company.  The  St.  Louis,  Troy  &  East- 
ern Railway  Company  operates  about  19  miles  of  main  track  between 
East  St.  Louis  and  Troy,  and  7  miles  of  track  between  Edwardsville 
and  Formosa,  in  the  state  of  Illinois.  There  are  but  three  mines  on 
the  lines  of  this  carrier,  and  they  belong  to  the  Donk  Brothers  Coal  & 
Coke  Company.  The  tonnage  produced  by  these  mines  and  shipped 
over  the  lines  of  the  carrier,  and  the  percentage  it  bears  to  the  total 
tonnage  of  all  kinds  handled,  follows: 


Year  ending  June  30— 

Tonnage  of 

Donk  mines 

shipped  over 

the  lines  of  the 

carrier. 

823, 236 
814,178 
810, 989 
754, 938 

Percentage  of 

tonnage  from 

Donk  mines  to 

total  tonnage 

handled. 

1909 --       

96.64 

1910 

93.56 

1911 

85.62 

W12 

80.01 
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The  remainder  of  the  tonnage  hauled  by  the  St.  Louis,  Troy  & 
Eastern  consists  principally  of  anthracite  coal  and  oils.  Anthracite 
coal  has  for  the  past  three  years  constituted  between  4  and  5  per 
cent  of  the  total  tonnage  handled  by  the  carrier.  The  traffic  origi- 
nates in  the  east  and  is  turned  over  to  the  St.  Louis,  Troy  &  Eastern 
at  Edwardsville  by  the  Toledo,  St.  Louis  &  Western  (Clover  Leaf 
route)  for  haul  to  East  St.  Louis.  Until  recently  the  St.  Louis,  Troy 
&  Eastern  has  enjoyed  a  division  of  17 J  per  cent  of  the  through  rate 
for  its  haul  of  less  than  25  miles.  It  is  stated  that  this  division  is  now 
but  12^  per  cent.  The  reason  for  this  routing,  when  the  Clover  Leaf 
could,  with  shorter  mileage,  move  the  traffic  all  the  way  to  East 
St.  Louis,  is  apparent,  w^ien  it  is  stated  that  about  64  per  cent  of  this 
anthracite  traffic  is  consigned  to  Donk  Brothers  Coal  &  Coke  Com- 
pany. The  remainder  is  consigned  to  Devoy  &  Kuhn  Coal  &  Coke 
Company.  There  is  said  to  be  no  relation  between  these  two  coal 
companies  other  than  that  of  seller  and  buyer. 

The  point  may  be  illustrated  by  a  concrete  example: 

On  a  shipment  of  anthracite  coal  in  January,  1912,  from  Black  Rock,  N.  Y., 
consigned  to  Donk  Brothers  Coal  &  Coke  Company,  at  East  St.  Louis,  111., 
the  through  rate  was  $1.95  plus  a  bridge  arbitrary  of  30  cents.  The  $1.95  rate 
divided,  49  per  cent,  or  $0.96,  to  the  Pere  Marquette,  for  a  haul  of  about  307 
miles  from  Bridgeburg,  Out.,  to  Toledo,  Ohio;  33^  per  cent,  or  $0.65,  to  the 
Clover  Leaf,  for  a  haul  of  about  433  miles  from  Toledo  to  Edwardsville ;  and 
17^  per  cent,  or  $0.34,  to  the  St.  Louis,  Troy  &  Eastern  for  a  haul  of  less  than 
25  miles  from  Edwardsville  to  destination. 

The  Clover  Leaf,  by  hauling  the  traffic  18  miles  farther  (Edwards- 
ville to  East  St.  Louis),  instead  of  turning  it  over  to  the  connecting 
line,  could  secure  51  per  cent  of  the  through  rate,  or,  in  the  instance 
cited,  99J  cents  (less  possibly  a  switching  charge  at  destination). 
The  haul  from  Edwardsville  to  East  St.  Louis  is  competitive,  and  it 
is  obvious  that  the  Clover  Leaf  would  not  turn  over  this  business 
to  a  competitor,  especially  at  such  an  exorbitant  division  of  the  rate, 
were  not  the  St.  Louis,  Troy  &  Eastern  associated  with  the  Donk 
Company;  it  was  no  doubt  to  secure  its  own  haul  that  it  consented 
to  such  an  arrangement.  The  result  is  that  the  interests  controlling 
the  coal  company  and  the  carrier  receive  the  benefit  of  the  profit  on 
the  Edwardsville-to-East  St.  Louis  haul,  in  addition  to  any  profit 
accruing  on  the  sale  of  the  coal.  The  same  interests  also  benefit  in 
connection  with  shipments  routed  in  the  same  manner  but  consigned 
to  Devoy  &  Kuhn  Coal  &  Coke  Company. 

The  profit  from  all  operations  of  the  carrier  from  the  date  of  its 
formation  to  December  31,  1911  (about  11  years),  was  nearly 
$1,500,000,  or  an  average  of  $130,000,  or  39  per  cent,  yearly  on  aii 
original  capitalization  of  $350,000. 
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The  advantages  which  the  joint  interests  enjoy  by  virtue  of  the  con- 
trol of  both  railroad  an(J  coal  company  over  owners  of  coal  com- 
panies not  similarly  situated  are  apparent. 

St.  Louis  (&  0''Fallon  Railway  Company. — The  St.  Louis  &  O'Fal- 
lon  Railway  Company,  the  St.  Louis  &  O'Fallon  Coal  Company,  and 
the  Western  Anthracite  Coal  &  Coke  Company  are  interrelated 
through  a  common  control  of  the  stock. 

The  St.  Louis  &  O'Fallon  Railway  extends  from  East  St.  Louis 
to  mine  No.  2,  a  distance  of  about  8.64  miles.  Located  upon  the 
tracks  of  this  carrier  are  the  two  mines  of  the  St.  Louis  &  O'Fallon 
Coal  Company.  The  output  of  these  mines  is  purchased  by  the  West- 
em  Anthracite  Coal  &  Coke  Company,  moves  over  the  lines  of  the 
carrier  to  East  St.  Louis,  and  is  sold  principally  in  the  St.  Louis 
market.  The  tonnage  produced  by  the  O'Fallon  mines,  and  shipped 
over  the  line  of  the  carrier,  and  the  percentage  it  bears  to  the  total 
tonnage  of  all  kinds  handled,  follow : 


Year  ending  June  30— 

Tonnage  of  the 

two  mines 

shipped  over 

line  of  St. 

Louis  & 

O'Fallon  Ry. 

Percentage  it 

bears  to  the 

total  tonnage 

handled. 

1909 

575. 555 
800,  630 
799,903 
690, 492 

79.25 

1910 

66.55 

1911 

58.01 

1912 ...                       

58.33 

The  balance  of  the  carrier's  traffic  is  largely  composed  of  coal 
originating  at  two  mines  on  the  East  St.  Louis  &  Surburban  Rail- 
way. Traffic  other  than  coal  constitutes  less  than  1  per  cent  of  the 
road's  business,  and  half  of  this  consists  of  supplies  for  the  O'Fallon 
mines. 

That  the  operations  of  the  St.  Louis  &  O'Fallon  Railway  Company 
are  profitable  is  evidenced  by  the  fact  that  its  income  account  for  the 
year  ending  June  30,  1912,  shows  a  surplus  of  $74,237.99,  after  pay- 
ing a  dividend  of  10  per  cent,  amounting  to  $15,000.  The  fact  that 
this  surplus  remains  under  the  control  of  the  interests  that  own  the 
coal  company,  as  well  as  the  railway,  ^ives  a  distinct  advantage  in 
the  competition  for  coal  business  over  coal  companies  which  are  not 
similarly  associated  with  railways.  The  profit  in  the  operation  of 
the  railway  would,  if  desired,  permit  the  joint  interests  to  undersell 
their  competitors  in  the  coal  market  and  still  be  at  least  on  an  equality 
with  them,  so  far  as  the  amount  of  profit  per  ton  is  concerned. 

Litchfield  <&  Madison  Railway  Company. — The  Illinois  Company. 
8,  holding  company,  owns  the  controlling  interest  in  the  stock  of  the 
Litchfield  &  Madison  Railway  Company  and  is  said  also  to  own  the 
control  of  the  Mount  Olive  &  Staunton  Coal  Company. 
H.  Doc.  1124,  63-2 3 
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The  Litchfield  &  Madison  Railway  is  located  in  Madison  county 
i\nd  is  about  50  miles  in  length.  Of  the  total  traffic  handled  by  the 
carrier  during  the  year  ending  June  30,  1912,  787,897  tons,  or  89^ 
per  cent,  consisted  of  coal  from  the  two  mines  of  the  Mount  Olive  & 
Staunton  Coal  Company  and  50,516  tons,  or  5|  per  cent,  from  other 
mines.  The  balance  of  the  carrier's  traffic,  4|  per  cent,  was  general  in 
character.  The  coal  produced  by  the  Mount  Olive  &  Staunton  mines 
is  said  to  be  of  a  high  domestic  grade ;  by  far  the  larger  portion  of  it 
is  sold  commercially  in  the  St.  Louis  market.  Less  than  1  per  cent  of 
the  output  is  sold  to  the  Litchfield  &  Madison  for  locomotive  purposes. 

Owing  to  the  common  ownership  of  the  carrier  and  the  coal  com- 
pany and  the  fact  that  the  product  of  the  latter  is  hauled  by  the 
former,  it  would  appear  that  any  profit  in  the  freight  rate  can,  if 
necessary,  be  used  as  a  factor  in  competing  for  commercial  coal 
business. 

Springfield  Terminal  Railroad  Company. — The  Springfield  Ter- 
minal Railroad  Company  operates  7  miles  of  track  (including 
switches  and  leased  lines)  near  Springfield,  Sangamon  county,  in 
the  state  of  Illinois.  It  connects  with  seven  other  railroads  running 
into  Springfield,  and  all  its  traffic  is  moved  under  a  switching  tariff 
on  file  with  the  Commission.  Under  this  tariff  the  carrier  receives 
$1  and  $2  per  car  for  switch  movements.  The  stock  of  the  Spring- 
field Terminal  Railroad  Company  is  owned,  it  is  said,  by  the  same 
interests  that  ow^n  the  Jones  &  Adams  Coal  Company.  This  coal 
company  operates  one  mine  on  the  line  of  the  carrier,  producing,  in 
the  year  ending  June  30, 1911,  about  385,000  tons  of  coal. 

Chicago  d;  Illinois  Midland  Railroad  Company. — The  Chicago  & 
Illinois  Midland  Railroad  Company  is  controlled  by  the  Common- 
wealth Edison  Company  and  the  Peabody  Coal  Company  through 
joint  ownership  of  the  stock.  This  road  is  about  25  miles  in  length 
and  connects  with  the  Illinois  Central,  the  Chicago  &  Alton,  the 
Wabash,  and  the  Baltimore  &  Ohio  Southwestern,  with  all  of  which 
it  has  joint  rates,  receiving,  on  traffic  destined  for  Chicago,  divisions 
amounting  to  about  20  per  cent  of  the  through  rate. 

The  Commonwealth  Edison  Company  and  Francis  S.  Peabody 
control  the  Illinois  Midland  Coal  Company,  which  operates  tw^o 
mines  in  Sangamon  county,  one  at  Pawnee,  on  the  Chicago  &  Illinois 
Midland,  and  one  at  Sherman,  on  the  Chicago  &  Alton.  These 
mines  produced  for  shipment  in  the  year  ending  June  30,  1911, 
357,044  and  168,576  tons,  respectively. 

Chicago,  Zieglerc^  Gulf  Railroad  Company. — The  Chicago,  Ziegler 
&  Gulf  Railroad  is  a  line  5.34  miles  in  length  (including  sidings) 
located  in  Franklin  county,  in  the  state  of  Illinois.  It  is  owned  bv 
Joseph  Leiter  and  serves  onlj^  the  mine  of  the  Ziegler  Coal  Company. 
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The  stock  of  the  Ziegler  Coal  Company  stands  in  the  name  of  the 
trustees  of  the  estate  of  L.  Z.  Leiter.  Mr.  Joseph  Leiter  is  a  trustee 
as  well  as  being  one  of  the  beneficiaries  of  the  estate.  This  company 
owns  one  mine  at  Ziegler,  in  the  state  of  Illinois,  which  was  leased 
on  a  royalty  basis  April  1,  1910,  to  the  Bell  &  Zoller  Coal  Company, 
which  still  operates  it. 

Commercial  coal  shipped  via  the  Chicago,  Ziegler  &  Gulf  Eailroad 
in  the  year  ending  June  30,  1912,  amounted  to  400,582  tons.  The  coal 
used  by  the  carrier  amounted  to  884  tons.  The  Chicago,  Ziegler  & 
Gulf  Eailroad  connects  with  the  Chicago,  Burlington  &  Quincy 
Railroad,  Illinois  Central  Railroad,  and  the  St.  Louis,  Iron  Moun- 
tain &  Southern  Railway,  and  formerly  received  allowances  from 
those  carriers  for  the  haul  of  loaded  and  empty  cars  between  their 
rails  and  the  mine  of  the  Ziegler  Coal  Company.  These  allowances 
have  been  discontinued,  however,  on  account  of  the  decision  in  27 
I.  C.  C,  353,  wherein  the  Commission  ruled  that  the  Chicago,  Ziegler 
&  Gulf  may  not  be  the  recipient  of  divisions  of  through  interstate 
rates  or  receive  allowances  for  the  services  it  renders. 

Fifth.  That  said  Commission  be  also  required  to  investigate  and 
report  the  system  of  car  supply  and  distribution  in  effect  upon 
the  several  railway  lines  engaged  in  the  transportation  of 
coal  or  oil  as  aforesaid,  and  whether  said  systems  are  fair  and 
equitable,  and  whether  the  same  are  carried  out  fairly  and 

■properly;  and  whether  said  carriers,  or  any  of  THEM,  DISCRIMI- 
NAl'E  AGAINST  SHIPPERS  OR  PARTIES  WISHING  TO  BECOME  SHIPPERS  OVER 
THEIR  SEVERAL  LINES,  EITHER  IN  THE  MATTER  OF  DISTRIBUTION  OF 
CARS  OR  IN  FURNISHING  FACILITIES  OR  INSTRUMENTALITIES  CONNECTED 
WITH  RECEIVING,  FORWARDING,  OR  CARRYING  COAL  OR  OIL  AS  AFORESAID. 

The  problem  of  equitable  car  distribution  is  composed  of  two  fac- 
tors—  (1)  The  ratings  of  the  mines  and  (2)  the  actual  distribution 
of  equipment  in  accordance  therewith.  The  purpose  of  a  carrier  in 
fixing  ratings  for  mines  on  its  lines  is  to  determine  the  basis  upon 
which  each  shall  share  in  the  equipment  available  for  coal  loading 
during  the  periods  when  the  supply  of  cars  is  insufficient  to  meet  all 
the  requirements.  At  such  times  it  becomes  necessary  to  place  some 
restriction  upon  all  the  mines,  and  in  order  to  do  this  impartially  the 
practice  of  rating  them  and  distributing  the  available  equipment  pro 
rata,  on  the  basis  of  such  ratings,  has  been  adopted.  Many  of  the 
Illinois  roads  have  published  rules  governing  the  ratings  of  mines  and 
the  distribution  of  cars  among  them,  and  practically  all  have  some 
definite  plan  of  handling  car-shortage  situations.  These  rules  and 
plans,  however,  are  not  uniform  on  the  several  roads;  on  the  contrary, 
each  road  has  endeavored  to  solve  its  own  problem  independently. 
A  great   deal   of   dissatisfaction  has  been   felt  by   mine   operators 
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with  the  various  systems  of  ratings  and  distribution,  and  numerous 
allegations  of  unfairness  and  discrimination  have  been  made.  The 
result  has  been  considerable  litigation  before  this  Commission  and 
the  courts. 

Generally  speaking,  Illinois  roads  rate  the  mines  served  by  them 
on  the  basis  of  commercial  capacities  of  the  mines.  If  fair  and  cor- 
rect methods  of  determining  the  relative  capacities  of  mines  are 
used,  this  may  afford  a  reasonably  equitable  basis  for  rating,  but, 
unfortunately,  this  has  not  always  been  the  case.  In  the  proceed- 
ing In  re  Irregularities  in  Mine  Ratings^  25  I.  C.  C,  286,  the  Com- 
mission expressed  the  opinion  that  the  carrier  should  rate  its  mines 
on  an  hourly  production  basis,  figured  as  follows :  Total  tonnage  pro- 
duced and  shipped  by  a  mine  during  the  month  should  be  divided  by 
the  number  of  hours  the  mine  worked  in  producing  it;  the  quotient 
should  be  multiplied  by  the  number  of  hours  in  a  working  day,  thus 
determining  the  daily  rating  of  the  mine;  these  ratings  to  be  revised 
monthly. 

As  to  actual  distribution  of  cars  in  accordance  with  the  relative 
ratings  of  the  mines,  the  opinion  of  the  Com.mission  is  clearly  set 
forth  in  Traer  v.  C.  di  A.  R.  R.  Co.^  13  I.  C.  C,  451,  and  it  was  sus- 
tained hj  the  Supreme  Court  of  the  United  States  in  215  U.  S.,  452 
and  479.  Formerly,  few  of  the  roads  counted  against  the  mine  rat- 
ings company  fuel  cars  (i.  e.,  cars  to  be  loaded  with  the  carrier's  own 
fuel)  ;  private  cars  (i.  e.,  cars  owned  or  leased  by  coal  companies)  ; 
or  foreign  consigned  cars  (i.  e.,  cars  delivered  by  foreign  roads  for 
loading  at  particular  mines).  In  the  case  just  cited,  the  Commission 
ruled  that  all  three  classes  of  cars  should  be  counted  against  the 
ratings  as  well  as  those  furnished  for  commercial  loading.  In 
cases  where  the  carrier  takes  the  entire  output  of  a  mine,  however, 
it  has  been  considered  permissible  to  deduct  the  number  of  cars  de- 
livered to  that  mine  from  the  available  supply  before  prorating 
among  mines  shipping  commercial  coal,  or  both  commercial  and 
railroad  coal.  In  a  few  instances  it  develops  that  only  open  cars  are 
counted  against  mine  ratings.  In  other  words,  if  an  operator  has 
facilities  for  loading  box  cars,  such  cars  of  that  class  as  he  receives 
are  in  addition  to  his  rating  proportion.  The  argument  advanced  by 
the  carriers  in  this  connection  is  that  the  plan  has  a  tendency  to  stimu- 
late mines  to  install  box-car  loaders,  and  that  the  more  box  cars 
that  can  be  used  in  this  traffic,  the  less  likelihood  is  there  of  a  coal- 
car  shortage.  This  plan  is  not  in  accordance  with  the  Commission's 
rulings. 

WTien  the  carriers  adjust  their  rules  governing  ratings  and  dis- 
tribution in  accordance  with  the  views  of  the  Commission  as  ex- 
pressed in  the  cases  cited,  no  doubt  many  of  the  irregularities  now 
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existent  vvill  be  eliminated.  Most  of  the  carriers  appear  to  be  en- 
deavoring to  distribute  available  cars  during  car-shortage  periods  in 
an  equitable  manner,  although  in  a  few  instances  such  has  been  found 
not  to  be  the  case.  The  following  instances  will  serve  to  show  the 
practices  obtaining  on  several  of  the  Illinois  coal-carrying  roads,  at 
the  time  of  the  Commission's  investigation : 

Atchison^  Topeka  <&  Santa  Fe  Railway  Company. — The  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  has  no  published  rules  govern- 
ing the  distribution  of  cars  among  mines  served  by  it.  There  are 
but  few  mines  on  the  rails  of  the  Santa  Fe  in  Illinois,  and  it  is  said 
little  difficulty  has  been  experienced  in  supplying  their  demands. 
In  times  of  car  shortage  the  mines  are  rated  according  to  commercial 
capacity,  and  all  cars  are  counted  against  these  ratings. 

Chicago  <&  North  Western  Railway  Company. — As  there  are  but 
three  mines  located  on  the  lines  of  the  Chicago  &  North  Western 
Railway,  proper,  in  Illinois,  and  all  belong  to  one  coal  company, 
the  question  of  equitable  car  distribution  does  not  arise. 

Chicago.^  Indianapolis  <&  Louisville  Railway  Com^pany. — It  is 
stated  that  there  are  but  six  mines  on  the  lines  of  the  Chicago,  In- 
dianapolis &  Louisville  Railway ;  all  of  them  are  located  in  Indiana, 
and  owing  to  the  fact  that  all  of  them  belong  to  one  company,  the 
question  of  equitable  car  distribution  does  not  arise. 

Chicago.,  Terre  Haute  &  Southeastern  Railway  Company. — The 
Chicago,  Terre  Haute  &  Southeastern  Railway  Company  has  no  pub- 
lished rules  governing  the  distribution  of  coal  cars.  Cars  of  all 
classes  are  distributed  among  the  mines  in  times  of  shortage  on  a 
weekly  (corrected  to  a  monthly)  working-hour  basis,  the  plan  being 
designed  to  permit  all  mines  to  work  practically  the  same  number 
of  full  days  during  a  month.  The  arrangement  appears  to  be  equi- 
table, and  is  said  to  be  satisfactory  to  both  carrier  and  operators. 
A]]  the  mines  on  the  lines  of  this  carrier  are  located  in  Indiana. 

Missouri  Pacific  Railway  Company  and  St.  Lcniis^  Iron  Mountain 
d'  Southern-  Railway  Company. — These  carriers  have  published  rules 
governing  the  distribution  of  equipment  for  coal  loading  during 
periods  of  car  shortage.  The  carriers  give  each  mine  a  daily  rating 
based  on  its  capacity,  and  the  record  of  the  ratings  are  open  to  the 
inspection  of  mine  operators.  The  ratings  of  mines  having  connec- 
tion with  other  railroads  are  divided  by  the  number  of  carriers  serv- 
ing them.  All  classes  of  equipment  except  closed  cars,  but  including 
company  fuel,  private,  and  foreign-consigned  cars,  are  counted  against 
the  mines  receiving  them.  Orders  for  cars  for  company  fuel  load- 
ing are  given  preference  over  all  other  orders,  i.  e.,  cars  are  divided 
among  all  mines  in  proportion  to  their  ratings  after  company  coal 
orders  are  taken  care  of,  although  company  coal  cars  are  included  in 
figuring  the  total  distribution.     If  the  number  of  company  fuel. 
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private,  and  foreign-consigned  cars  delivered  to  a  mine  on  a  par- 
ticular day,  causes  the  mine's  rating  proportion  of  available  cars  to 
be  exceeded,  the  average  is  charged  against  subsequent  days'  allot- 
ments. 

Chicago^  MilwauJcee  <&  St.  Paul  Railway  Company. — The  Chicago, 
Milwaukee  &  St.  Paul  Eailway  Company  publishes  no  rules  govern- 
ing the  distribution  of  coal  cars.  There  are  but  six  or  seven  mines 
on  its  lines  in  Illinois,  including  those  of  the  St.  Paul  Coal  Company 
(owned  by  the  carrier),  and  it  is  stated  that  there  is  seldom  any 
difficulty  experienced  in  supplying  all  the  cars  needed.  The  plan  of 
distribution  is  to  permit  all  mines  to  work  practically  the  same 
number  of  hours.  Orders  for  cars  for  company  coal  loading  are 
given  preference  over  all  other  orders. 

Illinois  Central  Railroad  Company. — The  Illinois  Central  is  the 
largest  coal  carrying  road  in  Illinois.  There  are  on  its  lines  in  this 
state  about  108  mines,  located  in  20  counties;  these  mines  delivered 
to  the  carrier  for  shipment  in  the  year  ending  June  30,  1911,  over 
15  per  cent  of  the  total  shipments  from  all  Illinois  mines.  Most  of 
these  mines  are  local  to  the  Illinois  Central,  i.  e.,  are  served  bj^  no 
other  carriers;  several  are  junction  point  mines,  i.  e.,  served  by  other 
roads  as  well  as  the  Illinois  Central ;  and  a  few  have  outlets  by  water. 

On  June  1,  1911,  the  Illinois  Central  issued  a  circular  embodying 
the  rules  which  should  apply  in  the  rating  of  mines  and  the  distribu- 
tion of  cars  in  accordance  therewith.  This  circular  was  approved  by 
a  committee  of  operators  and  was  in  effect  substantially  all  the  time 
until  January  2,  1913,  when  the  rules  were  revised  as  a  result  of  the 
Commission's  opinion  entitled  "  In  re  Irregularities  in  Mine 
Ratings!^''  supra.  Between  Februar}^  9  and  March  1,  1912,  the  car- 
rier had  in  effect  another  circular  in  which  it  attempted  to  rate 
mines  on  the  basis  of  tonnage  shipped  over  its  lines  only.  This 
plan  was  in  accordance  with  the  views  of  operators  of  local  mines 
but  contrary  to  the  views  of  junction-point  operators  and  was  or- 
dered canceled.  As  a  result  of  the  disagreement  between  the  carrier 
and  the  operators,  and  the  further  disagreement  between  the  opera- 
tors themselves,  the  matter  was  brought  before  this  Commission  which 
ordered  an  investigation,  the  result  of  which  was  the  opinion  referred 
to  above.  In  this  opinion  the  Commission  ruled  that  all  mines  on  the 
Illinois  Central  should  be  rated  on  an  hourly  production  basis.  The 
Commission  further  expressed  its  opinion  that  on  days  when  a  junc- 
tion-point mine  ordered  cars  from  no  other  carrier  it  was  entitled  to 
its  full  rating  on  the  Illinois  Central;  on  days  when  it  ordered  cars 
from  one  other  road  its  rating  should  be  75  per  cent  of  its  full  ca- 
pacity, ascertained  on  the  hourly  production  basis;  and  on  days  when 
it  should  order  cars  from  two  other  roads  its  rating  should  be  50  per 
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cent  of  such  capacity.  It  was  in  accordance  with  this  opinion  that 
the  carrier  issued  its  revised  rulings  effective  January  2,  1913,  to 
which  reference  has  been  made.  The  Commission  is  advised  that  as 
a  result  of  operating  under  these  revised  rulings  there  has  been  little 
or  no  complaint  by  operators  concerning  the  carrier's  mine  ratings. 

Chicago^  Rock  Island  <&  Pacific  Railway  Company. — There  are 
about  10  mines  on  the  lines  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company  in  Illinois.  These  mines  are  not  rated,  nor  does 
the  carrier  publish  any  rules  governing  the  distribution  of  cars 
among  them.  The  chief  dispatcher  has  charge  of  this  matter,  and 
in  times  of  car  shortage  distributes  available  cars  among  the  mines 
in  proportion  to  the  number  of  cars  loaded  by  each  during  the  pre- 
ceding thirty  days,  all  cars  (company  fuel,  private,  and  foreign-con- 
signed included)  being  counted  against  the  mines  receiving  them. 

Chicago  d;  Eastern  Illinois  Railroad  Company. — The  Chicago  & 
Eastern  Illinois  Railroad  Company  has  no  published  rules  govern- 
ing the  distribution  of  cars  among  the  several  mines  on  its  lines. 
The  mines  are  given  a  daily  rating,  however,  based  on  average 
monthly  shipments,  and  cars  are  distributed  with  relation  to  the 
ratings.  The  records  are  open  to  all  operators  and  disputes  as  to 
relative  ratings  are  settled  by  hearings  held  by  the  carrier,  at  which 
operators  are  invited  to  express  their  views.  All  cars  (including 
company  fuel,  private,  and  foreign  consigned)  furnished  by  the  Chi- 
cago &  Eastern  Illinois,  are  counted  against  the  mines  receiving 
them.  Cars  for  the  Bunsen  Coal  Company  at  Westville,  in  the  state 
of  Illinois,  are  furnished  by  the  Elgin,  Joliet  &  Eastern  (operating 
over  the  tracks  of  the  Chicago  &  Eastern  Illinois),  hence  are  not 
included  in  the  Chicago  &  Eastern  Illinois  distributions. 

Cleveland,  Cincinnati,  Chicago  (&  St.  Louis  Railway  Company. — 
The  Cleveland,  Cincinnati,  Chicago  &  St.  Louis  Railway  Company 
has  no  published  rules  governing  the  distribution  of  coal  cars  among 
the  several  mines  on  its  lines.  It  is  stated  that  little  difficulty  has 
been  experienced  in  the  past  in  supplying  all  the  cars  required  by 
operators;  that  heretofore  the  carrier  has  not  counted  company  coal, 
foreign,  and  private  cars  against  mine  ratings,  but  in  the  event  of 
a  future  car  shortage  it  will  be  governed  by  this  Commission's  rules. 

Vandalia  Railroad  Company. — The  Vandalia  Railroad  Company 
has  published  rules  of  car  distribution.  The  ratings  of  mines  are 
determined  by  taking  the  average  output  of  each  mine  on  days  in 
the  calendar  month  when  it  received  a  full  supply  of  cars  and  oper- 
ated without  interruption.  Each  mine  in  a  district  receives  a  rating 
proportion  of  available  cars  in  that  district.  The  total  number  of 
cars  to  be  placed  for  loading  company  fuel  is  deducted  from  the 
available  car  supply  and  the  remainder  is  distributed  on  the  percent- 
age basis.     The  rated  capacity  of  each  mine  furnishing  company  fuel 
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coal  is  reduced  by  the  tonnage  furnished  the  carrier,  to  determine 
mine's  pro  rata  share  of  available  cars  on  the  percentage  basis.  In 
other  words,  a  mine  furnishing  the  carrier  with  fuel  gets  all  the  cars 
it  needs  for  that  purpose ;  in  addition,  it  gets  its  proportion  of  cars 
for  other  loading.  This  plan  is  not  in  accordance  with  the  Commis- 
sions rulings.  Private  and  foreign  consigned  cars  delivered  to  a 
mine  are  counted  against  its  rating.  If  the  number  of  such  cars 
delivered  on  a  particular  day  exceeds  the  mine's  pro  rata  share  of 
available  cars,  it  is  entitled  to  no  other  cars.  If,  however,  the  number 
of  such  cars  is  less  than  the  mine's  pro  rata  share,  the  mine  receives 
additional  cars  to  make  up  its  total  share. 

Chicago^  Burlington  <&  Quincy  Railroad  Company. — The  Chicago, 
Burlington  &  Quincy  Railroad  Company  publishes  rules  governing 
the  ratings  of  mines  and  the  distribution  of  cars  in  accordance  there- 
with. Operators  are  expected  to  fix  and  agree  upon  these  ratings 
among-  themselves,  but.  failing  to  do  so,  the  carrier  establishes  the 
ratings  by  taking  the  average  loading  of  each  mine  on  the  road  for  a 
period  of  ten  consecutive  days  when  the  mine  operated  full  time  and 
received  empty  cars  in  full  of  its  requirements ;  to  this  20  per  cent  is 
added  for  expansion.  All  equipment  available  for  coal  loading  (in- 
cluding company  fuel,  private,  and  foreign  consigned  cars)  is  counted 
against  the  mine  receiving  it. 

Chicago  <&  Alton  Railroad  Company. — The  Chicago  &  Alton  Rail- 
road Company  has  published  rules  governing  the  distribution  of  cars 
during  periods  when  the  number  of  available  cars  is  insufficient  to 
meet  all  requirements.  The  established  ratings  of  mines  are  on  a  ton- 
nage-capacity basis.  Operators  are  expected  to  fix  and  agree  upon 
these  ratings,  but,  failing  to  do  so,  the  carrier  establishes  the  ratings 
based  on  information  at  hand.  A  record  of  the  ratings  of  all  mines 
is  kept  in  the  carrier's  office  and  is  open  to  the  inspection  of  all  oper- 
ators. Junction-point  mines  are  rated  according  to  the  percentage 
that  shipments  over  the  Chicago  &  Alton  bear  to  total  shipments  over 
all  foads.  This  plan  is  not  in  accordance  with  the  Commission's 
rulings.  All  equipment  available  for  coal  loading,  including  com- 
pany fuel,  private,  and  foreign-consigned  cars,  is  divided  among  the 
various  mines  in  accordance  w^ith  their  ratings.  Company  fuel,  pri- 
vate, and  foreign- consigned  cars  are  placed  at  the  mines  to  which  they 
are  billed,  but  are  counted  against  the  ratings  of  those  mines. 

The  Wabash  Railroad  Company. — The  Wabash  Railroad  Company 
lias  no  published  rules  governing  the  distribution  of  coal  cars  among 
the  mines  on  its  lines.  The  mines  are  rated  according  to  output  and 
the  ratings  are  revised  from  time  to  time  as  necessity  demands.  The 
plan  of  distribution  in  times  of  shortage  is  theoretically  on  the  basis 
of  such  ratings.  In  actual  practice,  however,  the  plan  is  not  strictly 
followed,  and  discretion  in  the  matter  seems  to  be  left  largely  to 
division  superintendents. 
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Litchfeld  cSi  Madison  Railway  Company. — The  Litchfield  &  Madi- 
son Railway  Company  has  no  fixed  rules  of  car  distribution,  nor  are 
the  mines  rated,  but  it  is  stated  that  no  difficulty  has  been  experienced 
in  supplying  all  the  cars  required. 

Sotdhem  Railway  Company. — The  mines  on  the  lines  of  the  South- 
ern Railway  in  Illinois  are  rated  according  to  commercial  and  physi- 
cal capacity,  and  coal  cars  are  distributed  thereto  in  times  of  shortage 
according  to  these  ratings  after  deducting  the  number  of  cars  needed 
for  company  fuel  loading.  Foreign  consigned  and  private  cars  are 
counted  against  the  mine  ratings.  Officials  of  the  carrier  state  that 
they  have  experienced  comparatively  little  difficulty  in  supplying 
operators  wdth  the  cars  required. 

Baltimore  <&  Ohio  Southwestern  Railway  Company. — The  Balti- 
more &  Ohio  Southwestern  Railway  Company  has  established  rules 
showing  the  method  of  rating  mines  and  the  plan  of  distribution  of 
cars  during  periods  when  the  car  supply  is  insufficient  to  meet  all 
requirements.  Mine  ratings  for  each  operator  are  based  on  the  high- 
est average  daily  shipment  of  all  the  mines  of  such  operator  for  one 
month  during  the  extended  period  of  full  car  supply  next  preceding 
the  period  of  shortage.  To  this  figure  10  per  cent  is  added  for  expan- 
sion. All  cars,  except  closed,  but  including  company  fuel,  private, 
and  foreign  consigned,  are  counted  against  the  mines  receiving  them. 
When  the  number  of  such  cars  delivered  to  a  particular  mine  exceeds 
the  percentage  of  available  cars  to  which  it  is  entitled,  that  mine  is 
eliminated  from  the  percentage  plan  for  that  day. 

Elgin^  Joliet  (&  Eastern  Railway  Company. — There  are  eight  mines 
on  the  lines  of  the  Elgin,  Joliet  &  Eastern  Railway  in  Illinois,  not 
counting  six  of  the  Bunsen  Coal  Company.  The  latter  are  located 
on  the  lines  of  the  Chicago  &  Eastern  Illinois,  but  the  product  from 
them  is  hauled  by  the  Elgin,  Joliet  &  Eastern  under  a  trackage  agree- 
ment. The  carrier  has  no  published  rules  governing  the  distribution 
of  coal  cars  among  the  several  mines  on  its  lines.  It  is  stated,  how- 
ever, that,  owing  to  its  location,  the  carrier  is  enabled  to  secure  plenty 
of  cars  from  other  lines  and  has  not  suffered  from  a  car  shortage  for 
several  years. 

Chicag'O,  Peoria  <&  St.  Louis  Railway  Company. — The  Chicago, 
Peoria  &  St.  Louis  Railway  Company  distributes  available  cars, 
during  periods  when  the  supply  is  not  equal  to  the  requirements, 
on  a  percentage  plan  based  on  the  actual  maximum  output  under 
normal  conditions.  All  classes  of  cars  are  counted  against  the  mines 
receiving  them. 

Toledo,  Peoria  c5  Western  Railway  Company. — The  mines  on  the 
lines  of  the  Toledo,  Peoria  &  Western  Railway  Company  in  Illinois 
are  rated  according  to  output,  and  cars  are  distributed  in  times  of 
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shortage  on  a  percentage  basis;  all  cars,  including  company  fuel, 
private,  and  foreign  consigned,  being  counted  against  the  ratings. 

Minneapolis  c&  St.  Louis  Railway  Company. — The  Minneapolis '& 
St.  Louis  Railway  Company  (formerly  the  Iowa  Central)  has  no 
published  rules  governing  the  distribution  of  coal  cars,  nor  have  the 
mines  on  its  lines  ever  been  rated.  The  distribution  is  in  the  hands 
of  the  chief  dispatcher  of  the  division,  w^ho  uses  his  judgment  as  to 
the  equitable  share  to  which  each  mine  is  entitled  in  times  of  short- 
age. All  cars,  including  company  fuel,  private,  and  foreign  con- 
signed, are  counted  against  the  mines  receiving  them. 

St.  Louis  (&  Belleville  Electric  Railway  Company. — There  are  four 
mines  located  on  the  lilies  of  the  St.  Louis  &  Belleville  Electric 
Railway.  The  carrier  has  no  fixed  rules  governing  the  distribution  of 
cars  and  states  that  it  has  always  been  able  to  supply  the  full  require- 
ments. 

East  St.  Louis  <&  Suburban  Railway  Company. — There  are  two 
mines  located  on  the  lines  of  the  East  St.  Louis  &  Suburban  Rail- 
way. The  method  of  car  distribution  between  these  mines  is  to  pro- 
vide one  company  with  46  per  cent  and  the  other  55  per  cent  of  the 
available  cars  in  time  of  shortage,  based  on  the  relative  capacities  of 
the  mines. 

Louisville  c&  Nashville  Railroad  Company. — The  Louisville  & 
Nashville  Railroad  Company  publishes  no  rules  governing  the  dis- 
tribution of  coal  cars  in  times  of  shortage.  The  mines  on  its  lines  in 
Illinois  are  rated  according  to  their  actual  daily  loading  capacity, 
and  all  cars,  including  company  fuel,  private,  and  foreign  consigned, 
are  counted  against  the  ratings. 

Sixth.  That  said  Commission  be  also  required  to  report  as  to 

what  remedy  it  can  suggest  to  cure  the  evils  above  set  forth, 

if  tiiey  exist. 
Seventh.  That  said  Commission  be  also  required  to  report  any 

facts  or  conclusions  which  it  may  think  pertinent  to  the 

general  inquiry  above  set  forth. 

From  the  facts  related  herein,  particularly  those  describing  the 
industrial  railways  around  St.  Louis  and  those  describing  the  rela- 
tions of  the  New  York  Central  lines  to  coal  properties  in  Illinois 
(appendix),  the  Commission  believes  it  important  that  the  public 
business  of  transportation  should  be  clearly  separated  from  private 
business;  that  railroads  should  be  prohibited  from  furnishing,  di- 
rectly or  indirectly,  capital  or  loans  to  private  enterprises;  that 
railroads  should  be  prohibited  from  extending  the  use  of  their  credit 
for  the  benefit  of  private  individuals  or  companies;  and  that  the 
commodities  clause  should  be  enforced  and  extended  to  all  traffic. 


APPENDIX, 


NEW    YORK    CENTRAL   LINES. 

The  first  hearings  lield  by  the  Commission  to  ascertain  the  relations 
of  the  New  York  Central  lines  with  coal  properties  in  Illinois  left 
the  record  in  so  inconclusive  and  unsatisfactory  a  condition  as  to 
require  the  Commission  to  make  an  exhaustive  investigation  of  its 
own  through  the  medium  of  its  examiners  in  the  field.  With  the 
data  thus  secured  further  hearings  were  held  and  the  carriers'  officialg 
were  called  as  witnesses.  Mr.  T.  J.  O'Gara,  the  leading  official  of  the 
O'Gara  Coal  Company,  was  also  called,  but  on  the  advice  of  his 
counsel  he  declined  to  testify,  claiming  protection  under  the  statute. 
Being  in  possession  of  the  facts  through  the  investigation  of  its  ex- 
aminers, the  Commission  was  able  at  the  later  hearings  to  put  of 
re(K)rd  much  more  information  than  was  elicited  at  the  earlier  hear- 
ings. The  testimony  of  several  of  the  witnesses  was  characterized  by 
evasions  and  lapses  of  memory  and  parts  thereof  were  later  with- 
drawn and  corrected.  In  some  instances  a  witness  more  than  once 
asked  permission  to  change  his  testimony;  and  in  several  cases  the 
statements  made  by  the  same  official  at  one  hearing  flatly  contradicted 
what  he  had  said  at  previous  hearings.  With  respect  to  some  phases 
of  the  transactions  here  mentioned,  the  record  still  affords  no  satis' 
factory  explanation. 

HARRISBURG  COAL  DISTRICT. 

Coal  from  southern  Illinois  is  said  to  be  the  best  in  quality  in  the 
state.  The  principal  producing  area  in  that  section  is  in  Saline 
county,  commonly  called  the  Harrisburg  district,  taking  its  name 
from  the  county  seat.  The  district  is  traversed  by  the  Cleveland, 
Cincinnati,  Chicago  &  St.  Louis  Railway,  commonly  called  the  Big 
Four,  and  is  also  reached  to  a  limited  extent  by  the  Illinois  Central 
and  Louisville  &  Nashville  Railroads.  Until  1905  only  a  few  mines 
were  in  operation  in  that  part  of  the  state,  and  the  output  of  coal  for 
shipment  amounted  to  but  15  to  30  cars  a  day. ,  Owing  to  the  poor  rail- 
road facilities  and  the  high  transportation  rates,  the  markets  were 
limited;  shipments  of  coal  originating  on  the  Big  Four  could  reach 
Chicago  only  in  connection  with  a  foreign  line  tapping  a  competing 
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field.  In  order  further  to  develop  the  Harrisburg  district  and  give 
the  output  a  direct  haul  over  their  own  rails  to  the  Chicago  market, 
the  New  York  Central  lines  in  1905-1906  rebuilt  the  Cairo  division 
of  the  Big  Four  and  constructed  a  new  line  from  Danville  to  Lake 
Michigan.  The  latter  line  was  first  called  the  Indiana  Harbor  Kail- 
road,  and  now  forms  a  part  of  the  Chicago,  Indiana  &  Southern 
Railroad,  a  constituent  of  the  New  York  Central  system.  At  this 
time  the  field  produces  for  shipment  from  300  to  500  cars  of  coal  a 
day  and  is  one  of  the  most  important  coal  districts  in  the  state  J 
the  immense  tonnage  shipped  therefrom  has  caused  the  Big  Four  to 
be  classed  as  second  among  the  coal  carrying  roads  in  Illinois. 

BIG   FOUR   COAL,  LANDS. 

Contemporaneously  with  the  rebuilding  of  the  Cairo  division  and 
the  construction  of  the  Indiana  Harbor  Railroad  the  Big  Four  began 
to  acquire  coal  lands  and  mineral  rights  in  Saline  and  Williamson 
counties.  As  related  in  the  main  part  of  this  report  (p.  13),  that 
company,  during  the  years  1905  to  1907,  purchased  approximately 
23,000  acres  of  such  lands.  This  policy  was  entered  upon,  as  ex- 
plained of  record,  partly  for  the  purpose  of  protecting  the  future 
fuel  supply  of  the  New  Yo^k  Central  lines  and  partly  to  secure  to 
those  lines  a  large  additional  tonnage.  The  plan  originated  with 
Mr.  W.  C.  Brown  while  he  was  vice  president  in  charge  of  the  lines 
west  of  Buffalo,  with  headquarters  at  Chicago,^  and  until  he  w^as 
transferred  to  New  York  City,  in  1906,  he  had  general  supervision 
and  direction  of  the  work  and  approved  all  purchases.  Thereafter 
this  supervision  was  exercised  by  Mr.  Brown's  successor  in  Chicago, 
C.  E.  Schaff. 

To  have  immediate  charge  under  him  of  the  drilling  tests,  the 
securing  of  options,  and  the  purchasing  of  lands  Mr.  Brown  selected 
one  S.  W.  McCune,  whom  he  had  known  for  nearly  25  years  and  in 
whom  he  had  such  implicit  confidence  that  he  declined  to  require  a 
surety  bond  of  him,  saying  that  he  would  be  "  personally  responsible 
for  the  property  in  his  care."  McCune  was  on  the  pay  rolls  of  the  Big 
Four  and  received  a  monthly  salary.  To  assist  McCune,  Mr.  Brown 
appointed  Charles  P.  Hewitt,  his  own  brother-in-law.  Hewitt  was 
first  assiofned  to  aid  in  makino^  the  drill  tests  on  lands  under  observa- 
tion,  and  he  also  received  a  monthly  salary.  Later  he  was  detailed 
with  others  to  the  work  of  securing  options  by  getting  into  direct 
contact  with  the  owners  of  the  lands.  In  undertaking  this  work  a 
new  arrangement  was  made  with  Hewitt — instead  of  a  salary  he  was 

1  Mr.  Brown  later  became  president  of  the  several  companies  comprising  the  New  York 
Central  system,  which  position  he  retained  until  Jan.  1,  1914,  when  he  resigned.  It  is 
understood,  however,  that  he  is  still  a  director  of  the  Big  Four,  and  possibly  other  New 
York  Central  lines. 
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I  to  be  compensated  by  a  commission  of  $5  per  acre  on  the  lands  actually 
purchased.  Hewitt  had  had  no  previous  experience  of  any  kind  in 
coal  lands  or  real  estate  transactions,  and  his  experience  in  general 
business  matters  had  been  meager.  The  record  shows  that  he  at  once 
became  a  tool  in  the  hands  of  McCune,  with  whom  he  agreed  to  divide 
his  commissions  in  return  for  certain  services  by  McCune,  the  nature 
of  which  Hewitt  was  unable  to  explain  and  which  McCune  did  not 
explain.  McCune  therefore,  in  addition  to  his  salary,  received  com- 
missions on  lands  purchased  by  the  Big  Four,  and  while  Mr.  Brown 
permitted  the  arrangement,  he  asserts  he  was  not  advised  of  its 
terms.  Plewitt  thereafter  signed  all  vouchers  and  other  papers  as 
directed  by  McCune,  but  handled  none  of  the  railroad  company's 
money  used  in  consummating  the  purchases,  nor  did  he  handle  even 
the  money  that  he  himself  earned  by  way  of  commissions.  Checks 
sent  by  the  Big  Four  to  Hewitt  in  payment  of  commissions  he  merely 
indorsed  over  to  McCune.  The  latter  deposited  the  amounts  in  his 
own  bank  account,  then  checked  out  Hewitt's  share,  one-half,  and 
sent  the  funds  to  Mr.  Brown,  v/ho  in  turn  deposited  them  in  a  bank 
at  Clarinda,  Iowa,  of  which  he  is  a  stockholder,  the  cashier  being  his 
brother-in-law  and  also  a  brother-in-law  of  Mr.  Hewitt.  The  share 
of  commissions  accruing  to  Hewitt  from  November,  1905,  to  April, 
1906,  amounting  to  $12,581.30,  appears  as  a  credit  to  Mr.  Brown's 
account  at  the  Clarinda  bank  as  of  April  6,  1906,  and  to  Hewitt's 
account  as  of  April  26;  thereafter  Mr.  Brown  merely  indorsed  the 
checks  sent  him  by  McCune  and  deposited  the  amounts  to  Hewitt's 
credit  direct.  The  total  amount  of  Hewitt's  earnings  from  this 
source  in  a  little  over  a  j^ear  w^as  about  $25,000  and  McCune's  about 
the  same.  Both  invested  their  funds  in  the  stock  of  the  Davenport 
Coal  Company,  hereinafter  described,  and  became  officers  thereof 
while  contemporaneously  in  the  service  of  the  Big  Four. 

Many  irregularities  took  place  in  connection  with  the  purchase  of 
these  coal  properties,  and  both  McCune  and  Hewitt,  one  an  old 
acquaintance  and  the  other  a  brother-in-law  of  Mr.  Brown,  profited 
substantially  thereby.  The  irregularities  were  accomplished  by  the 
use,  apparentl}'  as  occasion  or  circumstance  suggested,  of  one  or  more 
of  the  following  devices:  (1)  By  preparing  vouchers  for  amounts  in 
excess  of  those  actually  and  eventually  received  by  the  grantors  of 
the  properties  sold  to  the  Big  Four;  (2)  by  taking  lands  in  Hewitt's 
name  and  turning  them  over  to  the  Big  Four  at  advanced  prices; 
and  (3)  by  secreting  the  legitimate  commissions  in  the  purchase 
prices  and  then  passing  additional  vouchers  in  favor  of  Hewitt  as 
his  alleged  commissions  on  the  same  land.  Hewitt  definitely  asserted 
that  he  was  not  aware  of  these  acts.  Funds  so  pilfered  from  the 
Big  Four  were  handled  in  the  same  manner  as  were  legitimate 
commissions,  i.  e.,  deposited  in  McCune's  bank  account  and  then 
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divided  with  Hewitt,  the  latter's  share  passing  througli  Mr.  Brown's 
hands  to  the  bank  at  CLarinda.  Mr.  Brown  asserts  that  he  had  no 
Way  of  verifying  the  amounts  sent  to  him  by  McCune,  and  they 
merely  passed  through  his  hands  for  Hewitt's  convenience.  Travel- 
ing auditors  of  the  Big  Four  in  1909  checked  over  the  vouchers  and 
other  papers  in  connection  with  these  coal-land  purchases,  but  failed 
to  report  the  irregularities  mentioned. 

The  record  does  not  show  that  Mr.  Brown  had  any  knowledge  of 
the  irregularities  in  the  purchase  of  these  properties.  The  onl}^ 
charges  that  can  be  made  against  him  in  connection  with  the  pilfering 
of  the  funds  of  the  company  of  which  he  was  an  executive  are  that 
(1)  he  placed  McCune,  a  personal  acquaintance,  without  bond  in  a 
responsible  position,  involving  the  expenditure  of  over  $1,000,000,  to 
which  trust  the  record  shows  that  person  was  unfaithful,  and  (2)  he 
assigned  to  a  lucrative  position,  netting  nearly  $25,000  in  a  little  over 
a  year,  a  relative,  who  was  not  competent  even  to  handle  his  own 
money  affairs,  was  inexperienced  in  the  work  itself,  and  was  lacking 
in  the  most  ordinary  business  ability. 

SALINE  COUNTY   COAL  COMPANY. 

The  fact  that  certain  officials  of  the  New  York  Central  system  were 
active  in  the  promotion  and  subsequent  history  of  the  Saline  County 
Coal  Company  and  the  O'Gara  Coal  Company  is  indicated  in  the 
main  part  of  this  report.  Two  or  three  independent  companies  of 
minor  importance  operate  mines  in  the  Harrisburg  district,  but  their 
combined  output  is  comparatively  small.  The  Saline  County  Coal 
Company  was  formed  in  1907  as  the  successor  of  the  Davenport 
Coal  Company.  The  latter  was  incorporated  in  1895,  with  a  capital 
stock  of  $25,000,  a  majority  of  which  was  owned  or  controlled  by  one 
John  Davenport  and  his  family.  The  Davenport  Coal  Company 
Was  the  only  mining  concern  of  any  importance  in  the  Harrisburg 
district  not  taken  over  by  the  O'Gara  Coal  Company  in  1905.  W.  C. 
Brown  testified  that  early  in  the  development  of  the  Harrisburg  dis- 
trict it  became  evident  to  him  and  C.  E.  Schaff  that  for  the  purpose 
of  competition,  and  to  insure  a  supply  of  coal  for  the  New  York 
Central  lines  at  reasonable  prices,  it  was  necessary  to  get  an  opera- 
tion of  some  magnitude  in  the  Harrisburg  district,  in  addition  to  the 
O'Gara  Coal  Company.  Apparently  these  gentlemen  selected  the 
Davenport  Coal  Company  as  the  nucleus  for  the  new  operation,  as 
on  May  3,  1905,  Mr.  Brown  wrote — 

I  hope  Davenport  will  liniig  onto  his  property  there,  as  he  certainly  can  make 
more  in  that  way  than  he  can  by  going  into  any  deal. 

He  testified  that  his  idea  in  writing  that  letter  was  to  prevent  Daven- 
port from  making  any  coalition  with  the  O'Gara  people  or  anyone 


COAL   AND   OIL  INVESTIGATION. 


37 


else.  As  a  preliminary  step  toward  the  working  out  of  the  plan,  S.  W. 
McCune  secured  from  John  Davenport  in  February,  1906,  a  lease  on  ap- 
proximately 851  acres  of  coal  lands,  the  instrument  containing  a  clause 
whereby  McCune  agreed  to  purchase  a  part  of  the  stock  of  the  Daven- 
port Coal  Company.  He  accordingly  bought  125  shares,  or  a  one- 
half  interest  in  the  company,  the  purchase  representing  the  personal 
investments  of  himself,  C.  P.  Hewitt,  W.  C.  Brown,  and  C.  E.  Schaff, 
in  about  equal  proportions,  the  stock  of  the  two  latter  gentlemen 
being  taken  in  the  name  of  McCune.  Hewitt's  original  investment 
in  Davenport  Coal  Company  stock  Avas  $14,021.70,  paid  over  in 
the  form  of  a  check  in  favor  of  S.  W.  McCune.  This  amount  was 
charged  to  Hewitt's  account  at  the  Clarinda  bank  on  April  26, 
1906,  and  the  same  amount  appears  in  Mr.  Brown's  account  as 
of  April  6,  with  the  notation  "  C.  P.  Hewitt  to  S.  W.  McCune." 
Subsequent  purchases  of  Davenport  stock  by  Hewitt  were  made 
by  checks  payable  to  Mr.  Brown.  These  checks  were  written  by 
Mr.  Brown,  although  signed  by  Hewitt.  The  capital  stock  of  the 
Davenport  company  was  increased  in  June,  1906,  to  $200,000,  the 
stockholders  receiving  six  shares  of  new  stock  in  exchange  for  each 
one  of  old.  In  April,  1907,  the  Pierce  family,  of  Kewanee,  in  the 
state  of  Illinois,  one  of  the  members  of  which  is  Mr.  Brown's  son- 
in-law,  bought  the  half  interest  in  the  Davenport  Coal  Company 
owned  by  the  Davenport  famil}^,  and  the  capital  stock  w^as  again 
increased,  this  time  to  $250,000,  the  increase  being  equally  divided 
between  Mr.  Brown  and  C.  I.  Pierce.  The  Saline  County  Coal  Com- 
pany was  then  formed,  and  it  took  over  the  property  of  the  Daven- 
port Coal  Company,  the  stockholders  of  the  latter  receiving  bonds 
and  bonus  stock  in  the  new  company  in  exchange  for  their  Daven- 
port stock,  as  follows : 


Pierce  family.. 
W.C.  Brown.. 
€.  E.  Schafr... 
S.  W.  McCune. 
C.  P.  Hewitt.. 


Total . 


Holdings 
in  Daven- 
port Co. 


Saline  County  Coal  Co.  bonds 
exchanged  for  Davenport 
stock. 


Bonds. 


Bonus 
bonds. 


Total. 


$125,000  S125.000  $12,500  $137,500 
45,000  45,000  12,500  57,500 
53,500  il  f    35,000 

S0,0r0  I       25,000   {     35,000 
35,000 


2(5, 500 


250,000       250,000 


50,000 


300,000 


Saline  County  Coal 
Co.  stock  given 
as  a  bonus  with 
the  bonds. 


Common. 


$150,000 

151,000 

233,000 

33,000 

33,000 


300,000 


Pre- 
ferred, 


$34,375 

13, 625 

9.000 

9,  COO 

9.000 


75,000 


1  Taken  in  Hewitt's  name. 


*  Taken  in  McCune 's  name. 


So  far  as  can  be  learned,  the  aggregate  cash  investments  of  Mr. 
Brown,  Mr.  Schaff,  Mr.  McCune,  and  Mr.  Hewitt  in  Davenport  Coal 
Company  stock  were  less  than  $75,000 ;  the  par  value  of  Saline  County 
Coal   Company  securities  they  received  in  exchange  therefor  was 
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$353,125.     It  does  not  appear  of  record  what  the  remainder  of  the 
securities  actually  cost  the  Pierces. 

In  the  1910  hearings  in  these  proceedings  it  was  testified  that  Mr. 
Brown's  holdings  of  Saline  County  Coal  Company  bonds  were 
$91,000.  In  the  1912  hearings  Mr.  Brown  testified  that  he  origi- 
nally owned  between  $90,000  and  $100,000  worth  of  bonds,  and  was 
one  of  the  principal  bondholders ;  that  he  at  one  time  owned  consider- 
able stock  but  subsequently  exchanged  it  all  for  bonds  (with  the 
exception  of  100  shares  of  preferred  which  he  gave  to  his  daughter) , 
his  reason  being  that  he  did  not  want  any  part  in  the  management 
of  the  company.  In  a  letter  of  November  6,  1912,  Mr.  Brown  in- 
formed the  Commission  that  his  original  holdings  of  bonds  were 
$66,000  and  of  stock  $76,600.  In  a  hearing  before  the  Commission 
on  May  3,  1913,  Mr.  Brown  testified  that  his  letter  of  November  6 
had  been  written  from  memor}^,  and  he  corrected  the  information 
therein  given  by  submitting  an  exhibit  purporting  to-  show  the 
organization  of  the  Saline  County  Coal  Company  and  the  distribu- 
tion of  bonds  and  the  accompanying  stock.  This  exhibit  shows  his 
original  holdings  as  indicated  in  the  above  table.  Mr.  Brown  origi- 
nally testified  that  he  had  bought  his  Saline  company  bonds  for  cash, 
paying  90  for  them  and  receiving  proportions  of  common  and  pre* 
ferred  stock  as  bonuses,  as  did  other  subscribers.  This  statement  was 
retracted  later  by  Mr.  Brown's  attorney,  who  wrote  that  Mr.  Brown 
had  confused  this  transaction  with  a  purchase  of  bonds  in  another 
company.  Mr.  Brown  had  disposed  of  his  securities  in  this  company 
until  at  the  time  he  testified  he  held  but  $44,000  worth  of  bonds 
and  no  stock;  up  to  that  time  he  had  made  a  profit  on  his  transac- 
tions of  approximately  $16,000.  In  addition  to  his  other  holdings, 
Mr.  Brown  has  held  Saline  County  Coal  Company  bonds  as  col- 
lateral for  notes  of  Mr.  Hewitt,  but  states  that  he  had  no  further 
interest  in  such  bonds  and  has  now  disposed  of  both  notes  and  col- 
lateral. When  the  bonded  indebtedness  of  the  Saline  County  Coal 
Company  was  increased  Mr.  Brov/n  purchased  $50,000  worth  of  bonds 
and  received  85  per  cent  of  common  and  20  per  cent  of  preferred 
stock  as  bonuses;  these  securities  he  presented  to  his  daughter  upon 
her  marriage  to  George  S.  Patterson,  now  vice  president  of  the  coal 
company.  Mr.  Patterson  also  received  a  similar  amount  of  these 
securities  as  a  present  from  his  father.  Mr.  Schaff  exchanged  all 
his  stock  for  all  of  McCune's  bonds;  Mr.  Schaff  is  no  longer  con- 
nected with  the  New  York  Central  system,  and  his  present  interest  in 
the  Saline  County  Coal  Company  does  not  appear  of  record.  At  the 
time  of  the  hearing  Mr.  McCune  owned  $84,000  worth  of  stock  and 
Mr.  HcAvitt  $28,000  of  bonds  of  the  company.  It  would  therefore 
appear  that  notwithstanding  the  fact  that  Mr.  Brown's  present  hold- 
ings of  the  Saline  County  Coal  Company  securities  are  comparatively 
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small,  he  has  been  from  the  first  intimately  associated  witli  the  com- 
pany through  the  medium  of  relatives  and  friends. 

o'gARA  COAL  COMPANY. 

Mr.  W.  C.  Brown  and  other  officials  of  the  Xew  York  Central  sys- 
tem took  an  active  part  in  the  promotion  of  the  O'Gara  Coal  Com- 
pany, although  most  of  these  gentlemen  have  since  disposed  of  their 
holdings  of  the  stock  and  bonds  of  that  enterprise.  When  T.  J. 
O'Gara  desired  to  finance  a  company  to  purchase  and  develop  the 
coal  properties  in  Illinois  which  he  held  under  options,  he  approached 
Mr.  Brown  and  gave  the  latter  15  days  in  which  to  raise  funds  for 
the  purpose.  Mr.  BroAvn  succeeded  in  interesting  James  Kerr  and 
J.  B.  Kussell,  eastern  capitalists,  and  the  coal  company  was  there- 
upon formed  as  described  in  the  main  part  of  this  report.  Kerr  and 
Russell  underwrote  $1,000,000  of  the  first  issue  of  bonds,  and  Mr. 
Brown  underwrote  the  remaining  $500,000.  The  underwriters  paid 
$900  for  each  $1,000  bond  and  received  with  each  bond  $900  in  com- 
mon stock  of  the  company  and  $300  in  preferred  stock.  In  addition, 
Mr.  Brown  received  for  his  services  in  promoting  the  enterprise 
$50,000  of  common  and  $100,000  of  preferred  stock.  Mr.  Brown  dis- 
posed of  all  except  $62,500  of  the  bonds  underwritten  by  him  by 
selling  them  to  officials  of  the  New  York  Central  lines  and  others 
without  profit  to  himself.  He  let  them  have  the  bonds,  with  the  pro- 
portional amount  of  common  and  preferred  stock,  on  the  exact  basis 
of  his  underwriting.  Of  the  $62,500,  he  sold  $50,000.  and  the  accom* 
panying  bonus  stock  of  $60,000,  together  Avith  the  $150,000  of  stock 
received  for  his  services,  to  Kerr  &  Russell,  and  received  therefor 
$25,000  in  stock  of  the  National  Corporation  Securities  Company 
$30,000  in  cash  and  a  release  from  the  balance,  about  $36,000,  of  his 
subscription  obligation.  Later  he  became  dissatisfied  with  his  stock 
in  the  National  Corporation  Securities  Company  and  exchanged  it 
for  a  like  amount,  $25,000,  of  bonds  of  the  O'Gara  Coal  Company. 
These  bonds  Mr.  Brown  disposed  of  during  1906,  but  was  unable  to 
state  the  details  of  the  transaction.  There  remained  in  Mr.  Brown's 
possession  12  bonds  of  the  face  value  of  $12,000,  with  the  accompany- 
ing bonus  stock,  an  adjustment  having  been  made  to  cover  the  bal- 
ance $500,  there  being  no  bonds  of  that  denomination.  Mr.  Brown 
sold  five  of  these  bonds  to  his  brother,  two  to  a  Mr.  Winton,  two  were 
retired  under  the  sinking-fund  provision  of  the  coal  company's 
mortgage,  and  three  Mr.  Brown  can  not  account  for.  In  whose  name 
his  O'Gara  Coal  Company  stock  was  issued  Mr.  BroAvn  was  unable  to 
state.  He  testified,  however,  that  all  stock  and  bonds  of  the  O'Gara 
Coal  Company  which  he  formerly  held,  passed  out  of  his  hands  dur- 
ing 1906 J  and  that  since  that  time  he  has  had  no  direct  or  indirect 
financial  interest  in  the  coal  company. 

H.  Doc.  1124,  63-2 4 
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E.  T.  Gleiinoii,  vice  president  and  general  counsel  of  the  roads  of 
the  New  York  Central  system,  west  of  Buti'alo,  subscribed  for  $87,500 
of  the  bonds  underwritten  by  Mr.  Brown,  and  testified  that  he  bought 
them  as  an  individual  and  not  as  an  officer  of  the  carriers  and  because 
he  thought  the^  purchase  a  good  speculation.  Mr.  Glennon  first  testi- 
fied that  he  received  with  his  bonds  30  per  cent  of  preferred  stock  and 
only  20  per  cent  of  the  common  stock.  Later  he  corrected  this  state- 
ment and  said  that  he  had  received,  by  way  of  bonus  Avith  the  bonds,  30 
per  cent  of  preferred  stock  and  90  per  cent  of  common  stock.  Within 
a  year  from  the  time  he  purchased  these  securities,  Mr.  Glennon  sold 
them  at  a  profit  of  approximately  $15,000.  In  addition  to  the  bonus 
stock  accompanying  the  bonds,  Mr.  Glennon  received  for  his  services 
in  the  organization  and  promotion  of  the  enterprise  500  shares  of 
preferred  stock  and  543  shares  of  common  stock.  This  stock  he  still 
owned  at  the  time  he  testified,  although  it  stood  in  the  name  of 
Thomas  J.  O'Gara. 

C.  F.  Daly,  vice  president  in  charge  of  traffic  of  the  several  New 
York  Central  lines,  subscribed  for  $25,000  of  the  bonds  underwritten 
by  Mr.  Brown.  He  testified  that  the  investment  was  made  in  his 
own  interest  and  at  the  suggestion  of  Mr.  Brown.  Some  of  Mr. 
Daly's  bonds  were  retired  by  the  coal  company  under  the  sinking- 
fund  provision  of  the  mortgage ;  the  balance  was  held  by  him  for 
four  or  five  years  and  was  finally  sold  at  less  than  cost.  He  kept  his 
stock  until  the  latter  part  of  1909,  when  he  delivered  it  to  his 
brother-in-law,  Mr.  Gordon,  for  services  rendered.  Mr.  Gordon 
was  connected  with  the  Lesan  Advertising  Agency,  which  handled 
a  large  part  of  the  advertising  work  of  the  New  York  Central  lines. 
Mr.  Daly  testified  that  all  his  holdings  of  securities  of  the  O'Gara 
Coal  Company  Avere  disposed  of  prior  to  December,  1909,  and  that 
he  has  at  present  no  financial  interest,  direct  or  indirect,  in  that 
company. 

Other  New  York  Central  officials  who  subscribed  for  a  part  of  the 
bonds  underwritten  by  Mr.  Brown  were  C.  E.  Schaff,  $25,000;  J.  F. 
Deems,  $25,000;  E.  T.  Henson,  $10,000;  G.  F.  Grammer,  $25,000;  and 
W.  C.  Bower,  $10,000.  Mr.  Schaff,  Mr.  Deems,  and  Mr.  Henson 
are  no  longer  connected  with  that  railway  system,  and  Mr.  Grammer 
is  deceased.  It  does  not  appear  of  record  w^hat  disposition  was 
made  of  their  securities.  The  same  is  true  of  the  securities  sub- 
scribed for  by  Mr.  BoAver. 

John  Carstensen,  vice  president  in  charge  of  accounting  of  the 
several  Ncav  York  Central  lines,  states  that  he  took  an  active  part 
in  the  formation  of  ihe  O'Gara  Coal  Company  as  a  means  of  devel- 
oping traffic  on  the  Ncav  York  Central  lines,  but  that  his  inA^estment 
was  personal  and  not  as  an  official  of  the  carriers.  He  entered  into 
the  arrangement  Avith  the  hope  that  the  investment  would  ultimately 
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prove  profitable,  but  claims  to  have  been  disappointed  in  that  respect. 
Mr.  Carstensen  subscribed  for  $100,000  of  bonds  of  the  O'Gara  Coal 
Company ;  this  was  independent  of  Mr.  Brown's  underwriting,  being 
one-half  of  a  subscription  made  in  the  name  of  James  Kerr.  Mr. 
Carstensen  first  testified  that  he  had  received  preferred  and  common 
stock  as  bonuses  in  the  same  proportions  as  had  Mr.  Brown;  upon 
looking  up  his  records,  how^ever,  he  discovered  that  while  he  had  re- 
ceived the  same  proportion  of  preferred,  he  had  not  at  the  time  re- 
ceived the  same  proportion  of  common ;  subsequently  in  a  settlement 
with  the  Kerr  estate  he  secured  what  was  apparently  the  equivalent. 
In  addition  he  received  for  his  services  preferred  stock,  the  amount 
of  which  according  to  his  original  testimony  was  $60,000.  Some  of 
Mr.  Carstensen's  original  testimony  is  interesting  in  the  light  of  that 
subsequently  given  by  him.    He  first  testified  in  part  as  folloAvs : 

Q.  Do  yon  own  any  bonds  at  the  present  time? — A.  No. 

Q.  You  disposed  of  your  bonds  in  1906? — A.  Yes. 

Q.  What  disposition  did  yon  nialve  of  yonr  stock? — A.  That  went  with  the 
bonds. 

Q.  Is  any  member  of  your  innnediate  family  a  stockholder  or  bondholder  in 
these  companies? — A.  No. 

At  a  later  hearing  Mr.  Carstensen  testified  as  follows : 

A.  *  *  *  In  addition  to  the  participation  in  the  underwriting  as  above 
described,  I  received  $95,000  par  value  of  the  preferred  stock  of  the  O'Gara 
Coal  Company  in  consideration  for  services  rendered  by  me  in  connection  with 
the  organization  of  the  stock  and  securing  subscriptions  to  its  bonds.  This 
stock,  as  I  recall,  stood  in  the  name  of  T.  J.  O'Gara  and  was  given  by  me  to 
Mrs.  Carstensen  at  the  time  it  was  received.  This  stock  was  also  transferred 
into  the  name  of  Arthur  L.  Linn,  Jr.  It  was  subsequently  transferred  from  Mr. 
Linn's  name  into  that  of  JMr.  O'Gara  for  the  same  reason  as  above  stated.  I 
have  made  no  profit  on  any  of  these  transactions. 

Q.  That  $95,000  of  preferred  stock  is  now  owned  by  Mrs.  Carstensen,  is  it 
not? — ^A.  Yes,  sir. 

Q    *     *     *     rpij.^t  figure  of  $60,000  is  incorrect?— A.  It  is  incorrect. 

Q.  It  should  be  $95,000?— A.  Yes,  sir. 

It  would  therefore  appear  from  the  record  that  with  but  tw^o 
exceptions  New  York  Central  officials  had  no  financial  interest  in 
the  securities  of  the  O'Gara  Coal  Company  at  the  time  they  testi§ed 
It  is  worthy  of  mention,  however,  that  the  coal  company  has  been 
granted  a  great  many  unusual  concessions,  and  from  the  time  it  be- 
gan shipping  coal  to  within  the  last  year  it  has  been  a  preferred  insti- 
tution on  the  New  York  Central  lines.  In  fact,  the  carriers  have 
practically  supported  the  coal  company  for  years.  In  September,  1913, 
the  O'Gara  Coal  Compan}^  went  into  the  hands  of  friendly  receivers, 
the  investigations  of  the  Commission  having  caused  the  New  York 
Central  lines  to  restrict  their  support  of  the  coal  company.  There 
follow  brief  descriptions  of  several   of  the  evidences  of  preference 
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shown  by  the  New  York  Central  lines  to  the  O'Gara  Coal  Company 
prior  to  the  receivership. 

IndeMedness  of  O^Gara  Coal  Company. — In  September,  1910,  the 
O'Gara  Coal  Company  owed  the  New  York  Central  lines  nearly  a 
half  million  dollars  on  account  of  old  freight  charges  and  advances. 
For  five  months  previous  to  the  date  mentioned  the  mines  had  been 
closed  on  account  of  a  strike  of  miners  and  no  shipping  had  been 
done;  therefore,  this  amount  included  no  current  freight  charges. 

Advances  hy  New  York  Central  lines  to  CGara  Coal  Company. — 
In  1909  the  O'Gara  Coal  Company  submitted  to  Mr.  Carstensen,  vice 
president  of  the  several  New  York  Central  lines,  a  statement  pur- 
porting to  show  $32,000  worth  of  unpaid  claims  due  to  it.  On  the 
strength  of  this  statement  Mr.  Carstensen  ordered  the  Big  Four  to 
advance  $20,000  to  the  coal  company,  although  the  carrier's  records 
shoAved  but  $8,000  of  valid  claims  due.  Against  this  advance  were 
applied  vouchers  in  settlement  of  prior  and  subsequent  claims  al- 
lowed, and  the  amount  was  finally  offset  in  1911.  In  eff'ect,  there- 
fore, the  Big  Four  in  1909  paid  claims  relating  to  shipments  moving 
in  1910  and  1911. 

In  Aug-ust,  1910,  the  Big  Four  loaned  to  the  O'Gara  Coal  Com- 
pany $225,000  on  the  latter's  one-year  note,  secured  by  all  the  stock 
and  two-thirds  of  the  bondj  of  the  Harrisburg  Big  Muddy  Coal 
Company,  a  subsidiary  of  the  O'Gara  Company.  At  expiration  in 
1911  a  new  note  for  the  same  amount  and  similarly  secured  was  made. 
In  1912  the  carrier  began  reducing  the  face  of  the  note  by  applying 
amounts  deducted  from  vouchers  due  the  coal  company  for  coal  pur- 
chased. When  the  second  note  matured  in  August,  1912,  a  new  one- 
year  note  for  the  unpaid  balance,  and  similarly  secured,  was  made, 
maturing  in  August,  1913.  By  the  time  this  third  note  matured  the 
indebtedness  had  decreased  to  approximately  $170,000,  but  the  car- 
rier did  not  secure  a  new  note  for  this  amount  and  for  some  reason 
did  not  foreclose  on  the  collateral.  One  month  later,  September, 
1913,  the  O'Gara  Coal  Company  and  the  Harrisburg  Big  Muddy 
Coal  Company  went  into  the  hands  of  receivers,  and  the  latest  ad- 
vices in  possession  of  the  Commission  indicate  that  there  is  still  due 
tRe  Big  Four  approximately  $170,000. 

In  1910  the  Lake  Shore  &  Michigan  Southern  advanced  to  the 
O'Gara  Coal  Company  $50,000  on  the  latter's  notes,  secured  by  one- 
third  of  the  bonds  of  the  Harrisburg  Big  Muddy  Coal  Company. 
The  carrier  later  collected  the  amount  by  deductions  from  vouchers 
in  payment  of  fuel  coal  purchased,  closing  the  account  during  1911. 

In  1912  the  Big  Four  advanced  $9,000  to  the  O'Gara  Coal  Com- 
pany as  advance  payments  on  claims  and  fuel  coal  purchased,  and 
later  collected  the  amount  by  applying  against  the  indebtednes? 
amounts  of  vouchers  payable  to  the  coal  company. 
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Prepayment  of  fuel  coal  bought  of  CGara  Goal  Company. — It  is 
customary  among  railroads  to  pay  about  the  fifteenth  of  each  month 
for  fuel  coal  delivered  during  the  preceding  month.  This  custom 
was  followed  by  all  the  New  York  Central  lines,  with  the  single 
exception  of  coal  bought  from  the  O'Gara  Coal  Company.  This 
company  rendered  invoices  as  soon  as  the  coal  was  loaded,  and  the 
carriers  paid  the  invoices  as  soon  as  they  were  received.  This  re- 
sulted in  the  carriers  issuing  in  some  months  ten  or  more  vouchers  in 
favor  of  the  coal  company  instead  of  one.  Interest  was  assessed  upon 
these  prepayments,  but  it  is  questionable  whether  the  additional  labor 
involved  in  caring  for  the  account  did  not  cost  the  carriers  more  than 
the  interest  received.  For  a  time  the  O'Gara  Coal  Company  kept  in 
its  Chicago  office  blank  bills  of  lading  which  it  filled  out  upon  receipt 
of  telegraphic  information  from  the  mines,  and  to  which  it  forged 
the  Bio^  Four  agent's  signature.  By  this  device  the  coal  company 
succeeded  in  making  out  and  rendering  its  invoices  a  day  earlier,  and 
in  securing  its  money  a  day  earlier,  than  would  have  been  possible 
had  it  waited  to  receive  the  actual  bills  of  lading  from  the  mines  by 
mail.  The  carrier  discovered  this  practice  and  stopped  it  prior  to 
the  Com.mission's  investigation. 

Extensions  of  credit  on  freight  charges. — An  amount  of  approxi- 
mately $25,000  due  the  Chicago,  Indiana  &  Southern  Railroad  by 
the  O'Gara  Coal  Company  for  freight  charges  accruing  in  January 
and  February,  1907,  was  transferred  to  the  books  of  the  Lake  Shore 
in  April,  1909.  This  amount,  plus  approximately  $17,000  due  the 
Lake  Shore  since  1907  and  1908,  the  O'Gara  Coal  Company  was  per- 
mitted to  reduce  by  payments  of  $2,000  per  month,  the  debt  being 
finally  paid  off  in  the  latter  part  of  1911.  The  result  was  an  exten- 
sion of  credit  of  freight  charges  for  nearly  five  years,  and  it  is 
worthy  of  mention  that  no  interest  was  charged  or  security  required 
of  the  coal  company. 

At  the  beginning  of  the  five  months'  strike  of  miners  in  1910,  the 
O'Gara  Coal  Company  owed  the  Chicago,  Indiana  &  Southern 
$58,000  and  the  Big  Four  $30,000  in  freight  charges  accruing  in  the 
early  months  of  that  year.  These  amounts  were  paid  off  largely  in 
coal — that  is,  by  deductions  of  5  cents  per  ton  from  amounts  due  the 
coal  company — and  were  finally  offset  about  the  middle  of  1912. 
Interest  was  charged  and  security  required  during  only  a  part  of 
the  time. 

On  current  freight  charges  due  the  Chicago,  Indiana  &  Southern 
and  the  Big  Four,  the  O'Gara  Coal  Company  was  until  June,  1913, 
granted  over  two  months'  credit — for  instance,  January  charges  were 
payable  during  Mnrch.  The  Chicago,  Indiana  &  Southern  always 
assessed  interest  from,  say  March  1,  but  the  Big  Four  charged  no 
interest  whatever  until  after  the  Commission's  investigation,  when, 
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in  April,  1913,  one  bill  containing  several  years'  interest  was  made, 
but  unless  settled  since  the  Commission's  latest  advices  is  not  yet  paid. 
Surety  bonds  to  the  amount  of  $100,000  secured  the  Chicago,  In- 
diana tX:  Southern.  Until  September,  1912,  the  Big  Four  Avas  secured 
by  a  bond  of  only  $30,000,  which  amount  was  later  increased  to 
$100,000.  The  result  of  this  arrangement  was  that  the  coal  company 
continually  had  the  use  of  large  sums  of  railroad  money  at  slight 
expense.  The  amount  of  this  indebtedness  varied  between  summer 
and  winter,  but  an  idea  of  the  amount  due  during  the  winter  months 
may  be  gained  from  the  statement  that  on  December  15,  1912,  the 
coal  company  owed  the  Chicago,  Indiana  &  Southern  $141,283.43 
and  the  Big  Four  $218,580.29,  which  amounts,  it  will  be  noted, 
greatly  exceed  the  amounts  of  the  security  furnished.  In  June,  1913, 
the  carriers  reduced  the  credit  to  45  days.  On  August  1  about 
$140,000  in  freight  charges  was  due  the  carriers,  and  this  amount  was 
at  last  accounts  still  outstanding,  owing  to  the  receivership  of  the  coal 
company,  the  surety  company  not  having  made  good  the  loss. 

Protection  of  O^Gara  contracts  hy  cancer. — The  Commission's  in- 
vestigation developed  several  instances  in  Avhich  the  O'Gara  Coal 
Company's  customers  who  were  temporarily  short  of  coal  were  sup- 
plied by  the  railroad  company,  the  latter  making  proper  settlement 
with  the  coal  company.  The  reason  ascribed  by  the  carriers'  super- 
intendents was  the  protection  of  the  O'Gara  Coal  Company  contracts. 

Solicitation  of  business  for  O'^Gara  Coal  Company  hy  railroad 
officials. — The  record  discloses  letters  written  by  Mr.  Brown  to  offi- 
cials of  other  railroads  and  industries  soliciting  their  coal  business 
for  the  O'Gara  Coal  Company  and  in  a  few  instances  for  the  Saline 
County  Coal  Company.  Mr.  Brown  testified  that  these  letters  were 
written  purely  from  a  traffic  standpoint  to  help  secure  tonnage  for 
the  Big  Four.  The  letters,  however,  were  marked  "  Letters  written 
by  W.  C.  Brown  in  behalf  of  the  O'Gara  Coal  Co."  So  far  as  can 
be  learned  no  such  effort  has  ever  been  made  to  secure  business  for  any 
other  coal  company,  eitlier  in  the  Ilarrisburg  district  or  elsewhere 
on  the  New  York  Central  system. 

Additional  price  paid  for  storage  coal. — Early  in  1910,  in  anticipa- 
tion of  the  strike  of  miners  in  the  Harrisburg  district,  the  New  York 
Central  lines  stored  at  Harrisburg  66,649  tons  of  coal,  for  which  the 
regular  contract  price  was  paid.  Of  this  tonnage  60,657  tons  were 
bought  of  the  O'Gara  Coal  Company.  In  July,  1910,  Mr.  Carstensen, 
vice  president,  on  authority  of  Mr.  Brown,  president,  issued  instruc- 
tions that  the  Coal  Company  be  paid  35  cents  per  ton  extra  on  this 
storage  coal,  giving  as  a  reason  that  the  coal  company  had  been 
"  prevented  by  the  railroad  company  from  selling  the  coal  to  others 
at  a  price  higher  than  the  regular  contract  price  to  the  railroad  com 
pany."     Accordingly,  vouchers  for  $21,230.02  were  passed  in  favor 
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of  the  coal  company.  This  payment  assumes  the  aspect  of  a  pui^ 
donation  and  was  made  in  cash,  notwithstanding  the  fact  that  the  coal 
company  was  heavily  in  debt  to  the  carriers  at  the  time. 

Prices  paid  hy  carriers  for  fuel  coal. — After  the  1910  strike,  con- 
flict arose  between  the  New  York  Central  lines  and  the  O'Gara  Coal 
Company  as  to  the  price  to  be  paid  for  coal.  The  latter  insisted  on 
an  increase  of  20  cents  per  ton  over  the  1900  contract  and  so  billed 
its  coal;  the  carrier,  hoAvever,  paid  the  1909  price  until  March,  1911, 
when  a  compromise  was  effected,  the  result  being  an  increase  of  12^ 
cents  over  the  1909  price.  Approximately  $102,000  was  paid  the  coal 
company  in  this  adjustment.  The  1911  price,  however,  was  but  5 
cents  per  ton  over  that  of  1909.  It  is  worthy  of  mention  that  during 
the  period  (1910-11)  when  the  carrier  was  paying  a  high  price  for 
its  coal,  the  coal  company  was  selling  the  same  size  of  coal  to  another 
railroad  company  for  a  much  less  price :  furthermore  the  carriers' 
records  shoAv  that  it  could  have  bought  the  same  size  coal  on  its  lines 
in  a  near-by  county  for  17J  cents  less  than  it  paid  the  O'Gara  Coal 
Company. 

Use  of  false  point  of  origin  on  Big  Four  hilling. — Some  of  the 
O'Gara  Coal  Company's  mines  are  located  at  Eldorado,  8  miles 
north  of  Harrisburg.  The  product  of  the  mines  at  Harrisburg  has 
a  better  trade  reputation  and  is  more  in  demand  than  that  produced 
by  the  mines  farther  north  in  the  district.  For  the  purpose  of  con- 
cealing from  customers  the  fact  that  their  orders  were  being  filled 
with  Eldorado  coal,  the  O'Gara  Coal  Company  prevailed  upon  the 
Big  Four  to  bill  O'Gara's  Eldorado  shipments  in  such  form  as  to 
indicate  to  the  consignees  of  such  shipments  that  the  coal  had  come 
from  Harrisburg.  It  is  significant  that  the  Big  Four  discontinued 
this  practice  immediately  upon  learning  that  the  Commission  was 
aware  of  it.  This  matter  was  referred  to  the  Department  of  Justice, 
with  the  result  that  indictments  were  returned  against  the  carrier 
for  granting  a  discrimination  in  Adolation  of  the  Elkins  Act.  The 
Big  Four  recently  pleaded  nolo  contendere  to  this  charge  and  paid  a 
fine  of  $3,000. 

Unlawful  application  of  divisions  of  through  rates. — One  of  the 
O'Gara  Coal  Company's  largest  customers  was  the  Grand  Trunk 
Western  Railway,  but  to  secure  its  business  the  coal  companj^  was 
obliged  to  make  low  prices  in  order  to  compete  with  operators  on  the 
Illinois  Central  and  Chicago  &  Eastern  Illinois,  who  could  ship  on 
lower  freight  rates.  Although  the  coal  Avas  sold  f.  o.  b.  Grand  Trunk 
junctions,  the  O'Gara  Coal  Company,  in  order  to  meet  competi- 
tion, billed  this  coal  to  fictitious  destinations  beyond  these  points,  and 
prepaid  the  freight  at  the  New  York  Central  lines  divisions  of  the 
through  rates,  instead  of  at  the  local  rates  to  the  junction  points 
where  the  coal   AAas   actually   used.     The   coal   company,   Avith   the 
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collusion  of  the  carriers,  thus  succeeded  in  defeating*  the  lawful  rates 
to  the  actual  destinations  by  10  and  13  cents  per  ton.  The  matter 
was  referred  to  the  Department  of  Justice,  with  the  result  that  in- 
dictments were  returned  against  all  the  parties  at  interest.  Re- 
cently the  Big  Four  and  Chicago,  Indiana  &  Southern  pleaded  nolo 
contendere  to  these  charges  and  were  assessed  fines  aggregating 
$12,000.  The  O'Gara  Coal  Company  entered  the  same  plea  and  was 
assessed  fines  aggregating  $5,000 ;  the  Grand  Trunk  also  pleaded  nolo 
contendere  and  was  fined  $5,000. 

Relate  of  $60,000  to  O'Gara  Coal  Company.— The  Lake  Shore  & 
Michigan  Southern  Railway  in  1909  issued  in  favor  of  the  O'Gara 
Coal  Company  seven  vouchers  aggregating  $60,000,  and  concealed  the 
payments  on  its  books  by  charging  them  to  a  large  suspense  account. 
These  payments  were  made  on  the  authority  of  R.  M.  Huddleston, 
then  auditor  of  the  Lake  Shore,  but  now  general  auditor  of  the  New 
York  Central  lines  west  of  Buffalo,  and  purported  to  be  for  advance 
payments  on  coal,  invoices  for  which  had  not  been  received.  Mr. 
Huddleston  testified  that  he  acted  on  his  own  authority  and  without 
the  knowledge  of  his  superiors.  Mr.  Carstensen,  vice  president,  in 
charge  of  accounts,  testified  he  had  never  heard  of  the  payments 
until  brought  to  his  attention  by  the  Commission.  Data  in  the  hands 
of  the  Commission,  however,  shows  that  Mr.  Carstensen's  attention 
was  directed  to  the  payments  less  than  a  year  after  they  were  made. 
The  vouchers  covering  these  payments  were  not  supported  by  any 
papers  whatever,  and  it  is  apparent  that  all  details  of  the  transaction 
were  destroyed  or  skillfully  concealed.  Upon  being  pressed  for 
documents  in  support  of  the  payments,  Mr.  Huddleston  produced 
45  carbon 'copies  of  O'Gara  Coal  Company  invoices  against  the  Lake 
Shore,  covering  the  value  of  1,250  cars  of  coal,  and  aggregating, 
according  to  an  adding  machine  slip  attached,  $60,000.  It  developed, 
however,  that  these  invoices  had  been  gathered  for  the  mere  purpose 
of  giving  the  appearance  of  support  to  the  payments  and  in  reality 
had  no  connection  with  them ;  in  fact,  the  extensions  of  some  of  them 
had  been  changed  in  order  to  make  the  aggregate  an  even  $60,000. 
Mr.  Huddleston  denied  imder  oath  any  knowledge  of  the  source  of 
these  invoices,  how  or  for  what  purpose  they  were  prepared,  how 
they  came  to  be  in  his  desk,  who  put  them  there,  or  how  long  they 
had  been  there. 

Mr.  Huddleston  first  testified  that  these  payments  were  in  settle- 
ment of  a  controversy  with  the  O'Gara  Coal  Company  concerning 
the  loss  of  some  400  cars  of  coal  in  1905  and  1906.  The  Commis- 
sion's investigation  developed  that  some  confusion  did  actually  exist 
at  that  time,  but  that  settlement  for  all  shipments  had  been  made  be- 
fore the  end  of  1907.  Confronted  with  proof  to  this  effect,  Mr. 
Huddleston  retained  personal  counsel  on  whose  advice  he  retracted 
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most  of  his  previous  testimony,  and  explained  the  payments  as 
covering  the  value  of  coal  in  the  possession  of  the  New  York  Central 
lines  between  the  bill  of  lading  date  and  the  time,  a  few  days  later, 
when  the  coal  company  received  its  money.  His  first  testimony 
was  to  the  effect  that  the  amount  would  eventually  be  repaid  to  the 
Lake  Shore  by  other  system  lines,  but  he  retracted  this  and  testified 
that  the  O'Gara  Coal  Company  owed  the  Lake  Shore  the  amount, 
although  he  admitted  that  he  had  never  asked  the  coal  company 
for  payment  and  had  never  included  the  amount  in  a  statement 
against  it.  The  O'Gara  Coal  Company  denied  the  indebtedness  to 
the  Lake  Shore,  but  declined  to  submit  its  books  even  under  sub- 
poena, declaring  that  all  its  records  are  destroyed  within  a  year  or 
two  after  their  use.  This  statement  is  improbable,  to  say  the  least. 
The  New  York  Central  lines  permitted  the  record  relating  to  this 
transaction  to  remain  in  this  unsatisfactory  shape,  and  it  became 
necessary  to  refer  the  matter  to  the  Department  of  Justice  with  the 
result  that  indictments  were  returned  against  three  of  the  New  York 
Central  lines,  the  coal  company,  and  certain  individuals. 

It  appears  that  in  October,  1913,  the  Lake  Shore  deducted  this 
$60,000,  plus  4  years'  interest,  from  vouchers  payable  to  the  coal  com- 
pany for  fuel  coal  purchased.  The  coal  company  had  assigned  its 
invoices  to  a  Chicago  bank,  so  that  in  reality  not  the  coal  company 
but  the  bank  has  paid  the  amount,  although  the  Lake  Shore  books 
have  been  relieved. 

It  has  been  shown  elsewhere  that  W.  C,  Brown  has  been  associated 
constantly  with  the  Saline  County  Coal  Company  since  its  inception, 
and,  in  fact,  was  one  of  the  promotors  thereof.  It  should  be  stated, 
however,  that  the  Commission  has  discovered  no  evidences  of  favor- 
itism on  the  part  of  the  New  York  Central  Lines  toward  that  com- 
pany. The  O'Gara  Coal  Company,  on  the  other  hand,  was  extended 
many  preferences  and,  as  already  related,  was  practically  supported 
by  the  carriers  for  years.  Many  of  the  concessions  described  above 
were  skillfully  concealed,  and  some  were  discovered  almost  by  ac- 
cident. The  attempts  of  Mr.  Brown  and  others  of  the  carriers' 
officials  to  explain  the  concessions  leave  much  to  be  desired.  In  short, 
they  amount  to  ignorance  of  the  rebates  mentioned,  while  as  to  loans, 
advances,  and  extensions  of  credit  Mr.  Brown  and  his  associates 
admit  kno^v^ledge  of  the  practices  but  claim  to  have  been  actuated 
by  a  desire  to  protect  the  fuel  supply  and  the  traffic  of  their  lines 
by  protecting  a  patron  from  the  financial  disaster  that  would  other- 
wise occur.  It  is  significant,  in  this  connection,  that  among  the 
hundreds  of  industries  along  the  13,000  miles  of  New  York  Central 
lines'  tracks  the  carriers  should  have  overlooked  all  moribund  con- 
cerns except  one  of  those  in  which  the  carriers'  officials  were  inter- 
ested.    Be  that  as  it  may,  certain  it  is  that  among  minor  officials 
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the  impression  has  always  prevailed  that  their  superiors  were  in 
some  manner  interested  in  the  O'Gara  Coal  Company,  and  that  the 
latter  was  in  reality  a  New  York  Central  property.  This  no  doubt 
has  caused  in  the  minds  of  these  minor  officials  the  idea  of  favor- 
ing the  coal  company  even  in  the  absence  of  specific  instructions 
from  superiors.  The  fact  is,  and  this  is  fully  shown  of  record,  that 
the  connection  of  some  of  the  high  officials  of  the  New  York  Central 
lines  with  these  coal  properties  resulted  in  no  small  demoralization 
in  the  service  and  led  to  a  belief  on  the  part  of  minor  officials  that 
in  permitting  these  abuses  to  go  on  they  were  promoting  the  interests 
of  their  superior  officers.  Whether  this  explains  Mr.  Huddleston's 
course  is  not  clear  from  the  record.  We  see  no  other  possible  expla- 
nation, so  far  as  minor  officials  and  employees  are  concerned,  respect- 
ing some  of  the  abuses  hereinabove  described.  In  any  event,  neither 
W.  C.  Brown  nor  his  associates  can  escape  severe  criticism  for  per- 
mitting these  practices  to  exist.  The  Commission  deems  as  signifi- 
cant the  attitude  of  Mr.  Brown  and  Mr.  Carstensen  in  the  matter 
of  the  payment  to  the  O'Gara  Coal  Company  of  the  $60,000  rebate 
described  elsewhere.  In  testifying  before  the  Commission  Mr.  Hud- 
dleston,  the  general  auditor,  took  upon  himself  the  entire  responsi- 
bility of  that  transaction,  and  asserted  that  his  superiors  did  not 
authorize  or  even  have  knowledge  of  the  payments.  .  Mr.  Brown  and 
Mr.  Carstensen  specifically  denied  any  knowledge  of  the  $60,000  re- 
bate and  appeared  shocked  that  such  conditions  should  prevail  in 
their  organization.  A  singular  phase  of  the  situation  is  that  no  one 
connected  with  the  New  York  Central  lines  except  Mr.  Huddleston 
pretended  that  he  had  authority  to  make  such  a  payment.  Both 
Mr.  Brown  and  Mr.  Carstensen  specifically  denied  that  Mr.  Huddle- 
ston's powers  embraced  any  such  discretion.  Yet,  although  mis- 
application of  company  funds  is  usually  punishable  at  least  by 
dismissal,  Mr.  Huddleston  has  been  retained  in  his  position  for  over 
a  year  since  the  Commission  first  brought  the  matter  to  the  attention 
of  the  New  York  Central  officials.  Neither  Mr.  Huddleston's  testi- 
mony nor  his  demeanor  on  the  witness  stand  was  satisfactory,  and 
his  statements  can  be  accepted  only  with  reservations. 

TENTATIVE    PLANS    OF    CONSOLIDATION. 

On  various  occasions  the  New  York  Central  officials  have  had 
under  consideration  plans  for  the  consolidation  of  all  the  coal  prop- 
erties in  the  Harrisburg  district  associated  with  the  New  York  Cen- 
tral lines.  Briefl3\  the  plan  contemplated  that  the  Chicago  &  Harris- 
burg Coal  Company,  owned  by  the  Big  Four,  would  issue,  bonds 
guaranteed  by  the  Big  Four  and  purchase  from  the  latter  its  coal 
lands  and  from  the  Saline  County  Coal  Company  and  O'Gara  Coal 
Company  their  mines  and  lands.     There  w^as  then  to  be  formed  an 
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operating  company,  to  which  the  mines  and  part  of  the  lands  would 
be  leased  for  operation. 

W.  C.  Brown  and  other  officials  testified  that  the  plan  never  received 
serious  consideration  and  in  all  probability  would  never  be  effected. 
It  is  worthy  of  mention,  on  the  other  hand,  that  in  the  latter  part  of 
1913  the  capital  stock  of  the  Chicago  &  Harrisburg  Coal  Company 
was  increased  from  $55,000  to  $1,500,000,  and  that  company  began 
taking  over  the  coal  lands  owned  by  its  parent  company,  the  Big  Four 
Railway.  Whether  this  is  the  beginning  of  a  gigantic  coal  proposi- 
tion involving  the  purchase  of  the  Saline  and  O'Gara  properties,  and 
based  on  the  credit  of  the  New  York  Central  lines,  the  record  does 
not  disclose.  Such  a  use  of  railroad  credit  for  the  private  ends  of 
favored  individuals  should  obviously  receive,  if  carried  out,  the 
severest  condemnation  of  the  law. 
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The  Problem  of  the  Railroads 
is  Your  Problem 

By 

Lewis  B.  Franklin 

Vice  President  of  the  Guaranty  Trust  Company  of  New  York 

One  of  the  most  serious  problems  in  which  we  are  deeply 
interested  and  upon  which  the  public  needs  educating  is  the 
relation  of  the  State  and  Federal  Governments  to  our  great 
transportation  systems.  The  regulation  of  Public  Utility 
Corporations  by  State  Commissions,  now  in  effect  to  a 
greater  or  less  extent  in  thirty-three  states,  has  been 
accepted  generally  as  wise  and  proper  by  the  Banker,  the 
Operator  and  the  Public.  The  reason  for  this  approval  by 
all  classes  is  to  be  found  in  the  fact  that  for  the  most  part 
these  State  Commissions  have  recognized  the  sound  eco- 
nomic principle  that  regulated  monopoly  provides  the  best 
service  to  the  public  at  the  lowest  rates  commensurate  with 
a  fair  return  on  the  investment.  The  questions  as  to  what 
constitutes  a  fair  return  and  on  what  basis  the  value  of 
the  investment  should  be  computed  are  still  under  discus- 
sion, but  progress  is  being  made  from  year  to  year  in  bringing 
the  various  commissions  into  harmony  with  each  other  and 
with  the  Operators  and  Bankers.  As  a  matter  of  fact  the 
question  of  a  fair  return  is  not  a  theoretical  question,  but  a 
very  practical  one.  In  the  last  analysis,  a  fair  return  must 
be  one  that  will  attract  capital  in  sufficient  quantities  to  pro- 
vide adequate  service,  and  this  necessary  return  will  fluctuate 
according  to  the  price  of  capital  for  that  class  of  undertaking 
in  the  market  places  of  the  world. 
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The  Railroad  Problem 

As  regulated  monopoly  has  become  the  practice  in  our 
Municipalities,  so  regulated  competition  has  been  instituted 
in  the  relations  of  the  Federal  Government  with  our  inter- 
state transportation  system.  Federal  regulation  of  railroad 
rates,  both  intra  and  inter  state  is,  I  believe,  sound  in  prin- 
ciple and  beneficent  in  practice,  but  it  can  never  be  practical 
to  have  our  great  transcontinental  systems  subject  to  one 
master  as  a  whole  and  to  forty-eight  masters  as  to  their 
several  parts.  The  time  is  coming,  and  I  trust  is  not  far  off, 
when  the  regulation  of  our  Railroads  will  be  taken  entirely 
out  of  the  hands  of  the  several  State  Legislatures  and  placed 
where  it  belongs — in  the  hands  of  the  Interstate  Commerce 
Commission.  Some  of  our  legal  friends  may  tell  us  that  this 
cannot  be  done;  that  the  sovereign  power  of  the  states  granted 
them  by  the  Constitution  cannot  be  taken  away;  that  they 
must  continue  to  supervise  and  control  the  Corporations 
which  they  have  created.  Sovereign  power  was  not  given 
to  each  state  without  exception  y  but  certain  important  func- 
tions were  reserved  solely  for  the  Federal  Government,  in- 
cluding the  control  of  commerce  between  the  several  states 
and  the  estabUshment  of  post  roads. 

Constitutional  Authority 

It  must  be  remembered  that  at  the  time  of  the  adoption 
of  the  Constitution  there  was  in  the  mind  of  none  of  its 
framers  any  conception  of  our  modern  systems  of  railroads, 
of  telegraphs,  of  telephones  or  of  steamships.  Interstate 
travel  was  by  post  roads  and  over  the  estabUshment  of  such 
means  of  communication  Congress  was  given  power.  This 
power  was  not  limited  to  interstate  roads,  but  was  general  in 
character,  thereby  indicating  that  intra  state  transportation 
is  only  a  part  of  interstate  traflBc  and  that  control  should  not 
be  divided  but  centered  in  the  Federal  Government.  I  firmly 
beUeve  that  had  present  conditions  of  transportation  existed 
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at  that  time,  that  sole  power  of  Regulation  of  all  transporta- 
tion  would  have  been  delegated  to  the  Federal  Govemment, 
and  sincerely  hope  that  this  can  be  shortly  brought  about 
by  Federal  Legislation. 

Construction  s.s.  Destruction 

If  it  is  proper  for  the  Government  to  establish  railroad  rates, 
and  therefore  in  a  large  degree  determine  the  gross  revenue 

of  the  railroad  corporations,  is  it  not  also  propo"  that  the  same 
power  should  exercise  supervision  over  such  expenses  as  are 

subject  to  control?  The  trouble  with  the  present  system  of 
regulation  is  that  it  is  founded  on  the  supposition  that  the 
railroad  corporations  are  malign  creatures  of  a  corrupt  money 
power  and  therefore  repressive  measures  are  the  only  ones 
needed.  While  there  may  in  the  pwist  have  been  some  war- 
rant for  this  idea  the  time  has  come  when  our  legislators 
must  awake  to  an  appreaatkm  of  the  fact  that  the  owner- 
ship of  the  Railroads  is  in  the  hands  of  a  great  mass  of  the 
people  and  to  the  necessity  :'  i  ronstructive  policy  instead 
of  9.  '^e^tractive  policy.  'VM:.^:  ..  :.:^::^e  in  the  attitude  of  the 
G  .neiLt  since  the  days  o:  '.-e  ^:-:e  sixties,  when  Congress 

V  -  granting  aid  to  the  transcontinental  lines  reaching 

out  a  :  v^  :he  western  prairies  I  We  do  not  want  aid  of  that 
kind  now,  but  we  do  want  justice.  We  want  intelligoit 
action  on  these  problems.  We  do  not  want  legislation  by 
compulsion — compulsion  from  the  railroads,  from  the  shipi)er 
or  from  labor,  but  a  fair  decision  based  on  knowledge,  not  on 
supposition;  on  equity,  and  not  on  political  expedience. 

Federal  Incorporation 

It  has  seemed  to  many  of  those  who  have  studied  this 
question  that  compulsory  Federal  incorporation  of  all  rail- 
road corporations  doing  an  interstate  business  is  the  first 
step  toward  the  solution  of  the  problem.  Our  transporta- 
tion systems  are  not  less  important  to  the  country  at  large 
than  is  our  National  Banking  System  and  should  even  more 
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logically  come  under  Federal  Control.  A  Federal  Railroad 
Board  with  Regional  Boards  constituted  in  a  way  similar 
to  the  Federal  Reserve  Board,  with  Federal  incorporation, 
would,  in  my  opinion,  provide  for  our  railroad  systems 
stability,  freedom  from  inexpert  regulation  and  release  from 
outside  domination.  Such  intelligent  supervision  would 
lead  to  a  restoration  of  confidence  in  railroad  securities  and 
thereby  enable  the  companies  to  borrow  money  upon  reason- 
able terms  to  provide  funds  with  which  to  construct  improve- 
ments necessary  to  good  service  and  extensions  whereby  new 
territory  can  be  opened  up. 

It  is  not  alone  to  those  of  our  members  who  are  distribu- 
tors of  Railroad  securities  that  this  situation  is  of  interest. 
The  railroad  problem  is  the  most  important  and  at  this  time 
happens  to  be  the  most  prominent  example  of  the  much 
larger  question  of  the  relation  of  Government  to  Business, 
in  which  question  every  dealer  in  corporation  securities  is 
intensely  interested.  A  happy  solution  of  the  railroad 
problem  means  a  long  step  in  the  direction  of  a  better  under- 
standing of  the  proper  relationship  of  corporate  enterprise 
to  the  State  and  Federal  Governments,  particularly  if  the 
solution  is  brought  about  through  the  education  of  the 
general  public  to  a  realization  of  their  dependence  upon 
business  prosperity.  Even  those  of  us  who  confine  our 
dealings  to  Municipal  Bonds  cannot  afford  to  overlook  this 
wider  aspect  and  do  all  we  can  to  assist  in  this  work  of  educa- 
tion. 

It  may  be  argued  that  this  problem  is  too  difficult  for  us 
to  undertake,  but  I  say  to  you,  that  if  this  Association  is 
not  willing  to  tackle  a  problem  upon  the  proper  solution  of 
which  depends  the  very  existence  of  that  industry  upon  which 
all  other  industries  depend,  then  it  is  not  worthy  of  existence. 
Our  past  record  leads  me  to  believe  that  we  can  make  our 
weight  felt,  and  deeply  felt,  in  State  Legislatures,  in  Washing- 
ton and  in  the  country  at  large. 

[6] 


Our  Opportunity 

I  am  convinced,  at  this  period  when  the  former  channels 
of  trade  are  for  a  time  at  least  abandoned,  the  money  centers 
of  the  old  world  have  relinquished  to  us  their  ancient  prestige 
and  our  young  country  occupies  the  dominant  position  in 
world  finance;  that  the  Investment  Bankers  Association 
has  a  wonderful  opportunity  before  it;  an  opportunity  to  help 
in  molding  public  opinion  to  the  end  that  our  Chief  Execu- 
tive, our  Congress,  our  bankers  and  our  merchants  may  so 
co-operate  in  wise  legislation,  in  constructive  finance  and 
courageous  expansion  of  trade  that  these  United  States  of 
America  may  maintain  that  proud  position  of  leadership 
which  is  now  theirs. 


[7] 


THE 


INTERSTATE  gOMMERgE  AKT. 


POOLING  AND  COMBINATIONS 


WHICH 
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ADDRESS  AT  THE  DINNER 


OF   THE 


BOSTON    MERCHANT'S   ASSOCIATION, 


January  8th,    1889, 


HY 


THOMAS   M.   COOLEY. 


COMBINATIONS  IN  TRANSPORTATION. 


I  believe  I  am  expected  to  say  something  on  the  subject 
of  Combinations  and  Concentrations  of  Interests  with  special 
reference  to  the  business  of  transportation  of  persons  and 
property  by  railroad.  The  occasion  for  saying  anything 
may  be  attributed,  I  suppose,  to  the  desire  now  being  ex- 
pressed in  some  quarters  that  the  Act  to  regulate  commerce 
should  be  repealed,  or  at  least  be  amended  by  striking  out 
certain  clauses  which  are  supposed  to  bear  heavily  on  the 
railroads. 

I  do  not  understand  that  the  question  of  the  repeal  of  the 
Act  is  to  be  discussed  at  this  time,  and  if  it  were,  I  do  not 
know  that  I  should  care  to  speak  upon  it.  I  may  say,  how- 
ever, that  the  Act  has  a  good  purpose  in  view;  it  was  in- 
tended to  correct  enormous  abuses  previously  existing;  but 
they  cannot  be  corrected  without  cutting  off  some  sources  of 
improper  income.  These  did  not  all  accrue  to  the  benefit 
of  the  railroads  or  of  railroad  men ;  other  classes  profited 
upon  them  also,  and  it  is  expecting  altogether  too  much  to 
suppose  that  they  will  acquiesce  in  the  sources  of  their  ille- 
gitimate profits  being  cut  off  without  making  an  effort  to 
retain  them.  The  reform  therefore  which  the  law  intends 
must  embrace  other  classes  besides  those  who  are  in  railroad 
service,  and  it  must  be  expected  that  others  besides  railroad 
men  will  for  personal  reasons  desire  to  get  rid  of  it. 

The  urgent  call  for  a  modification  of  the  Act  which  comes 
from  railroad  circles  has  sprung  up  recently.     There  were 


indeed  some  objections  made  to  it  immediately  after  its 
passage  as  well  as  before,  but  when  it  was  given  effect  it 
was  found  quite  to  the  surprise  of  some  who  had  prophesied 
disaster  to  the  railroads  from  it  that  the  disasters  did  not 
follow.  Indeed  for  six  months  or  more  after  the  Act  took 
effect  it  was  generally  conceded  it  helped  the  railroads  in- 
stead of  harming  them.  They  gained  in  revenue  from  the 
anti-discriminating  clauses  more  than  they  lost  from  the 
prohibition  of  the  greater  charge  upon  the  shorter  haul. 
Every  one  ought  to  have  been  gratified  with  this,  because 
the  gain  to  the  roads  was  not  at  the  expense  of  the  gen- 
eral public;  it  was,  on  the  other  hand,  to  their  advantage, 
because  it  was  a  gain  resulting  principally  from  taking  away 
unfair  advantages  which  before  were  benefiting  favored  per- 
sons at  the  expense  of  others  upon  whom  the  burden  was 
proportionally  increa3ed. 

I  desire/to  call  special  attention  to  this  fact:  that  the 
period  during  which  the  law  operated  most  to  the  benefit  of 
the  railroads  was  precisely  that  during  which  its  provisions 
were  best  observed.  I  think  this  to  be  an  undeniable  fact; 
and  if  it  is  a  fact,  it  is  deserving  of  more  attention  than  up 
to  this  time  it  has  received  from  the  managers  of  railroads: 
It  was  also  the  period  during  which  the  law  was  com- 
plained of  the  least. 

There  are  very  vigorous  complaints  now.  They  relate 
mainly  to  the  clause  of  the  Act  which  forbids  the  greater 
charge  on  the  shorter  haul  on  the  same  line  in  the  same 
direction  where  the  circumstances  and  conditions  are  simi- 
lar, and  that  which  makes  pooling  unlawful.  The  first- 
mentioned  clause  embodies  a  principle  right  in  itself.  In 
large  sections  of  the  country  the  roads  have  come  into  con- 


formity  with  it  and  not  suffered  loss  from  doing  so.  In 
others  it  was  not  practicable  to  do  so,  at  least  immediately. 
But  the  difficulties  are  greatly  increased  by  the  excessive 
competition  of  the  roads  at  leading  points,  and  they  will 
diminish  as  the  managers  come  to  better  understanding 
among  themselves.  The  provision  does  not  establish  an  iron 
rule;  it  is  meant  to  be  sufficiently  elastic  to  operate  justly, 
and  if  the  managers  give  their  best  efforts  to  come  into  con- 
formity with  it,  they  will  be  very  likely  to  find,  perhaps  to 
their  surprise,  that  they  can  do  so  without  injury.  What 
they  lose  in  one  way  they  will  make  up  in  others. 

But  the  chief  reason  the  railroad  managers  bring  forward 
for  an  amendment  of  the  law  concerns  the  matter  of  pool- 
ing. The  privilege  of  pooling  is  supposed  by  them  to  be  of 
vital  importance,  and  their  opinions  on  the  subject  are  en- 
titled to  respectful  consideration. 

I  have  referred  to  the  fact  that  the  law  w^as  best  observed 
at  the  outset.  But  in  a  few  months  it  began  to  be  noticed 
that  many  persons  in  railroad  service  were  giving  more  at- 
tention to  contrivances  for  evading  the  spirit  and  intent  of 
the  law  than  they  w^ere  to  obeying  it.  Their  ingenuity  in  this 
regard  may  almost  be  pronounced  marvelous;  the  old  mis- 
chiefs were  reproduced  under  new  guises  just  so  far  as  plausi- 
ble excuses  could  be  invented  for  the  purpose.  One  curious 
feature  of  the  sort  of  railroad  management  that  was  indulged 
in  was  that  the  methods  that  were  devised  for  evading  the  law 
instead  of  increasing  thepecuniary  returns  from  railway 
service  almost  invariably  diminished  them.  A  secret  rebate 
made  to  a  favored  dealer  does  not  increase  the  aggregate  of 
railroad  shipments,  and  is  therefore  a  total  loss  to  railroad 
revenues.     When  property  is  allowed  to  go  forward  under- 


billed,  there  is  a  like  loss.  If  any  member  of  the  Associa- 
tion had  been  in  Chicago  a  few  weeks  ago  and  had  had 
occasion  to  look  into  one  of  the  general  railroad  ticket  offices 
he  might  have  thought  that  all  travel  had  ceased,  for  nobody 
seemed  to  be  calling  for  tickets.  In  the  "cut-rate"  office 
across  the  w^ay,  however,  he  might  have  discovered  a  very 
different  condition  of  things.  It  was  the  scalpers  who  were 
selling  the  tickets,  and  they  were  doing  so  on  such  terms  as 
enabled  them  to  grow  rapidly  rich  while  the  roads  were 
growdng  poor. 

I  know  of  no  reason  for  supposing  that  the  general  travel 
of  the  country  w^as  increased  through  the  assistance  of  this 
class  of  men,  and  so  far  as  could  be  seen  the  commissions 
paid  were  altogether  lost.  Very  likely  some  roads  lost  more 
than  others  through  the  improper  diversion  of  revenue  from 
their  treasuries ;  possibly  some  of  them  may  have  been  ac- 
tual gainers  by  their  illegitimate  courses  ;  but  the  probabili- 
ties are  all  against  it. 

Any  misconduct  of  this  sort  on  the  part  of  one  road  is 
imitated  at  once.  The  general  practice  has  been  for  each 
road  to  give  rebate  for  rebate,  make  cut  for  cut,  and  in  the 
end  the  account  of  profits  and  losses  shows  gains  by  no  one. 
It  is  all  loss,  and  all  the  roads  share  it. 

These  things  are  done  in  w;a3^s  supposed  not  to  be  ac- 
tually criminal  under  the  law,  but  the  whole  business  is 
very  plainly  opposed  to  the  spirit  of  the  law,  and  it  is  done 
with  a  purpose  of  evasion.  The  law  intends  that  the  rates 
for  the  transportation  of  persons  and  property  shall  be  the 
^ame  for  all  classes  and  shall  be  steadily  maintained.  It 
also  intends  that  the  railroad  business  of  the  country  shall 
be  done  openly  and  with  full  publicity.     This  equal  and 


just  purpose  of  the  law  is  defeated  by  contrivances  that  are 
clearly  opposed  to  the  intent  of  the  law  if  not  to  its  terms. 

Now  when  parties  are  thus  busy  in  contriving  methods 
for  rendering  the  law  of  no  effect,  and  their  evasions  of  its 
purpose  are  seen  to  have  a  direct  tendency  to  diminish  the 
corporate  revenues,  they  are  hardly  the  parties  to  put  them- 
selves upon  the  stand  to  prove  that  the  law  is  injuring  their 
roads.  Besides,  the  evidence  they  bring  forward  is  not  to 
the  point. 

We  can  all  see  that  the  old  practices  which  the  law  un- 
dertook to  put  an  end  to,  but  which  are  still  persisted  in, 
are  harmful.  What  we  need  to  be  shown  is  that  the  fruits 
of  obedience  to  the  law  would  be  equally  injurious,  or  per- 
haps more  so.  These  are  precisely  the  proofs  that  are  not 
brought  forward. 

The  reply  made  to  us  when  this  is  said  is  tliat  the  disre- 
gard of  legal  obligations  comes  from  excessive  competition. 
Formerly  this  was  kept  within  bounds  by  the  device  of  pool- 
ing, but  pooling  is  now  prohibited,  and  there  are  no  means 
within  the  reach  of  the  railroads  to  protect  them  against 
rate  wars.  These  wars  will  break  out  inevitabl}^,  and  when 
they  do  the  roads  will  reach  for  traffic  by  every  available 
means.  If  one  gives  rebates  another  will ;  if  one  puts  its 
passenger  tickets  into  the  hands  of  outside  parties  its  com- 
petitor is  compelled  to  do  the  same.     This  is  the  plea. 

Putting  aside  for  the  time  being  the  question  whether 
pooling  ought  or  ought  not  to  be  allowed,  I  must  insist 
that  the  argument  now  made  for  it  is  radically  unsound 
and  vicious,  because  it  rests  upon  an  assumption  that  vio- 
lation of  law  by  one  is  justification  for  violation  by  another. 
The  sentiment  in  railroad  circles  on  this  subject  is  not  only 
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opposed  to  sound  public  morality,  but  it  necessarily  tends 
to  the  perpetuation  of  the  very  evils  under  which  the  roads 
are  now  suffering. 

Every  man  ought  to  be  a  law-abiding  citizen  ;  railroad 
managers  just  as  much  as  any  other  class  of  persons.  Vio- 
lation of  a  law  w^hich  has  a  just  purpose  in  view,  and  espe- 
cially of  any  provision  of  the  law  that  is  unmistakably  just 
and  right  in  itself,  ought  to  be  odious.  Any  citizen  knowing 
of  the  violation,  instead  of  imitating  it,  ought  to  assist  in 
bringing  the  offender  to  justice.  If  the  violation  particularly 
affects  any  one  business,  the  persons  engaged  in  that  busi- 
ness ought  to  feel  themselves  under  special  obligation  to  see 
not  only  that  the  crime  is  punished,  but  that  it  is  made  dis- 
reputable. If  a  sentiment  to  any  such  effect  exists  in  rail- 
road circles  it  has  not  been  made  known  outside  of  them. 
In  saying  this  I  wish  distinctly  to  be  understood  that  I  do 
not  join  in  any  general  indictment  of  railroad  managers. 
I  understand  too  well  that  a  great  many  among  them  de- 
sire that  the  law  shall  be  enforced,  and  would  willingh''  obey 
it  to  the  letter  if  they  thought  under  the  circumstances  they 
could  do  so,  but  many  even  of  these  are  affected  by  the  old 
notions  growing  out  of  old  and  chronic  abuses,  and  v/hen  a 
competitor  breaks  the  law  they  do  not  hesitate  to  do  the  same 
thing  in  order  to  get  even  with  him.  The  crime  thus  spreads 
from  one  to  another  until  all  are  involved.  Each  one  justi- 
fies his  own  conduct  by  the  bad  conduct  of  the  one  who  pre- 
ceded him  in  disobedience  or  is  supposed  to  have  done  so. 
He  would  have  us  understand  that  he  would  not  have  done 
what  he  did  if  he  had  been  a  free  agent,  but  that  what  the 
other  had  done  left  him  no  choice  but  to  follow  the  example. 
He  was  thus  compelled  to  violate  the  law  because  another 
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did,  and  he  fails  to  recognize  an  obligation  as  a  citizen  either 
to  institute  prosecutions  himself  or  to  furnish  the  evidence 
on  which  the  public  authorities  can  prosecute. 

Now  I  know  nothing  corresponding  to  this  in  other  lines 
of  business.  If  one  merchant  cheats  his  competitor  by  dis- 
honest and  criminal  means  the  latter  does  not  retort  in  kind, 
but  hands  the  case  over  with  the  proofs  to  the  public  prose- 
cutor. We  never  hear  from  one  merchant  that  the  criminal 
conduct  of  his  competitor  forces  him  into  like  conduct.  The 
plea  of  a  saloon  keeper  who  should  throw  open  his  doors  at 
forbidden  hours  because  he  found  his  rival  had  a  back  door 
open  and  was  likely  to  draw  away  business,  would  be  over- 
ruled as  promptly  by  public  sentiment  as  it  would  be  by 
the  courts. 

Even  where  an  alleged  secret  cut  in  rates  is  met  in  a  per- 
fectly legal  manner,  by  an  open  reduction,  the  question  often 
remains  whether  the  alleged  offense  was  not  imaginary 
rather  than  real ;  and  whether,  if  not,  it  would  not  have  been 
possible  to  correct  it  by  an  appeal  to  the  law  instead  of  mak- 
ing a  costl}^  sacrifice  of  revenues  by  measures  of  retaliation. 

We  see  in  these  facts  the  radical  error  on  the  part  of  many 
who  are  now  saying  that  pooling  is  indispensable  to  railroad 
harmony  and  prosperity.  The  evidences  they  bring  forward 
do  not  prove  or  tend  to  prove  the  fact.  They  only  prove 
that  they  themselves  have  been  culpable  in  failing  to  give 
the  law  the  proper  support :  in  failing  to  make  the  effort  fairly 
required  of  them  to  render  the  law  beneficial  to  themselves 
and  to  the  public  with  that  privilege  denied.  A  duty  to  , 
this  effect  rested  upon  them  as  citizens,  but  also  specially 
and  particularly  because  they  were  in  the  management  of 
great  properties  charged  with  a  public  trust. 
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But  putting  this  aside  for  the  present,  we  need  when  one 
pleads  for  the  privilege  of  pooling  to  be  informed  exactl}^ 
what  it  is  that  he  means  by  it.  The  term  is  used  in  very 
different  senses  nowadays.  Does  he  mean  the  voluntary 
pooling  as  formerly  practiced,  and  which  existed  without 
any  legal  basis;  or  does  he  mean  pooling  sanctioned  by  law 
with  the  power  of  enforcing  the  pooling  contracts  ?  Or  does 
he  perhaps  mean  something  quite  different  from  either  : 
something  in  the  nature  of  a  trust?  It  is  very  important 
that*  we  should  have  definite  information  on  this  subject 
before  pooling,  vaguely  suggested,  is  either  condemned  or 
indorsed. 

The  old  pooling  was  never  so  harmful  as  some  persons 
supposed,  and  was  probably  condemned  by  law  more  because 
of  what  it  was  feared  it  would  become,  or  might  become, 
than  because  of  what  it  was.  But,  on  the  other  hand,  it  was 
never  so  beneficial  to  the  roads  as  it  is  now  customary  to 
claim.  The  most  that  can  be  said  in  its  favor  is  that  it  had 
a  tendency  to  the  steady  maintenance  of  rates.  It  was  a  con- 
trivance whereby  it  was  made  to  the  interest  of  roads  not  to 
push  competition  to  excess,  and  not  to  engage  in  destructive 
rate  wars.  But  in  order  to  have  pooling  it  was  necessary,  in 
the  first  place,  to  agree  upon  a  basis;  and  this  agreement  was 
not  always  possible.  And  when  the  basis  was  agreed  upon 
it  had  no  stability  ;  it  had  no  legal  support ;  it  depended 
for  its  existence  from  day  to  day  upon  the  continuous  con- 
sent of  parties.  The  result  was  that  pooling  agreements 
were  constantly  being  broken  up,  and  the  most  destructive 
rate  wars  in  railroad  history  occurred  before  pooling  was 
prohibited.  The  little  practical  value  of  the  old  device  was 
often  confessed  by  those  who  made  greatest  efforts  to  render 
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it  effectual.  This  fact  is  not  to  be  ignored  in  the  talk  for  re- 
storing it. 

For  a  very  large  proportion  of  railroad  controversies  vol- 
untary pooling  cannot  possibly  be  a  remedy,  for  the  very 
obvious  reason  that  they  concern  matters  which  have  to  be 
settled  before  there  can  be  any  pooling.  They  concern  the 
substructure,  so  to  speak.  Take,  for  illustration,  the  difficul- 
ties that  have  existed  in  Trunk-Line  territory  during  the 
last  year.  They  concerned  the  basis:  they  related  to  con- 
troversies which  had  to  be  determined  as  a  preliminary  step 
to  any  pooling ;  so  that,  so  far  as  we  can  see,  the  controver- 
sies would  have  run  their  course  and  been  just  as  active 
and  violent  with  the  right  to  pool  in  existence  as  they  were 
without  it.  And  the  peculiarit}^  of  railroad  service  is  such 
that  controversies  of  the  sort  are  never  really  settled,  for 
pooling  itself  only  establishes  a  temporary  truce  in  respect 
to  them. 

Let  us  see  what  pooling  involves. 

It  is  desired  to  establish  it,  we  will  say,  in  Trunk-Line 
territory.  There  are  some  strong  lines  there  and  some  very 
weak  ones ;  there  are  short  lines  and  long ;  there  are  direct 
roads  for  the  business  between  leading  points,  and  there  are 
roads  twice  as  long  which  nevertheless  demand  a  share  of 
the  business.  There  are  local  roads  which  have  fair  claim 
to  nothing  but  local  business,  but  which  are  nevertheless 
capable  of  being  made  links  of  long  but  circuitous  lines,  and 
of  thus  becoming  disturbers  of  rates  for  the  whole  territory. 
The  problem,  when  pooling  is  proposed,  is  how  to  satisfy  all 
the  parties;  how  to  apportion  the  business  so  that  all  will 
be  content  and  remain  so.  And  at  the  outset  it  must  be 
understood  that  there  is  not  business  enough  to  make  them 
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all  profitable,  and  inevitably  some  must  have  precarious 
existence. 

To  expect  to  satisfy  all  under  such  circumstances  is  as 
vain  as  to  expect  to  satisfy  a  miscellaneous  collection  of 
carniverous  beasts  by  dividing  among  them  a  carcass  which 
is  insufficient  to  more  than  whet  their  appetite.  Content 
with  the  division  is  out  of  the  question.  Each  will  take  what 
is  allotted  to  it  if  it  sees  no  chance  of  getting  more,  but  with 
such  mental  protests  as  will  make  it  eager  to  embrace  any 
circumstance  which  seems  to  give  promise  of  a  better  divis- 
ion if  the  pool  is  broken  up.  And  such  circumstances  are 
constantly  presenting  themselves.  The  pooling  family  is 
very  seldom  a  happy  family  ;  it  is  seldom,  if  ever,  bound  to- 
gether by  friendly  ties.  Each  considers  his  neighbor  unfair 
and  unjustly  grasping,  and  chafes  under  the  fact. 

•Thus  all  the  elements  of  disorganization  attend  it  from 
the  start.  Moreover,  the  most  perfect  pool  is  liable  to  be 
invaded  by  means  of  arrangements  that  may  seem  alto- 
gether unnatural  and  yet  be  very  efi'ective.  The  Canadian 
Pacific,  notwithstanding  its  enormous  length  of  line,  showed 
itself  quite  capable  of  dictating  terms  to  the  American 
transcontinental  roads  in  respect  to  business  between  San 
Francisco  and  the  cities  of  the  interior;  and  a  pool  which 
should  embrace  all  the  lines  of  the  Northwest  might  find  its 
arrangements  broken  in  upon  by  a  line  connecting  Chicago 
and  New  York,  but  made  in  part  b}^  roads  south  of  the  Ohio 
and  the  Potomac.  There  is  almost  no  limit  to  the  possibil- 
itv  of  forming  such  roundabout  lines  as  mav  constitute  dis- 
turbers  and  disorganizers  of  rates;  and  the  ingenuity  in 
forming  them  is  sufficiently  active  to  prevent  pooling  being 
more  than  an  experimental  device  for  keeping  the  peace, 
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whose  duration  is  dependent  first  on  the  good  faith  of  the 
parties,  and  next  upon  the  power  of  others  to  upset  their 
arrangements. 

Pooling  with  a  legal  sanction  would  have  all  the  elements 
of  weakness  that  attended  the  old  pooling  except  one. 
When  the  pool  as  it  used  to  be  formed  broke  up,  there  was 
no  enforcing  such  obligations  as  had  been  incurred  while  it 
existed ;  there  was  no  compelling  payment  of  balances. 
With  a  legalized  pooling  there  might  be  the  power  to  do 
this  ;  but  there  would  be  the  same  difficulty  in  forming  the 
pool,  the  same  elements  of  disorganization  would  be  in- 
volved, the  same  continuous  good  faith  would  be  essential, 
and  the  same  possibilities  would  exist  of  fatal  intrusions 
from  outside. 

The  difference  between  a  trust  and  a  pool  is  almost  as 
great  as  that  between  a  despot  on  the  throne  and  the  player 
wlio  mimics  him  on  the  stage.  I  do  not  understand  that  I 
am  expected  to  speak  particularly  of  trusts.  They  are  of 
course  a  feature  of  the  times  to  which  all  thoughtful  men 
must  now  be  giving  some  attention,  but  at  this  time  I  do 
not  care  to  dogmatize  on  the  subject.  A  few  things  can, 
nevertheless,  be  said  of  trusts  without  danger  of  mistake. 
They  are  things  to  be  feared.  They  antagonize  a  leading 
and  most  valuable  principle  of  industrial  life  in  their  at- 
tempt not  to  curb  competition  merely,  but  to  put  an  end  to 
it.  The  course  of  the  leading  trust  of  the  country  has  been 
such  as  to  emphasize  the  fear  of  them,  and  the  benefits 
that  have  come  from  its  cheapening  of  an  article  of  com- 
merce are  insignificant  when  contrasted  with  the  mis- 
chiefs that  have  followed  the  exhibitions  in  many  forms 
of    the    merciless    power   of    concentrated    capital.      And 
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when  we  witness  the  utterly  heartless  manner  in  which 
trusts  sometimes  have  closed  "manufactories  and  turned 
men  willing  to  be  industrious  into  the  streets  in  order 
that  they  may  increase  profits  already  reasonably  large, 
we  cannot  help  asking  ourselves  the  question  whether 
the  trust  as  we  see  it  is  not  a  public  enemy ;  whether  it  is 
not  teaching  the  laborer  dangerous  lessons;  whether  it  is 
not  helping  to  breed  anarchy  ?  One  thing  would  seem 
manifest:  there  are  some  trusts  whose  members  are  estopped 
from  complaining  of  organized  laborers  when  by  strikes  or 
boycotts  or  any  kindred  means  they  seek  to  force  compli- 
ance with  their  demands.  They  are  estopped  because  their 
own  methods  have  been  of  like  nature,  and  having  been 
employed  with  greater  skill  and  power,  have  been  generally 
more  effective  and  mischievous. 

Anj^thing  in  the  nature  of  a  trust,  that  should  bring  the 
railroads  of  the  country,  or  of  any  considerable  section  of 
the  country  under  a  single  head,  with  irresistible  power  to 
divide  business  and  make  rates,  would  be  more  to  be  dreaded 
than  any  other  trust  ever  formed  or  proposed.  The  reason 
is  obvious:  it  would  control  more  property,  have  more 
power  of  controlling  and  coercing  the  action  of  individuals 
and  of  the  public  authorities.  It  would  besides,  if  formed 
now,  in  all  probability  fall  to  the  control  of  that  class  of 
managers  who  in  handling  railroad  property  do  not  hesitate 
to  subordinate  law  to  corporate  interests  and  rivalries.  No 
prudent  man  would  give  assent  to  a  railroad  trust  until 
he  was  first  shown  that  very  effective  legal  restraints  had 
been  put  upon  it. 

If  it  were  not  taking  time  unwarrantabl3^  something 
might  be  said  about  excessive  railroad  building  as  one  of 
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the  reasons  for  enormous  recent  losses  on  railroad  stocks. 
A  gentleman  of  considerable  experience  remarked  recently, 
"  The  most  profitable  business  now  is  the  building  of  worth- 
less railroads  ;  no  matter  how  worthless  if  the  bonds  can  be 
sold.  The  projectors  put  nothing  in,  and  they  determine 
for  themselves  how  much  they  will  take  out  for  building." 
The  proposal  of  a  new  railroad  is  very  often  a  mere  confi- 
dence operation.  Many  roads  are  built  that  instead  of  in- 
creasing the  aggregate  value  of  the  railroad  property  of  the 
country,  diminish  it  very  largely.  The  millions  put  into 
them  are  sunk,  and  perhaps  as  many  millions  more  pre- 
viously put  into  roads  which  the  new  roads  make  unprofit- 
able. 

I  trust  that  what  I  have  said  sufficiently  indicates  the 
weakness  of  pooling  as  a  specific  for  railroad  evils.  But 
this  further  must  be  said  of  it.  It  is  not  at  all  probable  that 
pooling  will  be  legalized  before  managers  show  fii^st,  a  dif- 
ferent attitude  towards  the  law,  and  second,  a  better  dispo- 
sition to  observe  mutual  engagements.  It  is  right  at  this 
point  that  the  radical  mistakes  have  been  made.  If  the  obli- 
gations entered  into  in  forming  railroad  associations  had 
been  observed,  pooling  would  have  been  of  much  less  mo- 
ment than  is  now  contended.  But  the  obligations  in  many 
cases  seem  only  to  have  been  assumed  that  they  might  be 
violated,  and  when  men  guilty  of  the  violation  ask  for  the 
legalization  of  pooling  to  enable  them  to  obey  the  law  the 
request  does  not  have  a  winning  sound  ;  it  repels  votes  in- 
stead of  gaining  them.  Before  further  law  is  made  at  their 
request  they  should  show  a  purpose  to  obey  the  law  they 
now  have.  This  is  the  way  it  is  likely  to  strike  a  legislative 
body.     The  true  method  of  railroad   management  is  un- 
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doubtedly  something  in  the  nature  of  representative  regu- 
lation under  Government  control,  and  to  this  pooling  is  not 
half  so  essential  as  is  the  creation  of  a  sentiment  in  railroad 
circles  that  will  not  tolerate  the  disregard  or  open  breach  of 
mutual  engagements. 

Many  recent  rate  wars  have  not  had  the  slightest  justifi- 
cation in  either  policy  or  in  morals.  The  railroad  compa- 
nies had  not  long  since  an  arrangement  regarding  the 
transportation  of  emigrants  which  was  accomplishing  for 
them  the  purposes  of  a  pool.  Suddenly  it  was  broken  up 
and  a  horde  of  harpies  brought  in  to  feed  upon  railroad 
revenues.  An  actual  pool  would  have  been  of  no  service 
there.     The  evils  of  course  did  not  end  when  the  war  did. 

All  these  things  go  to  show  that  something  else  needs  re- 
forming besides  the  law.  It  is  poor  reformatory  work  that 
the  law  can  do  in  any  line  of  business  unless  the  moral 
forces  in  the  same  business  come  to  its  support.  Of  course 
effectual  reform  will  necessarily  reach  beyond  railroad  circles. 
Large  dealers  who  formerly  prospered  upon  special  favors 
must  be  content  to  forego  them.  The  bribing  of  a  railroad 
servant  to  underbill  goods  or  in  some  other  way  to  give  an 
advantage  to  a  shipper  ought  to  be  as  disreputable  as  the 
hiring  of  a  thief  to  steal  a  neighbor's  goods. 

In  an  address  made  by  Charles  Francis  Adams  in  this 
city  a  few  days  since,  that  gentleman  did  not  speak  any  too 
strongly  on  this  general  subject.  And  we  all  know  that  on 
railroad  subjects  he  speaks  from  ample  knowledge  and  ex- 
perience. 

I  have  spoken  of  the  want  of  reformator}^  power  in  the 
law.  One  who  investigates  railroad  disorders  will  be  sur- 
prised to  find  how  many  of  them,  though  plainly  opposed 


17 

to  the  spirit  of  the  law,  may  still  be  practiced  legally.     Rate 
cutting  in  passenger  service  is  very  largely  done  by  the  use 
of  tickets  which  the  law  expressly  exempts  from   its  pro- 
visions, and   coupon  tickets   are   so    manipulated    by   one 
company  as  to  cut  the  rates  of  another  without  the  other 
being  a   participant  otherwise  than    as   it   suffers  from  a 
fraud  practiced  upon  it.     The  general  manager  of  a  long 
line  of   road    who   was  careful   as   he   thought   to   render 
cutting  on  his  line  impossible,  was  astonished  recently  by 
having  a  ticket  broker  to  whom  he  was  a  stranger  offer  him 
a  ticket  over  his  own  line  at  a  cut  rate.     He  at  first  pro- 
nounced the  ticket  a  forgery;  but  it  was  not  a  forgery,  nor 
was  it  a  ticket  which  had  been  partly  used :  it  was  his  part 
of  a  coupon  ticket  which  had  been  put  into  the  hands  of  the 
passenger  agent  of  a  distant  road,  and  this  agent  had  cut  it 
off  and  passed  it  to  the  scalper  as  a  means  of  cutting  the 
local  rate.     One  of  the  crying  evils  in  railroad  service  now 
needing  attention  is  the  combination  between  the  scalper 
and  the  unscrupulous  general  passenger  agent.     This  will 
be  broken  up  just  as  soon  as  there  are  applied  in  railroad 
matters  the  same  general  maxims  of  business  prudence  which 
are  expected  to  control  in  other  interests.     If  the  combina- 
tion in   the  same  person  of  the  two  characters  of  railroad 
manager — in  whatever  official  position — and  of  speculator 
in  railroad  stocks  could  be  rendered  impossible,  we  might 
hope  to  see  the  time  when  the  question    What  is  right  and 
wrong  in  railroad  matters,  would  be  heard  a  good  deal  oftener 
than  it  is  now,  and  the  question  What  can  he  done  in  evasion 
of  the  law  without  encountering  its  penalties,  a  good  deal  more 
infrequently. 


Relation  of  the  Railroad 
to  the  People 


BY 

A.  E.  REYNOLDS,  CrawfordsviUe,  Ind. 

Chairman  Legislative  Committee  and  ex-President  The  National  Grain  Dealers 

Association 


AN  ADDRESS 

Delivered  before  The  Transportation  Club  of  Indianapolis 

November  28,  191  I 


Relation  of  the  Railroad 
to  the  People 


O  MUCH  has  been  said  and  written  on  this 
subject  that  it  seems  extremely  presumptive 
for  me  to  attempt  to  say  anything  new  or 
instructive  about  it. 

I  will  doubtless  be  unable  to  enlighten  you, 
even  in  the  smallest  degree.  Old  truths 
sometimes,  however,  become  new  by  repeti- 
tion. I  shall  hope  that  another  repetition 
may  direct  your  attention  anew  to  this,  one  of  the  greatest 
economic  problems  of  the  age. 

Being  a  shipper,  and  not  a  railroad  man,  I  am  aware 
that  I  would  strike  a  more  popular  chord  were  I  to  join 
the  ranks  of  the  agitators  and  register  a  vigorous  knock 
against  the  railroads. 

I  have  marked  the  unreasonable  attitude  exhibited  by 
the  people  in  their  agitation  against  these  institutions. 

Careful  observation  has  led  me  to  believe  that  the  rail- 
roads are  more  sinned  against  than  sinning. 

The  management  of  these  roads  in  the  past  is  largely 
to  blame  for  the  present  attitude  of  the  public  mind. 

Railroads  in  the  past  have  dealt  harshly  with  the  peo- 
ple ;  there  is  absolutely  no  denying  this  statement.  This 
is  particularly  true  in  smaller  matters. 

The  prime  cause  of  hostilities  in  the  beginning  was 
not  so  much  in  the  general  conduct  of  the  railroad  busi- 
ness as  in  the  smaller  technicalities  practiced  by  officials 
and  employees  in  their  general  contact  with  the  people. 

The   original   policy   of  the   roads   was   to   adopt   the 


methods  and  practices  convenient  to  themselves,  with 
total  disregard  for  the  convenience  of  the  people. 

As  proof  of  this,  we  only  have  to  point  to  a  few  of 
these  practices,  many  of  which  are  still  in  vogue.  I  have 
known  many  cases  where  railroads  have  demanded  pay- 
ment of  freight  on  merchandise  partially  or  in  some 
cases  totally  lost  in  transit.  A  demurrer  on  the  part  of 
the  consignee  has  been  met  with  the  statement  that  he 
must  pay  and  file  his  claim  for  the  loss  or  damage.  It 
is  a  well-known  fact  that  the  payment  of  such  claims  was 
originally  made  at  the  pleasure  of  the  roads. 

Through  errors  of  agents  in  filling  out  tickets  passen- 
gers have  suffered  serious  delays  and  inconveniences. 

Overcharges,  which  bore  the  evidence  of  such  on  their 
face,  have  been  collected  and  the  payor  forced  to  await 
the  caprice  of  the  claim  department  for  repayment. 

A  conductor  takes  up  the  wrong  end  of  a  return  ticket 
and  the  passenger  on  his  return  trip  is  forced  to  pay  fare 
and  file  claim  for  money  so  paid. 

These  are  only  a  few  of  the  ridiculous  practices  re- 
sorted to  by  railroads.  Many  of  these  practices  are  ab- 
surd and  wholly  at  variance  with  the  public  idea  of 
square  business  dealing. 

Very  small  matters  to  stir  up  so  much  trouble  about; 
true,  but  every  conflagration  is  small  in  its  inception. 

No  single  case  of  the  character  cited  was  of  sufficient 
magnitude  to  produce  open  hostilities ;  but  each  one 
served  to  emphasize  anew  the  growing  disregard  for  the 
conveniences  of  the  people. 

Wanton  arrogance  and  disregard  for  public  welfare 
became  so  unbearable  that  the  public  found  justification 
in  rising  in  its  might  and  forcing  the  roads  to  come  to 
reasonable  terms. 

Encouraged  with  their  first  successes  in  correcting 
minor  abuses,  the  people  began  looking  for  other  con- 
quests. Once  started,  the  incipient  blaze  soon  became 
a  sweeping  conflagration. 
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Flushed  with  victory,  the  people  seem  to  have  lost 
sight  of  the  fact  that  the  railroads  have  any  rights  v^hat- 
ever. 

The  very  complex  question  of  just  where  the  avarice 
and  greed  of  the  railroads  should  be  curbed ;  at  what 
given  point  they  should  be  prevented  from  further  trans- 
gressing on  the  rights  of  the  people ;  how  shall  they  be 
made  to  better  serve  the  public  welfare  and  to  the  high- 
est degree  conserve  the  greatest  prosperity  and  happi- 
ness of  the  masses?  are  all  problems  which  remain  to  be 
solved. 

These  questions  are  engaging  the  attention  of  the  best 
brains  of  our  country.  The  high  courts  are  wrestling 
with  them  continually. 

On  the  other  hand,  the  even  more  serious  problem  of 
the  present  attitude  of  the  people  towards  the  railroad 
is  harder  to  solve.  How  shall  the  great  body  politic  be 
educated  to  the  point  of  being  willing  to  give  the  rail- 
roads a  square  deal? 

The  great  intangible  something  called  Public  Opinion 
wields  a  subtle  influence;  it  is  always  in  the  process  of 
remolding;  its  dictates  must  be  hearkened  unto. 

It  has  been  said  that  the  public  will  always  get  right. 

I  seriously  question  the  truthfulness  of  this  broad  as- 
sertion. Public  opinion  may  prevail,  usually  will  pre- 
vail, whether  right  or  wrong.  It  will  be  right  in  direct 
proportion  to  the  wisdom  of  those  who  educate  and  di- 
rect it. 

Public  opinion  must  not  be  allowed  to  control  until  it 
has  been  educated  to  the  point  where  it  can  be  safely  re- 
lied upon.  The  muckraker  is  not  a  safe  public  leader. 
The  training  of  the  public  mind  must  be  carefully  and 
conscientiously  done. 

In  no  other  country  of  the  world  is  demagogy  so  dan- 
gerous as  here. 

The  people  are  at  present  in  a  very  critical  mood  re- 
garding all  business  institutions. 
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Public  opinion  is  at  present  in  a  turmoil  about  the 
large  business  interests  of  the  country.  This  is  particu- 
larly manifest  regarding  railroads. 

There  has  been  unreasonable  greed  on  the  part  of 
large  corporations.  So-called  trusts,  in  many  instances, 
have  usurped  the  rights  of  the  people.  The  railroads 
until  very  recently  have  proceeded  on  the  Vanderbilt 
idea  of  the  ^'public  be  damned." 

The  fault,  however,  is  not  all  with  the  railroads. 

Close  observation  will  reveal  the  fact  that  many  of  the 
abuses  complained  of  are  imaginary  rather  than  real. 
The  seeker  after  all  the  causes  will  discover  the  appear- 
ance on  the  public  horizon,  during  the  past  fifteen  years, 
of  a  certain  class  of  dangerous  agitators,  who  have 
sought  to  ride  into  public  favor  by  howling  long  and  loud 
against  imaginary  evils,  and  to  assert  with  varying  de- 
grees of  truthfulness  that  the  rights  of  the  people  were 
being  disregarded  by  our  public  institutions. 

In  their  mad  career  of  denunciation  they  condemn 
business  enterprises  of  almost  every  class ;  banks  and 
bankers,  private  individuals  of  high  character,  incorpora- 
tions of  all  classes,  even  our  high  courts  have  come  in  for 
their  share  of  misrepresentation  and  abuse. 

The  public  mind  is  easily  inflamed.  Our  people  have 
been  led  to  believe  that  no  honesty  exists  in  commercial 
circles.  That  the  execution  of  the  laws  is  lax,  that 
courts  are  so  contaminated  by  money  influences  that  jus- 
tice is  impossible. 

I  have  no  patience  with  or  consideration  for  those  who 
denounce  our  higher  courts.  These  courts  are  our  only 
bulwarks.  The  only  safeguard  from  total  anarchy.  I 
think  they  are  usually  right.  Their  decisions  on  great 
economic  questions  usually  mark  the  beginning  of  a  new 
epoch  in  our  commercial  advancement. 

To  my  mind  the  quiet  submission  to  and  compliance 
with  law  is  the  greatest  mark  of  patriotism.     I  doubt  the 


patriotism  of  him  who  denounces  the  decisions  of  our 
courts  of  last  resort. 

When  public  opinion  demands  laws  to  meet  emergen- 
cies forced  upon  us  by  new  conditions,  these  laws  will  be 
made,  and  no  other  power,  executive,  legislative  or  judi- 
ciary, is  so  capable  of  construing  these  laws  to  meet 
emergencies  as  our  Supreme  Court. 

Nothing  more  clearly  demonstrates  the  unreliability 
of  public  opinion  than  the  rampant  opposition  to  the 
rule  of  reason  established  by  our  Supreme  Court  in  re- 
cent rulings  on  trust  questions.  Whether  to  the  old 
school  of  lawmakers  this  rule  of  reason  be  good  law  or 
not,  matters  little.  It  certainly  meets  modern  condi- 
tions; it  is  certainly  possessed  of  the  elements  of  good 
sense.  Regardless  of  the  present  public  opposition  to 
this  rule  of  reason,  I  predict  that  within  ten  years  it  will 
be  as  firmly  fixed  and  as  much  a  part  of  our  political  in- 
stitutions as  the  Monroe  Doctrine,  the  gold  standard  or 
any  of  the  other  great  cardinal  principles  of  our  govern- 
ment. 

Our  people  at  the  moment  are  not  satisfied  with  rea- 
son. They  are  persistently  seeking  to  stir  up  strife 
rather  than  settle  it.  They  want  to  use  harsh  measures ; 
they  want  to  exterminate  large  business  interests  rather 
than  exercise  a  fostering  control.  This  state  of  public 
mind  is  further  proof  of  the  unreliability  of  public  opin- 
ion directed  by  demagogy. 

The  ceaseless  activity  of  humanity  works  wonders  as 
time  passes.  In  this  onward  rush  for  reform  and  change 
many  errors  will  doubtless  be  made,  but  the  next  ad- 
vancing wave  of  progress  will  overthrow  the  unfit  and 
leave  standing  only  the  reforms  that  mark  real  progress. 
The  great  wave  of  public  persecution  of  railroads  and 
business  corporations  will  be  only  momentary  when  com- 
pared with  the  lapse  of  time  necessary  to  work  out  last- 
ing reforms. 

When    this    business    crusade    has    passed    into   history, 


our  great  business  enterprises  will  stand  purged  of  error, 
rejuvenated  and  stronger  physically  and  morally  than 
ever  before. 

In  speaking  of  the  railroads  we  always  do  so  in  the 
abstract.  Now,  what  are  they  anyway?  Who  is  who, 
or  who  owns  the  railroads?  What  is  the  general  per- 
sonnel of  a  railroad  company?  It  has  been  called  a  soul- 
less corporation,  managed  by  unapproachable  tyrants, 
who  are  given  over  to  greed  and  avarice. 

This  is  a  widespread  and  erroneous  notion. 

Railroads  are  managed  by  men;  just  species  of  the 
genus  homo.  No  better,  no  worse  than  a  like  number  of 
men  in  other  lines  of  business. 

Who  suffers  by  unreasonable  persecution  of  the  rail- 
roads? 

First,  and  most  directly,  its  stockholders.  Contrary 
to  the  general  opinion,  these  are  largely  people  of  mod- 
est means. 

The  great  railroad  mc.gnates,  presidents  and  managers,   " 
as  a  rule  own  but  a  small  per  cent,  of  the  property  man- 
aged. 

The  general  public  is  each  year  becoming  more  and 
more  interested  financially  in  our  great  railroads.  I 
quote  from  the  Wall  Street  Journal  on  this  subject.  ''The 
number  of  individual  stockholders  in  conspicuous  incor- 
porations in  this  country  at  three  different  periods  is  as 
follows : 

1901  1906  1911 

226,956  431,279  864,684" 

You  will  see  that  in  ten  years  the  number  of  share- 
holders has  increased  more  than  375  per  cent. 

These  individuals  are  more  largely  interested  in  rail- 
roads than  in  any  other  class  of  incorporations.  The  Penn- 
sylvania Railroad  is  owned  by  65,000'  stockholders  and 
it  is  said  that  more  than  48,000  of  them  are  women  or 
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trust  funds  of  decedent  estates.  The  New  York  Cen- 
tral, Atchison,  Topeka  &  Santa  Fe  and  many  others  are 
held  in  a  proportionate  manner.  Instead  of  being  owned 
and  controlled  by  a  small  band  of  immensely  rich  Wall 
street  speculators,  the  railroads  are  rapidly  becoming-  the 
property  of  the  common  people. 

The  savings  banks,  the  people's  institutions,  in  the 
States  of  Maine,  Massachusetts,  New  Hampshire  and 
New  York,  own  and  control  more  than  a  billion  dollars 
of  the  stock  of  the  leading  railways  and  industrial  incor- 
porations. Add  to  this  the  insurance  companies'  re- 
serves and  you  get  more  than  a  billion  more,  and  all  of 
this  vast  sum  is  the  people's  money,  the  common  people's 
money.  The  number  of  people  that  share  in  the  pros- 
perity of  the  railroads  is  increasing  by  leaps  and  bounds. 

The  question  in  the  near  future  will  be  the  relation  of 
the  people  to  their  railroads. 

The  second  class  of  people  who  must  suffer  by  unjust 
persecution  of  the  railroads  is  the  general  public.  Show 
me  the  community  through  which  a  live,  up-to-date, 
prosperous  railroad  runs  and  I  will  point  to  the  com- 
munity as  a  prosperous  people.  Its  patrons  are  well 
served,  its  employes  are  well  paid,  the  air  of  prosperity 
is  apparent  along  every  mile  of  its  track.  The  reverse  is 
true  along  the  line  of  the  bankrupt  so-called  jerk-water 
line. 

To  be  prosperous  and  serve  the  people,  a  railroad  must 
make  money.  It  must  be  allowed  fair  compensation  for 
its  services. 

The  public  demands,  and  it  has  the  right  to  demand, 
first-class  service,  good  cars,  frequent  trains,  safe  trans- 
portation. 

Commerce  demands  adequate  facilities  for  transport- 
ing commodities  of  all  kinds.  These  facilities  all  cost 
money.  Labor  must  be  paid  remunerative  wages  for 
operating  railroads.      It  is  a  hazardous  occupation. 

Physical  condition  of  property  and  equipment  must  be 
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kept  up  to  a  high  degree  of  perfection ;  capital  must  be 
rewarded  something  on  its  investment.  When  all  of 
these  demands  cannot  be  met  by  the  railroads  then  are 
they  failing,  absolutely,  to  perform  their  part  of  the  mu- 
tual compact  existing  between  themselves  and  the  public. 

This  brings  us  to  one  of  the  great  economic  questions 
of  the  day.  Namely,  who  shall  hold  the  rate-making 
power?  If  given  to  the  people,  disaster  would  follow. 
The  public  is  hopelessly  ignorant  on  the  whole  subject. 

The  proposition  of  giving  it  entirely  into  the  hands  of 
the  Interstate  Commerce  Commission  is  one  of  doubt.  It 
must  be  admitted  that  the  railroads  themselves  are  more 
competent  and  better  qualified  to  exercise  this  right  than 
anyone  else. 

I  hold  to  the  belief  that  the  power  vested  in  the  rail- 
roads and  properly  supervised  by  the  commission  is  the 
only  safe  and  sane  plan  for  the  present  at  least. 

If  we  take  away  from  the  railroads  the  general  power 
to  fix  compensation  for  the  services  rendered,  we  rob 
them,  finally,  of  the  last  vestige  of  self -management.  We 
destroy  the  incentive  for  investors  to  put  their  money 
into  new  lines. 

It  is  said  by  some  that  we  have  more  roads  than  we 
need. 

I  deny  the  assertion.  There  are  still  needed  hundreds 
of  thousands  of  miles  of  entirely  new  lines,  and  many 
thousand  miles  of  single  track  need  doubling,  and 
double  tracks  need  quadrupling.  The  shipping  public  is 
daily  becoming  more  exacting  as  to  facilities.  The 
products  of  the  country  must  be  moved  promptly,  swift- 
ly and  safely.  If  they  are  not,  commercial  stagnation 
will  follow,  and  financial  disaster  will  result. 

In  order  to  have  these  new  lines  built  and  equipped 
and  the  old  ones  double  or  quadruple-tracked  will  re- 
quire money  by  the  billions.  More  money  indeed  than 
can  be  secured  in  any  way  except  from  the  general  out- 
pouring of  the  people's  savings. 
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To  accomplish  this,  inducements  must  be  given.  The 
public  must  feel  that  such  investments  will  return  a  fair 
per  cent,  of  the  money  expended.  They  must  feel  that 
their  investments  are  at  least  largely  free  from  persecut- 
ing legislation. 

They  must  feel  that  they,  or  their  representatives,  are 
to  have  at  least  a  small  degree  of  control  of  their  ow^n 
property. 

Let  us  briefly  trace  the  building  and  operating  of  a 
railroad.  It  is  decided  by  a  party  of  men  to  construct  a 
certain  line  of  railroad.  The  location  is  determined  upon. 
By  the  sale  of  bonds  to  themselves  or  the  investing  pub- 
lic they  secure  the  required  capital.  The  right-of-v^ay 
can  be  secured  by  tvvro  methods,  either  paying  the  hold- 
ers of  the  land  the  exorbitant  prices  v^hich  they  ask  or 
by  exercising  the  right  of  eminent  domain. 

When  this  right  is  exercised  it  is  about  the  last  right 
v^hich  that  railroad  company  will  ever  be  allowed  to  ex- 
ercise. 

Construction  begins.  The  work  is  done  by  organized 
labor,  which  practically  fixes  its  own  scale  of  wages. 
Steel  is  bought  from  an  organized  trust,  which  fixes  its 
prices,  which  prices  are  as  unalterable  as  the  laws  of  the 
Medes  and  Persians. 

Equipment  is  purchased  from  companies  whose  labor 
is  organized  and  which  fixes  its  scale  of  wages ;  hence  the 
cost  of  equipment  is  beyond  control  of  the  buyer. 

Finally  the  operation  of  the  line  begins.  Every  class 
of  labor  employed  is  organized.  The  scale  of  wages  is 
unalterably  fixed.  The  cost  of  coal  which  drives  the  lo- 
comotives is  fixed  by  organized  labor  which  mines  it. 

Construction,  equipment  and  operation  of  the  lines  are 
all  subject  to  the  dictates  of  a  probably  whimsical  rail- 
road commission.  This  commission  can  by  a  single  order 
enforce  on  the  company  the  expenditure  of  millions  of 
dollars.  The  assessment  of  the  property  for  taxation  is 
wholly  in  the  hands  of  public  officials.     Often,  yes,  usual- 
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ly,  these  officials  are  ignorant  as  to  the  value  of  the  prop- 
erty which  they  are  empovvered  to  fix. 

The  general  public  lauds  the  men  who  levy  excessive 
taxes  on  railroads. 

Now,  how  are  the  railroads  to  meet  all  of  these  just 
and  unjust  demands  made  and  tolerated  by  the  public  if 
they  are  not  to  fix  compensation  for  their  services? 

All  avenues  of  economical  administration  are  closed  to 
them  by  the  fixed  conditions  imposed  by  above  enumer- 
ated conditions.  As  above  stated  they,  in  the  early  part 
of  their  existence,  exercised  the  precious  right  of  eminent 
domain,  since  which' time  they  have  exercised  no  rights 
whatever.  If  this  rate-making  power  is  to  be  taken 
away  there  remains  no  safeguard  between  the  inflamed, 
clamoring  public  and  utter  confiscation  of  railroad  prop- 
erty. 

This  public  can  by  legislation  force  the  railroads  to 
build  certain  kinds  of  tracks,  to  furnish  certain  stand- 
ards of  equipment  and  to  control  general  operations. 
This  same  public  can  legislate  to  itself  the  rate-making 
power;  it  can  levy  unjust  taxes,  but  one  thing  this  public 
cannot  do  by  legislation  or  otherwise— it  cannot  force 
private  individuals  to  invest  one  single  dollar  in  railroad 
business.  If  railroad  persecution  and  restrictions  are  to 
be  carried  to  that  point  where  private  investors  will  cease 
to  look  with  favor  on  such  investments,  then  from  where 
are  we  to  expect  these  billions  for  railroad  improvements 
and  extensions.  Without  these  improvements  and  ex- 
tensions present  commercial  conditions  cannot  expand, 
and  new  enterprises  cannot  come  into  existence. 

Every  step  of  our  boasted  western  progress  within  the 
past  fifty  years  has  been  along  the  trails  blazed  by  the 
pioneer  railroads.  We  are  new,  our  country  is  still 
largely  undeveloped.  Intensified  cultivation,  economic 
production  and  reduced  cost  of  living  can  only  be  secured 
by  the  aid  of  more  and  better  transportation  facilities. 

Since  the  entire  public  is  adversely  or  favorably  affect- 
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ed  by  the  prosperity  or  failure  of  the  railroads,  and  since 
we  must  encourage  large  investments  in  these  enter- 
prises to  enable  them  to  remain  in  the  front  van  of  ad- 
vancing civilization  and,  further,  since  this  very  public 
which  is  so  largely  interested  in  the  prosperity  of  these 
institutions,  must  support  them,  is  it  not  wise  to  support 
them  in  a  fairly  liberal  manner?  By  such  liberal  sup- 
port they  will  be  enabled  to  do  for  the  public  all  that 
they  should  do. 

Freight  or  passenger  rates  which  are  a  little  too  low 
to  be  remunerative  only  result  in  an  inconceivably  small 
gain  to  the  people  and  may  result  in  destroying  the  use- 
fulness of  the  railroads.  With  this  destruction  will  come 
the  consequent  baneful  results  to  the  very  people  who 
have  profited  so  little  by  the  low  rates. 

On  the  other  hand,  the  difference  between  such  losing 
rates  and  remunerative  rates  is  so  small  as  to  be  inappre- 
ciable to  the  public.  The  aggregate,  however,  is  so  great 
as  to  give  to  the  roads  the  capital  and  encouragement 
necessary  to  keep  them  in  the  forefront  of  our  advancing 
civilization. 

The  large  powers  which  the  public  possess  in  a  gov- 
ernment like  ours  are  extremely  dangerous  when  not  con- 
servatively and  sanely  exercised. 

There  can  be  no  doubt  of  the  unrest  in  financial  circles 
over  the  vacillating,  spasmodic,  uncertain  and  often  un- 
reasonable attitude  of  legislative  bodies,  both  state  and 
national,  toward  business  institutions  in  general  and  rail- 
roads in  particular.  There  are  some  signs  of  cessation 
in  legislative  hostilities,  for  which  we  should  be  pro- 
foundly thankful. 

No  legislation  is  good  legislation. 

Federal  legislation  is  preferable  to  state. 

Railroads  are  necessarily  interstate  institutions. 

Leading  railroad  managers  do  not  oppose  reasonable 
legislation,  but  they  do  make  a  vast  difference  between 
federal  and  state  laws. 

13 


Lack  of  uniformity  in  laws  enacted  is  deplorable. 

I  believe  all  railroad  legislation  should  be  by  the  Fed- 
eral Government.  If  we  are  to  have  state  railroad  com- 
missions they  should  be  auxiliaries  to  the  Interstate 
Commerce  Commission. 

I  have  absolute  faith  in  the  Supreme  Court  of  the 
United  States  in  adjusting  federal  laws  to  meet  new  com- 
mercial conditions. 

I  iirmly  believe  in  the  honesty  and  integrity  of  the  In- 
terstate Commerce  Commission. 

I  have  lasting  regard  for  the  new  Commerce  Court. 

I  believe  in  the  general  rights  of  the  railroads  to  man- 
age themselves. 

I  believe  in  a  sane  and  sober  supervision  of  this  man- 
agement by  the  commission. 

When  this  commission  has  gained  the  dignity  of  the 
Supreme  Court,  when  the  Commerce  Court  has  attained 
such  a  hold  on  the  confidence  of  the  commercial  interests 
of  the  country  as  will  give  those  interests  abiding  faith  in 
its  ability,  then  will  the  general  relations  of  the  railroads 
and  the  people  have  come  to  a  common  ground.  A  com- 
munity of  interests  will  have  been  established  which  can 
only  result  in  the  highest  good  to  all. 

Legislation  alone  cannot  solve  the  problem.  A  gen- 
eral diffusion  of  knowledge  can  do  more  than  legislation. 
Our  legislation  is  so  saturated  with  the  contaminating 
influences  of  politics  that  its  results  are  as  likely  to  be 
baneful  as  beneficial.  We  need  not  expect  our  politi- 
cians to  bring  about  the  desired  results.  It  has  been  said 
that  the  ruling  spirit  in  politics  today  is  unfounded  fear 
of  the  masses,  coupled  with  an  inordinate  desire  to  ride 
into  political  favor  on  the  well-worn  hobby  of  "down 
with  the  railroads !     Down  with  the  predatory  rich !" 

I  am  an  optimist,  and  yet  I  look  with  alarm  on  the  gen- 
eral trend  of  political  aspirations.  Our  legislative  bodies 
are  particularly  void  of  statesmen.     We  need  leaders,  not 
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agitators.  We  need  men  in  our  legislative  bodies  who 
care  more  for  the  welfare  of  the  country  than  for  being 
classed  as  stand-patters  or  insurgents. 

To  my  mind  a  stand-patter  is  one  who  wants  to  do 
nothing,  while  an  insurgent  is  one  who  wants  to  undo 
everything.  In  pur  choice  between  the  two  it  is  diffi- 
cult to  be  able  to  choose  the  lesser  of  two  evils.  We  need 
men  who  can  rise  above  petty  political  bickerings ;  men 
possessed  with  pure  motives,  imbued  with  honesty  and 
endowed  with  patriotism.  As  the  public  becomes  edu- 
cated to  a  tolerant  degree  and  as  the  railroads  are  more 
and  more  purged  of  their  unfair  attitude  toward  the  peo- 
ple, the  general  solution  will  become  clearer  and  clearer, 
until  the  final  lines  of  difference  will  become  entirely 
obliterated.  The  American  people  are  always  approach- 
ing a  seeming  crisis,  but  as  time  goes  along  the  crisis 
keeps  apace  a  little  in  advance. 

The  very  apprehension  of  disaster  is  our  strongest 
safeguard  against  it. 
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THE    PRINCIPLES    OF    GOVERNMENTAL 
REGULATION    OF    RAILWAYS. 

IN  formulating  the  principles  of  governmental  regulation  of 
railways  there  are  three  parties  whose  interests  must  be 
considered  :  the  owners  and  managers  of  the  railroads ;  the 
shippers  and  passengers,  who  make  immediate  use  of  the  rail- 
way ;  and  the  public,  or  society  as  a  whole,  whose  collective 
welfare  railway  transportation  vitally  concerns.  In  this  article 
each  of  these  three  interests  will  be  taken  up,  for  the  purpose 
of  stating  in  concise  form  the  principles  to  which  the  legisla- 
tion of  the  federal  government  and  of  the  several  states  should 
as  far  as  possible  conform,  and  in  accordance  with  which  the 
national  and  state  railway  commissions  should  administer  the 
statutes  regulating  railroads.  The  principles  herein  enumerated 
are  valid  or  not,  according  as  they  are  based  upon  an  accurate 
or  upon  an  inadequate  and  fallacious  analysis  of  the  economic 
and  social  functions  of  transportation,  and  of  the  relations  that 
ought  to  exist  between  the  government  and  the  railways. 

The  formulation  of  sound  principles  or  ideals  by  which  to 
test  our  conduct,  national  and  individual,  is  a  practical  matter 
of  prime  importance.  The  progress  of  a  reform  movement  and 
the  solution  of  any  difficult  political  or  social  problem  are  in 
large  measure  dependent  upon  a  clear  and  accurate  perception 
by  society  of  underlying  or  inherent  principles.  The  surest 
safeguard  of  rational  political  progress,  the  safest  guaranty 
that  social  changes  shall  be  conservative  —  evolutionary  rather 
than  revolutionary  —  consists  in  an  intelligent  acceptance,  and  a 
conscientious  application  to  the  affairs  of  our  individual  and 
collective  life,  of  forms  of  conduct  that  are  ethically  and  eco- 
nomically sound.  Thus,  in  dealing  with  the  governmental  regu- 
lation of  railroads  we  need,  in  the  first  place,  to  base  our  actions, 
as  far  as  possible,  upon  a  full  appreciation  of  the  essential  and 
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vital  relationship  of  railway  transportation  to  every  part  of  our 
social  and  economic  life ;  and,  in  the  second  place,  to  make  our 
actions  conform,  as  fully  as  we  can,  to  those  principles  of  con- 
duct which  a  rational  analysis  of  the  functions  of  transporta- 
tion shows  to  be  fundamental  and  sound. 

As  regards  their  applicability,  principles  are  generally  divided 
into  two  kinds.  Some  principles  constitute  definite  rules  of 
conduct,  and  can  readily  be  applied  to  the  decision  of  particular 
and  special  questions ;  but  many  others,  no  less  fundamental 
and  valid,  are  of  such  a  nature  that,  although  unquestionably 
capable  of  application  to  the  more  extreme  cases,  they  do  not 
enable  us  to  decide  conclusively  concerning  cases  which  come 
near  the  mean  of  these  extremes.  Such  principles  are  to  be 
regarded  rather  as  the  expression  of  tendencies  ;  and  whether 
or  not  they  are  violated  by  a  given  act,  is  to  be  determined 
chiefly  by  the  particular  i'nfluences  or  consequences  of  that  act. 

I. 

An  analysis  of  the  relation  which  governmental  regulation 
should  bear  to  the  development  and  management  of  our  railroad 
systems  suggests  three  guiding  principles.  First,  the  state's 
regulation  should  not  interfere  with_or  check  the  normal  devel- 
opment of  our  railway  system.  Stated  in  this  form,  the  propo- 
sition can  be  challenged  by  no  one;  but  if  the  term  <' normal" 
be  defined  so  as  to  include  non-speculative,  and  if  the  proposition 
be  interpreted  to  mean  that  the  state  may  properly  interfere 
with  the  speculative,  methods  of  railway  construction,  financier- 
ing and  management,  doubtless  many  will  question  the  validity 
of  the  principle.  It  will  be  claimed  that  nearly  all  our  railroads 
have  been  constructed  as  speculative  business  enterprises  ;  that 
there  is  necessarily  a  large  element  of  risk  in  the  investment  of 
property  in  the  railway  business ;  and  that,  were  it  possible  for 
the  state  to  prevent  speculation  in  railroad  construction  and 
management,  it  would  be  unwise  to  do  so.  Though  this  con- 
tention is  in  part  true,  the  analysis  upon  which  it  is  based  is 
unsatisfactory.     In  the  interest  alike  of  the  railroads  and  of 
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the  public,  the  grosser  forms  of  speculation  certainly  ought  to 
be  effectively  prohibited  by  the  government.  The  construction 
of  unnecessary  lines  for  the  purely  speculative  purpose  of  mak- 
ing war  on  existing  roads ;  the  power  to  bond  a  railroad  with- 
out limit  and  to  water  stock  indefinitely  —  these  are  specimen 
evils  which  ought  to  be  regulated. 

The  state  of  Texas  has  given  its  railroad  commission  the 
power  **  to  regulate  the  manner  of  issuing,  registering  and 
securing  all  stocks  to  be  issued  by  railroad  corporations,"  with 
ample  authority  to  enforce  its  granted  powers.  The  *'  anti- 
stock- watering  "  act  passed  by  the  state  of  Massachusetts  in 
1894  is  especially  to  be  commended.  By  this  law  (and  the 
Texas  statute  is  similar)  no  steam  or  electric  railroad  company 
can  make  an  issue  of  stocks  or  bonds  without  the  approval  of 
the  board  of  railroad  commissioners.  Before  such  approval  can 
be  given,  the  board  must  examine  the  assets  and  liabilities  of 
the  company,  secure  an  expert  valuation  of  the  property,  and 
investigate  the  purposes  to  which  the  proposed  issue  of  stocks 
or  bonds  is  to  be  applied  and  the  estimated  cost  of  carrying  out 
the  work.  The  annual  reports  of  the  Massachusetts  commis- 
sion show  that  it  has  decided  very  many  cases  of  this  kind,  the 
number  having  been  greatly  swollen  on  account  of  the  present 
rapid  reorganization  of  street  railway  transportation.  This  last 
fact  is  evidence  that  the  law  was  passed  at  an  appropriate  time 
and  that  it  was  wisely  made  applicable  to  electric,  as  well  as  to 
steam,  railways.  The  clerk  of  the  Massachusetts  commission 
says  that  ''  in  the  administration  of  these  laws  the  board  has 
undoubtedly  put  a  salutary  restraint  on  unnecessary  increase  of 
securities  and  induced  economy  on  the  part  of  the  corporations." 

There  are  other  forms  of  speculation  as  to  which  the  wisdom 
of  prohibitory  regulation  is  much  less  certain  ;  whether  they 
are  necessary  to  a  healthy  normal  development  of  our  railway 
system,  is  a  question  of  fact,  to  be  decided  by  investigation. 
Here  the  application  of  the  principle  must  depend  on  the  tend- 
encies and  results  of  the  speculative  practices. 

The  second  principle  of  sound  government  regulation  is  this; 
that  it  should  promote,  as  far  as  possible,  such  development  of 
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the  railway  as  is  systematic  and  suited  to  the  industrial  and^ 
social  needs  of  the  country.  In  European  countries  generally, 
and  particularly  in  France,  the  policy  of  the  state  in  the  devel- 
opment of  the  railway  net  has  been  consciously  directed  to  these 
ends.  On  the  Continent,  military  and  other  political  reasons 
have  also  usually  influenced  railway  legislation.  In  India 
and  Australia  —  and  at  present  also  in  Siberia,  China  and 
Japan  —  the  railways  are  constructed  with  direct  reference  to 
the  achievement  of  economic  and  social  ends.  In  these  last- 
named  countries  it  happens  that  the  railways  are  wholly  or  in 
large  part  owned  by  the  state ;  but  that  is  not  essential,  in 
order  that  the  location  and  the  regulation  of  the  lines  may  be 
determined  according  to  industrial  and  social  needs. 

In  the  United  States  the  railway  corporations  were  left  to 
develop  their  lines  pretty  much  at  will,  and  the  chief  concern 
of  the  states  and  the  local  communities  was  to  secure  as  many 
roads  as  possible.  The  incentives  to  railroad  building  have 
always  been  strong  in  the  United  States.  Individual  initiative 
has  seldom  needed  the  stimulus  of  governmental  subvention, 
and  in  this  regard  we  have  been  more  fortunate  than  foreign 
countries.  Indeed,  during  the  last  thirty  years  we  have  suf- 
fered from  the  construction  of  too  many,  rather  than  too  few, 
railroads.  Nevertheless,  since  we  are  as  yet  in  but  the  initial 
stages  of  many  forms  of  industrial  and  commercial  activity,  the 
government  (in  our  case  the  state  governments,  because  they 
charter  the  railway  corporations)  may  most  properly  insist  that 
the  future  development  of  railway  lines  shall  conform  to  that 
system  which  will  best  meet  industrial  and  social  needs.  This 
principle  has,  indeed,  been  adopted  in  the  legislation  of  sev- 
eral states.  Maine,  Connecticut,  Massachusetts,  New  York  and 
New  Hampshire  have  given  their  railway  commissions  or  their 
courts  the  power  to  decide  whether  the  "  public  convenience 
requires  the  construction  "  of  a  proposed  steam  or  electric  rail- 
road. During  the  year  1896  alone  the  New  York  commission 
passed  upon  thirty-three  applications  for  permission  to  construct 
such  roads.  In  Con.iecticut  the  courts  have  exercised  a  power- 
ful influence  upon  the  location  of  electric  lines.     The  danger  of 
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clothing  officials  with  the  power  to  grant  or  deny  the  right  to 
construct  a  railway  is  patent,  but  the  public  benefits  undoubtedly 
outweigh  the  public  harm.  The  accomplishment  of  good  often 
involves  some  danger. 

The  third  principle  to^which  the.  governmental  regulation  of 
railway  development  and  management  should  conform  is,  that 
state  regulation  should  foster,  rather  than  hinder,  cooperation 
in  railway  management  and  in  the  jperformance  of  transporta- 
tion  functions  generally^  The  history  of  railway  management 
unmistakably  teaches  that  cooperation  enables  the  railroads  to 
perform  their  functions  more  economically  and  to  serve  the 
public  more  efficiently.  It  also  results  in  fewer  discrimina- 
tions and  other  objectionable  practices  than  follow  from  unre- 
strained competition.  To  foster  such  cooperation  is  neither  to 
condemn  nor  to  eliminate  that  form  of  competition  which  is 
beneficial  and  which  is,  in  reality,  the  most  powerful.  Compe- 
tition is  of  two  very  distinct  kinds  :  in  rate-making,  which  is 
vicious  ;  and  in  service,  which  is  beneficent.  Cooperation  in  no 
wise  terminates  the  ever-present  and  powerful  competition  in 
service  which  the  inexorable  laws  of  trade  and  the  resistless 
pressure  of  economic  conditions  force  upon  the  railways.  The 
rate-making  power  of  the  railroad  companies  who  draw  up  the 
schedules  of  charges  is  but  little  more  than  nominal.  Rates 
on  export  grain,  for  example,  are  fixed  by  the  competition,  first, 
of  North  Atlantic  seaports  with  one  another  and,  second,  — 
to  an  increasing  degree,  —  by  the  rivalry  of  the  Gulf  and  the 
Atlantic  seaboard  cities.  To  cite  another  conspicuous  in- 
stance, rates  on  products  shipped  by  rail  from  the  entire 
region  north  of  the  Potomac  and  the  Ohio  rivers,  to  supply 
Southern  markets,  are  fixed  by  the  competition  of  the  all-water 
routes  with  the  mixed  water-and-rail  lines  from  the  North 
Atlantic  industrial  cities  to  the  South. 

This  industrial  competition  of  one  region  with  another  has  a 
more  far-reaching  influence  over  railway  rates  than  is  generally 
supposed.  Manufacturing  and  other  industries  located  along 
the  line  of  one  railway  compete  in  large  measure  with  similar 
industries  situated  along  other  railroads.     Consequently,  if  any 
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particular  railroad  company  is  to  succeed  in  holding  the  indus- 
trial establishments  ii  serves  and  is  to  develop  its  tributary 
region  by  attracting  new  investments  of  capital,  it  must  give 
to  the  producers  for  whom  it  carries  goods  as  favorable  terms 
as  possible.  It  is  doubtful  whether  any  other  form  of  competi- 
tion is  a  more  potent  regulator  of  railway  rates. 

In  this  connection,  it  is  not  necessary  to  enumerate  the  many 
other  forms  which  competition  in  service  inevitably  takes, 
whether  cooperation  in  rate-making  does  or  does  not  exist. 
From  the  conditions  indicated  by  the  three  illustrations  given, 
it  is  evident  that  two  results  follow:  (i)  without  cooperation, 
demoralization  and  chaos  in  rates  must  prevail ;  and  (2)  coop- 
eration in  rate-making  cannot  enable  the  railroads  to  make 
extortionate  charges.  Railway  history  in  this  country  affords 
abundant  proof  of  both  these  propositions. 

The  Interstate  Commerce  Act  is  inconsistent,  in  that  it 
prohibits  unjust  discriminations,  while  it  denies  to  the  railways 
that  degree  of  cooperation  which  is  requisite  to  the  elimination 
of  those  evils.  The  Anti-trust  Act  of  1890  is  even  more  out 
of  harmony  with  the  best  principles  of  railway  regulation  than 
is  the  anti-pooling  section  of  the  Interstate  Commerce  Law. 
In  legislation  and  administration  it  should  not  be  the  policy 
of  the  government  simply  to  oppose  the  railways  ;  rather,  the 
aim  should  be  to  assist  the  railways  to  the  best  possible  per- 
formance of  their  transportation  functions.  In  adjusting  the 
relations  of  carriers  and  shippers,  the  state  should  act  as  a 
judge  and  not  as  an  advocate  of  either  party. 

II. 

Another  of  the  three  parties  whose  interests  must  be  con- 
sidered in  a  formulation  of  the  principles  of  railway  regulation 
is  made  up  of  the  patrons  of  the  roads  —  the  passengers  and 
the  shippers.  The  relation  of  governmental  regulation  to  these 
interests  is  a  complex  one,  involving  the  whole  problem  of  rates 
—  of  absolute  and  rektive  charges  to  be  paid  by  different  per- 
sons, in  different  places,  upon  various  classes  of  commodities 
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or  for  personal  transportation  under  widely  dissimilar  circum- 
stances. The  following  principle,  stated  broadly,  should  be  at 
the  basis  of  government  regulation  :  the  state  should  insure  to 
all  shippers  and  travelers  equality  of  advantage  in  procuring 
transportation  services.  More  specifically  stated,  all  persons 
within  a  given  area  or  region  (i)  should  be  charged  like  rates 
for  substantially  similar  services  and  (2)  should  be  charged 
for  dissimilar  services  such  rates  as  tend  most  fully  to  secure 
to  each  class  of  producers  the  natural  economic  advantages  of 
their  environment. 

In  the  application  of  this  general  principle,  it  is  necessary  to 
decide  the  basis  or  bases  upon  which  railway  rates  should  be 
fixed.  Cost  of  service  and  value  of  service  are  the  two  stand- 
ards most  frequently  adopted  for  the  theoretical  determination 
of  the  rates  which  may  rightly  be  levied.  Rates  are,  in  fact, 
determined  —  so  far  as  any  principles  whatever  are  followed  — 
with  reference  both  to  cost  and  to  value  of  service.  In  countries 
where  state  ownership  prevails  the  chief  endeavor  is  to  adjust 
the  rates  in  proportion  to  cost  of  service ;  under  the  regime 
of  private  ownership  the  rates  are  usually  based  on  the  value 
of  service,  and  charges  are  fixed  roughly  in  accordance  with 
''what  the  traffic  will  bear."  In  the  United  States  the  state 
and  national  governments,  in  regulating  railway  transportation 
charges  in  the  interests  of  the  shippers  and  the  travelers, 
can  adopt  neither  of  these  two  bases  of  rate-making  entirely, 
without  transgressing  one  or  more  of  the  principles  of  railway 
regulation  set  forth  in  this  paper.  Were  the  government  to 
insist  that  the  railways  should  adopt  and  enforce  schedules  of 
charges  based  on  the  cost  of  service,  the  revenues  derived  from 
the  carriage  of  goods  of  high  value  in  proportion  to  weight 
ind  bulk  would  be  greatly  reduced,  and  the  railroads  would  in 
consequence  be  compelled  to  raise  the  rates  upon  the  cruder 
materials  of  the  farm,  forest  and  mine  to  such  an  extent  as 
greatly  to  check  social  and  industrial  progress.  Were  the  gov- 
ernment to  prevent  the  increase  in  rates  on  these  bulkier  goods 
of  low  value,  the  normal  and  desirable  development  of  the  rail- 
way system  would  be  interfered  with.      Practically,  the   con- 
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struction  of  schedules  on  the  cost-of-service  principle  is  out 
of  the  question,  since  it  is  impossible  to  determine  accurately 
the  elements  which  enter  into  the  cost  of  a  particular  service. 
And  against  the  ideal  of  adhering  as  far  as  possible  in  the 
regulation  of  railways  to  the  cost-of-service  theory  of  rates, 
a  further  objection  will  appear  in  discussing  the  relation  of 
governmental  regulation  to  the  public  or  to  society  as  a  whole. 

If  the  demand  for  equality  of  advantage  is  not  met  by  trying 
to  adjust  railway  rates  in  proportion  to  the  cost  of  service, 
to  what  extent  does  charging  according  to  the  value  of  the  serv- 
ices rendered  meet  the  requirement  t  To  a  greater  degree, 
but  not  fully.  By  **  charging  according  to  the  value  of  the 
service"  is  meant  that  each  article  or  class  of  commodities  trans- 
ported—  passenger  traffic  being  eliminated  from  consideration, 
for  the  sake  of  simplicity  —  shall  contribute  to  the  aggregate 
cost  of  transportation,  in  proportion  to  the  value  which  the 
transported  article  or  commodity  acquires  by  means  of  the 
service  rendered  to  it.  The  rate  may  cover  a  part  or  the 
whole  of  the  value  of  the  service ;  but  in  either  case  it  is  fixed 
with  reference  to  the  value  which  the  article  acquires  by  being 
moved,  and  not  with  regard  to  the  cost  involved  in  performing 
the  work  of  carriage.  It  is  claimed  by  the  proponents  of  this 
theory  of  rates,  that  charges  for  the  transportation  of  com- 
modities should  be  based  upon  ability  to  pay,  and  that  the 
value  of  the  service  to  the  article  is  the  measure  of  the  article's 
ability  to  pay. 

Much  depends,  however,  upon  the  way  in  which  we  deter- 
mine what  is  an  article's  ability  to  pay.  The  absolute  value 
imparted  by  transportation  to  goods  of  low  value  is  less 
per  unit  of  weight  or  bulk  than  in  the  case  of  high-priced 
commodities,  but  the  percentage  of  increase  in  value  is  much 
greater  in  the  former  than  in  the  latter.  Expensive  articles 
can  be  carried  long  distances  without  adding  very  much  to 
their  cost  to  the  consumer.  Measured  in  percentages,  then, 
the  value  of  the  service  is  low  in  the  case  of  the  higher  priced 
commodities.  Is  that  theory  of  rates  ideal  which  justifies  a 
transportation  charge  on  wheat  equal  to  between  twenty  and 
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forty  per  cent  of  the  farm  value  of  the  product  and  a  charge 
on  shoes  of  perhaps  two  per  cent  of  their  factory  value  ? 
Though  the  products  of  the  farm,  the  forest  and  the  mine 
gain  a  large  part  of  their  value  through  the  railways,  which 
make  them  marketable  over  wide  areas,  yet,  inasmuch  as 
these  are  the  commodities  which  furnish  the  producers  with 
food  and  supply  the  raw  materials  of  manufacturing  activity, 
they  ought  to  be  kept  as  cheap  as  possible  to  the  consumer, 
and  the  transportation  burdens  placed  upon  them  ought  to  be 
kept  as  low  as  is  practicable. 

Charging  according  to  value  of  service  is  sometimes  con- 
fused with  charging  according  to  the  value  of  the  commodities 
transported.  Greater  absolute  value  is  given  by  transportation 
to  high-priced  commodities  upon  which  the  higher  rates  are 
imposed ;  hence  it  is  said  that  charging  according  to  value  of 
service  is  charging  with  reference  to  value  of  commodity.  The 
inaccuracy  of  such  reasoning  has  been  made  evident  enough  by 
what  is  contained  in  the  preceding  paragraphs.  Rate-makers 
do,  however,  in  a  general  way  take  into  consideration  the  rela- 
tive values  of  articles  and  make  the  rates  higher  on  the  more 
costly  goods.  This  is  not  an  unfortunate  fact,  but  is  the  partial 
application  of  a  principle  to  which  greater  weight  should  be  given. 

A  satisfactory,  tenable  theory  of  rates  upon  which  charges 
may  be  based  —  a  theory  applicable  to  all  the  complex  condi- 
tions of  railway  transportation  charges  in  this  country  —  has  not 
yet  been  formulated.  It  is  probable  that  such  a  theory  is  an 
impossibility,  and  that  we  must  content  ourselves  with  analyzing 
and  giving  due  weight  to  the  considerations  which  should  affect 
actual  rate-making.  If  the  railways  were  owned  and  managed 
by  the  state,  it  would  be  a  less  difficult,  though  by  no  means 
an  easy,  matter  to  follow  an  accepted  ideal  in  rate-making ;  but 
state  ownership  of  railroads  in  this  country  —  at  the  present 
time,  at  least  —  is  neither  possible  nor  desirable. 

State  regulation  of  privately  owned  railways,  for  the  purpose 
of  insuring  to  the  customers  of  the  railroads  equality  of  advan- 
tage in  procuring  services,  ought  to  give  weight  to  three  con- 
siderations : 
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First,  the  cost  of  the  service  performed  by  the  railroads  must 
be  covered  by  the  charge.  It  is  not  possible,  and  would  not  be 
desirable,  to  adjust  charges  proportionately  to  costs  of  service; 
but  two  results,  at  least,  are  indispensable.  First,  total  costs, 
including  a  fair  profit  on  investment,  must  be  covered  by  total 
receipts  ;  and,  second,  the  minimum  rate  charged  any  particu- 
lar class  of  commodities  should  cover  the  operating  expenses 
incurred  by  the  carrier  in  transporting  the  goods.  It  is  doubt- 
less practicable  to  adjust  rates  so  that  certain  commodities 
shall  be  required  to  contribute  little  or  nothing  towards  meet- 
ing the  fixed  charges  of  the  railroads,  leaving  the  articles  of 
higher  value  to  defray  such  charges  ;  but  it  is  difificult  to  see 
how  the  interests  of  the  railways  could  be  conserved  and  the 
development  of  the  railroad  net  insured,  if  minimum  rates 
were  allowed  to  go  so  low  as  not  to  cover  costs  of  operation. 

Second,  the  maximum  railway  charge  in  any  case  cannot  be 
made  to  exceed  the  value  of  the  service.  If  the  charge  should 
be  greater  than  the  increase  in  value  to  be  gained  by  transpor- 
tation, the  service  will  not  be  demanded — at  least,  not  of  the 
railroad.  This  is  a  fact  which  the  rate-makers  are  careful  to 
observe. 

Third,  between  these  two  limits  —  the  minimum  rate  fixed  by 
the  operating  expenses  and  the  maximum  charge  determined 
by  the  value  of  the  service  —  actual  rates  may  vary  through  a 
wide  possible  range,  and  are  subject  to  forces  which  will,  unless 
modified  by  the  regulative  action  of  the  state,  result  in  unjust 
discriminations.  In  securing  equality  of  advantage  to  those 
who  procure  transportation  services,  the  state  can  rely  entirely 
upon  no  one  theory  of  rates.  Charges  should  be  determined 
partially  with  reference  to  the  value  of  the  service  and  in  large 
part  —  more  than  is  the  case  at  present  —  with  regard  to  the 
value  of  the  articles  transported.  In  this  way,  rates  would 
be  paid  by  the  various  articles  more  nearly  in  proportion  to 
their  ability  to  pay.  The  state  is  not  hereby  recommended  to 
regulate  rates  in  accordance  with  the  principle  that  all  charges 
should  be  proportional  to  the  values  of  the  commodities ;  for 
exceptions  would  be  found  desirable,  in  the  interest  both  of 
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individuals  and  of  the  public.  It  is,  however,  contended  that 
the  values  of  commodities  give  a  theoretically  just  basis  of 
rates,  which  the  state  should  accept  as  one  of  the  important 
factors  in  deciding  what  rates  should  be  permitted  or  required. 

This  brief  statement  is  not  to  be  taken  as  a  complete  theory 
of  rates,  but  rather  as  a  summary  of  some  of  the  principles 
which  the  government  cannot  safely  disregard  in  its  efforts  to 
insure  to  all  persons  of  a  given  region  equality  of  advantage  in 
procuring  transportation  services  —  that  is,  for  similar  services, 
like  charges  ;  and  for  dissimilar  services  rates  varying  in  such 
a  manner  as  will  tend  most  fully  to  secure  to  each  class  of  pro- 
ducers the  natural  economic  advantages  of  their  environment. 

In  this  statement  of  the  general  principles  which  should  be 
kept  in  mind  when  the  state  attempts  to  regulate  railways, 
care  has  been  taken  to  limit  the  application  of  the  principles  to 
persons  "within  a  given  area  or  region."  The  United  States 
government  regulates  the  interstate  commerce  of  the  whole 
country,  while  the  states  have  power  only  over  the  traffic 
within  their  respective  borders ;  but  it  may  be  desirable, 
because  of  differences  in  economic  conditions  or  for  special 
social  reasons,  —  for  the  United  States,  at  least,  if  not  for 
the  states,  —  to  permit  different  transportation  charges  in 
different  sections.  Persons  within  the  same  section  should 
enjoy  like  advantages  ;  but,  for  the  accomplishment  of  certain 
social  ends,  it  may  be  wise  and  proper  to  give  the  people  of 
one  section  greater  advantages  than  are  given  in  another. 
This  brings  us  to  the  third  and  last  division  of  our  subject. 

III. 

The  third  interest  to  be  conserved  in  the  governmental 
regulation  of  railroads  is  the  well-being  of  the  public  or  of 
society  as  a  whole.  Since  transportation  is  a  function  upon 
which  every  part  of  the  social  organization  is  vitally  dependent, 
its  regulation  by  the  state  necessarily  affects  all  industrial  and 
ethical  progress.  If  this  be  true,  the  welfare  of  the  public,  as 
a  whole,  requires  that  the  government  should  regulate  the  rail- 
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ways  in  accordance  with  the  principle  that  there  should  be  as 
great  a  degree  of  socialization  of  rates  as  is  consistent  with  a 
fair  return  on  capital  actually  invested  and  with  a  healthy  devel- 
opment of  the  railway  system. 

This  term,  '*  socialization  of  rates,"  is  somewhat  new  in 
English,  though  a  phrase  of  similar  meaning  is  common  in 
German  literature  on  transportation.  In  general,  it  means  fix- 
ing the  charges  —  which,  taken  collectively,  will  cover  the  total 
expenses  of  transportation  —  with  reference  primarily  to  the 
needs  of  society,  and  only  secondarily  to  the  cost  or  value  of 
each  particular  service.  If  the  state  owns  the  railways,  it  is 
possible  in  theory  to  make  this  principle  the  sole  standard  of 
rate-making.  For  practical  reasons,  however,  no  nation  has 
given  the  principle  more  than  partial  application.  The  principle 
influences  many  transportation  charges  on  foreign  railways, 
and  has  some  effect  on  rates  in  this  country.  The  ideal  con- 
tained in  the  principle  should  be  kept  in  rpind,  and  given  as 
great  weight  as  the  practical  situation  will  permit,  in  shaping 
our  policy  of  governmental  regulation  of  railways. 

This  ideal  of  a  greater  degree  of  socialization  of  rates  should, 
first  of  all,  stimulate  us  to  increased  efforts  to  regulate  rates 
so  as  to  prevent  unjust  local  and  personal  discriminations,  of 
which  there  are  still  such  frequent  instances.  It  should,  in 
the  second  place,  as  has  been  indicated  above,  emphasize  the 
need  of  seeking  to  adjust  rates  less  in  accordance  with  the  cost 
and  value  of  the  service,  and  more  in  proportion  to  the  value 
of  the  articles  transported.  Transportation  charges  constitute  a 
part  of  the  costs  of  production  —  are  one  of  the  necessary  bur- 
dens of  industry  ;  and  therefore,  in  the  interests  of  general  social 
welfare,  this  burden  should  be  distributed  more  as  taxes  are. 
Articles  of  high  value  should  pay  a  larger  share  of  total  trans- 
portation charges  than  they  now  pay.  In  one  other  way,  at 
least,  the  ideal  of  a  greater  socialization  of  rates  will  appre- 
ciably influence  the  regulation  of  transportation.  We  may 
expect  to  see  special  transportation  charges  adjusted  with 
reference  to  the  promotion  of  such  definite  social  ends  as 
increasing  the  mobility  of  labor  and  stimulating  the  substitu- 
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tion  of  suburban  for  urban  residence.  In  this  particular  some- 
thing has  already  been  accomplished,  and  more  will  be  done  with 
the  future  development  of  our  systems  of  transportation. 

This  principle  of  the  socialization  of  rates  is  to  be  accepted 
as  an  ideal  towards  the  attainment  of  which  we,  in  this  country, 
should  move  by  a  conservative  evolution.  We  should  adopt 
no  specific  measures  that  will  prevent  invested  capital  from 
earning  a  fair  return ;  we  should  attempt  no  revolution  in  rail- 
way management ;  we  should  not  make  the  serious  mistake  of 
substituting  state  ownership  for  private  ownership  of  the  rail- 
road ;  but  in  the  regulation  of  railways  the  conscious  endeavor 
of  the  government  should  be  to  bring  about,  under  the  regime 
of  private  ownership,  such  an  adjustment  of  charges  to  trans- 
portation services  as  will  best  promote  the  industrial  and  ethical 
progress  of  society  as  a  whole. 

The  governmental  regulation  of  railroads  in  the  United 
States  is  a  problem  which  several  causes  combine  to  make 
complex  and  difficult  to  master.  In  the  vast  area  of  our  coun- 
try, the  varying  economic  conditions  of  different  sections, 
the  great  length  of  our  railway  system,  the  large  number  of 
corporations  owning  lines,  the  historical  development  of  our 
railway  net  independent  of  any  direction  by  the  government  for 
social  ends,  we  have  a  set  of  conditions  that  exist  in  no  other 
country.  Twenty-five  years  of  regulative  efforts  on  the  part 
of  the  states,  with  ten  years  of  activity  by  the  federal  govern- 
ment in  the  same  direction,  have  served  rather  to  reveal  the 
difficulties  to  be  surmounted  than  to  enable  us  to  overcome 
them.  Still,  substantial  progress  has  been  made  —  enough,  at 
least,  to  demonstrate  the  desirability  of  adhering  to  the  com- 
mission system  of  regulation  and  of  strengthening  the  admin- 
istrative machinery  we  now  have.  Changes  in  our  policy  of 
governmental  regulation  of  railways  should  be  made  in  a  con- 
servative spirit,  with  due  regard  to  all  interests  concerned. 
We  should  hold  fast  to  that  which  we  have,  and  keep  con- 
stantly building  for  the  future  on  the  foundation  of  present 
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of  the  interested  carriers  to  continue  the  present  method  of  mak- 
ing rates  lower  at  the  more  distant  points  than  at  the  intermedi- 
ate points;  such  lower  rates  being  necessary  by  reason  of  competi- 
tion of  various  water  cf>.rriers  and  of  carriers  partly  by  water  and 
partly  by  rail  operating  from  Pacific  coast  ports  to  Atlantic  sea- 
board ports;  competition  of  various  water  carriers  operating  to 
foreign  countries  from  Pacific  coast  ports  and  competition  of  the 
products  of  foreign  countries  with  the  products  of  the  Pacific  coast; 
competition  of  the  products  of  Pacific  coast  territory  with  the 
products  of  other  sections  of  the  country;  competition  of  Canadian 
rail  carriers  not  subject  to  the  Interstate  Commerce  Act;  competi- 
tion of  the  products  of  Canada  moving  by  Canadian  carriers  with  the 
products  of  the  United  States;  rates  established  via  the  shorter 
or  more  direct  routes,  but  applied  also  via  the  longer  or  more  cir- 
cuitous routes."  After  full  hearing  the  Commission  refused  to 
grant  unqualifiedly  the  prayer  of  the  petition  but  entered  an  order 
permitting  in  some  respects  a  charge  of  a  lower  rate  for  the  longer 
haul  to  the  Pacific  coast  than  was  asked  for  intermediate  points 
provided  a  proportionate  relation  was  maintained  between  the  lower 
rate  for  the  longer  haul  to  the  Pacific  coast  and  the  higher  rate  to  the 
intermediate  points  the  proportion  to.  be  upon  the  basis  of  percentages 
which  were  fixed.  For  the  purposes  of  the  order  in  question  the 
Commission  in  substance  adopted  a  division  of  the  entire  territory 
into  separate  zones  which  division  had  been  resorted  to  by  the 
carriers  for  the  purposes  of  the  establishment  of  the  rates  in  relation 
to  which  the  petition  was  filed.  Refusing  to  comply  with  this 
order  the  carriers  commenced  proceedings  in  the  Commerce  Court 
praying  a  decree  enjoining  the  enforcement  of  the  fourth  section  as 
amended  on  the  ground  of  its  repugnancy  to  the  Constitution  of 
the  United  States  and  of  the  order  as  being  in  any  event  violative  of 
the  amended  section  as  properly  construed.  An  interlocutory 
injunction  was  ordered.  The  defendants  moved  to  dismiss  and  on 
the  overruling  of  the  motions  appealed  from  the  interlocutory  order, 
the  case  being  No.  136.  Subsequently  upon  the  election  of  the 
defendants  to  plead  no  further  a  final  decree  was  entered  and  appealed 
from,  that  appeal  being  No.  162. 

It  suffices  at  this  moment  to  say  that  all  the  contentions  which 
the  assignments  of  error  involve  and  every  argument  advanced  to 
refute  such  contentions,  including  every  argument  urged  to  uphold 
on  the  one  hand  or  to  overthrow  on  the  other  the  action  of  the  Com- 
mission, as  well  as  every  season  relied  upon  to  challenge  the  action  of 
the  court  or  to  sustain  its  judgment,  are  all  reducible  to  the  follow- 
ing propositions : 

(a)  The  absolute  want  of  power  of  the  court  below  to  deal  with  the 
subject  involved  in  the  complaint  because  controversies  concern- 
ing the  fourth  section  of  the  Act  to  Regulate  Commerce  of  the  nature 
here  presented  were  by  an  express  statutory  provision  excluded  from 
the  cognizance  of  the  court  below,  (b)  That  even  if  this  be  not  the 
case  the  action  of  the  Commission  which  was  complained  of  was  purely 
negative  and  therefore  not  within  the  cognizance  of  the  court  because 
not  inherently  justiciable,  (c)  That  correctly  interpreting  the  fourth 
section  the  order  made  by  the  Commission  was  absolutely  void  because 
wholly  beyond  the  scope  of  any  power  conferred  by  the  fourth  section 
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as  amended,  (d)  That  even  if  in  some  respects  the  order  of  the  Com- 
mission was  within  the  reach  of  its  statutory  power  there  was  inter- 
mingled in  the  order  such  an  exertion  of  authority  not  delegated  as  to 
cause  the  whole  order  to  be  void,  (e)  That  the  order  of  the  Commis- 
sion was  void  even  if  the  fourth  section  be  interpreted  as  conferring  the 
authority  which  the  Commission  exerted,  since  under  that  assump- 
tion the  fourth  section  as  amended  was  repugnant  to  the  Constitution. 

All  the  propositions,  even  including  the  jurisdictional  ones,  are  con- 
cerned with  and  depend  upon  the  construction  of  the  fourth  section 
as  amended,  and  we  proceed  to  consider  and  pass  upon  that  subject 
and  every  other  question  in  the  case  under  four  separate  headings: 
1,  The  meaning  of  the  statute;  2,  Its  constitutionality;  3,  The  juris- 
diction of  the  court;  4,  The  validity  of  the  order  in  the  light  of  the 
statute  as  interpreted. 

1.   Tlie  meaning  of  the  statute. 

We  reproduce  the  section  as  originally  adopted  and  as  amended, 
passing  a  line  through  the  words  omitted  by  the  amendment  and 
printing  in  italics  those  which  were  added  by  the  amendment,  thus 
at  a  glance  enabling  the  section  to  be  read  as  it  was  before  and  as  it 
now  stands  after  amendment. 

''Sec.  4.  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  Act  to  charge  or  receive  any  greater  com- 
pensation in  the  aggregate  for  the  transportation  of  passengers,  or 

and  cenditie^s,  for  a  shorter  than  for  a  longer  distance  over  the  same 
line  or  route  in  the  same  direction,  the  shorter  being  included  within 
the  longer  distance,  or  to  charge  any  greater  compensation  as  a  through 
route  than  the  aggregate  of  the  intermediate  rates  subject  to  the  pro- 
visions of  this  Act;  but  this  shall  not  be  construed  as  a,uthorizing 
any  common  carrier  within  the  terms  of  this  Act  to  charge  ftftd:  or 
receive  as  great  compensation  for  a  shorter  as  for  a  longer  distance: 
Provided,  however,  That  upon  application  to  the  Interstate  Commerce 
Commission  appointed  under  the  provisiono  of  this-Ae^y  such  common 
carrier  may  in  special  cases,  after  investigation  by  the  Commiggiony 
be  authorized  hy  the  Commission  to  charge  less  for  longer  than 
for  shorter  distances  for  the  transportation  of  passengers  or  prop- 
erty; and  the  Commission  may  from  time  to  time  prescribe  the 
extent  to  which  such  designated  common  carrier  may  be  relieved 
from  the  operation  of  this  section  el— this  Aet:  Provided,  further, 
That  no  rates  or  charges  lawfully  existing  at  the  time  of  the  passage  of  this 
amendatory  Act  shall  he  required  to  he  changed  hy  reason  of  the  provisions 
of  this  section  prior  to  the  expiration  of  six  months  after  the  passage  of 
this  Act,  nor  in  any  case  where  application  shall  have  heen  filed  hefore 
the  Commission,  in  accordance  with  the  provisions  of  this  section,  until 
a  determination  of  such  application  hy  the  Commission. 

^'  Whenever  a  carrier  hy  railroad  shall  in  competition  with  a  water 
route  or  routes  reduce  the  rates  on  the  carriage  of  any  species  affreight  to 
or  from  competitive  points,  it  shall  not  he  permitted  to  increase  such  rates 
unless  after  hearing  hy  the  Interstate  Commerce  Commission  it  shall  he 
found  that  such  proposed  increase  rests  upon  changed  conditions  other 
than  the  elimination  of  water  competition. 

Before  considering  the  amended  text  we  state  briefly  some  of  the 
more  important  requirements  of  the  section  before  amendment  and 
the  underlying  conceptions  of  private  right,  of  public  duty  and  policy 
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which  it  embodied,  because  to  do  so  will  go  a  long  way  to  remove 
any  doubt  as  to  the  amended  text  and  will  moreover  serve  to  demon- 
strate the  intent  of  the  legislative  mind  in  enacting  the  amendment. 
Almost  immediately  after  the  adoption  of  the  Act  to  Regulate 
Commerce  in  1887  the  Interstate  Commerce  Commission  in  con- 
sidering the  meaning  of  the  law  and  the  scope  of  the  duties  imposed 
on  the  Commission  m  enforcing  it,  reached  the  conclusion  that  the 
words  '^ under  substantially  similar  circumstances  and  conditions" 
of  the  fourth  section  dominated  the  long-and-short-haul  clause  and 
empowered  carriers  to  primarily  determine  the  existence  of  the 
required  dissimilarity  of  circumstances  and  conditions  and  con- 
sequently to  exact  in  the  event  of  such  difference  a  lesser  charge  for 
the  longer  than  was  exacted  for  the  shorter  haul  and  that  com- 
petition which  materially  affected  the  rate  of  carriage  to  a  particular 
point  was  a  dissimilar  circumstance  and  condition  within  the  mean- 
mg  of  the  act.  We  say  primarily  because  of  course  it  was  further 
recognized  that  the  authority  existing  in  carriers  to  the  end  just  stated 
was  subject  to  the  supervision  and  control  of  the  Interstate  Commerce 
Commission  in  the  exertion  of  the  powers  conferred  upon  it  by  the 
statute  and  especially  in  view  of  the  authority  stated  in  the  fourth 
section.  In  considering  the  act  comprehensively  it  was  pointed  out 
that  the  generic  provisions  against  preference  and  discrimination 
expressed  in  the  second  and  third  sections  of  the  act  were  all-embrac- 
ing and  were  therefore  operative  upon  the  fourth  section  as  well 
as  upon  all  other  provisions  of  the  act.  But  it  was  pointed  out  that 
where  witliin  the  purview  of  the  fourth  section  it  had  lawfully  resulted 
that  the  lesser  rate  was  charged  for  a  longer  than  was  exacted  for  a 
shorter  haul  such  exaction  being  authorized  could  not  be  a  preference 
or  discrimination  and  therefore  illegal.  In  re  Louisville  <&  Nashville 
R.  R.  Co.,  1  I.  C.  C.  Rep.  31.  These  comprehensive  views  announced 
at  the  mception  as  a  matter  of  administrative  construction  were 
subsequently  sustained  by  many  decisions  of  this  court,  and  to  the 
leading  of , such  cases  we  refer  in  the  margin.*  We  observe,  more- 
over, that  in  addition  it  came  to  be  settled  that  where  competitive 
conditions  authorized  carriers  to  lower  their  rates  to  a  particular 
place  the  right  to  meet  the  competition  by  lowering  rates  to  such 
place  was  not  confined  to  shipments  made  from  the  point  of  origin  of 
the  competition,  but  empowered  all  carriers  in  the  interest  of  freedom 
of  commerce  and  to  afford  enlarged  opportunity  to  shippers  to  accept, 
if  they  chose  to  do  so,  shipments  to  such  competitive  points  at  lower 
rates  than  their  general  tariff  rates :  a  right  which  came  aptly  to  be  de- 
scribed as  ^'marked  competition"  because  the  practice  served  to  en- 
large markets  and  develop  the  freedom  of  traffic  and  intercourse. 
It  is  to  be  observed,  however,  that  the  right  thus  conceded  was  not 
absolute  because  its  exercise  was  only  permitted  provided  the  rates 
were  not  so  lowered  as  to  be  non-remunerative  and  thereby  cast  an 
unnecessary  burden  upon  other  shippers.  Eastern  Tenn.,  <&c.  R.  Co.  v. 
Interstate  Com.  Com.,  181  U.  S.  1.  As  the  statute  as  thus  construed 
imposed  no  obligation  to  carry  to  the  competitive  point  at  a  rate  which 
was  less  than  a  reasonable  one,  it  is  obvious  that  the  statute  regarded 
the  rights  of  private  ownership  and  sought  to  impose  no  duty  con- 

*  Interstate  Commerce  Commission  v.  B.  &  0.  Railroad,  145  U.  S.  263;  Cinn.,  JV.  0.  &  Tex.  Pac.  Ry.  v. 
Int.  Com.  Com.,  162  U.  S.  184;  Texas  &  Pac.  Raihvay  v.  Int.  Com.  Com.,  162  U.  S.  197;  Louisville  &  N.  R. 
Co.  V.  Behlmer,  175  U.  S.  648;  Eastern  Tenn.  &c.  R.  Co.  v.  Interstate  Com.  Com.,  181  U.  S.  1. 
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flicting^therewith.  It  is  also  equally  clear  that  in  permitting  the 
carrier  to  judge  primarily  of  the  competitive  conditions  and  to  meet 
them  at  election  the  statute  lodged  in  the  carrier  the  right  to  exercise 
a  primary  judgment  concerning  a  matter  of  public  concern  broader 
than  the  mere  question  of  the  duty  of  a  carrier  to  carry  for  a  reason- 
able rate  on  the  one  hand  and  of  the  right  of  the  shipper  on  the  other 
to  compel  carriage  at  such  rate,  since  the  power  of  primary  judgment 
which  the  statute  conferred  concerned  in  a  broad  sense  the  general 
public  interest  with  reference  to  both  persons  and  places,  considera- 
tions all  of  which  therefore  in  their  ultimate  aspects  came  within  the 
competency   of   legislative   regulation.     It  was   apparent   that   the 

Eower  thus  conferred  was  primary,  not  absolute,  smce  its  exertion 
y  the  carrier  was  made  by  the  statute  the  subject  both  of  admin- 
istrative control  and  ultimate  judicial  review.  And  the  estabhsh- 
ment  of  such  control  in  and  of  itself  serves  to  make  manifest  the 
public  nature  of  the  attributes  conferred  upon  the  carrier  by  the 
original  fourth  section.  Indeed  that  in  so  far  as  the  statute  em- 
powered the  carrier  to  judge  as  to  the  dissimilarity  of  circumstances 
and  conditions  for  the  purpose  of  relief  from  the  long  and  short-haul 
clause  it  but  gave  the  carrier  the  power  to  exert  a  judgment  as  to 
things  public  was  long  since  pointed  out  by  this  court.  Texas  <& 
Pac.  Railway  v.  Interstate  Com.  Com.,  162  U.  S.  197,  218. 

With  the  light  afforded  by  the  statements  just  made  we  come  to 
consider  the  amendment.  It  is  certain  that  the  fundamental  change 
which  it  makes  is  the  omission  of  the  substantially  similar  circum- 
stances and  conditions  clause,  thereby  leaviiig  the  long  and  short-haul 
clause  in  a  sense  unqualified  except  in  so  far  as  the  section  gi^es  the 
right  to  the  carrier  to  apply  to  the  Commission  for  authority '' to  charge 
less  for  longer  than  for  shorter  distances  for  the  transportation  of 
persons  or  property"  and  gives  the  Commission  authority  from  time 
to  time  "to  prescribe  the  extent  to  which  such  designated  common 
carrier  may  be  relieved  from  the  operation  of  this  section."  From  the 
failure  to  insert  any  word  in  the  amendment  tending  to  exclude  the 
operation  of  competition  as  adequate  under  proper  circumstances 
to  justify  the  awarding  of  relief  from  the  long  and  short-haul  clause 
and  there  being  nothing  which  minimizes  or  changes  the  application 
of  the  preference  and  discrimination  clauses  of  the  second  and  third 
sections,  it  follows  that  in  substance  the  amendment  intrinsically 
states  no  new  rule  or  principle  but  simply  shifts  the  powers  conferred 
by  the  section  as  it  originally  stood;  that  is,  it  takes  rrom  the  carriers 
the  deposit  of  public  power  previously  lodged  in  them  and  vests  it  in 
the  Commission  as  a  primary  instead  of  a  reviewing  function.  In 
other  words,  the  elements  of  judgment  or  so  to  speak  the  system 
of  law  by  which  judgment  is  to  be  controlled  remains  unchanged  but 
a  different  tribunal  is  created  for  the  enforcement  of  the  existing 
law.  This  being  true,  as  we  think  it  plainly  is,  the  situation  under 
the  amendment  is  this:  Power  in  the  carrier  primarily  to  meet 
competitive  conditions  in  any  point  of  view  by  charging  a  lesser  rate 
for  a  longer  than  for  a  shorter  haul  has  ceased  to  exist  because  to  do  so, 
in  the  absence  of  some  authority,  would  not  only  be  inimical  to  the 
provision  of  the  fourth  section  but  would  be  in  conflict  with  the 
preference  and  discrimination  clauses  of  the  second  and  third  sections. 
But  while  the  public  power,  so  to  speak,  previously  lodged  in  the 
carrier  is  thus  withdrawn  and  reposed  in  the  Commission  the  right 
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of  carriers  to  seek  and  obtain  under  authorized  circumstances  the 
sanction  of  the  Commission  to  charge  a  higher  rate  for  a  longer 
than  for  a  shorter  haul  because  of  competition  or  for  other  adequate 
reasons  is  expressly  preserved  and  if  not  is  in  any  event  by  necessary 
implication  granted.  And  as  a  correlative  the  authority  of  the  Com- 
mission to  grant  on  request  the  right  sought  is  made  by  the  statute  to 
depend  upon  the  facts  established  and  the  judgment  of  that  body  m 
the  exercise  of  a  sound  legal  discretion  as  to  whether  the  request  should 
be  granted  compatibly  with  a  due  consideration  of  the  private  and 
public  interests  concerned  and  in  view  of  the  preference  and  discrimi- 
nation clauses  of  the  second  and  third  sections. 

2.  Tlie  alleged  repugnancy  of  the  section  as  amended  to  the  Constitution. 

But  if  the  amendment  has  this  meaniig  it  is  insisted  that  it  is 
repugnant  to  the  Constitution  for  various  reasons  which  superficially 
considered  seem  to  be  distinct  but  which  really  are  all  so  interwoven 
that  we  consider  and  dispose  of  them  as  one.     The  argument  is 
that  the  statute  as  correctly  construed  is  but  a  delegation  to  the 
Commission  of  legislative  power  which  Corgress  was  incompetent  to 
make.     But  the  contention  is  without  merit.     Field  v.   Clark,   143 
U.  S.  649;  Buttfield  v.  Stranahan,  192  U.  S.  470;  Union  Bridge  Co.  v. 
United  States,  206  U.  S.  364;  United  States  v.  Heinszen,  206  U.  S.  370; 
St.  Louis,  c&c.  Ry.  Co.  v.  Taylor,  210  U.  S.  281;  Monongahela  Bridge 
Co.  V.   United  States,  216  U.  S.  177.     We  do  not  stop  to  review  these 
cases  because  the  mere  statement  of  the  contention  in  the  light  of  its 
environment  suffices  to  destroy  it.     How  can  it  otherwise  be  since 
the  argument  as  applied  to  the  case  before  us  is  this:  that  the  author- 
ity in  question  was  validly  delegated  so  Icng  as  it  was  lodged  in 
carriers  but  ceased  to  be  susceptible  of  delegation  the  instant  it  was 
taken  from  the  carriers  fcr  the  purpose  of  beirg  lodged  in  a  public 
administrative  body?     Indeed,  when  it  is  considered  that  in  last, 
analysis  the  argument  is  advanced  to  sustain  the  right  of  carriers  to 
exert  the  public  power  which  it  is  insisted  is  not  susceptible  of  dele-j 
gation,  it  is  apparent  that  the  contention  is  self -contradictory  since 
it  reduces  itseli  to  an  effort  to  sustain  the  right  to  delegate  a  power 
by  contendirg  that  the  power  is  not  capable  of  beirg  delegated.     In 
addition,  however,  before  passir  g  from  the  proposition  we  observe! 
that  when  rightly  appreciated  the  contention  but  challenges  every  de-j 
cided  case  since  the  passage  of  the  Act  to  Regulate  Commerce  in  18871 
involving  the  rightfulness  of  the  exertion  by  a  carrier  of  the  power  to] 
meet  competition  as  a  means  of  being  relieved  from  the  loi  g  andj 
short-haul  clause  of  the  fourth  section  before  its  amendment.     W\b.ile 
what  we  have  already  said  answers  it,  because  of  its  importance  we 
notice  another  contention.     As  the  power  of  carriers  to  meet  com-j 
petition  and  the  relation  of  that  right  to  non-competitive  places! 
may  concern  the  fortunes  of  numberless  individuals  and  the  progress] 
and  development  of  many  communities,  it  is  said,  to  permit  authority] 
to  be  exerted  concernirg   the  subject  without  definite  rules  for  its 
exercise  will  be  to  destroy  the  rights  of  persons  and  communities. 
This  danger,  the  argument  proceeds,  is  not  obviated  by  declaring  thatj 
the  provisions  of  the  second  and  third  section  as  to  undue  preferencej 
anei   discrimination   apply   to   the   fourth   section   since   without   a 
definition  of  what  constitutes  undue  preference  and  discrimination,  no 
definite  rule  of  law  is  established  but  whim,  caprice  or  favor  will  in 
the  nature  of  things  control  the  power  exerted.     And  it  is  argued  that] 
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this  view  is  not  here  urged  as  the  mere  result  of  conjecture,  since 
ia  the  report  of  the  Commission  ia  this  case  it  was  declared  in  un- 
equivocal terms  as  the  basis  of  the  order  entered  that  the  statute 
vested  in  the  Commission  a  wide  and  undefined  discretion  by  virtue 
of  which  it  became  its  duty  to  see  to  it  that  communities  and  indi- 
viduals obtained  fair  opportunities,  that  discord  was  allayed  and 
commercial  justice  everywhere  given  full  play.  Let  it  be  conceded 
that  the  language  relied  upon  would  have  the  far-reachir  g  significance 
attributed  to  it  if  separated  from  its  context,  we  think  whea  it  is 
read  in  connection  with  the  report  of  which  it  but  forms  a  part,  and 
moreover  when  it  is  elucidated  by  the  action  taken  by  the  Com- 
mission there  is  no  substantial  ground  for  holdirg  that  by  the  lan- 
guage referred  to  it  was  entitled  to  declare  that  the  fourth  section 
as  amended  conferred  the  uncontrolled  exuberance  of  vague  and 
destructive  powers  which  it  is  now  insisted  was  intended  to  be  claimed. 
In  any  event,  however,  we  must  be  governed  by* the  statute  and 
its  plain  meanirg.  After  all  has  been  said  the  provisions  as  to  undue 
preference  and  discrimination,  while  involvii^g  of  course  a  certain  lati- 
tude of  judgment  anel  discretion  are  no  more  undefined  or  uncertain  in 
the  section  as  amended  than  they  have  been  from  the  beginning  and 
therefore  the  argument  comes  once  more  to  the  complaint  that 
because  public  powers  have  been  transferred  from  the  carriers  to 
the  Commission,  the  wrongs  suggested  will  arise.  Accurately  testing 
this  final  result  of  the  argument  it  is  clear,  that  it  exclusively  rests 
upon  convictions  concerning  the  impohcy  of  having  taken  from 
carriers,  intimately  and  practically  acquainted  as  they  are  with  the 
complex  factors  entering  into  rate  making  and  moreover  impelled  to 
equality  of  treatment  as  they  must  be  by  the  law  of  self  interest 
operating  upon  them  as  a  necessary  result  of  the  econom.ic  forces  to 
w  hich  they  are  subjected,  and  having  lodged  the  power  in  an  official 
administrative  body  which  in  the  nature  of  things  must  act,  how- 
ever conscientiously,  form  conceptions  based  upon  a  more  theoreti- 
cal and  less  practical  point  of  view.  But  this  does  not  involve 
a  grievance  based  upon  the  construction  or  application  of  the 
fourth  section  as  amended  but  upon  the  wisdom  of  the  legisla- 
tive judgm.ent  which  was  brought  into  play  in  adopting  the  amend- 
ment, a  subject  with  which  we  have  nothing  in  the  world  to  do. 
It  is  said  in  the  argumxcnt  on  behalf  of  one  of  the  carrieis  that  as  in 
substance  and  effect  the  duty  is  imposed  upon  the  Commdssion  in  a 
proper  case  to  refuse  an  apphcation,  therefore  the  law  is  void  because 
m  such  a  contingency  tlie  statute  would  amiount  to  an  imperative 
enforcement  of  the  long  and  short-haul  clause  and  would  be  repug- 
nant to  the  Constitution.  It  is  conceded  in  the  aigument  that  it 
has  been  directly  decided  by  this  court  that  a  geneial  enforcement 
of  the  long  and  short-haul  clause  would  not  be  repugnant  to  the 
Constitution  {Louisville  &  N.  R.  Co.  v.  Kcniuclcy,  183  U.  S.  503), 
but  we  are  asked  to  reconsider  and  overrule  the  case  and  thus 
correct  the  error  which  was  m;anifested  in  deciding  it.  But  we 
are  not  in  the  remotest  degree  inclined  to  enter  into  this  inquiry,  not 
only  because  of  the  reasons  which  were  stated  in  the  case  itself  but 
also  because  of  those  already  expounded  in  this  opinion  and  for  an 
additional  reason  which  is  that  the  contention  by  necessaryimphca- 
tion  assails  the  numerous  cases  which  from  the  enactmicnt  of  the  Act 
to  Regulate  Commerce  down  to  the  present  time  have  involved  the 
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adequacy  of  the  conditions  advanced  by  carriers  for  justifying  their 
departure  from  the  long  and  short-haul  clause.  We  say  this  because 
tlie  controversies  which  the  many  cases  referred  to  considered  and 
decided  by  a  necessary  postulate  involved  an  assertion  of  the  validity 
of  tJie  legislative  power  to  apply  and  enforce  the  long  and  short- 
haul  clause.  How  can  it  be  otherwise  since  if  this  were  not  the  case 
all  the  issues  presented  in  the  numerous  cases  would  have  been 
merely  but  moot,  affording  therefore  no  basis  for  judicial  action 
since  they  would  have  had  back  of  them  no  sanction  of  lawful  power 
whatever. 

3.   TJie  jurisdiction  of  the  court. 

The  argument  on  this  subject  is  twofold:  (a)  that  as  by  the  act 
creating  the  Commerce  Court,  that  court  was  endowed  only  with 
the  jurisdiction  "now  possessed  by  the  circuit  courts  of  the  United 
States  and  the  judges  thereof"  and  provided  that  "nothing  contained 
in  this  chapter  shall  be  construed  as  enlarging  the  jurisdiction  now  pos- 
sessed by  the  circuit  courts  of  the  United  States  or  the  judges  thereof, 
that  is  hereby  transferred  to  and  vested  in  the  commerce  court" 
and  as  new  powers  were  created  by  the  subsequent  amendment  of 
the  fourth  section,  therefore  the  Commerce  Court  had  no  jurisdiction. 
But  we  pass  any  extended  discussion  of  the  proposition  because  it  is 
completely  disposed  of  by  the  construction  which  we  have  given  to 
the  amended  section  since  that  construction  makes  it  clear  that 
the  effect  of  the  amended  fourth  section  was  not  to  create  new  powers 
theretofore  non-existing,  but  simply  to  re-distribute  the  powers 
already  existing  and  which  were  then  subject  to  review.  The  argu- 
ment affords  another  manifestation  of  the  tendency  to  which  we  have 
already  directed  attention  in  this  case  to  seek  to  maintain  and  ag- 
grandize a  power  by  insisting  upon  propositions  which,  if  they 
were  accepted,  would  raise  the  gravest  question  as  to  the  constitutional 
validity  of  the  asserted  power,  a  question  which  we  need  not  at  all 
consider  in  view  of  the  want  of  foundation  for  the  exercise  of  the 
power  claimed  in  the  light  of  the  plain  meaning  of  the  act  to  the  con- 
trary which  we  have  already  pointed  out. 

(b)  The  second  contention  as  to  jurisdiction  yet  further  affords 
an  illustration  of  the  same  mental  attitude,  since  it  rests  upon  the 
assumption  that  the  order  of  the  Commission  refusing  to  grant  the 
request  of  the  carrier  made  under  the  fourth  section  was  purely  nega- 
tive and  hence  was  not  subject  to  judicial  inquiry.  The  contention 
therefore  presupposes  that  the  power  which  from  the  beginning  has 
been  the  subject  of  judicial  review  by  the  mere  fact  of  its  transfer 
to  the  Cjmmission  was  made  arbitrary.  Besides,  the  proposition 
disregards  the  fact  that  the  right  to  petition  the  Commission  con- 
ferred bj^  the  statute  is  positive  and  while  the  refusal  to  grant  it 
may  be  in  one  sense  negative,  in  another  and  broader  view  it  is 
affirmative  since  it  refuses  that  which  the  statute  in  affirmative  terms 
declares  shall  be  granted  if  only  the  conditions  which  the  statute 
provides  are  found  to  exist.  It  is  of  course  true  as  pointed  out  in 
Interstate  Commerce  Commission  v.  Illinois  Central  Railroad^  215 
U.  S.  452,  470,  and  smce  repeatedly  applied  that  findings  of  fact  made 
by  the  Commission  within  the  scope  of  its  administrative  duties 
must  be  accepted  in  case  of  judicial  review,  but  that  doctrine,  as  was 
also  pointed  out,  does  not  relieve  the  courts  in  a  proper  case  from 
determining  whether  the  Constitution  has  been  violated  or  whether 
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statutory  powers  conferred  have  been  transcended  or  have  been 
exercised  in  such  an  arbitrary  way  as  to  amount  to  the  exertion 
of  authority  not  given,  doctrines  which  but  express  the  elementary 
principle  that  an  investiture  of  a  public  body  with  discretion  does 
not  imply  the  right  to  abuse  but  on  the  contrary  carries  with  it  as  a 
necessary  incident  the  command  that  the  limits  of  a  sound  discretion 
be  not  transcended  which  by  necessary  implication  carries  with  it  the 
existence  of  judicial  power  to  correct  wrongs  done  by  such  excess. 
And  without  pausing  to  particularly  notice  it,  we  observe  in  passing 
that  what  has  just  been  said  is  adequate  to  meet  the  contention 
that  as  violations  of  the  fourth  section  were  made  criminal  no  power 
existed  to  enjoin  an  order  of  the  Commission  made  under  that 
section  because  the  consequence  would  be  to  enjoin  criminal  prosecu- 
tion. The  right  which  as  we  have  seen  the  act  gives  to  test  the 
validity  of  orders  rendered  under  the  fourth  section  is  not  to  be  de- 
stroyed by  a  reference  to  a  provision  of  that  section.  The  two  must 
be  harmoniously  enforced. 

4.   TJie  validity  of  the  order  in  the  light  of  the  statute  as  interpreted. 

The  order  is  in  the  margin.*  The  main  insistence  is  that  there 
was  no  power  after  recognizing  the  existence  of  competition  and  the 
right  to  charge  a  lesser  rate  to  the  competitive  point  than  to  inter- 
mediate points  to  do  more  than  fix  a  reasonable  rate  to  the  interme- 

*  FOURTH  SECTION  ORDER  NO.  124. 

In  the  matter  of  the  applications ,  Nos.  205 ,  342 ,  343 ,  344 ,  349 ,  350 ,  and  352 ,  on  behalf  of  the  Transcontinental 
Freight  Bureau,  by  R.  H.  Countiss,  agent,  for  relief  from  the  provisions  of  the  fourth  section  of  the  act  to 
regulate  commerce  as  amended  Juno  18, 1910,  with  respect  to  rates  made  from  eastern  points  of  shipment 
which  are  higher  to  intermediate  points  than  to  Pacific  coast  terminals. 

COMMODITY  RATES. 

These  applications,  as  above  numbered  on  behalf  of  the  Transcontinental  Freight  Bureau ,  ask  for  author- 
ity to  contmue  rates  from  eastern  points  of  shipment  which  are  higher  to  intermediate  points  in  Canada 
and  in  the  States  of  Arizona,  New  Mexico,  Idaho,  California,  Montana,  Nevada,  Oregon,  Utah,  and  Wash- 
ington, and  other  States  east  thereof,  than  to  Pacific  coast  terminals. 

Full  investigation  of  the  matters  and  things  involved  in  these  petitions,  in  so  far  as  they  concern  west- 
boimd  commodity  rates,  having  been  had. 

It  is  ordered,  Tliat  for  the  purposes  of  the  disposition  of  these  applications,  the  United  States  shall  be 
divided  into  five  zones,  as  described  in  the  following  manner: 

(The  transcontinental  group  hereinafter  described  are  as  specified  in  R.  H.  Countiss,  agent's,  trans- 
continental Tariff  I.  C.  C.  No.  929.) 

Zone  No.  1  comprises  all  that  portion  of  the  United  States  lying  west  of  a  line  called  Line  No.  1,  which 
extends  in  a  general  southerly  direction  from  a  point  immediately  east  of  Grand  Portage,  Minn.;  thence 
southwesterly,  along  the  northwestern  shore  of  Lake  Superior,  to  a  point  immediately  east  of  Superior,  Wis.; 
thence  southerly,  along  the  eastern  boundary  of  Transcontinental  Group  F,  to  the  intersection  of  the 
Arkansas  and  Oklahoma  State  line;  thence  along  the  west  side  of  the  Kansas  City  Southern  Railway 
to  the  Gulf  of  Mexico. 

Zone  No.  2  embraces  all  territory  in  the  United  States  lying  east  of  Line  No.  1  and  west  of  a  line  called 
Line  No.  2,  which  begins  at  the  international  boundary  between  the  United  States  and  Canada, imme- 
diately west  of  Cockburn  Island,  in  Lake  Huron;  passes  westerly  through  the  Straits  of  Mackinaw;  southerly 
through  Lake  Michigan  to  its  southern  boundary;  follows  the  west  boimdary  of  Transcontinental  Group  C 
to  Paducah,  Ky.;  thence  follows  the  east  side  of  the  Illinois  Central  Railroad  to  the  southern  boundary 
of  Transcontinental  Group  C;  thence  follows  the  east  boundary  of  Group  C  to  the  Gulf  of  Mexico. 

Zone  No.  3  embraces  all  territory  in  the  United  States  lying  east  of  Line  No.  2  and  north  of  the  south 
boundary  of  Transcontinental  Group  C,  and  on  and  west  of  Line  No.  3  which  is  the  Buffalo-Pittsburg  line 
from  Buffalo,  N.  Y.,  to  Wheeling,  W.  Va.,  marking  the  western  boimdary  of  Trunk  Line  Freight  Asso- 
ciation territory;  thence  follows  the  Ohio  River  to  Huntington,  W.  Va. 

Zone  No.  4  embraces  all  territory  in  the  United  States  east  of  Line  No.  3  and  north  of  the  south  boundary 
of  Transcontinental  Group  C. 

Zone  No.  5  embraces  all  territory  south  and  east  of  Transcontinental  Group  C. 

It  is  further  ordered,  (1)  That  those  portions  of  the  above-numbered  applications  that  request  authority 
to  maintain  higher  commodity  rates  from  points  in  Zone  No.  1  to  intermediate  points  than  to  Pacific  coast 
terminals  be,  and  the  same  are  hereby  denied,  effective  November  15, 1911;  (2)  that  petitioners  herein  be, 
and  they  are  hereby  authorized  to  establish  and  maintain,  effective  November  15,  1911,  commodity  rates 
from  all  points  in  zones  numbered  2,  3,  and  4,  as  above  aefined,  to  points  intermediate  to  Pacific  coast 
terminals  that  are  higher  to  intermediate  points  than  to  Pacific  coast  terminals;  provided,  that  the  rates 
to  intermediate  points  from  points  in  zones  numbered  2,  3,  and  4  shall  not  exceed  the  rates  on  the  same 
commodities  from  the  same  points  of  origin  to  the  Pacific  coast  terminals  by  more  than  7  per  cent  from  points 
In  Zone  No.  2, 15  per  cent  from  points  in  Zone  No.  3,  and  25  per  cent  from  points  in  Zone  No.  4. 

The  commission  does  not  hereby  approve  any  rates  that  may  be  established  under  this  authority^  all 
such  rates  being  subject  to  complaint,  investigation,  and  correction  if  they  conflict  with  any  other  prov  isions 
of  the  act. 

By  the  commission: 

[SEAL.]  JUDSON  C.  CleMENTS, 

Chairman, 
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diatc  points,  that  is  to  say,  that  under  the  power  transferred  to  it  by 
the  section  as  amended  the  Commission  was  Hmited  to  ascertaining 
the  existence  of  competition  and  to  authorizing  the  carrier  to  meet 
it  without  any  authority  to  do  more  than  exercise  its  general  powers 
concerning  the  reasonableness  of  rates  at  all  points.  But  this  propo- 
sition is  directly  in  conflict  with  the  statute  as  we  have  construed  it 
and  with  the  plain  purpose  and  intent  manifested  by  its  enactment. 
To  uphold  the  proposition  it  would  be  necessary  to  say  that  the 
powers  which  were  essential  to  the  vivification  and  beneficial  realiza- 
tion of  the  authority  transferred  had  evaporated  in  the  process  of 
transfer  and  hence  that  the  power  perished  as  the  result  of  the  act 
by  which  it  was  conferred.  As  the  prime  object  of  the  transfer  was 
to  vest  the  Commission  within  the  scope  of  the  discretion  imposed 
and  subject  in  the  nature  of  things  to  the  limitations  arising  from 
the  character  of  the  duty  exacted  and  flowing  from  the  other  pro- 
visions of  the  act  with  authority  to  consider  competitive  conditions 
and  their  relation  to  person  and  places,  necessarily  there  went  with 
the  power  the  right  to  do  that  by  which  alone  it  could  be  exerted,  and 
therefore  a  consideration  of  the  one  and  the  other  and  the  estab- 
lishment of  the  basis  by  percentages  was  within  the  power  granted. 
As  will  be  seen  by  the  order  and  as  we  have  already  said  for  the 
purpose  of  the  percentages  established  zones  of  influence  were 
adopted  and  the  percentages  fixed  as  to  such  zones  varied  or  fluctu- 
atea  upon  the  basis  of  the  influence  of  the  competition  in  the  desig- 
nated areas. 

As  we  have  pointed  out  though  somewhat  modified  the  zones  as] 
thus  selected  by  the  Commission  were  in  substance  the  same  as  those 
previously  fixed  by  the  carriers  as  the  basis  of  the  rate-making  which 
was  included  in  the  tariffs  which  were  under  investigation  and  there- 
fore we  may  put  that  subject  out  of  view.     Indeed,  except  as  to  ques-l 
tions  of  power  there  is  no  contention  in  the  argument  as  to  the 
inequality  of  the  zones  or  percentages  or  as  to  any  undue  preference 
or  discrimination  resulting  from  the  action  taken.     But  be  this  as  it 
may,  in  view  of  the  findings  of  the  Commission  as  to  the  system  of 
rates  prevailing  in  the  tariffs  which  were  before  it,  of  the  inequalities] 
and  burdens  engendered  by  such  system,  of  the  possible  aggrandize-] 
ment  unnaturally  beyond  the  limits  produced  by  competition  inj 
favor  of  the  competitive  points  and  against  other  points  by  thej 
tariff  in  question,  facts  which  we  accept  and  which  indeed  are  un-; 
challenged,  we  see  no  ground  for  saying  that  the  order  was  not  sus- 
tained by  the  facts  upon  which  it  was  based  or  that  it  exceeded  the 
powers  which  the  statute  conferred  or  transcended  the  limits  of  the 
sound  legal  discretion  which  it  lodged  in   the  Commission  when 
acting  upon  the  subject  before  it. 

It  results  that  the  Commerce  Court  in  enjoining  the  order  of  the 
Commission  was  wrong  and  its  decree  to  that  end  must  therefore 
be  reversed  and  the  case  be  remanded  to  the  proper  district  court 
with  directions  to  dismiss  the  bill  for  want  of  equity. 

Reversed. 

True  copy. 

Test: 

Clerk  Supreme  Court,  U.  S. 


SUPREME  COURT  OF  THE  UNITED  STATES. 


Nos.  137  and  163.— October  Term,  1913. 


The  United  States  of  America,  Interstate 
Commerce  Commission,  et  al.,  Appellants, 
137  vs. 

Union  Pacific  Railroad  Company  et  al. 

The  United  States  of  America,  Interstate 
Commerce  Commission  et  al.,  Appellants, 

163  vs. 

Union  Pacific  Railroad  Company  et  al. 


Appeal  from  the  United 
y     States  Commerce 
Court. 


[June  22,  1914.] 
Mr.  Chief  Justice  White  delivered  the  opinion  of  the  Court. 

The  eleven  carriers  who  are  appellees  on  this  record  filed  with 
the  Interstate  Commerce  Commission  applications  to  be  relieved 
from  the  long  and  short-haul  clause  of  section  4  of  the  Act  to  Regu- 
late Commerce  as  amended  by  the  act  of  June  18,  1910,  chap.  309, 
36  Stat,  at  L.  547.  After  full  hearing  the  Commission  entered  an 
order  granting  in  certain  respects  the  relief  prayed  but  establishing 
a  proportionate  relation  to  be  maintained  between  the  lower  rate 
for  the  longer  haul  and  the  higher  rate  for  the  shorter  haul  upon  the 
basis  of  percentages  which  were  fixed  with  reference  to  defined  zones. 
The  carriers  refused  to  obey  the  order  and  filed  their  bill  in  the 
Commerce  Court  to  enjoin  its  enforcement.  An  interlocutory  in- 
junction was  ordered.  The  defendants  moved  to  dismiss  and  on 
the  overruling  of  the  motions  appealed  from  the  interlocutory 
order,  that  case  being  No.  137.  Subsequently  upon  the  election 
of  the  defendants  not  to  plead  further,  a  final  decree  was  entered 
and  appealed  from,  that  appeal  being  No.  163. 

These  cases  are  governed  by  the  opinion  in  Nos.  136  and  162  just 
decided.  They  were  tried  in  the  court  below  with  the  other  cases, 
were  decided  by  the  same  opinion,  and,  although  different  localities 
are  involved,  the  questions  presented  are  identical,  and  for  the 
reasons  given  in  the  other  cases,  Nos.  136  and  162,  the  decree  must 
be  reversed  and  remanded  to  the  proper  district  court  with  direc- 
tions to  dismiss  the  bill  for  want  of  equity. 

Reversed. 
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I) av is y  Kellogg  d;  jSevermice  for  Chicago  Great  Western  Railway 
Company.  , 

Gardiner  Zathr op  for  Atchisonv  Topeka  &  Santa  Fe  Railway 
Company. 

J.  W.  BlytlUy  C.J.  Green,  and  J.  £,  :^^Z&y  for  Chicago,  Burlington 
<!c  Quiney  Railway  Company. 

J.  M  Baldwin  iov  Union  Paciiip  Railroad  Company. 
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No.  687. 

IN  THE  MATTER  OF  ALLOWANCES  TO  ELEVATORS  BY 
THE  UNION  PACIFIC  RAILROAD  COMPANY. 


Decided  April  IJf,  1908. 


^ 


Upon  petition  of  tlie  Chicago  Board  of  Trade  and  others  for  a  rehearing,  the 
proceeding  herein  is  reopened  for  further  consideration. 

Davis,  Kellogg  (&  Severance  for  Chicago  Great  Western  Railway 
Company. 

Gardiner  Lathrop  for  Atchison,  Topeka  &  Santa  Fe  Railway 
Company. 

/.  IF.  Blythe,  C.  J.  Green,  and  /.  E.  Kelby  for  Chicago,  Burlington 
&  Quincy  Railway  Company. 

J.  N.  Baldwin  for  Union  Pacific  Railroad  Company. 

Hagerman  (&  Koon  for  Peavey  &  Company. 

John  H.  Marble  for  the  Commission. 

Supplemental  Report  or  the  Commission. 

Harlan,  Commissioner: 

From  numerous  protests  and  complaints  that  have  reached  the 
Commission  since  the  handing  down  of  its  last  decision  in  this  pro- 
ceeding on  April  9,  1907,  it  is  apparent  that  there  has  been  a  wide  ex- 
tension among  interstate  carriers  of  the  payment  of  the  so-called  ele- 
vator allowances  on  shipments  of  grain,  and  that  there  is  a  general 
feeling  that  the  practice  results  in  an  unlawful  discrimination.  The 
Chicago  Board  of  Trade  and  other  interests  largely  concerned  in 
the  shipment  of  grain  have  asked  for  the  further  consideration  of  the 
matter.  Under  these  circumstances  we  have  concluded  in  the  public 
interest  to  reopen  the  proceeding  and  to  set  it  down  for  further  argu- 
ment on  May  8  next  in  the  hearing  room  of  the  Commission  at  Wash- 
ington. Of  this  action  the  parties  hereto  have  already  been  advised. 
It  seems  unnecessary  to  take  further  evidence  and  the  matter  will 
therefore  bo  considered  on  the  present  record.     It  is  the  desire  of  the 
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Commission  that  counsel  shall  again  argue  the  general  question  of 
the  legality  of  the  contract  of  the  Union  Pacific  Railroad  Company 
with  Peavy  &  Company  and  the  lawfulness  of  the  allowances  that 
are  made  to  the  latter  company  at  Council  Bluffs  and  Kansas  City 
under  the  terms  of  that  contract. 

In  connection  with  the  reexamination  of  these  general  questions  the 
Commission  desires  the  benefit  of  the  views  of  counsel  with  respect 
to  two  points  which  have  been  strongly  urged  upon  its  attention  and 
which  may  be  sta  ted  briefly  as  follows : 

1.  The  clipping,  cleaning,  grading,  weighing,  and  mixing  of  grain 
are  services  that  have  no  relation  to  transportation,  but  are  of  com- 
mercial advantage  to  the  shipper  of  the  grain.  If  performed  or  paid 
for  by  a  carrier  at  one  place  where  it  has  put  an  elevator  under  con- 
tract, as  with  Peavy  &  Company  at  Council  Bluffs  and  Kansas  City, 
is  it  not  an  unlawful  discrimination  not  to  perform  or  to  pay  for 
similar  services  elsewhere  on  its  line? 

2.  Wheat  and  other  grains  are  dealt  in  upon  the  great  grain 
markets  of  the  country  on  fractions  as  small  as  one-eighth  of  one 
cent  per  bushel.  A  fluctuation  of  that  amount  often  suffices  to  effect 
or  prevent  sales.  And  slight  differences  in  the  transportation  rates 
are  sufficient  to  turn  a  movement  of  grain  from  one  market  to  an- 
other. In  other  words,  no  commodity  that  enters  so  largely  into  the 
commerce  of  the  country  is  more  sensitive  than  grain  to  fluctuations 
in  price  or  rates.  If  therefore  a  shipper  receives  from  a  carrier,  in 
connection  with  the  transportation  of  his  grain,  any  service  or  privi- 
lege that  results  in  a  benefit  to  him  to  the  extent  even  of  a  small 
fraction  of  a  cent  per  bushel,  it  gives  him  an  advantage  which  can 
readily  be  turned  to  his  profit.  While  some  grain  is  taken  directly  to 
the  mills,  the  bulk  of  the  traffic  must  pass  either  through  public  or 
private  elevators.  A  grain  market  can  be  maintained  only  by  the  use 
of  elevators.  A  grain  dealer  must  therefore  have  his  grain  unloaded 
into  a  public  elevator  and  pay  its  storage  charges,  or  must  handle  it  in 
his  own  elevator  and  pay  the  cost  of  operation.  In  other  words,  Pea- 
vey  &  Company,  for  the  successful  conduct  of  their  business  as  dealers 
in  grain,  must  either  use  a  public  elevator  or  provide  themselves  with 
one  of  their  own.  In  either  event  a  substantial  expense  item  is  in- 
volved. Upon  these  facts  it  is  insisted  that  a  contract,  such  as  the 
one  here  involved,  when  made  with  a  dealer  in  grain  who  handles 
his  own  wheat,  results  in  an  unlawful  discrimination,  whatever  may 
be  the  amount  of  the  allowance  and  whether  it  be  in  excess  of  the  cost 
of  the  service  or  not ;  for,  as  Peavey  &  Company  can  not  conduct  their 
business  as  grain  buyers  and  dealers  without  using  a  public  elevator 
and  paying  its  charges,  or  without  owning  their  own  elevator  and 
paying  the  cost  of  operation,  any  amount,  be  it  smal]  or  large,  con- 
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tributed  by  the  Union  Pacific  Railroad  Company  to  the  cost  of  run- 
ning their  elevator  must  necessarily  operate,  fro  tanto^  as  a  special 
concession  in  their  favor.  It  is  contended  that  any  aid  received  by 
them  fi'om  the  Union  Pacific  Railroad  Company,  whether  sufficient 
to  cover  the  cost  of  running  the  elevator  or  not,  even  though  it 
amounts  to  but  a  small  fraction  of  a  cent  per  bushel,  really  results  in 
giving  to  Peavey  &  Company  a  benefit  which,  although  under  the  pres- 
ent tariffs  of  the  Union  Pacific  Railroad  Company  is  shared  by  other 
grain  dealers  in  business  at  Council  Bluffs,  Omaha,  and  Kansas  City, 
is  nevertheless  denied  to  grain  dealers  at  other  points  on  the  line  of 
that  Company.  Such  dealers  have  to  bear  the  entire  burden  of  run- 
ning their  elevators,  or  pay  for  the  elevation  service  on  their  grain 
when  performed  by  a  public  elevator.  And  this,  it  is  earnestly  con- 
tended, is  not  only  an  unlawful  discrimination  against  them,  but 
against  the  several  communities  in  which  they  conduct  their  grain 
business. 

In  rearguing  the  issues  herein,  counsel  are  requested  to  give  some 
consideration  to  these  suggestions. 

13  I.  C.  C.  Rep. 
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Governmental  Regulation  of  Common 
Carriers  by  Railroad 


"Regvtlation  is  not  intended  to  he  a  mere 
wanton  exercise  of  power.  It  is  a  restriction  upon 
the  management  of  the  railroads.  It  is  induced 
by  the  public  interest  or  safety.''^ 


The  railroad  transportation  plant  of  the  United 
States  comprises  250,000  miles  of  line,  which  with 
double  tracks,  yards  and  sidings,  approximates  376,000 
miles  of  track. 

The  capital  securities,  that  is,  the  stock  and 
funded  debt  of  these  companies,  which  were  outstand- 
ing in  the  hands  of  the  public  on  June  30,  19 14, 
amounted  to  approximately  $15,7 19, 692,925, f  of 
which  probably  sixty  per  cent,  were  bonds  and  other 
forms  of  indebtedness,  and  forty  per  cent,  was  stock, 
the  latter  being  owned  by  over  six  hundred  and  tw^enty 
thousand  stockholders.  Insurance  Companies  with 
their  thirty-four  millions  of  policies  outstanding,  and 
Savings  Banks  with  their  ten  million  seven  hundred 
thousand  depositors,  hold  probably  over  ten  per  cent, 
of  these  securities. 


*  Per  Mr.  Justice  McKenna  in  Erie  R.  R.  vs.  New  York,  233  U.  S. 
671,683. 

t  Includes  only  railroads  with  annual  operating  revenues  over 
$100,000. 
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During  the  year  ending  June  30,  1914,  the  operat- 
ing revenues*  of  the  railroads  amounted  to  $3,047,- 
019,908,  their  operating  expenses  to  over  $2,200,000,- 
000  and  their  net  operating  income  to  $675,511,552, 
while  the  number  of  their  employees  for  the  year  end- 
ing June  30,  1914,  was  i, 695,483, f  and  the  compen- 
sation of  such  employees  aggregated  $1,373,422,472. 

During  the  same  period  of  time  these  Carriers 
paid  in  taxes  over  $140,000,000. 

That  the  people  of  the  United  States  have  a  vital 
interest  in  the  efficiency  of  their  system  of  railways  is 
self  evident.  It  is  obviously  essential  to  our  welfare, 
economic  and  otherwise,  that  we  have  adequate  rail- 
road facilities,  i.  e.,  sufficient  track,  stations,  equip- 
ment and  other  facilities  properly  maintained  and 
efficiently  operated,  and  that  the  charges  for  the  use 
of  such  facilities  shall  not  only  be  nondiscriminatory, 
but  shall  also  be  just,  reasonable  and  compensatory. 

It  is  equally  clear  that  sound  public  policy  requires 
that  there  shall  be  governmental  control  and  regula- 
tion of  railroad  charges,  and  possibly  of  other  features 
of  railroad  transportation,  and  that  such  control  should 
be  exercised,  not  by  statute  laying  down  a  hard  and 
fast  rule  and  affording  no  play  to  varying  conditions, 
but  through  a  body  of  experts,  under  a  salary  sufficient 

*  Includes  only  railroads  with  annual  operating  revenues  over 
$100,000. 

t  The  number  of  employees  for  the  year  ending  June  30,  1913.  was 
1,813,289,  and  the  reduction  in  number  in  1914  was  due  to  the  decrease 
in  business  and  rigid  economies  forced  upon  the  railroads  by  their 
diminishing  net  income. 
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to  attract  men  of  the  widest  experience,  and  with  such 
tenure  of  office  as  would  render  them  free  from  poHt- 
ical  influence  of  any  kind. 

A  fair  example  of  another  kind  of  regulation,  i.  c, 
by  statute,  is  found  in  the  extra  crew  laws  of  the 
various  States.  The  extra  crew  law  makes  the  num- 
ber of  trainmen  on  a  train  depend  solely  upon  the  num- 
ber of  cars  in  the  train,  irrespective  of  the  character 
of  service  performed  by  such  train.  For  example ;  one 
of  the  usual  types  of  this  law  requires  a  greater  number 
of  trainmen  on  trains  consisting  of  four  or  more  pas- 
senger coaches,  and  on  freight  trains  of  thirty  or  more 
cars,  than  is  required  by  trains  of  a  lesser  number  of 
cars,  thus  ignoring  the  fundamental  consideration  that 
the  number  of  trainmen  should  depend  not  upon  the 
number  of  cars  but  upon  the  character  of  the  service 
performed  by  that  train,  whether  through,  or  local,  the 
amount  of  switching  required,  the  conditions  under 
W'hich  the  switching  is  performed,  and  the  differences 
in  grade  over  which  trains  are  run.* 

Another  example  of  vicious  regulation  by  statute 
is  the  tw^o-cent  passenger  fare  law  passed  by  many 
of  the  States,  wdiich  ignores  entirely  the  cost  of  the 
passenger  service,  and  affords  no  opportunity  for  a 
proper  increase  in  fare  to  take  care  of  the  large  in- 
creases in  the  expenses  of  passenger  transportation, 
which  have  taken  place  in  recent  years. 

*  See   Report  of  New  Jersey   Public  Utility  Commission,  January 
23,  1912. 


It  would  seem  clear  also,  that  a  body  of  experts 
necessary  to  efficiently  carry  out  these  processes  of 
regulation,  should  be  an  administrative  body,  and  not 
a  Court. 

The  problems  incidental  to  railroad  regulation  are 
essentially  administrative,  and  not  judicial,  for  they 
involve  (as  has  been  frequently  pointed  out  by  the 
Interstate  Commerce  Commission)  not  merely  the  re- 
spective interests  of  the  complainant  and  of  the  defend- 
ant railroad  company,  but  involve  also  the  paramount 
interests  of  the  community,  which  may  be  substantially 
affected  by  the  controversy. 

For  example:  A  controversy  between  X,  whose 
mine  is  located  in  the  Pocahontas  District  in  West 
Virginia,  and  the  Norfolk  &  Western  Railway  Com- 
pany serving  that  district,  as  to  the  rate  to  be  charged 
on  bituminous  coal  shipped  from  X^s  mine  to  Norfolk 
for  subsequent  transshipment  by  water,  involves  some- 
thing more  than  the  isolated  question  of  the  value  to  X 
of  that  transportation  service  and  the  reasonableness 
of  the  charge  therefor. 

Such  a  controversy,  by  reason  of  competitive  con- 
ditions in  the  bituminous  coal  industry  of  the  East 
involves  amongst  other  things: 

(a)  Rates  from  all  other  mines  on  the  Norfolk 
&  Western  Railway  in  the  Pocahontas  District  to 
Norfolk,  for  transshipment  by  water. 

(b)  Rates  from  mines  in  the  New  River  District 
on  the  Chesapeake  &  Ohio  Railway  and  from  mines 


on   the   Virginian    Railway   to   Newport   News    and 
Sewells  Point,  for  transshipment  by  water. 

(c)  Rates  from  mines  in  the  Cumberland-Pied- 
mont, Myersdale,  Austen-Newburg  and  Somerset  Dis- 
tricts on  the  Baltimore  &  Ohio  and  on  the  Western 
Maryland  Railroads  in  the  States  of  West  Virginia 
and  Pennsylvania,  to  Baltimore  and  Philadelphia  for 
transshipment. 

(d)  Rates  from  the  mines  on  the  Pennsylvania 
Railroad,  New  York  Central  Railroad,  and  Buffalo 
Rochester  and  Pittsburgh  Railroad,  in  the  Clear- 
field District  in  the  State  of  Pennsylvania  to  Baltimore 
and  Philadelphia  for  transshipment. 

(e)  The  all-rail  rates,  from  mines  on  the  Balti- 
more &  Ohio  Railroad,  Pennsylvania  Railroad,  New 
York  Central,  and  Buffalo,  Rochester  &  Pittsburgh 
Railway  into  New  England. 

This  apparently  simple  controversy,  therefore,  be- 
tween one  coal  company  and  the  Norfolk  &  Western 
Railway  Company,  affects  directly  and  indirectly  the 
commercial  prosperity  of  all  the  bituminous  coal  fields, 
from  which  bituminous  coal  is  shipped  to  the  East  for 
local,  coastwise,  or  export  trade,  and  of  all  the  large 
railroad  systems  engaged  in  that  traffic,*  and  may  also 
determine  the  extent  to  which  coal  traffic  shall  move 
through  the  competing  ports  of  Norfolk,  Lambert's 

*  This  traffic  is  so  large,  that  its  diversion  would  seriously  affect 
the  prosperity  of  some  of  these  companies. 


Point,  Baltimore  and  Philadelphia  for  transshipment 
by  water  to  New  England. 

Is  such  a  controversy  one  which  can  properly  be 
settled  in  a  court  of  law,  in  a  proceeding,  in  which  the 
only  necessary  parties,  would  be  X  and  the  Norfolk  & 
Western  Railway  Company? 

A  court  of  law  is  necessarily  restricted,  in  the 
determination  of  an  issue,  to  the  evidence  before  it, 
together  with  the  few  facts  of  which  a  court  may  take 
judicial  notice,  and  the  court  can  only  determine  the 
issue,  as  presented  by  the  parties. 

As  Mr.  Acworth  has  pointed  out,"*"  railway  ques- 
tions are  largely  questions  of  discretion  and  commer- 
cial instinct,  "and  they  are  absolutely  unsuitable  for 
determination  by  the  positive  methods  of  the  law  court 
with  its  precisely  defined  issues,  its  sworn  evidence, 
and  its  rigorous  exclusion  of  what,  while  the  lawyer 
describes  it  as  irrelevant,  is  often  the  precise  class  of 
consideration  which  would  determine  one  way  or  other 
the  decision  of  the  practical  man  in  business." 

An  administrative  body,  on  the  other  hand,  can 
and  should  force  the  production  of  other  evidence, 
and  will  consider  the  effect  of  their  decision  on  other 
persons,  and  other  localities,  not  parties  to  the  pro- 
ceeding, and  is  not  hampered,  therefore,  by  the  lack 
of  proof  which  may  be  presented  by  the  contending 
parties. 

*  The   Relation    of    Railroads   to    the    State    (page    12)    by   W.    M. 
Acworth. 


Our  railways  are  national  in  character,  that  is  to 
say,  the  direct  and  immediate  effect  of  their  activity 
is  not  confined  to  the  locality  or  localities  in  which 
those  activities  may  be  exercised. 

The  commercial  competition  of  points  of  produc- 
tion is  such  in  this  country,  that  the  action  of  a  rail- 
road company  in  one  portion  of  the  country  may  seri- 
ously affect  the  economic  development  of  another 
portion  of  the  country.    For  example : 

The  competition  between  flour  milled  at  Minne- 
apolis, Kansas  City,  Chicago,  Milwaukee,  Buffalo  and 
various  points  through  Ohio  and  Indiana  is  of  such  a 
character  that  a  change  in  the  rates  from  one  of  those 
territories  to  the  Atlantic  Seaboard  necessarily  aft'ects 
the  ability  of  the  other  producing"  points  to  compete  in 
the  Eastern  markets. 

So,  also,  intra-state  rates  on  raw  material  to 
important  points  of  production,  or  rates  on  finished 
material  to  important  points  of  consumption,  may 
affect  the  ability  of  points  of  production  in  other  States 
to  compete  in  common  markets. 

State  action  making  unduly  low  rates,  freight  or 
passenger,  or  State  action  unduly  increasing  the  oper- 
ating expenses  of  a  railroad  company,  throws  a  direct 
and  immediate  burden*  upon  the  entire  traffic  and 
operation  of  that  company,  which  is  reflected  in  its 
inability  to  properly  serve  the  people  in  other  States, 

*  See  "The  conflict  between  State  and  Federal  Regulation  of  Rail- 
roads" by  Walker  D.  Hines,  published  in  the  Annals  of  the  American 
Academy  of  Political  and  Social  Science  for  January,  1916. 
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or  by  compelling  them  to  pay  higher  charges  than 
they  would  otherwise  be  compelled  to  pay. 

One  of  the  primary  reasons*  for  the  adoption  of 
our  Federal  Constitution  was  the  burden  imposed  upon 
our  commerce  as  a  whole,  by  the  conflicting  regula- 
tions of  the  different  States,  and  it  was  to  eliminate 
that  burden,  that  the  exclusive  power  to  regulate  inter- 
state commerce  in  matters  of  national  concern,  was 
taken  away  from  the  States  and  vested  in  the  Congress 
of  the  United  States. 

One  of  the  tests,  which  the  Supreme  Court  of  the 
United  States  had  laid  down,  for  the  purpose  of  deter- 
mining whether  any  subject  of  interstate  commerce  is 
of  national  concern  is  the  answer  to  the  question — does 
the  subject  require  uniformity  of  treatment?  If  it 
does  it  is  national  in  character,  and  as  such  can  be  only 
dealt  with  by  the  national  legislative  body.f 

Railroad  regulation  is  a  subject  which  requires 
that,  in  its  exercise,  there  shall  be  no  discrimination  in 
favor  of  the  products  or  people  of  particular  states,  and 
that  the  body  which  is  to  enforce  such  regulation,  shall 
have  a  broad  and  comprehensive  knowledge  of  the 
necessities  and  requirements  of  the  entire  country.  It, 
therefore,  follows  that  there  must  be  uniformity  of 
action,  and  such  uniformitv  of  action  can  onlv  be  se- 
cured  through  the  medium  of  one  central  body  respon- 
sible to  the  entire  country,  and  not  through  the  medium 

*  Critical  Period  of  American  History  (page  144)  by  James  Fiske. 
t  Minnesota  Rate  Cases,  230  U.  S.  352,  401,  402, 


of  the  representatives  of  48  States,  who  are  responsible 
only  to  their  respective  constituencies. 

If  then  our  governmental  regulation  is  to  be 
affected  by  and  through  an  administrative  body,  what 
is  to  be  the  personnel  of  that  body,  and  their  tenure  of 
office  ? 

It  will  hardly  be  doubted  that  the  problems  inci- 
dental to  railroad  regulation  are  fundamentally  diffi- 
cult, and  their  proper  solution  calls  not  only  for  indus- 
try and  intelligence,  but  also  for  the  possession  and 
exercise  of  that  knowledge  and  imagination  w^hich 
can  forsee  the  economic' effect  of  the  rate  structure 
under  consideration. 

Let  us  assume  that  the  administrative  body  has 
before  it,  the  question  as  to  the  rates  on  coal,  or  ore, 
or  limestone,  to  any  of  the  iron  furnace  districts  east 
of  Chicago,  or  the  rates  on  the  finished  product  from 
such  furnaces  to  the  great  competitive  markets  in 
the  East. 

The  decision  of  this  question  might  call  for  a  con- 
sideration of  the  extent  of  the  competition  between 
Cleveland,  the  Mahoning  and  Shenango  Valleys  and 
Pittsburgh  as  points  of  manufacture,  or  the  competi- 
tion, if  any,  between  the  bee-hive  coke  manufactured 
in  ovens  in  the  Connellsville  District  in  Pennsylvania, 
in  the  Pocohontas  District  in  West  Virginia  and  that 
produced  in  by-product  ovens  at  other  points.  The 
Commission  might  have  to  consider  the  relative  freight 
rates  from  the  Atlantic  Seaboard,  on  ore  imported 
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from  South  America  and  Sweden,  as  compared  with 
the  rates  on  ore  mined  in  the  States  of  Minnesota  and 
Wisconsin,  and  before  they  had  finished  their  labors, 
the}^  might  be  called  on  to  remember  that  the  furnaces 
in  the  States  of  Alabama  and  Tennessee,  by  reason  of 
their  cheap  labor  and  their  proximity  to  the  sources  of 
their  supply  of  raw  material,  can  and  do  ship  pig  iron 
to  New  England  in  competition  with  furnaces  located 
at  eastern  points  and  in  northern  New  York. 

The  solution  of  such  a  question,  might  determine 
conclusively,  the  economic  future  of  any  of  these 
points  of  production. 

The  Commission  would  also  have  to  keep  before 
them,  the  effect  of  the  tonnage  and  the  rates  under 
consideration,  upon  the  revenues  of  the  carriers,  for 
as  the  Interstate  Commerce  Commission  said  in  the 
1910  Rate  Case  (20  L  C.  C,  at  pages  262,  263)  : 

''Our  railroads  must  be  maintained  in  a  high 
state  of  efficiency.  This  the  public  interests  de- 
mand. Commerce  and  industry  cannot  afford  to 
wait  on  transportation  facilities.  Our  rates  should 
be  such  as  to  render  possible  a  high-class,  not  an 
extravagant,  service.     ^     ^     ^ 

'Tt  is  generally  conceded  that  within  the  next 
few  years,  if  our  means  of  transportation  by  rail 
are  to  keep  pace  with  the  calls  upon  them,  very 
large  sums  must  be  expended  in  the  way  of  new 
construction  and  new  equipment.  While  some 
small  portion  of  this  may  come  from  current  earn- 
ings, the  great  bulk  must  be  new^  capital,  and  this 
capital  must  be  obtained  from  the  investing  public. 
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''If,  therefore,  we  are  to  rely  in  the  future  as 
we  have  in  the  past,  upon  private  enterprise  and 
private  capital  for  our  railway  transportation,  the 
return  must  be  such  as  will  induce  the  investment. 
It  is  therefore  not  only  a  matter  of  justice,  but  in 
the  truest  public  interest,  that  an  adequate  return 
should  be  allowed  upon  railway  capital." 

Our  administrative  body  then  must  be  composed 
of  men  of  ability  and  foresight,  with  a  thorough  knowl- 
edge of  the  subject,  and  they  must  receive  a  compensa- 
tion commensurate  with  their  ability  and  responsibility. 

Furthermore,  their  term  of  office  must  be  of  such 
length,  as  to  make  the  position  the  life-work  of  the 
applicant,  and  thus  remove  the  political  influence  inci- 
dent to  a  short  term  of  office. 

As  preliminary  then  to  our  discussion  of  the  sub- 
ject we  will  consider  these  propositions  as  settled: 

(a)  Public  policy  requires  that  there  shall  be 
efficient  governmental. regulation  of  common  carriers 
by  railroad. 

(b)  Efficient  regulation  requires  a  careful  and 
exhaustive  examination  of  the  subject,  by  a  trained 
body  of  experts,  and  accordingly  no  regulation  by  stat- 
ute can  be  efficient. 

(c)  The  questions  incidental  to  regulation  are 
largely  administrative  and  are  not  judicial  in  their 
nature.  They  involve  not  simply  the  interest  of  the 
particular  litigant  in  the  particular  issue,  but  they 


12 

necessarily  affect  other  important  issues  and  the  inter- 
ests of  many  persons  and  locahties  not  parties  to  the 
controversy.  They  must  be  settled,  in  the  first  instance 
by  an  administrative  body,  and  not  by  a  court. 

(d)  The  economic  effects  of  the  decisions  of  this 
administrative  body  or  Commission,  are  so  important 
and  far-reaching,  that  the  Commission  must  be  com- 
posed of  men  who  are  making  the  subject  their  life 
study,  and  who  shall  receive  adequate  compensation 
for  their  services,  and  whose  tenure  of  office  shall  be 
so  long  as  to  be  entirely  free  from  all  political  influence 
of  any  description. 

(e)  Railroad  regulation  fundamentally  aff'ects 
questions  of  national  importance*  which  require  uni- 
formity of  treatment.  Such  regulation  should  not  be 
an}^  more  subject  to  State  action,  than  our  tariff,  cur- 
rency, or  the  operations  of  the  Post  Office  Department. 

Let  us  examine  the  f)resent  method  of  regula- 
tion, and  see  how  far  it  conforms  to  the  principles 
which  have  been  outlined  as  a  basis  for  efficiency. 

As  Mr.  Samuel  Rea,  President  of  the  Pennsyl- 
vania Railroad  Company,  said  in  his  address  to  the 
Chamber  of  Commerce  of  New  York  on  December  3, 
1914:  ''The  time  is  ripe  for  suggestions  concerning 
constructive  railroad  regulation  and  policy,"  and  it  is 


*  See  an  address  by  Frank  Trumbull  entitled  "Railway  Service :  Is 
it  a  National  Problem  or  a  Local  Issue?" 
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upon  the  suggestions  made  by  him  at  that  time,  that  the 
views  expressed  in  this  paper  are  primarily  based. 

Governmental  regulation,  as  at  present  consti- 
tuted, involves  the  use  of  many  regulating  agencies, 
all  operating  at  the  same  time  upon  such  common  car- 
riers by  railroad  as  come  within  their  jurisdiction  and 
as  Mr.  Acworth  says:*  "it  is  only  to  be  regretted  that 
the  quantity  of  the  law  errs  as  much  on  the  side  of 
excess  as  its  quality  on  the  side  of  deficiency." 

Those  regulating  agencies  are: 

(a)  The  Interstate  Commerce  Commission,  act- 
ing under  the  authority  of  the  Interstate  Commerce 
Act,  its  amendments  and  supplements. 

(b)  Acts  of  Congress  fixing  compensation  for 
carrying  the  mails. 

(c)  Action  of  Arbitration  Commissioners  under 
the  terms  of  an  Act  of  Congress. f 

(d)  State  Public  Service  Commissions,  operat- 
ing under  the  terms  of  the  Public  Service  laws  of  their 
respective  States. 

(e)  Acts  passed  by  State  legislatures,  establish- 
ing certain  rates,  freight  and  passenger,  or  prescribing 
operating  conditions. 

It  may  tend  to  clarity  of  discussion  to  consider 
these  methods  in  the  reverse  order  of  their  statement. 


*  The  Relation  of  Railroads  to  the  State  by  W.  M.  Acworth, 

t  Act  of  July  15,  1913. 
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I.  ACTS  PASSED  BY  STATE  LEGISLATURES 
ESTABLISHING  RATES,  FREIGHT  AND 
PASSENGER,  OR  PRESCRIBING  OPERAT- 
ING CONDITIONS 

A.     State  statutes  establishing  passenger  and  freight 

rates 

Examples  of  these  statutes,  so  far  as  passenger 
fares  are  concerned,  are  the  two-cent  maximum  fare 
laws  of  Minnesota,  Ohio,  Indiana,  Illinois  and  West 
Virginia. 

In  freight  cases,  reference  may  be  made  to  the 
Maximum  Ereight  law  of  Minnesota  {Minnesota  Rate 
Cases  J  230  U.  S.,  352),  to  the  North  Dakota  Lignite 
Rate  Law  {Northern  Pacific  vs.  North  Dakota,  2'^6 
U.  S.,  585),  and  to  the  rates  established  by  the  State 
of  North  Carolina,  under  the  Act  of  October  13,  191 3, 
{Royster  Co.  vs.  R.  R.  Co.,  38  I.  C.  C,  190). 

As  heretofore  pointed  out,  the  fundamental  vice 
of  the  two-cent  passenger  fare  law  is,  that  the  rates 
fixed  thereby,  do  not  bear  the  slightest  relation  to 
either  the  cost  or  value  of  the  service. 

This  rate  was  fixed  by  the  State  Legislatures 
without  the  slightest  examination  into  the  cost  of  the 
passenger  service,  utterly  ignoring  the  fact  that  a  large 
portion  of  the  passenger  business  (the  commutation 
service)  is  being  transacted  at  less  than  2  cents  a  mile, 
and  that  the  practical  requirements  of  the  commutation 
traffic  would  not  permit  its  rates  to  be  raised  to  the 


maximum  amount  required  by  the  statute.  These  stat- 
utes further  ignored  the  fact  that  the  cost  of  trans- 
porting passengers  was  increasing  year  by  year,  and 
thus  operated  to  prevent  the  carrier  from  raising  its 
passenger  rates  to  meet  the  burden  of  such  increase  in 
costs. 

That  such  costs  have  been  increasing  in  recent 
years  will  appear  from  the  opinion  in  the  "Five  Per 
cent.  Case"  where  the  Commission  said  (31  I.  C.  C, 

351): 

"The  unit  of  cost  of  moving  certain  kinds  of 
bulk  freight  carried  in  large  volume  appears  to 
have  been  reduced  by  more  efficient  operating 
methods  despite  increases  in  the  rate  of  wages; 
on  the  other  hand,  the  unit  cost  of  moving  passen- 
gers has  been  almost  uniformly  increased,  inde- 
pendently of  the  effect  of  wage  advances,  through 
the  use  of  heavier  equipment,  the  adoption  of 
safety  devices,  and  better  service."     (Page  387.) 

''We  know  of  no  provision  of  law  under 
which  we  should  be  justified  in  increasing  freight 
rates  to  provide  a  return  upon  property  used  ex- 
clusively in  the  passenger  service,  much  less  to 
take  care  of  losses  incurred  in  such  service.  In 
our  opinion  each  branch  of  the  service  should  con- 
tribute its  proper  share  of  the  cost  of  operation 
and  of  return  upon  the  property  devoted  to  the 
use  of  the  public."     (Page  392.) 

In  the  Western  Passenger  Case,  {2)7  I-  C.  C,  i), 
the  Commission  said  (Page  41)  : 

Y  92 
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''The  evidence  in  this  case  has  shown: 
''Substantial  improvements  in  the  passenger 
service  have  been  made  since  1900  at  large  ex- 
pense to  carriers,  resulting  in  a  greater  degree  of 
comfort,  convenience,  and  safety  to  the  traveling 
public. 

"The  conditions  under  which  the  passenger 
service  is  performed  do  not  admit  of  all  the  cor- 
responding economies  in  operation  that  have  been 
effected  in  the  freisfht  service. 

"The  increased  cost  of  service  due  to  greater 
costs  of  labor,  materials,  and  taxes  not  offset  by 
corresponding  economies  which  are  practicable  in 
operation,  is  entitled  to  consideration." 

The  Supreme  Court  of  the  United  States  in  speak- 
ing of  the  two-cent  fare  law  of  one  state  said,  (Nor- 
folk &  Western  Raihvay  Co.  z's.  West  Virginia,  236 
U.  S.,  60s,  614) : 

"It  is  clear  that  by  the  reduction  in  rates  the 
company  is  forced  to  carry  passengers,  if  not  at 
or  below  cost,  at  merely  a  nominal  reward  con- 
sidering the  value  of  the  traffic  affected." 

It  is  also  interesting  to  note  that  in  some  of  the 
States  in  question,  the  Interstate  Commerce  Commis- 
sion has  permitted  interstate  rates  to  go  into  effect 
which  are  on  a  higher  basis,  than  the  rates  fixed  by  the 
State  statutes,  and  has  also,  in  a  litigated  case,  declined 
to  recognized  the  rate  fixed  by  the  State  statute,  as  evi- 
dence of  the  unreasonableness  of  the  higher  rate  appli- 


cable  to  interstate  transportation  in  that  locality.   Trier 
vs.  Railway  Company,  30  I.  C.  C,  352. 

So,  also,  in  a  recent  case  the  Interstate  Commerce 
Commission  have  declined  to  take  freight  rates  fixed 
by  the  Minnesota  statute  as  the  measure  of  reasonable 
interstate  rates  in  that  State.  Holmes  vs.  Hallowell 
vs.  Ry.  Co.,  37  I.  C.  C,  627. 

Another  example  of  State  legislative  freight 
rates,  will  be  found  in  Chapter  51  of  the  laws  of  1907 
of  the  State  of  North  Dakota,  fixing  maximum  intra- 
state rates  for  the  transportation  of  lignite  coal. 

The  Supreme  Court  of  that  State  found  as  a  fact 
that  as  to  one  railroad  company,  the  rate  in  question 
''is  slightly  remunerative,  but  in  fact  non-compensa- 
tory, considering  the  volume  of  freight  carried  and  the 
property  of  the  railroad  devoted  thereto.''  (26  North 
Dakota,  page  439.) 

As  to  another  company  that  same  Court  found 
"that  the  carriage  of  lignite  coal  by  the  'Soo'  Line 
within  this  State  during  said  fiscal  year  was  not  only 
non-profitable,  but  occasioned  a  loss  to  it  when  its 
fixed  expenses  apportionable  to  all  traffic  are  in  proper 
proportion,  an  amount  assigned  to  and  charged  against 
the  earnings  from  this  commodity."  {26  North  Da- 
kota, 439.) 

The  State  insisted*  that  the  statute  could  be  sup- 
ported as  a  matter  of  public  policy  in  that  it  was  to  aid 

*  Nor.  Pac.  Ry.  vs.  North  Dakota,  236  U.  S.  585,  598. 
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in  the  development  of  a  local  industry,  and  thus  confer 
a  benefit  upon  the  people  of  the  State. 

It  may  be  sound  public  policy,  to  develop  a  partic- 
ular industry,  in  a  particular  State.  That  is  a  matter 
for  that  State  to  decide,  but  no  one  will  be  heard  to 
suggest  that  the  people  of  one  State  should  be  taxed 
for  the  benefit  of  an  industry  located  in  another  State. 
Yet  that  is  the  practical  effect  of  State  statutes  which 
establish  unremunerative  freight  and  passenger  rates, 
the  loss  to  the  carrier  being  shifted  (at  least  in  part) 
to  the  people  and  trafBc  of  other  States. 

It  has  been  estimated  (Five  Per  cent.  Case,  31 
I.  C.  C,  351,  375),  that  the  effect  of  the  reduction  in 
passenger  fares  in  Ohio,  Indiana,  Michigan  and  Illi- 
nois by  State  statute  was  to  cause  a  loss  in  revenues  to 
ten  of  the  carriers  affected,  of  nearly  $18,000,000  for 
the  period  between  1906  and  191 3,  which  loss  has 
imposed  a  burden  either  in  rates  or  in  impairment  of 
service  upon  the  traffic  and  people  of  other  states. 

B.     State  legislation  affecting  operating  conditions. 

In  addition  to  the  burden  which  has  been  imposed 
upon  the  people  of  the  United  States,  by  the  passage 
of  State  laws  prescribing  maximum  freight  and  pas- 
senger rates,  there  is  also  the  economic  injury  inflicted 
upon  the  entire  country  by  the  passage  of  State  laws 
regulating  the  details  of  railroad  operation. 

In  the  year  19 13,  1395  bills,  regulating  the  details 
of  practical  operation  of  railroads,  were  introduced  in 


19 

the  legislatures  of  the  various  States  then  in  session. 
Two  hundred  and  thirty  of  these  bills  were  enacted  into 
law.  Amongst  these  laws  were  acts  regulating  the 
hours  of  service,  time  of  payment,  terms  of  employment 
of  employees,  rules  for  flagging  trains,  prescribing 
kind  of  headlight,  equipment  of  passenger  trains,  speed 
of  livestock  and  other  freight  trains,  protection  and 
elimination  of  grade  crossings,  equipment  of  all  sta- 
tions and  shops. 

In  his  recent  and  very  convincing  address  on  this 
subject,  before  the  State  Bar  Association  of  Tennessee, 
Mr.  Alfred  P.  Thom  said : 

''Three  States  have  passed  Laws  making  it 
illegal  for  a  Carrier  having  repair  shops  in  such 
State  to  send  any  of  its  equipment  which  it  is 
possible  to  repair  there,  out  of  the  State.  Fifteen 
States  have  attempted  to  secure  preferential  treat- 
ment of  their  State  traffic  by  heavy  penalties  for 
delay  in  movement.  Twenty  States  have  extra 
crew  laws.  Twenty-eight  States  have  headlight 
laws  with  varying  requirements  as  to  character 
of  lights." 

In  the  year  191 5  there  were  introduced  in  the 
wState  Legislatures  then  in  session,  1097  bills  directly 
regulating  railroad  operation,  of  which  137  were  en- 
acted into  law.  Amongst  those  enacted  into  law  were 
bills  regulating  the  size  of  crews,  the  hours  of  service, 
the  character  of  headlights  and  other  appliances  on 
equipment,  the  speed  of  freight  trains,  the  stops  of 
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passenger  trains,  the  installation  of  signals,  elimination 
of  grade  crossings,  the  location  of  stations,  etc.* 

It  will  hardly  be  contended  that  a  legislative  body 
has  or  can  acquire  the  technical  knowledge  necessary 
to  enact  legislation  of  this  kind.  The  most  scientific 
method  of  regulating  (if  the  subject  be  one  which 
requires  regulation)  such  matters,  would  seem  to  be 
by  action  by  a  Commission  after  a  careful  investiga- 
tion of  the  facts,  an  investigation  which  cannot  be 
made  by  a  legislature,  on  account  of  other  necessary 
demands  upon  its  time. 

Indeed,  many  of  the  States  which  enacted  the  laws 
referred  to,  possessed  Public  Service  Commissions 
with  ample  power  to  deal  with  the  situations  covered 
by  the  bills. 

But  careful  investigation  of  the  subject,  by  a  body 
of  experts,  is  not  desired  by  the  interests  which  seek 
the  passage  of  laws  of  this  character. 

In  191 1  the  Public  Utility  Commission  of  New 
Jersey  was  directed  by  the  Senate  of  that  State  to 
advise  as  to  the  propriety  of  the  passage  by  the  Legis- 
lature of  an  extra  crew  law. 

After  a  careful  consideration  and  hearings,  at 
which  the  labor  organizations  were  fully  represented, 
that  Commission  on  January  25,  191 2,  advised  the 
Senate,  that  in  the  opinion  of  the  Commission  the  Bill 
should  not  be  passed  as  it  was  defective  and  erroneous 

*  "Railroad   Regulation    in    Illinois,"   by   Blewett   Lee,    lo   111.   Law 
Review,  page  402. 
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in  principle,  and  that  the  extra  cost  to  the  companies 
was  a  public  and  social  waste. 

Notwithstanding  this  report,  the  Legislature  of 
New  Jersey  subsequently  passed  an  Extra  Crew  Law. 
One  example  of  the  operation  of  this  law,  was  to 
require  one  of  the  railroad  companies  to  employ  an 
additional  brakeman  upon  a  through  passenger  train, 
which  made  only  one  stop  in  the  State  of  New^  Jersey, 
and  which  train  already  carried  four  railroad  em- 
ployees, and  seventeen  mail,  dining  car,  and  Pullman 
employees,  or  twenty-one  in  all.  This  statute  and  a 
similar  one  in  Pennsylvania,  cost  the  railroads  in  those 
two  States,  $1,721,327.91  during  the  calendar  year 
19 14,  an  absolute  economic  waste. 

Legislation  of  this  character  is,  as  Governor 
Hughes  pointed  out  in  his  veto  of  the  bill  in  the  State 
of  New  York,  "simply  arbitrary  exaction  and  taking 
of  property  without  due  process  of  law." 

Wasteful  and  injurious  as  is  the  extra  crew  law 
to  the  public  interest,  it  is  but  slight  as  compared  to 
the  maximum  train  law,  which  has  been  enacted  in  one 
State,  and  the  passage  of  which  is  being  continuously 
urged  in  many  States. 

This  law  limits  the  number  of  cars  to  a  train, 
thereby  increasing  the  number  of  trains,  and  like  the 
extra  crew  law,  its  fundamental  object,  is  the  employ- 
ment of  unnecessary  men,  with  the  consequent  eco- 
nomic waste. 

As  you  know,  railroad  companies  during  the  last 
fifteen  years  have  been  spending  large  sums  of  money 
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in  the  construction  of  larger  and  heavier  cars  and  more 
powerful  locomotives,  for  the  purpose  of  increasing  the 
average  loading  per  car,  as  well  as  the  average  num- 
ber of  cars  per  train,  and  thus  effecting  a  reduction  in 
freight  train  mileage,  with  the  consequent  saving  in 
operating  expense. 

The  use  of  this  larger  and  heavier  equipment  has 
necessitated  (as  the  Commission  pointed  out  in  the 
Five  Per  cent.  Case,  31  I.  C.  C,  351,  at  page  Z77) 
heavier  rails,  stronger  bridges,  better  ballast,  more 
ties,  reduction  in  grades  and  elimination  of  curves. 

Enormous  expenditures  have  been  made  for  the 
purpose  of  increasing  the  train  loading,  and  the  efforts 
of  the  Carriers  in  this  respect  have  been  declared  by 
the  Commission  to  be  ''great  advances  in  efficiency'' 
(31  I.  C.  C,  at  page  411).  This  efficiency  which  has 
resulted  in  this  saving  of  expense,  will  be  curtailed  by 
a  law  limiting  the  number  of  freight  cars  in  a  train, 
thus  forcing  an  increase  in  the  number  of  trains  and 
number  of  employees. 

The  plea  of  those  who  urge  the  enactment  of  max- 
imum train  and  extra  crew  laws  is  safety.  The  real 
reason  is  to  force  the  employment  of  additional  and 
unnecessary  men.  So  far  as  the  writer  knows,  no  acci- 
dent has  ever  happened  which  would  have  been  pre- 
vented by  the  passage  of  either  of  these  laws. 

In  the  trial  of  the  Extra  Crew  Case  in  the  State 
of  Pennsylvania,  it  was  a  significant  fact  that  the  labor 
organizations,  with  their  hosts  of  witnesses  of  many 
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years  experience,  could  not  and  did  not  produce  one 
single  instance  of  an  accident  to  passengers  or  em- 
ployees, due  to  the  failure  to  hav^  the  train  crew  pre- 
scribed by  the  Act.  The  same  point  was  emphasized 
by  the  Board  of  Public  Utility  Commissioners  of  New 
Jersey,  when  they  said:*  ''The  Board  believes  it  to  be 
extremely  significant  that  at  the  two  public  hearings 
the  advocates  of  this  measure,  or  one  3imilar  to  it,  were 
unable  to  cite,  when  challenged,  any  serious  accident 
resulting  from  the  employment  of  insufficient  train 
crews. "t 

One  more  example  of  the  character  and  eco- 
nomic value  of  legislation  of  this  kind. 

It  has  been  the  practice  for  many  years  for  many 
railroad  companies  to  make  surprise  tests  from  time 
to  time,  as  to  whether  their  employees  are  obeying 
the  signals.  As  a  matter  of  fact,  those  tests  show 
that  those  signals  are  obeyed  in  more  than  99  per  cent, 
of  the  cases. 

In  order  to  prevent,  however,  the  disciplining 
of  the  men  Vvdio  fail  to  stand  the  test,  a  bill  has  been 
introduced  in  one,  if  not  more  than  one  State  Legisla- 
ture, making  it  a  criminal  offence  to  make  a  test  of 
this  kind  without  giving  prior  notice  to  the  employee. 

The  passage  of  a  law  of  this  kind  would  be  a 
direct  menace  to  the  safety  of  the  traveling  public. 

*  Report  of  the  Public  Utility  Commission  to  the  Senate,  January 
23,  1912. 

t  The  people  of  Missouri  in  a  recent  referendum  declined  to  enact 
an  extra  crew  law. 
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As  in  the  case  of  State  legislation  fixing  freight 
and  passenger  rates,  the  economic  waste  resulting 
from  extra  crew,  maximum  train  laws  and  other 
laws  of  this  character  is  and  will  be  borne  in  part, 
by  the  people  and  traffic  of  other  States.  No  sound 
argument  can  be  advanced  in  favor  of  any  State  stat- 
ute regulating  the  details  of  operation. 

11.     STATE  PUBLIC  SERVICE 
COMMISSIONS 

Regulation  by  State  Commission  of  intra-state 
rates  and  practices  afifecting  such  rates,  as  well  as 
of  operating  conditions,  has  so  far  proceeded  that 
nearly  every  State  has  a  Commission,  with  complete 
power  to  prescribe  intra-state  rates  and  practices, 
as  well  as  operating  conditions,  such  as  the  number 
and  schedules  of  trains,  character  of  equipment,  con- 
struction and  location  of  stations,  etc. 

Regulation  by  State  Commission  is,  of  course, 
based  on  a  far  sounder  principle  than  regulation  by 
State  statute,  but  public  policy  now  demands  that  the 
State  Commissions  be  divested  of  jurisdiction  over 
intra-state  rates  and  that  such  jurisdiction  be  vested 
in  the  Federal  Government.  The  reasons  for  this 
statement  are  as  follows : 


(a)      State  rates  directly  affect  interstate  rates. 

The  route  of  the  New  York  Central  between 
Buffalo  and  New  York  City  is  intra-state.  The 
routes  of  the  Pennsylvania  Railroad,  the  Erie  Rail- 
road, the  Lehigh  Valley  Railroad,  and  the  Delaware, 
Lackawanna  &  Western  Railroad  Companies  be- 
tween those  same  points  are  interstate.  If  the  New 
York  Public  Service  Commission  should  reduce  the 
rate  on  any  article  from  Buffalo  to  New  York  via 
the  lines  of  the  New  York  Central,  it  is  obvious 
that  such  reduction  will,  for  competitive  reasons, 
and  to  put  shippers  and  consignees  on  the  lines  of 
the  other  roads  on  a  competitive  equality  with  the 
New  York  Central,  force  a  corresponding  reduction 
of  the  rates  on  the  Pennsylvania  and  the  other  inter- 
state routes. 

Following  the  first  opinion  of  the  Interstate 
Commerce  Commission  in  the  Industrial  Railways 
Case,  29  I.  C.  C.  212,  the  Trunk  Lines  canceled 
their  allowances  to  the  South  Buffalo  Railway  Com- 
pany, owned  by  the  Lackawanna  Steel  Company  at 
Buffalo,  thus  forcing  shippers,  located  on  the  South 
Buffalo  Railway,  to  pay  the  lo-cent  charge  of  the 
South  Buffalo  Railway  in  addition  to  the  freight 
rate  of  the  Trunk  Line.  The  New  York  Commission 
forced  the  New  York  Central  to  reinstate  their  allow- 
ances to  the  South  Buffalo  Railway,  on  the  intra-state 
route.  The  effect  of  this  action  was,  that  until  the  In- 
terstate Commerce  Conmiission  permitted  the  carriers 
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to  reinstate  the  allowances  on  the  interstate  routes, 
shipments  originating  on  the  South  Buffalo  Rail- 
way naturally  went  by  the  New  York  Central,  as 
the  rate  was  lo  cents  less  than  the  rate  via  the  other 
routes.  Similar  action  on  the  part  of  the  Pennsyl- 
vania State  Commission,  in  connection  with  the  allow- 
ances paid  the  Union  Railroad  at  Pittsburgh,  neces- 
sarily accorded  an  advantage  to  consignees  located 
in  Philadelphia  on  the  Pennsylvania  Railroad,  whose 
route  is  intra-state  between  Pittsburgh  and  Philadel- 
phia, as  compared  with  consignees  located  on  the 
Baltimore  &  Ohio  in  Philadelphia,  whose  route  from 
Pittsburgh  is  interstate. 

As  Mr.  Justice  Hughes  said  in  the  Shreveporl 
Case,  234  U.  S.,  at  page  351 : 

''Wherever  the  interstate  and  intra-state 
transactions  of  carriers  are  so  related  that  the 
government  of  one  involves  the  control  of  the 
other,  it  is  Congress,  and  not  the  State,  that  is 
entitled  to  prescribe  the  final  and  dominate  rule, 
or  otherwise  Congress  would  be  denied  the  exer- 
cise of  its  constitutional  authority,  and  the  State, 
and  not  the  Nation,  would  be  supreme  within  the 
national  field." 

The  rates  established  by  the  State  of  Minne- 
sota which  were  under  consideration  in  the  Minne- 
sota Rate  Case,  230  U.  S.  352,  by  reason  of  competi- 
tion, have  directly  forced  reductions  in  many  interstate 
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rates.     (Holmes  and  Hallowell  vs.  Ry.  Co.,  37  I.  C.  C. 
627.) 

So,  also,  intra-state  rates  directly  affect  inter- 
state rates,  owing  to  the  provisions  of  Section  4  of 
the  Interstate  Commerce  Act,  which  prohibits  the 
through  rate  from  exceeding  the  sum  of  the  local 
rates.  (See  Through  Rates  to  Points  in  Louisiana, 
38  I.  C.  C.  153.) 

So,  also,  in  a  recent  case  (Western  Rate  Ad- 
vance Case,  35  I.  C.  C.  497)  the  carriers  were  refused 
permission  to  advance  certain  interstate  rates,  ap- 
parently (see  pages  589,  668,  669)  upon  the  ground 
of  the  much  lower  basis  in  effect  for  intra-state 
rates. 

Other  examples  of  intra-state  rates  directly  affect- 
ing interstate  rates  will  be  found  in  R.  R.  Com.  of  La. 
vs.  Ry.  Co.,  23  L  C.  C.  31;  McCormick  vs.  Ry.  Co., 
'^y  L  C.  C.  234;  Texarkana  Freight  Bureau  vs.  R. 
R.  Co.,  38  L  C.  C.  55;  The  Five  Per  Cent.  Case,  31 
L  C.  C.  351,  387;  F.  S.  Royster  vs.  R.  R.  Co.,  38  L  C. 
C.  190;  Houston  Ry.  Co.  vs.  U.  S.,  234  U.  S.  342. 

(b)  At  least  one  State  Commission,  has  frankly 
adopted  a  policy  of  protecting  their  own  industries 
against  the  competition  of  industries  of  other  States, 
by  the  adjustment  of  intra-state  rates,  and  are  thus, 
through  this  medium,  accomplishing  the  commercial 
discrimination  which  the  Constitution  of  the  United 
States  was  designed  to  prevent. 
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Examples  of  State  action,  of  this  character,  will 
be  found  in  R.  R.  Com.  vs.  Ry.  Co.,  23  I.  C.  C.  31; 
Houston  Ry.  Co.  vs.  U.  C,  234  U.  S.  342,  and  McCor- 
mick  vs.  Ry.  Co.,  yj  I.  C.  C.  234,  and  it  violates  one 
of  the  fundamental  requirements  of  our  system  of 
government,  viz.,  that 

''Interstate  trade  was  not  left  (by  the  Con- 
stitution) to  be  destroyed  or  impeded  by  the 
rivalries  of  local  governments."* 

(c;  As  heretofore  pointed  out,  the  depletion 
of  the  revenues  of  the  carriers  resulting  from  un- 
justly low  rates  made  by  State  Commissions,  must 
be  made  up,  by  the  rates  on  interstate  traffic  and  the 
traffic  of  other  States. 

Notwithstanding  the  findings  of  the  Interstate 
Commerce  Commission,  in  the  Five  Per  cent.  Case,  as 
to  the  inadequacy  of  existing  passenger  rates  (supra, 
pages  14,  15),  the  action  of  one  of  the  State  Commis- 
sions, in  suspending  up  to  this  time,  the  increase  of  the 
intra-state  rates  in  that  State,  has  not  only  prevented 
the  increase  of  such  rates,  but  has  to  a  large  extent 
prevented  the  railroad  companies  from  receiving  the 
increase  on  interstate  rates  permitted  by  the  Interstate 
Commerce,  because  the  interstate  rates  may  be  de- 
feated by  purchasing  tickets  at  intra-state  stations. 

Under  existing  law,  the  Interstate  Commerce 
Commission  has  the  power  to  deal  with  a  discrim- 


*  Per   Mr.  Justice   Hughes  in   the   Shreveport   Case,  234  U.   S.,  at 
page  350. 
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ination  against  interstate  traffic  resulting  from  intra- 
state rates  (Houston  Railway  Co.  vs.  U.  S.,  234  U.  S. 
342),  but  it  is  probable  that  the  State  rates  are  valid 
(so  far  as  this  question  is  concerned),  no  matter  how 
discriminatory  they  may  be,  mitil  the  Interstate 
Commerce  Commission  has  specifically  passed  upon 
the  question  of  discrimination.  (Minnesota  Rate 
Case,  230  U.  S.  352).* 

If  we  are  to  have  that  uniformity  of  rate  regu- 
lation, and  that  prevention  of  discrimination  against 
localities,  and  the  commerce  of  other  states,  which 
is  so  essential  to  our  commercial  development,  and 
which  the  commerce  clause  of  the  Constitution  was 
designed  to  secure,  we  must  have  State  control  divested 
from  intra-state  rates. 

In  Canada,  a  railroad  operating  in  two  or  more 
provinces,  is  subject  to  the  Dominion  Parliament,  and 
the  Railroad  Commission  created  thereby,  and  is  not 
subject  to  the  Provincial  Legislatures. f 

It  will  hardly  be  contended  that  the  commerce 
of  Canada,  is  more  interdependent  than  the  com- 
merce of  the  United  States,  so  far  as  the  necessity 
of  uniformity  of  rate  regulation  is  concerned. 

State  Control  Over  the  Issue  of  Railroad  Securities 

At  the  present  time  the  Interstate  Commerce 
Commission   has   no   jurisdiction   over   the   issue   or 

*  See  Federal   Control  of  Interstate  Railroad  Rates  by  Henry  W. 
Bikle  in  the  University  of  Pennsylvania  Law  Review  for  December  1914. 
t  "Railroad  Regulation  in   Illinois   and   Elsewhere,"  by  Blewett  Lee, 
10  111.  Law  Review,  page  402. 
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sale  of  securities.  Some  of  the  State  Commis- 
sions have  that  jurisdiction,  and  many  railroad 
companies  are  required  to  obtain  the  consent  of  the 
State  Commission  of  one,  or  of  sometimes  more  than 
one  State. 

The  unavoidable  delay  and  conflicting  regulations 
and  procedure,  incident  to  securing  the  consent  ot 
more  than  one  Commission,  must  inevitably,  in  many 
instances,  seriously  affect  the  price  at  which  the  neces- 
sary capital  can  be  secured. 

Without  meaning  to  intimate  that  the  following, 
is  other  than  an  isolated  instance,  the  annual  report  of 
the  Southern  Pacific  Railway  Company  contains  this 
statement : 

''To  provide  funds  for  corporate  purposes, 
arrangements  were  made  with  bankers,  in 
May,  19 1 3,  for  sale  of  two-year  notes  at  a  very 
satisfactory  price.  Authority  of  the  Califor- 
nia Railroad  Commission  to  issue  the  notes 
was  obtained  without  delay;  approval  by  the 
Arizona  Corporation  Commission,  however, 
w^as  withheld,  pending  certain  assurances  and 
guaranties  on  the  part  of  the  Company  with 
reference  to  the  conduct  of  its  business  in  Ari- 
zona which  it  was  not  warranted  in  giving,  and, 
during  the  time  the  matter  w^as  pending  before 
the  Commission,  the  condition  of  the  money 
market  had  so  changed  that  a  sale  of  the  notes 
could  not  be  made.  Further  consideration  of 
a  two-year  note  issue  was  abandoned,  and  one- 
year  notes  were  issued  instead,   and  sold  at  a 


price  yielding  approximately  $275,000  less 
than  would  have  been  received  had  the  two- 
year  notes  been  issued  without  delay.  Under 
the  laws  of  California  and  Arizona  the  issue 
of  one-year  notes  did  not  require  Commission 
approval." 

Mr.  Blewett  Lee  (in  his  interesting  paper 
before  referred  to)  points  out  how  one  State  by  a 
provision  in  its  public  utilities  law,  has  been  en- 
abled to  exact  large  sums  of  money  from  railroad 
companies  incorporated  under  the  law  of  that 
State,  for  permission  to  issue  bonds,  much  of  the 
proceeds  of  which  are  to  be  used  for  improvements 
in  other  States.* 

All  power  with  respect  to  the  issue  or  sale  of 
railway  securities  should  be  taken  away  from  the 
States, t  and  be  vested  in  the  Interstate  Commerce 
Commission  to  the  extent  and  in  the  manner  herein- 
after indicated. 

State  Control  of  Railroad  Operating  Conditions 

It  can  hardly  be  doubted,  but  that,  in  the  interest 
of  economy  and  efficiency,  there  must  be  the  same  uni- 
formity in  the  exercise  of  the  power  of  regulating 
operating  conditions,  as  in  establishing  and  regulating 
rates. 


*  If  there  had  been  similar  legislation  in  other  States  through  which 
one  of  our  large  railroad  systems  runs,  that  company,  would  have  been 
obliged  to  pay  to  the  states,  nearly  the  entire  capital  received  under  a 
recent  loan. 

t  See  recent  report  of  the  Massachusetts  Public  Service  Commis- 
sion on  the  New  York,  New  Haven  and  Hartford  Railroad  Company. 
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Economy  and  efficiency  does  not  permit,  in  the 
case  of  a  railroad  rmining  through  two  or  more  States, 
of  varying  regulations  in  those  States  as  to  the  char- 
acter of  safety  appliances  and  equipment,  hours  of 
labor,  character  of  headlight,  etc.  Furthermore,  oper- 
ating regulations  of  State  Commissions,  like  State 
laws,  may  substantially  increase  operating  expenses 
and  thus  ultimately  affect  interstate  revenues  and 
rates.  Certainly  such  subjects  as  signals,  number  of 
trainmen,  length  of  trains,  character  of  road-bed  and 
equipment,  should  be  as  completely  removed  from  the 
jurisdiction  of  the  States  as  have  the  questions  of 
safety  appliances,  and  the  hours  of  service  of  em- 
ployees, by  the  action  of  Congress.  (Ry.  Co.  vs.  U.  S., 
222  U.  S.,  20;  Ry.  Co.  vs.  Washington,  222  U.  S., 
370;  EiHe  R.  R.  Co.  vs.  New  York,  233  U.  S.,  671.) 

Divesting  State  commissions  of  jurisdiction  over 
the  rates  and  operating  conditions  of  railroads,  does 
not  mean  the  abolition  of  State  Public  Utility  Commis- 
sions. There  remains  an  ample  field  for  their  jurisdic- 
tion, in  the  case  of  public  utilities,  not  subject  to  the 
Interstate  Commerce  Act. 

There  is  another  feature,  incident  to  State  Com- 
mission regulation  of  railroads,  which  operates  against 
the  efficiency  of  such  regulation.  No  one  can  view 
without  concern,  the  increasing  tendency,  to  consider 
the  appointments  to  that  position  as  purely  political. 
It  can  hardly  be  anything  but  disheartening  to  a  con- 
scientious commissioner  to  feel  that  his  appointment 


does  not  depend  upon  his  efficiency,  but  upon  the  pohti- 
cal  exigencies  of  the  moment.* 

The  position  requires  industry,  conscientious  abil- 
ity, and  faithful  service.  Many  members  of  the  State 
Commissions  possess  these  attributes,  but  their  method 
of  selection  or  election,  tends  more  and  more,  to  disre- 
gard each  and  all  of  these  features. 

III.  ACTION  OF  ARBITRATION  COMMIS- 
SIONS UNDER  THE  TERMS  OF  THE  ACT 
OF  CONGRESS  OF  JULY  15,  1913 

As  you  are  doubtless  aware,  wage  disputes  be- 
tween railroads  and  their  employees,  may  be  settled 
by  voluntary  arbitration  by  arbitrators  appointed 
under  the  terms  of  the  Act  of  Congress  of  July  15, 
1913. 

When  you  remember  that  during  the  year  ending 
June  30,  1 9 14,  the  number  of  employees  was  1,695,483, 
and  their  compensation  aggregated  $1,373,422,472,  it 
can  readily  be  seen  that  the  decisions  of  the  arbitrators 
may  substantially  affect  the  revenues  of  the  Carriers. 
How  important  those  various  increases  in  wages  are 
may  be  seen  from  the  fact  that  in  the  case  of  30  of 
the  35  Eastern  railway  systems,  if  the  scale  of  wages 
for  1909  had  been  in  effect  during  191 3,  the  labor 
costs,  of  the  latter  year,  would  have  been  less  by  fifty- 
one  millions  of  dollars,  than  they  actually  were.f 

*  In  twenty-two  States,  the  Commissions  are  elected.  See  "The 
Government  and  the  Railroads,"  by  Otto  H.  Kahn  in  the  JVorld's 
Work,  February,  igi6. 

fThe  Five  Per  cent.  Case,  31  I.  C.  C,  at  page  379. 
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In  1 9 14,  the  last  year  for  which  the  figures  are 
available,  wages  were  approximately  62.4  per  cent,  of 
the  operating  expenses  (exclusive  of  taxes),  and  45 
per  cent,  of  the  operating  revenues. 

Notwithstanding  the  necessary  relation  between 
passenger  and  freight  rates  of  the  Carriers,  and  the 
wages  paid  their  employees,  the  Act  of  Congress  does 
not  provide  for  the  representation  by  the  Interstate 
Commerce  Commission  in  the  arbitration  proceedings 
under  the  Act,  and  we  have  had,  therefore,  in  the  past, 
decisions  by  arbitrators,  increasing  wages,  without  the 
slightest  responsibility  on  the  part  of  the  arbitrators, 
with  respect  to  the  rates  necessary  to  secure  the  funds 
to  provide  for  such  increases. 

Thus  in  the  19 13  Arbitration  between  the  Eastern 
Railways  and  the  Order  of  Railway  Conductors  and 
Brotherhood  of  Railroad  Trainmen,  the  report  of  the 
Arbitrators,  in  granting  the  increase  said  (page  29)  : 

''The  Interstate  Commerce  Commission,  and 
not  this  Arbitration  Board,  has  the  duty  of  de- 
termining whether  the  railroads  can  earn  in  addi- 
tion to  their  other  charges,  without  an  increase  in 
freight  rates,  the  rates  of  pay  that  this  Board 
believes  to  be  due  at  the  present  time  to  the  con- 
ductors and  trainmen,  which  rates  are  embodied 
in  the  Award  following.'' 

The  question  of  whether  the  rate  of  wage  should 
be  fixed,  irrespective  of  the  then  financial  ability  of  the 
carrier  to  pay  the   same,   is   not  the  question.      No 
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matter  how  the  wage  may  be  fixed  it  must  ultimately 
be  paid  out  of  operating  revenues,  i.  e.,  the  receipts 
from  the  transportation  of  passengers  and  freight, 
which  in  turn  depend  upon  the  size  of  the  passenger 
and  freight  rates. 

There  is,  therefore,  an  intimate  and  direct  con- 
nection between  the  wage  and  the  transportation  rate, 
and  the  public  is  interested  in  both. 

It  is  hardly  probable  that  the  same  economies  can 
be  expected  in  the  future,  to  the  extent  that  they  have 
been  obtained  in  the  past,  by  increases  in  the  capacity 
of  the  transportation  units.  Many  of  the  improve- 
ments of  the  future,  such  as  elimination  of  grade  cross- 
ings, installation  of  automatic  signals,  enlargement 
and  beautification  of  stations,  etc.,  will  be  financially 
unremunerative. 

It  therefore  follows,  that  any  future  increases  in 
wages,  will  have  to  be  paid  for  (in  large  part)  out  of 
increases  in  freight  and  passenger  rates,  and  not  out 
of  operating  economies.  This  being  so,  the  body  which 
has  ultimate  control  of  the  rates,  should  participate  in 
the  deliberations  of  the  Board  of  Arbitrators,  and  thus 
remove  the  present  anomaly,  under  which,  the  agency 
which  grants  the  increase  in  wages,  has  not  the  slight- 
est responsibility  with  respect  to  the  fund  out  of  which 
the  wages  are  to  be  paid. 

The  public  interest  demands,  also,  another  change 
in  the  scope  of  the  arbitrations.     In  the  past,*  the 

*  This  is  not  owing  to  any  defect  in  the  Arbitration  Act,  but  to  the 
nature  of  the  controversies,  which  have  been  presented  for  arbitration. 
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arbitrations  have  been  entirely  one  sided,  that  is  to  say, 
the  employees  present  certain  demands,  and  the  ques- 
tion arbitrated  is,  whether  those  demands,  or  some 
modification  thereof,  shall  be  granted.  The  employees 
have  nothing  to  lose  under  this  method,  and  by  the 
simple  process  of  making  their  demands  high  enough 
in  the  first  instance,  they  may  obtain,  through  a  com- 
promise, all  they  originally  expected. 

There  are  various  rules  and  regulations,  which 
from  time  to  time  the  labor  organizations  of  employees 
in  the  train  service  have  forced  upon  the  carriers.  As 
to  many  of  these  there  are  grave  doubts  as  to  whether 
their  existence  is  compatible  with  the  public  welfare. 
For  example: 

(a)  If  an  employee's  schedule  of  pay  calls  for  lo 
hours,  or  loo  miles,  and  he  makes  his  run  in  4  hours, 
or  runs  only  90  miles,  he  is  not  obliged  to  do  any  more 
work  under  the  existing  regulation. 

(b)  In  various  instances  the  men  are  paid  twice 
for  performing  the  same  work.  They  are  guaranteed 
their  mileage  or  the  hours,  whichever  is  the  greater, 
and  in  addition,  if  at  the  end  of  a  freight  run,  they  are 
required  to  switch  a  car  of  stock  to  a  stock  yard  or 
perishable  freight  to  a  team  track  or  warehouse,  addi- 
tional compensation  is  allowed,  notwithstanding  the 
time  consumed  in  doing  such  additional  work  is  in- 
cluded in  the  regular  hours.  They  secure  this  allow- 
ance whether  overtime  accrues  or  not. 
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(c)  The  present  rules  provide  for  a  guarantee 
of  daily  pay,  though  the  man  may  only  do  lo  minutes 
work  on  a  "run''  for  which  he  is  called. 

Under  those  circumstances  the  Company  should 
have  the  right  to  call  the  employees  for  another  run. 

May  it  not  be  doubted  whether  rules  of  this  char- 
acter are  compatible  with  efficiency  and  economy,  and 
any  arbitration  of  a  demand  for  an  increase  in  wages 
should  involve  also  an  arbitration  of  the  demand  on 
the  part  of  the  Companies,  for  an  abrogation  of  these 
and  similar  rules. 

IV.  ACTS  OF  CONGRESS  FIXING  COMPEN- 
SATION FOR  CARRYING  THE  MAIL  (IN- 
CLUDING THE  PARCELS  POST) 

Under  existing  law,  the  Railroad  Companies  are 
paid  for  the  transportation  of  mail  (including  the  Par- 
cels Post),  under  a  schedule  of  rates  prescribed  by  the 
Act  of  Congress  of  March  3,  1873,  which  rates  were 
reduced  by  the  Act  of  July  12,  1876,  and  further  re- 
duced by  the  Acts  of  July  17,  1878,  and  March  2,  1907. 

Rates  established  by  this  method  are  open  to  the 
same  objections  as  rates  fixed  by  State  laws,  and  the 
rates  named  in  the  statutes  bear  no  direct  or  adequate 
relation  to  the  cost  or  value  of  the  service. 

The  Carriers  believe  that  the  rates  in  question  are 
unjustly  low  and  in  support  of  their  belief  show: 

(a)  That  the  rates  are  based,  90%  on  the  weight 
of  the  mail  transported  and  10%   on  Railway  Post 
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Office  Cars  for  sorting  mails  in  transit.  The  weight 
is  obtained  by  weighings  of  the  mail  (carried  by  each 
Carrier)  for  ninety  days  once  every  four  years.  As 
the  mail  increases  from  time  to  time,  the  Railroads  are 
underpaid  (even  under  the  rates  fixed  by  the  Act),  for 
all  mail  transported  during  the  period  subsequent  to 
the  date  of  weighing  and  until  the  next  weighing  takes 
place. 

(b)  A  joint  Committee,  (of  which  Senator 
Bourne  was  Chairman)  of  the  Senate  and  House  of 
the  Sixty-third  Congress,  appointed  to  investigate  the 
questions  relating  to  the  Railway  Mail  Pay,  reported 
under  date  of  August  31,  19 14,  that  the  Railroads  were 
underpaid  at  least  Three  Millions  of  Dollars  per  year. 

(c)  Mr.  Robert  H.  Turner,  Secretary  of  the 
Committee,  reported  that  the  Railroads  were  under- 
paid approximately  Twelve  Millions  of  Dollars  per 
year  (Railway  Mail  Pay  Hearings,  page  962),  and 
Mr.  M.  O.  Lorenz,  Associate  Statistician  of  the  Inter- 
state Commerce  Commission  said  that  he  thought 
there  was  an  underpayment  of  at  least  10  per  cent,  (or 
$5,000,000),  although  he  recommended  a  further  test 
of  his  conclusions.  (Railway  Mail  Pay  Hearings, 
page  894.) 

(d)  The  Committee  on  Postal  Affairs  of  the 
Merchants  Association  of  New  York,  under  date  of 
October  21,  191 5,  (page  17  of  the  report),  advised  the 
Association,  that  the  Railroads  now  underpaid  for 
mail  carriage  to  the  extent  of  approximately  Eleven 
or  Twelve  Millions  of  Dollars  per  year. 
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(e)  The  Congressional  Committee  before  re- 
ferred to,  reported  (Appendix,  pages  33-39)  that  dur- 
ing the  years  1909-1910,  the  mail  traffic  earnings  were, 
per  car  mile,  22  per  cent,  less  than  the  passenger  traffic 
earnings,  and  slightly  over  20  per  cent,  less  -ban  the 
average  earnings  of  the  entire  passenger  service, 
which,  as  you  will  remember,  the  interstate  Commerce 
Commission  in  the  Five  Per  cent.  Case  (31  I.  C.  C, 
387-392)  found  were  less  than  they  should  be. 

(f )  Mr.  Louis  D.  Brandeis,  Special  Counsel  for 
the  Interstate  Commerce  Commission  in  the  Five  Per 
cent.  Case,  said,  in  his  brief  in  that  case  (page  133), 
after  discussing  the  evidence  submitted  to  the  Bourne 
Committee:  "It  seems  clear  that  the  Railway  Mail 
service  is  at  present  unremunerative  to  the  Carriers." 

(g)  A  joint  Congressional  Committee  reported 
in  January,  1901,  that  the  Railroads  were  not  then 
overpaid.  During  the  period  1900-1915,  total  receipts 
of  the  Post  Office  Department  increased  181  per  cent., 
total  expenses  increased  177  per  cent.,  while  the 
amount  paid  the  Railroads  for  carrying  the  mail  only 
increased  60  per  cent.  During  that  same  period  all 
expenses,  except  Railway  Mail  Pay,  increased  239 
per  cent. 

The  scientific  and  equitable  method  of  determin- 
ing the  question  of  proper  compensation,  is  that  urged 
by  the  Carriers  upon  Congress,  viz.,  that  the  Interstate 
Commerce  Commission  should  be  given  jurisdiction  to 
pass  upon  the  question. 
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V.  REGULATION  BY  THE  INTERSTATE 
COMMERCE  COMMISSION  UNDER  THE 
PROVISIONS  OF  THE  INTERSTATE 
COMMERCE  ACT 

If  what  has  been  said  heretofore,  with  respect  to 
raih'oad  regulation,  through  State  agencies  and  di- 
rectly by  Act  of  Congress,  be  correct,  it  follows  that  the 
necessary  Governmental  regulatory  power  should  be 
exercised  through  a  Federal  Commission  with  suffi- 
cient numbers  and  proper  personnel,  and  with  such 
powers  as  may  be  necessary  to  accomplish  efficient  reg- 
ulation. To  accomplish  these  propositions,  it  is  sug- 
gested : 

(a)  That  the  membership  of  the  Commission 
should  be  materially  increased,  and  the  additional 
members  of  the  Commission  should  be  selected  from 
men  having  broad  experience  in  railroad  management, 
operation,  traffic  and  finance. 

During  the  year  191 5,*  964  formal  complaints 
were  filed  with  the  Commission,  902  decisions  ren- 
dered, and  205  cases  dismissed  by  stipulation.  200,000 
pages  of  testimony  were  taken,  and  198  cases  were 
orally  argued  before  the  Commission,  103  days  being 
devoted  to  this  latter  purpose.  As  it  was  obviously 
impossible  for  the  Commission  (now  composed  of 
seven  members)  to  devote  103  days  to  argument,  and 
at  the  same  time  take  200,000  pages  of  testimony,  the 
latter  was  taken  chiefly  before  45  examiners. 

*  See  Annual  Report  of  the  Commission  for  1915. 
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The  Commission,  also,  during  this  period,  con- 
ducted four  investigations,  pursuant  to  resolutions  of 
Congress,  as  well  as  a  large  number  of  investigations 
instituted  upon  their  own  motion. 

The  Commission  also  disposed  of  210  applica- 
tions to  suspend  tariffs,  entered  822  orders  for 
relief  from  the  operation  of  the  Fourth  Section 
of  the  Act,  exercised  the  necessar}^  supervision  over 
the  accounts  of  the  Carriers,  enforced  the  Safety 
Appliances  and  Hours  of  Service  Law,  and  exercised 
their  powers  over  Express,  Telegraph  and  Telephone 
Companies.  In  addition  to  this  work  the  Commission 
are  responsible  for  the  valuation  of  250,000  miles  of 
railroad  and  the  property  of  telegraph,  telephone,  ex- 
press companies,  pipe  line  companies,  and  other  com- 
mon carriers  subject  to  the  Act. 

This  inordinate  press  of  business  has  prevented 
some  matters,  from  receiving  the  personal  attention  of 
the  Commission,  which  the  importance  of  the  subject 
requires,  and  has  necessitated  their  delegation  to  sub- 
ordinates. This  is  a  distinct  element  of  weakness  in 
the  present  system,  and  is  likely  to  increase  if  not 
promptly  remedied. 

There  is  also  in  some  instances,  a  distinct  waste 
of  time  involved  in  the  present  method  of  taking  tes- 
timony before  the  Examiners,  and  too  much  time  has 
to  be  devoted  by  officers  of  carriers  in  attendance  at 
these  hearings. 
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As  Commissioner  Harlan  has  said  in  the  Western 
Advance  Rate  Case,  (35  I.  C.  C,  497,  681) : 

"Too  much  time  and  labor  are  expended  in 
the  recurring  rate  contests,  and  some  way  should 
be  found  under  legislative  authority  for  arriving 
at  results  more  promptly  than  is  now  possible 
under  our  present  powers  and  practices." 

The  tenure  of  office  (seven  years)  of  the  Commis- 
sion should  be  materially  increased,  and  their  present 
compensation  ($10,000  per  annum)  should  be  in- 
creased to  a  figure,  commensurate  with  the  labor  and 
responsibility  which  the  work  entails. 

The  members  of  the  Canadian  Commission  receive 
annual  salaries  of  $15,000,  and  their  appointments  are 
for  life.  There  cannot  be  the  slightest  doubt  but  that 
the  labor  and  responsibility  incident  to  a  position  on  the 
Federal  Commission  is  much  greater  than  on  the  Can- 
adian Commission,  yet  the  members  of  our  Commis- 
sion receive  less  compensation,  and  are  subject,  every 
seven  years,  to  the  menace  of  non-reappointment. 

(b)  For  the  reasons  heretofore  given,  the  juris- 
diction of  the  Interstate  Commerce  Commission  should 
be  specifically  extended  over  all  intra-state  rates  and 
practices  affecting  such  rates. 

(c)  The  Commission  should  be  given  specific 
jurisdiction*  to  prescribe  minimum  as  well  as  maxi- 
mum rates,  as  it  is  as  much  against  public  policy  to 

*  For  an  example  of  the  exercise  by  the  Canadian  Commission  of 
its  power  to  prevent  reduction  in  rates,  see  in  re  Canadian  Northern 
Ry.  Company's  Special  Freight  Tariff,  Order  No.  24727. 
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have  unreasonably  low  rates*  as  it  is  to  have  unrea- 
sonably high  rates. 

(d)  The  Commission  should  be  vested  v^ith  the 
power,  not  to  permit  or  prohibit  the  issuance  of  securi- 
ties, but  to  require  full  publicity  of  such  issues,  and 
equal  publicity  as  to  the  application  of  the  proceeds 
thereof.f 

The  advantage  of  this  plan,  over  that  advocated  of 
giving  the  Commission  complete  jurisdiction  over  the 
issuance  of  securities,  is,  that  it  will  not  substitute  the 
discretion  of  the  Government  for  that  of  the  manage- 
ment of  the  railroad,  as  to  the  purpose  for  which  the 
issue  should  be  made,  and  will  also  remove  the  injur- 
ious delay,  which  in  many  instances,  will  necessarily 
result,  if  Governmental  permission  has  to  be  had  be- 
fore the  securities  are  issued. 

That  dela)/  which  would  be  inevitable,  if  the  Com- 
mission were  required  to  sanction  the  issue,  would  add 
to  the  cost  of  securing  new  capital,  and,  therefore, 
would  be  contrary  to  the  public  interest. 

The  publicity  of  the  purposes  of  the  issue,  and  of 
the  application  of  the  proceeds,  will  prevent  the  recur- 
rence of  such  financial  transactions,  as  have  in  the 
past,  been  deserving  of  severe  criticism. 

*  See  opinion  of  Commissioner  Harlan  in  Western  Advance  Rate 
Case,  35  I.  C.  C,  at  page  68i. 

t  This  conforms  to  the  views  expressed  by  the  Railroad  Securities 
Commission,  of  which  President  Hadley  of  Yale  University  was  chair- 
man, in  their  report  to  President  Taft,  under  date  of  November  i,  1911. 
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(e)  If  jurisdiction  over  operating  conditions  is 
to  be  taken  away  from  the  States,  it  would  probably 
be  desirable  to  vest  jurisdiction  in  the  Federal  Com- 
mission over  certain  operating  matters,  such  as  the 
number  of  the  train  crew,  adequacy  of  signal  protec- 
tion, etc.  It  would  not  be  possible,  in  this  paper,  to 
discuss  the  proper  scope  of  this  jurisdiction  and  its 
essential  limitations. 

Public  policy  demands  that  full  jurisdiction  be 
given  to  the  Federal  Commission  over  rates  and  prac- 
tices affecting  rates,  but  public  policy  also  demands, 
that  the  freest  latitude  be  accorded  the  operating  de- 
partments of  the  Railroads,  that  is,  to  the  men  devot- 
ing their  lives  to  the  extremely  technical  questions  of 
railroad  operation. 

Governmental  control  over  operating  conditions 
(by  reason  of  their  complexity,  the  necessity  for  knowl- 
edge of  local  conditions,  and  the  importance  of  practi- 
cal experience),  is  more  likely  to  tend  to  inefficiency 
than  to  efficiency,  though  national  control,  through  a 
Commission,  is  infinitely  better  than  control  through 
federal  or  state  statute,  or  state  commission. 

(f )  Jurisdiction  should  be  vested  in  the  Federal 
Commission  to  determine  the  reasonable  rate  to  be  paid 
by  the  Government  for  the  transportation  of  the  mail 
and  parcels  post,  just  as  the  Commission  has  today  the 
power  to  determine  the  reasonable  rate  to  be  charged 
for  the  transportation  of  Governmental  supplies  and 
employees. 
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(g)     Pooling  Arrangements. 

Carriers  should  be  specifically  permitted,  subject 
to  the  approval  of  the  Commission,  to  make  traffic 
agreements  which  will  secure  the  maintenance  of  re- 
sonable  rates,  the  elimination  of  discrimination,  and 
the  elimination  of  duplication  of  service,  particularly 
in  connection  with  the  passenger  service.  It  is  highly 
probable,  that  economies  in  both  freight  and  passenger 
transportation  could  be  effected,  by  the  elimination  of 
the  duplication  of  existing  passenger  service  by  differ- 
ent railroads  between  two  cities,  and  by  the  pooling  of 
freight  traffic  or  earnings  therefrom. 

The  prohibition  in  the  Interstate  Commerce 
Act  against  the  pooling  of  traffic,  is  a  relic  of  the 
idea,  that  the  public  interests  were  best  served  by 
competition.  The  underlying  basis  for  that  idea 
was  that  competition  prevented  unreasonably  high 
rates  and  improved  service.  A  regulatory  body, 
such  as  a  Commission,  can  secure  these  results 
without  the  necessity  of  competition.  Unrestricted 
competition  generally  means  waste,  as  is  recognized 
by  the  decisions  of  many  State  Commissions,  prevent- 
ing the  duplication  of  existing  public  utilities,  and  by 
the  statutes  of  many  States  which  require  a  certificate 
of  public  necessity  before  a  proposed  utility  can  even 
be  incorporated. 

(h)     Power  to  suspend  tariffs. 
It  seems  to  be  a  more  or  less  general  view  that 
the   Interstate   Commerce   Commission   suspends   all 
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tariffs  making  increases  in  rates.  Such  is  not  the 
fact,  as  will  appear  from  an  examination  of  the 
records  of  the  Commission.  At  present  the  Com- 
mission has  power  to  suspend  tariffs  for  a  maximum 
period  of  ten  months,  the  result  of  which  is  that 
if  a  rate  so  suspended  should  subsequently  be  found 
to  be  reasonable,  the  carriers  lose  the  revenue  during 
the  period  in  question,  while  if  the  rate  had  gone  into 
effect  and  had  subsequently  been  held  to  be  imreason- 
able,  the  shipper  would  be  entitled  to  reparation. 

It  is  probable  that  there  should  be  some  modi- 
fication with  respect  to  the  exercise  of  the  power. 
Possibly  it  might  with  advantage  be  confined  to 
cases  involving  questions  of  discrimination  between 
localities,  and  be  not  exercised  in  cases  which  involve 
only  the  question  of  an  advance  in  rates,  unless  there 
should  be  a  more  or  less  general  advance,  such  as  was 
involved  in  the  Five  Per  cent.  Case. 

(i)  The  accounting  requirements  formulated 
by  the  Commission,  the  uniform  demurrage  rules,* 
the  regulations  for  the  transportation  of  explosives, 
and  the  bill  of  lading  recommended  by  the  Interstate 


*  The  present  condition  of  congestion  on  the  eastern  railroads, 
would  seem  to  indicate  the  necessity  of  securing  the  co-operation  of 
the  Commission,  towards  increasing  the  demurrage  charge,  in  cases 
where  consignees  are  using  freight  cars  for  warehouses.  See  speech 
of  George  D.  Dixon  to  the  National  Wholesale  Lumber  Dealers  Asso- 
ciation, March  i6,  1916. 


47 

Commerce  Commission  are  a  few  examples*  of  the 
constructive  work  done  by  that  body,  and  the  people 
of  the  United  States  want  more  of  work  of  that  kind 
on  the  part  of  the  Commission.  Why  should  not  our 
railroad  legislation  be  as  constructive  as  our  banking 
and  currency  legislation?  Why  should  not  the  Com- 
mission be  given  express  authority  to  make  recom- 
mendations to  Congress  and  to  the  States,  with  re- 
spect to  railroad  legislation,  present  and  prospective? 

A  Commission  so  empowered,  might  well  call 
to  the  attention  of  the  country,  the  growing  burden 
of  railroad  taxation,  state  and  national,  and  the 
economic  injury  inflicted  thereby  upon  the  country 
at  large.  The  country  needs,  what  Mr.  Charles 
Francis  Adams,  the  first  Chairman  of  the  Massa- 
chusetts Commission,  designated  as  ''the  eventual 
supremacy  of  an  enlightened  public  opinion,"  and  the 
country  looks  to  the  Federal  Commission,  to  secure 
such  enlightenment,  on  all  railroad  questions. 

The  effect  of  the  present  method  of  regulation  on 
the  revenues  of  the  carriers. 

The  question  may  be  asked:  Has  this  conflict- 
ing, inefficient  regulation  injured  the  carriers,  and 
consequently  the  general  public?  Yes,  without  the 
shadow  of  a  doubt. 


*  See  address  by  A.  J.  County  before  the  Wharton   School  of  the 
University  of  Pennsylvania. 


48 

Let  me  call  your  attention  to  the  figures  shown 
by  the  property  investment  and  income  accounts 
for  the  period  1900-1915,*  of  the  Pennsylvania,  New 
York  Central,  and  Baltimore  &  Ohio  Systems,  tne 
roads  which  the  Commission  regarded  as  typical  of 
railroad  conditions  east  of  Chicago  and  north  of  the 
Potomac  River. 

In  the  case  of  the  Pennsylvania  System,  the 
net  operating  income  for  1915  was  the  lowest  (with 
one  exception,  the  year  1904)  of  any  year  since  1901, 
and  in  the  fourteen  years  since  1901,  the  property 
investment  had  increased  650  millions  of  dollars ;  that 
is,  roughly  speaking,  this  amount  of  investment  has 
earned  nothing. 

The  year  191 5  was  not  extraordinary;  1914  was 
almost  as  bad,  it  furnishing  the  lowest  (with  two 
exceptions)  net  operating  income  since  1901.  In 
191 3,  the  year  of  largest  returns,  where  the  total 
operating  revenue  was  38  millions  of  dollars  higher 
than  in  any  previous  year,  the  return  on  the  property 
investment  was  lower  than  in  any  previous  year. 

As  Mr.  Rea  pointed  out  in  his  testimony  in  the 
Five  Per  cent.  Case,  the  Pennsylvania  System,  in  a 
year  which  was  the  largest  in  its  history,  so  far  as 
traffic  was  concerned,  with  a  larger  amount  of  capital 
obligations  outstanding  than  ever  before,  with  a  plant 
larger,  more  complete,  and  more  efficient  than  at  any 
time,  finds  itself  no  better  off,  so  far  as  its  owners  are 


*  Fiscal  years  ending  June  30th. 
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concerned,  than  it  was  fifteen  years  ago,  when  the 
country  was  just  emerging  from  a  period  of  financial, 
commercial  and  industrial  depression,  at  least  as  se- 
vere, as  any  recorded. 

If  we  were  to  examine  the  figures  of  the  New 
York  Central  and  the  Baltimore  &  Ohio,  we  would 
find  the  same  general  facts  therein  and  tendencies  dis- 
closed thereby,  as  in  the  case  of  the  Pennsylvania 
System,  and  it  was  these  facts  which  led  Mr.  Willard, 
the  President  of  the  Baltimore  &  Ohio,  to  say  to  the 
Commission  on  November  23,  191 3,  in  his  opening 
speech  in  the  Five  Per  cent.  Case : 

''I  have  shown  that  tendencies,  which  have 
been  operating  over  a  period  of  at  least  ten  years, 
have  resulted  in  such  diminishing  net  returns  that 
it  has  gradually  come  about  that  money  invested 
in  these  railroads,  because  of  the  low  average 
rates  prevailing  in  so-called  Official  Classification 
Territory,  and  for  other  reasons,  does  not  earn 
the  same  return  as  money  invested  in  other  enter- 
prises of  similar  kind  or  character.  As  a  matter 
of  fact  money  so  invested  during  the  last  three 
years,  taken  as  a  whole,  has  earned  no  return 
whatever.  In  view  of  all  this,  those  responsible 
for  the  management  of  these  properties  would  not 
be  justified  in  continuing  large  expenditures  of 
new  capital  for  additional  facilities  and  equip- 
ment, even  if  such  capital  were  available  at  rea- 
sonable rates  of  interest.'' 
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These  views  were  expressly  confirmed  by  the 
Commission  by  their  finding  in  the  Five  Per  cent.  Case, 
(31  I.  C  C,  at  page  384)  : 

''That  the  net  operating  income  of  the 
railroads  in  Official  Classification  Territory,* 
taken  as  a  whole,  is  smaller  than  is  demanded 
in  the  interest  of  both  the  general  public  and 
the  railroads. "t 

As  a  necessary  result  of  the  financial  condition  which 
has  just  been  described,  we  find  that  comparing  the 
five  calendar  years  ending  1914  with  the  five  calendar 
years  ending  19 10,  the  latter  period  shows  a  decrease, 
as  compared  with  the  former,  of  42  per  cent,  in  new 
mileage  built,  '^'^  per  cent,  in  freight  cars  ordered,  29 
per  cent,  in  locomotives  ordered,  with  an  increase  of 
4^%  in  passenger  cars  ordered. J 

Railroad  improvement  has  come  to  a  standstill, 
for,  as  Mr.  Rea  said  in  his  speech  before  the  New 
York  Chamber  of  Commerce: 

''Apparently  the  interests  of  everyone 
have  been  safe-guarded  under  public  regulation 
except  the  interests  of  those  who  furnish  the 
money  for  the  public  service;  and  we  must  pro- 
tect these  investors  upon  whom  we  must  rely 
for  future  capital.     Failure  in  the  last  decade 


*  This  condition  is  not  peculiar  to  the  Eastern  roads.  See  Western 
Advance  Rate  Case,  35  I.  C.  C.  497. 

t  There  will  be  a  substantial  improvement  in  the  figures  for  the 
year  ending  June  30,  1916. 

t  Article  by  Mr.  S.  O.  Dunn  in  the  Nor\h  American  Rericzc  for 
November,  1915. 
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to  protect  the  railroads  and  railroad  investors 
has  at  last  produced  a  lack  of  confidence  in 
public  regulation,  and  we  now  know  that  through 
the  weakness  of  the  railroads,  the  whole  country- 
is  suffering/' 

Does  anyone  suppose  that  the  public  interests 
permit  railroad  development  to  stop?  With 
250,000  miles  of  main  track,  are  we  content  with 
only  27,604  miles  of  second  track?  Are  we  to  stop 
building  and  enlarging  classification  yards,  installing 
automatic  signals,  removing  grade  crossings,  con- 
structing steel  cars?*  Yet  that  is  what  will  happen 
under  our  present  system  of  regulation,  if  we  are  to 
look  to  private  capital  for  the  development  of  our  rail- 
way facilities;  and  a  very  slight  experience  of  govern- 
mental operation  of  railroads  in  the  United  States,  will 
confirm  Mr.  Acworth's  statement,  that  no  country  has 
ever  accepted  government  ownership  because  it  was 
more  desirable  as  an  abstract  proposition,  but  have 
only  done  so  for  military  reasons,  inability  to  secure 
private  capital,  f  etc. 

FEDERAL  VALUATION  OF  RAILROADS 

No  discussion  of  the  subject  of  governmental  reg- 
ulation  of   railroads   would  be   complete,   without   a 

*  As  to  the  importance  of  our  railway  system  in  connection  with 
the  question  of  national  preparedness,  see  speech  by  George  D.  Dixon 
before  the  International  Trade  Congress  on  December  6,  1915. 

t  See  "The  Relation  of  Railroads  to  the  State,"  by  W.  M.  Acworth, 
1914- 


reference*  to  the  valuation  of  all  the  property  owned 
or  used  by  common  carriers  subject  to  the  provision 
of  the  Interstate  Commerce  Act,  which  is  now  being 
undertaken  by  the  Interstate  Commerce  Commission 
pursuant  to  the  provisions  of  the  Act  of  Congress  of 
March  i,  191 3.  The  Act  provides  in  substance  that 
the  Commission  shall  ascertain  and  report: 

The  value  of  all  the  property  owned  or  used  by 
every  common  carrier  subject  to  the  provisions  of  this 
Act. 

The  original  cost  to  date,  cost  of  reproduction 
new,  and  cost  of  reproduction  less  depreciation,  of 
each  piece  of  property  owned  or  used  by  said  common 
carrier,  for  its  purposes  as  a  common  carrier. 

The  original  cost,  and  present  value,  of  all  lands, 
rights  of  way,  and  terminals  owned  or  used  for  the 
purpose  of  a  common  carrier. 

The  original  cost,  and  present  value,  of  property 
held  for  purposes,  other  than  those  of  a  common  car- 
rier. 

Financial  history  of  the  Carrier — increases  or  de- 
creases of  stocks,  etc., — syndicate  and  other  financial 
arrangements — net  and  gross  earnings — expenditure 
of  all  moneys  and  the  purposes  for  which  the  same 
were  expended. 


*  For  a  thorough  discussion  of  the  valuation  work,  see  articles  by 
C.  A.  Prouty  and  Thomas  W.  Hulme  (General  Secretary  of  the  Presi- 
dent's Conference  Committee)  in  the  Annals  of  the  American  Academy 
of  Political  and  Social  Science  for  January,  1916,  as  well  as  an  address 
delivered  before  the  Traffic  Club  of  Chicago  on  February  29,  1916,  by 
Pierce  Butler,  of  Counsel  for  the  President's  Conference  Committee. 
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Amount  and  value  of  any  aid,  gift,  grant,  right  of 
way,  or  donation  made  to  any  common  carrier  by  any 
government  or  by  individuals ;  value  of  land  grants  and 
concessions  made  by  the  carrier  in  exchange  therefor. 

It  has  been  frequently  stated  that  the  valuation  is 
only  to  be  used  for  the  purpose  of  fixing  rates.  If  this 
were  so,  the  question  might  well  arise  as  to  the  wisdom 
of  expending  the  enormous  sum  of  money  (fifty  mil- 
lions* or  more)  which  the  work  will  cost,  in  view  of 
the  few  rate  cases  in  which  the  valuation  figures  will 
be  of  importance. 

If  you  will  examine  the  thousands  of  decisions 
which  the  Federal  Commission  has  handed  down,  you 
will  find,  in  how  few  instances,  the  question  of  the  val- 
uation of  the  property  of  the  carriers,  is  of  any  impor- 
tance in  that  connection.  The  railroad  rate  structure 
of  the  country  has  been  a  matter  of  continual  growth 
and  development,  primarily  based  upon  the  commercial 
necessities  of  each  service,  and  rates,  accordingly,  are 
generally  based,  upon  the  value  of  the  service,  and  not 
upon  the  cost  of  the  service,  or  the  value  of  the  prop- 
erty employed  therein.  Of  course,  there  are  instances, 
involving  a  general  advance  in  rates,  as  in  the  recent 
Five  Per  cent.  Case  and  Western  Rate  Advance  Case, 
and  also  cases  where  the  carriers  claim  that  their 
property  is  confiscated  under  rates  fixed  by  Federal  or 
State  authority,  in  which  the  value  of  such  property 
becomes  of  great  importance. 

*  See  article  by  Mr.  Hnlme,  before  referred  to. 
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The  Valuation  Act  is  itself  silent  as  to  the  pur- 
poses for  which  the  valuation  is  to  be  used,  though  it 
states,  that  all  final  valuations  fixed  by  the  Commission 
shall  be  ''prima  facie  evidence  of  the  value  of  the  prop- 
erty" in  all  proceeding's  under  the  Interstate  Commerce 
Act,  in  judicial  proceedings  to  enforce  that  Act,  and 
in  judicial  proceedings  to  enjoin  orders  of  the  Com- 
mission. 

That  the  purpose  of  the  Valuation  Act  is  not 
merely  an  incident  of  rate  regulation,  will  be  seen  from 
the  recommendations  of  the  Commission  on  the  subject 
(which  doubtless  were  the  potent  reason  for  the  enact- 
ment), as  made  from  time  to  time,  for  twenty-five 
years  prior  to  the  passage  of  the  Act.  The  Commis- 
sion recommended  that  a  valuation  should  be  made  for 
these  purposes: 

( 1 )  To  obtain  a  trustworthy  estimate  of  the  re- 
lation existing  between  the  present  worth  of  railroad 
property  and  its  cost  to  its  proprietors. 

(2)  In  determining  whether  rates  as  fixed  by 
the  Government  are  confiscatory. 

(3)  In  connection  with  railway  taxation. 

(4)  In  the  ascertainment  of  a  proper  deprecia- 
tion reserve. 

( 5 )  In  testing  the  accuracy  of  the  balance  sheets 
of  the  carriers;  and  in  the  organization  of  railway 
statistics  in  general. 
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(6)  In  determining  whether  the  railroads  are 
under  or  over-capitahzed. 

The  people  of  the  United  States  are  fortunate  in 
having  been  able  to  secure  the  services  of  Mr.  C.  A. 
Prouty  as  Director  of  the  Valuation  Division  organ- 
ized by  the  Commission,  his  many  years  of  experience 
as  a  member  of  that  Commission  making  him  peculi- 
arly fitted  to  be  in  charge  of  this  responsible  work. 

The  Government  is  at  present  surveying  about 
4000  miles  of  road  a  month  and  expect  to  complete  the 
work  by  approximately  January  i,  1920. 

The  Rail  Carriers  have  appointed  Committees  of 
engineering,  land,  equipment,  accounting  officers,  as 
well  as  counsel,  for  the  purpose  of  accomplishing  the 
duty  of  co-operating  with  the  Government,  which  the 
Act  specifically  requires. 

Some  idea  may  be  obtained  of  the  magnitude  of 
the  valuation  work,  when  you  consider  that  the  Com- 
mission is  required  to  ascertain  not  only  the  present 
value  of  376,000  miles  of  tracks  and  sidings,  but  the 
value  also  of  thousands  of  acres  of  land  used  for  ter- 
minals, as  well  as  the  value  of  the  securities  and  all 
other  kinds  of  property  owned  by  the  carriers.  The 
Commission  is  also  required  to  ascertain  the  original 
cost  to  date,  cost  of  reproduction  new,  and  cost  of 
reproduction  less  depreciation,  of  each  piece  of  prop- 
erty, owned  or  used  by  the  carriers,  for  their  purposes 
as  common  carriers. 
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To  find  the  cost  of  reproduction  new,  requires 
the  ascertainment  of  grading  quantities,  their  yardage 
and  classification,  a  determination  of  questions  of 
shrinkage  and  subsidence,  the  form  and  manner  in 
which  the  road  shall  be  reproduced,  and  the  time  re- 
quired to  reproduce  the  same.  It  requires  also  the 
ascertainment  of  engineering  charges,  contingencies, 
interest  during  construction,  taxes,  amounts  to  be 
allotted  to  promotion  organization  and  administration, 
materials  on  hand,  and  working  capital,  as  well  as  the 
determination  of  the  unit  prices  to  be  applied  to  the 
quantities  so  ascertained. 

In  determining  reproduction  less  depreciatiorv, 
the  Commission  will  be  required  to  ascertain  not 
only  the  extent  and  amount  of  depreciation,  but 
also  the  extent  and  amount  of  appreciation,  and 
finally  there  will  come  the  ascertainment  of  the  intan- 
gible values,  which  the  Act  designates  as  ''other  values 
and  elements  of  value,''  such  as  location,  going  con- 
cern, etc. 

Amongst  the  details,  which  the  Act  requires  the 
Commission  to  ascertain,  is  the  original  cost  to  date 
of  ''each  piece  of  property  owned  or  used  by  said 
common  carrier  for  its  purposes  as  a  common  carrier.'' 
Though  it  may  be  possible  to  obtain  the  purchase 
price  of  a  piece  of  property,  it  will  be  impossible,  in 
many  instances,  to  allocate  to  such  piece  of  property 
the  appropriate  overhead  charges  and  the  cost  of  put- 
ting the  property  in  place,  all  of  which  are  necessary 
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elements  in  determining  the  cost  to  date  of  that  piece 
of  property.  The  records  of  the  carriers  have  never 
been  required  to  be  kept  so  as  to  show  the  cost  lo 
date  of  each  piece  of  property,  and  the  attempt  to  as- 
certain the  same,  would  probably  involve  a  minimum 
expenditure  of  50  millions  of  dollars.* 

This  brief  outline  of  the  magnitude  of  the 
valuation  work  will  show  how  difficult,  if  not  impos- 
sible, it  is  for  a  Commission  of  only  seven  members, 
with  its  manifold  other  duties,  to  give  the  time  to 
the  valuation  work,  which  the  importance  of  the  sub- 
ject demands. 

Before  leaving  the  subject  of  valuation,  it  may 
be  of  interest  to  know  the  position  of  such  of  the 
State  Commissions  as  were  represented  at  the  recent 
argument  before  the  Interstate  Commerce  Commis- 
sion, on  certain  questions  arising  under  the  Valuation 
Act. 

They  contended,  in  substance,  that  the  Interstate 
Commerce  Commission  should  not  ascertain  the  value 
of  the  property  of  the  carriers,  but  should  ascertain 
simply  the  three  cost  figures  and  other  detail  required 
by  the  Act,  and  leave  for  the  future,  when  some  rate 
case  arises,  the  determination  of  some  amount,  which 
the  Commission,  in  its  then  judgment,  should  ^y.  as  a 
proper  basis  for  rate  regulation. 


*  See  Address  of  Director  Prouty  before  the  National  Association 
of  Railway  Commissioners,  1914,  page  140  of  the  proceedings. 
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An  attempt  has  been  made  in  this  paper  to  outHne 
the  present  system  of  railroad  regulation,  its  inherent 
defects,  and  to  suggest  for  consideration  certain  reme- 
dies. 

Certainly  there  is  no  question  before  us  to-day 
which  more  vitally  affects  the  economic  development 
of  the  United  States. 
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Subcommittee  of  the  Committee  on 

Interstate  and  Foreign  Commerce, 

House  or  Representatives, 
Thursday^  September  25^  1913. 
The  subcommittee  met  at  10  o'clock  a.  m.,  Hon.  R.  B.  Stevens 
(chairman)  presiding. 

Mr.  Stevens  of  New  Hampshire.  Mr.  Dent,  both  of  the  bills  in- 
troduced by  you  were  set  for  a  hearing  this  morning.  Do  you  wish 
to  be  heard  on  either  one  of  them  ? 

Mr.  Dent.  I  do  not  care  to  be  heard  myself,  but  Mr.  Andrew,  the 
inventor  of  a  safety  appliance,  is  here  and  would  like  to  be  heard. 

Mr.  Stevens  of  New^  Hampshire.  The  bills  are  numbers  4929 
and  4930.     Mr.  Andrew,  we  are  ready  to  hear  you. 

STATEMENT  OF  ME.  J.  T.  ANDREW,  PRESIDENT  OF  THE  ANDREW 
RAILWAY  SAFETY  APPLIANCE  CO.,  OF  MONTGOMERY,  ALA. 

Mr.  Andrew.  Mr.  Chairman,  I  brought  these  hearings  along. 
It  seems  that  the  committee  is  pretty  nearly  out  of  these  hearings, 
and  I  brought  five  complete  sets  with  me,  believing  that  you  had  a 
set,  Mr.  Chairman,  and  did  not  provide  for  you. 

Mr.  Stevens  of  New  Hampshire.  Do  3^011  mean  reports  of  former 
hearings  ? 

Mr.  Andrew.  I  mean  copies  or  reports  of  the  hearings  that  w^ere 
held  previous  to  this  time  on  this  subject.  I  also  brought  a  model 
along,  gentlemen,  for  the  purpose  of  demonstrating  this  matter  and 
showing  how  the  cars  and  engines  are  protected  from  derailment 
trouble.  Of  course,  it  is  impracticable  for  me  to  bring  along  an 
engine,  but  an  engine  and  car  are  equipped  with  this  appliance  out 
here  on  the  Chesapeake  Beach  Railroad  subject  for  3^ our  inspection. 

In  submitting  for  your  consideration  and  approval  the  hearings 
which  we  have  had  at  various  periods  before  committees  which  have 
preceeded  you,  we  do  so  with  the  belief  that  after  you  have  given 
these  hearings  the  consideration  which  they  are  entitled  to,  you  will 
see  we  are  in  the  position  to  supply  an  invention  which  will  eliminate 
GO  per  cent  of  the  so-called  accidents  which  now  occur  upon  the  rail- 
roads of  the  United  States  of  America.  The  Interstate  Commerce 
Commission,  in  its  report  after  having  witnessed  several  derailment 
tests  of  the  Andrew  railway  safety  appliance,  states  emphatically 
that  in  their  opinion  our  invention  would  do  all  that  we  claimed  it 
would  do.     If  that  is  their  opinion,  then  why  not  give  the  order 
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that  all  trains  be  equipped  in  accordance  with  the  bill  introduced  by 
Mr.  Dent?  I  wish  to  impress  upon  you  the  fact  that  the  reports 
made  by  experts  when  sent  by  railroad  superior  officers  with  the 
view  of  equipping  their  properties  Avith  this  device  are  very  different 
sounding  reports  than  Avhen  experts  are  summoned  to  appear  before 
committees,  and  I  suspect  they  are  instructed  as  to  w^hat  they  are 
expected  to  do  and  say. 

I  further  wish  to  state  that  after  all  the  block  and  signal  devices 
that  are  possible  and  are  already  known  are  applied,  without  this 
appliance  upon  the  trains  of  this  country  there  would  still  be  this 
60  per  cent  of  all  casualty  troubles  left  open.  Either  make  the  roads 
liA^e  up  to  this  bill  or  give  someone  authority  to  proceed  under  its 
head  by  allowing  them  the  compensation  of  5  per  cent  increase.  We 
will  live  up  to  it  and  help  to  equip  all  passenger  trains  Avithin  five 
years.  Why  Avait  for  the  birth  of  some  competitor  Avhen  there  is  no 
assurance  of  certainty  of  birth?  People  are  being  killed  every  hour 
for  the  need  of  it.  The  roads  claimed  that  aa^c  could  not  put  our 
work  on  the  latest  improA^ed  engines,  and  promised  to  have  four 
engines  doAvn  at  the  Union  Depot  here  in  Washington  the  next  day 
in  order  that  the  committee  that  just  preceded  you  could  go  Avith 
their  experts  and  myself,  and  they  would  shoAv  this  committee  why  I 
could  not.  Gentlemen,  they  kept  me  here  three  weeks  at  quite  a  good 
deal  of  expense,  awaiting  the  fulfillment  of  their  boast.  No  engine 
was  ever  furnished.  The  fact  of  the  business  is,  I  picked  out  the 
hardest  engine  and  one  which  would  cost  the  most  to  install  my 
appliance  upon,  and  I  will  state  emphatically  that  the  recent  type 
of  engines  can  be  equipped  Avith  our  appliance  much  more  easily  and 
cheaply  than  the  one  I  am  now  using.  The  reason,  gentlemen,  my 
work  is  not  in  use  on  general  lines  of  roads  is  that  the  roads  them- 
selves are  a  monopoly  in  their  associations  Avith,  of  course,  a  unit 
understanding  that  all  must  stand  together.  Our  work  may  be 
monopolistic,  but  it  is  so  by  the  grace  of  God,  and  was  upheld  and 
sanctioned  by  our  Government  when  a  series  of  patents  were  granted 
us.  Our  monopoly  should  be  upheld,  if  for  no  other  reason  for  its 
holy  purposes.  What  more  splendid  thing  can  one  do  than  saA^e  life  ? 
Life  should  be  considered  before  dollars.  I  have  labored  unceasinsh^ 
upon  this  invention  many,  many  years,  and  now  that  we  can  present 
a  perfect  protection  to  the  traveling  public,  we  ask  cooperation  in 
fulfilling  a  long-felt  need. 

Mr.  Rayburn.  Will  you  roll  that  model  around  here  ? 

Mr.  Andreav.  Yes,  sir  [exhibiting  model].  As  a  usual  thing,  cars 
are  held  on  the  rail  by  that  flange  [indicating]  on  the  inside.  "V^Tien 
this  wheel  [indicating]  rcA^olves  over  on  that  rail,  it  is  always  sub- 
ject to  derailment,  due  to  some  track  cause  or  car  trouble.  Our  effort 
has  been  directed  toward  eliminating  all  possibility  of  derailment  oc- 
curring from  broken  axles  in  this  way.  When  an  axle  breaks  with 
this  appliance,  there  is  a  shield  around  that  axle,  just  as  a  doctor 
would  put  a  splint  around  your  arm  or  finger  Avhere  the  break  oc- 
curs. We  have  to  provide  that  shield  for  the  reason  that  if  we 
were  to  attempt  to  provide  it  afterwards  we  could  not  get  under  a 
car  in  motion  to  apply  it.  We  have  to  get  it  protected,  so  that  in 
case  of  this  axle  breaking  there  is  a  supplementary  axle  to  hold  it 
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in  perfect  alignment,  thus  [indicating],  so  that  there  will  be  no  de- 
railment taking  place.  In  case  of  a  loose  wheel  upon  the  journal — 
let  me  illustrate  that :  These  wheels  are  pressed  on  this  axle  with  from 
45  to  50  tons  pressure  and  brought  to  the  standard  gauge  of  56^ 
inches  from  here  [indicating]  to  here  [indicating].  That  is  the  track 
gauge,  allowing  three-fourths  of  an  inch  for  the  lateral  play  of  this 
wheel  [indicating].  The  flange  has  to  be  exactly  of  this  shape — 
like  a  one-fourth  ball  [indicating] — or  else  it  would  be  continually 
going  from  the  rail.  So^  therefore,  the  weight  of  the  car  holds  these 
wheels  [indicating]  down  on  this  base  or  face  of  the  wheels  [indi- 
cating] . 

In  case  that  wheel  becomes  loosened — when  it  spreads  out  in  this 
wise  [indicating] — there  is  nothing  to  hold  that  [indicating]  except 
this  band  [indicating]  that  goes  around  that  wheel  at  the  base  of  this 
truck.  In  regular  equipment  now  in  use  there  is  no  such  lower  con- 
nection which  gives,  it  the  same  solidity  that  this  frame  [indicating] 
that  is  above  has.  So,  therefore,  when  this  wheel  becomes  loosened 
it  can  not  expand,  because  the  back  of  this  box  [indicating]  is 
against  the  face  of  that  wheel  and  prevents  any  separation.  It  can 
not  contract,  because  these  inside  wheels  are  connected  with  this 
wheel  [indicating]  and  abut  upon  these  wheels  [indicating].  You 
could  not  have  a  derailment  in  case  of  a  journal  breaking.  The 
weight  of  the  car  is  here  over  the  journals  [indicating].  As  it  is 
now,  when  a  train  is  running  along  and  your  journal  twists  off  be- 
cause of  a  hot  box  or  anything  of  that  kind,  it  drops  immediately 
on  the  track  and  knocks  the- truck  off  the  center  plate;  but  with  our 
appliance  it  catches  on  this  beam  right  in  the  center  or  inner  part 
over  inside  safety  wheel.  On  the  locomotive  all  frames  and  journals 
are  on  the  inside.  As  you  see,,  we  transfer  the  weight  of  that  car 
from  the  outside  of  that  truck  [indicating]  to  the  inside  of  this 
safety  wheel  by  the  means  of  an  idler  and  strengthening  frame  on 
the  inside  [indicating].  Derailments  are  also  due  to  loose  wheels, 
dropping  brake  shoes,  dropping  brake  beams,  broken  arch  bars  or 
equalizers,  and  broken  center  bolster  rigging.  A  brake  beam  would 
drop  in  front  of  the  wheels  in  this  wise  [indicating]  and  cause  a  de- 
railment. This  little  beam  here  that  you  see  [indicating]  not  only 
acts  for  the  purpose  of  solidifying  that  truck  or  base,  but  it  is  a 
safety  beam,  which  goes  directly  under  the  brake  beam  and  under  the 
brake  shoes  so  as  to  keep  anything  from  falling  down  in  front  of 
the  wheels  on  the  track,  thereby  causing  a  derailment. 

You  must  understand  that  we  relieve  against  disastrous  results  of 
derailment  troubles  due  from  broken  rails  and  spreading  tracks  and 
things  incident  to  track  trouble.  Inasmuch  as  the  regular  wheel 
covers  a  6-inch  base  over  your  rail,  ours  covers  26  inches  on  the  car 
we  have  in  use  now,  and  you  can  make  it  50  inches  if  yoii  wish  to 
do  so.  As  I  say,  you  can  make  it  50  inches,  or  you  can  make  it  18 
inches  if  you  wish,  or  any  number  of  inches  that  you  want.  By  con- 
stant service  we  can  find  that  out  by  practical  usage  earlier  than  by 
simply  supposing  that  we  will  need  10,  12,  or  14  inches.  You  must 
bear  in  mind  that  we  have  supplemented,  in  addition  to  the  track 
base  or  wheel  face  of  6  inches,  10  inches  inside  here  [indicating],  and 
then  over  on  the  other  side  we  have  10  inches  on  the  outside,  which 
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gives  26  inches  wheel  face  instead  of  6  inches,  which  is  now  in  use. 
Immediately  upon  a  derailment  taking  place  from  a  broken  journal 
or  other  cause  this  car  [indicating]  swerves,  but  instead  of  going  on 
the  cross  ties  and  turning  the  train  over,  it  catches  on  this  safety 
wheel  here  on  the  inside  [indicating]  and  over  there  to  a  safety  roller 
[indicating]  on  the  outside.  This  [indicating]  is  the  mate  of  this 
one  [indicating],  inner  safety  wheel  and  outer  safety  roller,  and  this 
one  [indicating]  is  the  mate  of  this  wheel  [indicating],  the  opposite 
inner  and  outer  wheel  and  roller.  Instantly  upon  that  going  off  on 
this  [indicating] ,  this  little  roller  you  see  here  [indicating]  lifts  this 
valve,  which  comes  in  front  of  the  flanges,  and  that  applies  the  air 
automatically  and  brings  the  train  to  a  stop  upright  on  the  rails.  I 
wish  to  impress  upon  your  minds  that  it  is  not  on  the  cross  ties ;  it  is 
on  the  safety  w^heels,  which  is  relatively  as  safe  as  when  on  regular 
wheels.  No  train,  oif  course,  would  be  thoroughly  protected  unless 
this  were  used  on  every  wheel  on  that  train. 

Now,  there  is  a  locoinotive  which  we  own  ourselves  [indicating 
photograph].  That  is  off  the  track  and  is  now  in  an  upright  position 
on  the  track.  There  is  the  front  truck  [indicating]  of  the  locomo- 
tive. In  equipment  all  parts  hang  3  inches  above  the  rail.  The  re- 
quirement of  the  master  car  builders  is  that  nothing  shall  approach 
closer  than  2^  inches,  but  we  go  to  3  inches.  That  [indicating]  is  a 
60-pound  rail.  Now,  there  is  a  car  [indicating]  in  an  upright  posi- 
tion after  a  derailment.  As  I  have  said,  the  air  is  always  applied 
automatically 

Now,  the  'objection  of  the  Interstate  Commerce  Commission,  as 
stated  in  their  report,  was  to  the  impracticability  of  supplying  the 
$25,000,  as  provided  in  the  first  House  resolution,  presented  by  Mr. 
Dent,  in  order  that  we  might  nm  a  train  equipped  with  this  appli- 
ance for  six  months,  and  they  further  stated  that  we  could  have  no 
assurance  that  such  derailments  in  natural  or  ordinary  usage  might 
occur.  Therefore,  they  did  not  think  that  they  were  justified  in 
recommending  the  passage  of  that  act  or  resolution.  The  commission 
in  this  report  goes  on  and  states  the  kind  of  trials  or  tests  that  were 
made,  and  then  says : 

It  was  explained  to  Mr.  Andrew  nt  the  time,  as  well  as  to  the  members  of  your 
committee  who  were  present,  that  the  commission  is  satisfied  that  the  Andrew 
appliance  will  perform  its  intended  function  in  a  satisfactory  manner  in  all 
ordinary  derailments  due  to  the  following  causes 

Mr.  Stevens  of  New  Hampshire.  From  what  report  are  you  read- 
ing? 

Mr.  Andrew.  I  am  reading  from  the  report  of  the  Interstate  Com- 
merce Commission  back  to  the  subcommittee  preceding  tlie  other 
committee. 

Mr.  Dent.  It  is  addressed  to  Judge  Richardson.  If  the  committee 
will  pardon  my  interruption,  I  do  not  know  Avhether  that  report  has 
been  printed  in  the  record  or  not.  If  it  has  not  been,  I  think  it  should 
go  into  the  record,  because  that  is  a  letter  from  the  Interstate  Com- 
merce Commission  to  r.  subcommittee  of  the  Committee  on  Interstate 
and  Foreign  Commerce. 

Mr.  Andrew.  The  commission  states  in  this  report  that — 

The  commission  is  satisfied  that  the  Andrew  appliance  will  perform  its  in- 
tended function  in  a  satisfactory  manner  in  all  ordinary  derailments  due  to  the 
following  causes,  namely :  Broken  wheels,  broken  axles,  broken  flanges,  broken 
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brake  hangers,  broken  rails,  open  switches,  spread  tracks,  broken  or  droi^ped 
brake  beams,  and  broken  or  dropped  brake  shoes,  but  that  it  would  be  imprac- 
ticable to  equip  a  train  and  wait  for  an  accidental  derailment  to  occur  so  as 
to  determine  whether  or  not  the  appliance  would  operate  as  intended  under 
conditions  that  were  not  artificially  prepared. 

(The  report  referred  to  by  Mr.  Andrew  is  as  follows:) 

August  21,  1911. 
Hon.  William  Richardson, 

Chairman  8ul)Committee  Committee  on  Interstate  and  Foreign 

Commerce,  JJousc  of  Representatives,  Washington,  D.  C. 

My  Dear  Sir  :  Referring  to  the  recent  call  of  the  subcommittee  of  the  Com- 
mittee on  Interstate  and  Foreign  Commerce  in  connection  with  House  joint  reso- 
lution 115,  directing  the  Interstate  Commerce  Commission  to  investigate  and 
report  on  the  use  of  the  Andrew  safety  appliance  upon  railroad  trains  engaged 
in  interstate  traffic,  a  copy  of  which  resolution  was  transmitted  to  the  commis- 
sion by  the  chairman  of  the  Committee  on  Interstate  and  P"'oreign  Commerce  on 
June  15,  1911,  with  a  request  that  the  committee  be  advised  as  to  the  advisa- 
bility or  necessity  for  making  the  investigation  proposed  and  whether  or  not 
existing  law  authorizes  this  commission  to  make  such  investigation ;  and  refer- 
ring also  to  the  report  which  was  respectfully  submitted  by  this  commission 
under  date  of  June  26,  1911,  in  response  to  the  request  of  the  chairman  of  the 
Committee  on  Interstate  and  Foreign  Commerce,  above  referred  to,  I  have  to 
say  that — ■ 

Under  existing  law  the  Interstate  Commerce  Commission  is  "  authorized,  at 
its  discretion,  to  investigate,  test  experimentally,  and  report  on  the  use  and  need 
of  any  appliances  or  systems  intended  to  promote  the  safety  of  railway  opera- 
tion w^hich  may  be  furnished  in  complete  shape  to  such  commission  for  such 
investigation  and  test  entirely  free  of  cost  to  the  Government." 

Under  this  provision  of  law  the  commission,  through  its  block-signal  and  train- 
control  board,  referred  to  fully  in  its  letter  of  June  20  above  cited,  made  a 
thorough  investigation  of  the  use  and  need  of  the  Andrew  safety  appliance, 
which  investigation  indicated  that  an  experimental  test  of  the  appliance  was 
not  necessary.  A  report  stating  the  results  of  this  invesigation  was  forwarded 
to  Mr.  Andrew  on  November  11,  1909.  A  copy  of  this  report  was  furnished  your 
committee  in  connection  with  the  commission's  letter  of  June  26. 

That  portion  of  House  joint  resolution  115,  therefore,  which  directs  this  com- 
mission to  investigate  and  report  '*  on  the  use  of  and  the  necessity  for  the  An- 
drew safety  appliance  upon  railroad  trains  engaged  in  interstate  traffic  "  has 
already  been  complied  with. 

House  joint  resolution  115  differs  from  existing  law  in  that  it  takes  away  the 
discretion  of  the  commission  in  the  matter  of  subjecting  the  Andrew  safety 
appliance  to  an  experimental  test,  and  declares  it  "to  be  the  duty  of  said 
commission  to  make  a  practical  test  of  said  appliance  upon  some  railroad 
in  the  United  States  with  a  train  equipped  with  said  appliance."  The  prac- 
tical effect  of  this  provision  would  be  to  single  out  a  particular  appliance  from 
among  several  hundred  that  have  been  investigated  and  reported  upon  by  the 
commission,  and  compel  the  commission  to  subject  that  particular  appliance 
to  a  practical  test.  It  may  further  be  noted  that  under  the  terms  of  House 
joint  resolution  115  appropriating  $25,000  "  to  further  carry  out  the  provisions 
of  this  resolution,"  the  entire  cost  of  equipping  a  train  for  the  proposed  test 
would  probably  have  to  be  borne  by  the  Government,  whereas,  under  existing 
law,  all  appliances  tested  are  required  to  be  furnished  in  complete  shape  free 
of  cost  to  the  Government. 

House  joint  resolution  115  re^iuires  the  Interstate  Commerce  Commission  to 
comply  with  its  directions  "  within  six  months  from  date  of  the  approval  of 
this  joint  resolution."  It  is  hardly  probable  that  this  requirement  could  prop- 
erly be  complied  with,  for  the  following  reason  : 

Mr.  Andrew  has  himself  subjected  his  appliance  to  a  long  series  of  tests 
under  different  lines  of  artificially  produced  conditions,  and  as  a  result  of 
such  tests  he  is  apparently  convinced  that  his  appliance  possesses  all  the  merit 
he  claims  for  it.  The  commission  has  already  conceded  in  the  report  of  its 
block-signal  and  train-control  board  of  November  11.  1909,  above  referred  to, 
that  in  these  artificially  produced  derailments  the  operation  of  the  Andrew- 
appliance  was  satisfactory-  Any  further  tests  of  this  character,  therefore, 
would  simply   result  in   duplicating   work   that   has  already   been  performed, 
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and  no  poesiMe  knowleitse  rest>*?*.M:La?  tbe  niterit  »>c"  tike  fipfijuuiee  ecHild  thus  be 
obtained  wbkli  Mr.  Am^rew  i  -e>  n«>t  alr^adj  poesessL 

It  !s  apparent.   tL  f  the  c%>nkmis^tin  is  required  to  teet  tbe 

.^Ddrev  safety  appIL;..  ..    .....      .-   Laas^t  be  condneted  with  a  riew  «rf  obtaining 

knowleddie  that  is  not  alresn^ly  available;  in  other  words,  the  ap^iliance  most 
be  testeil  imder  vxvL.iifcti*>a.s  ♦>f  dentrlment  which  are  not  artifieiaUr  ptodnccd. 
To  ac^iXmiT^lisli  this  it  wonld  be  necessary  to  equip  a  train  with  the  ap^ijanre 
and  nm  the  eqtiipped  train  on  sioaue  railiwatd  until  it  had  been  sobieeted  to  a 
soffieient  nnmber  of  accidental  deiaifanents  to  demonstrate  the  eBSBrtinaeBB  or 
noneHe^.tiveness  of  the  apjplianee  npm  saeh  ODoditiaiiSw  On  the  road  seleeted 
for  such  a  test  it  is  possible  that  seTetal  years  miisht  elapse  be*n.re  even  ene 
aceidaital  deiaitanent  affectiEL^  the  partieolar  train  that  was  equipped  would 
occur.  It  is  clearly  apparent.  there£>>ce.  that  in  aH  human  parol)sibility  it  would 
be  a  physical  LmpossibLLity  to  subject  the  Andrew  appiianee  to  a  props-  test 
and  render  a  repo>rt  thereoo  within  six  months  firom  the  datoe  of  the  approTal 
of  the  joint  resolntioo. 

At  the  ccoference  had  with  your  subeoomiittee  it  was  nqr  uuderstandinir 
that  Mr.  Andrew  had  expresseit  dissatisfectlon  witb  the  report  of  Novendner  11. 
1909.  for  the  reason  that  it  was  made  without  any  txwumissioai's  experts  having: 
witnesjseil  an  actual  demonstration  of  the  op^ation  of  his  apfdianee.  I  thet^ 
fore  directed  the  secretary  of  the  block  ^gnal  and  train  control  board  to  ar- 
range to  witness  a  demonstrati«:«^  of  the  operaticii  of  the  Andrew  appliance 
at  the  first  opportunity^  in  c%>mpaiiy  with  such  of  the  <»nunis9ien''s  experts  as 
misht  be  avaHableL  Pursuant  to  this  direction  the  followingHBained  experts 
of  13ie  commission  obsnred  the  OHP^ration  of  the  Andrew  appliance  on  August 
11.  1911.  on  the  tracks  of  the  Chesapeake  Beach  Railway :  Mr.  H.  W.  Belnap. 
chief  inspector  of  safety  appliances:  Mr.  J.  £.  Archer,  chi^  of  the  hous  of 
service  division :  Mr.  W.  P.  Borland^  seoetary  of  the  block  si^nial  and  train  con- 
trol board,  and  Messrs.  C.  H.  Burt  and  H.  D.  Lyon^  two  of  the  eaMmission*s 
inspectors  under  the  block  ^gDual  and  train  control  board.  All  these  men  have 
had  wide  experi«ice  in  the  actual  epeiation  of  trains  and  are  cwDDpelent  to 
jndge  of  the  practical  merits  of  railway  safety  devices^  Me^ss.  Clayton^  DenL 
and  Martin,  members  of  your  coiumittee,  also  witnessed  this  demonstration. 

Two  trials  of  the  appliance  were  made  under  the  pmrsooal  soperviSMMi  of 
Mr.  Andrew  and  the  commission's  experts,  the  demonstration  eom^stingr  cf 
removing  the  fishplates  at  one  of  tine  track  joints  and  moving:  one  cf  the  track 
rails  away  from  the  gauge  line.  In  one  ease  the  rail  was  moved  in  and  in  the 
other  ciise  ont  from  the  gauge  line.  In  bodi  cases  the  appliance  operated  as  in- 
tended :  althoogh  the  car  and  engine  w«e  desaHed  they  remained  upright  and 
on  the  track,  and  no  damage  to  track  or  equqpiuHit  resuHed. 

It  wiis  explained  to  Mr.  Andrew  at  the  time,  as  well  as  to  the  members 
of  your  cooiinittee  who  were  present,  that  the  eooiims^oo.  is  satined  that  the 
Andrew  appliance  will  perform  its  intended  fonction  in  a  satis^aetiNty  manner 
in  all  ordinary  derailm^its  due  to  the  following  causes^  name^.  biotsen  n  heels, 
brc^n  axles,  broken  flanges,  broketi  iNrake  hangers,  broken  rafla^  open  switehes;. 
spread  tracksy  broken  or  drc^pped  l»al»  beams,  and  broken  or  diopped  brake 
^loes.  but  that  it  would  be  impracticable  to  equi^  a  train  and  wait  for  an  acci- 
dental d»aiinient  to  €M!Cur  so  as  to  determine  whether  or  not  the  appUance 
would  operate  as  intmded  under  conditions  that  were  not  artijOcnJIy  prepared. 
Mr.  Andrew  concurred  in  this  view  and  stated  his  belief  that  the  only  way  to 
fnlly  detennine  the  merits  of  his  appliance  is  to  equip  a  train  with  it  and 
run  it  continnonsly  <m  some  railroad  in  actual  service.  Mr.  Andrew  makes 
no  claim  that  his  appliance  would  prove  ^fective  in  decaihiients  due  to  wash- 
out^ broken  or  burned  iHridgeSv  landslides  or  other  track  obstructions,  split 
switches^  or  where  rails  are  entirely  removed  from  the  track.  It  is  apparent. 
therefore,  as  was  stated  in  the  report  of  November  IX.  1909.  previoa^  refeiied 
to,  that  "^the  best  that  could  be  considered  in  actual  practice  woold  be  the 
working  of  the  apparatus  as  intended  only  in  a  portion  of  the  derailments  tiiat 
occnrr.''  With  this  qualification  and  within  the  limits  indicated  above,  the 
commission  believes  that  the  Andrew  safety  appliance  will  propex^y  perfiMm  its 
intended  fonction  and  to  a.  large  ext«it  permit  the  derailment  of  trains  with 
safety  to  the  cars  and  thrir  equipment. 

It  was  further  stated  by  Mr.  Andrew  tiiat  his  main  pvrpose  is  to  ohiain  the 
cooperation  and  assistance  of  this  conunisaon  in  securing  the  equlpaaent  of  a 
train  in  regular  service  on  some  railroad,  thus  paving  the  way  for  an  arrange- 
ment which  he  pcoposes  to  make  with  railroads  looking  to  the  equipment  of 
their  passenger  traios,  with«>nt  initial  cost  to  them,  they  to  collect  the  cost  of 
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the  equipment  and  its  inaintenMixe  from  tlie  travolinj;  i>iibli<.-  in  consitleration  of 
their  j^reater  safety.  -On  tiiis  pliase  of  the  matter  the  commission  has  no  sug- 
gestion to  offer. 

In  this  connoction  it  seems  i)roper  to  offer  a  few  observations  respecting  cer- 
tain practical  operating  ditficulties  in  connection  with  the  us«*  of  the  Andrew 
safety  api)lian(e  and  th(;  degt^e  of  safety  wliich  its  use  woull  afford. 

It  is  evident  that  the  equipment  i)roposed  would  add  considerably  to  the 
dead  wciglit  of  cars,  and  because  of  the  univer.'al  interchange  of  cars  the  ap- 
pliance would  not  alford  full  protection  unless  all  the  cars  on  every  railroad 
in  the  country  were  (^piipped.  No  single  railroad  could  afford  to  incur  the 
exi)ense  necessary  to  equip  its  cars  with  this  ai)])liaiice  unless  all  other  rail- 
roads did  lik(>wise.  for  the  reason  that  interstate  roads  are  at  all  times  hauling 
in  their  trains  a  large  proportion  of  foreign  car.s,  and  with  a  train  partially 
equipped  there  would  be  no  surety  of  the  desired  protection.  If  the  use  of  the 
api)!iance  were  linuted  to  i)assenger  trains,  some  measure  of  protection  would 
undoubtedly  be  given  the  traveling  public:  nevertheless,  it  would  not  be  true 
that  the  safety  of  passengers  in  derailment  would  thus  be  assured,  as  some 
of  the  most  disastrous  passenger-train  wrecks  that  have  occurred  in  this  country 
were  caused  by  the  derailment  of  freight  trains  on  double-track  roads,  the  de- 
railed freight  cars  blocking  the  i)assenger  track. 

The  best  that  even  Mr.  Andrew  has  ever  claimed  for  his  appliance  is  that  it 
will  take  care  of  16  different  kinds  of  derailments.  This  claim  refers  only  to 
derailments  due  to  certain  defects  in  equi])ment  and  to  those  due  to  certain 
defects  in  track.  In  its  tabulation  of  statistics  of  train  accidents  in  the  T'nited 
States  the  commission  reports  collisions  and  derailments  under  the  following 
classifications:  Collisions,  rear;  collisions,  butting;  collisions,  train  separating; 
collisions,  miscellaneous;  derailments  due  to  defects  of  roadway,  etc.;  de- 
railments due  to  defects  of  equipment;  derailments  due  to  negligence  of 
trainman,  signalman,  etc.;  derailments  due  to  unforeseen  obstruction  of  tracks, 
etc.;  derailments  due  to  malicious  obstruction  of  track,  etc.;  derailments  due  to 
nnscellaneous  causes. 

The  derailments  which  would  be  taken  care  of  by  the  Andrew  safety  appliance 
are  those  only  which  come  under  the  heads  "  Derailments  due  to  defects  of  road 
way,  etc.,"  and  "Derailments  due  to  defects  of  equipment."  Assuming  that  the 
appliance  would  i)rovide  protection  against  every  one  of  the  accidents  under 
these  heads,  and  this  is  certainly  a  most  liberal  assumption,  the  statistics  of 
collisions  and  derailments  for  the  year  11)10  indicate  that  it  would  have  taken 
rare  of  but  3,849  train  accidents  out  of  a  total  of  11,771)  which  are  re])orte(l  for 
that  year.  The  number  killed  in  tlie  3,849  derailments  which  it  is  assumed  tlie 
api)liauce  would  have  prevented  was  82  and  tlie  number  injured  was  1.973. 
while  the  total  killed  in  the  11,779  accidents  which  occurred  was  7r)3  and  the 
total  injured  was  12,579.  The  total  property  loss  in  train  accidents  for  the 
year  1910  was  $9,823,958,  while  the  total  loss  in  the  class  of  derailments  which 
it  is  assumed  that  the  Andrew  appliance  would  have  prevented  was  $3,141,994. 

One  feature  of  the  Andrew  safety  appliance  is  its  ability  to  api»ly  the  air 
brakes  and  stop  the  train  whenever  a  derailment  occurs,  'j'he  commission's  ex- 
perts have  examined  15  devices  intended  to  do  this  very  thiuLf.  These  devices 
are  infinitely  less  expensive  and  far  simi)ler  in  construction  Ihrin  the  Andrew 
safety  appliance,  consisting  generally  merely  of  a  valve  attached  to  the  air 
brake  train  line,  which  is  calculated  to  be  actuated  by  any  displacement  of  the 
car  truck,  such  as  would  ordinarily  occur  in  a  derailment.  Any  one  of  the 
devices  here  mentioned  can  be  applied  at  the  cost  of  not  exceeding  $10  per  car, 
as  against  the  $75  which  Mr.  Andrew  himself  estimates  as  the  cost  of  his  ai)pli- 
ance  for  freight  cars,  and  $200  for  i)assenger  cars. 

Referring  to  the  appropriation  carried  by  House  joint  resolution  115.it  m.iybe 
pointed  out  that  the  commission's  total  appropriations  for  invesvigating  and  test- 
ing safety  appliances  during  the  present  year  is  but  $25.(K)0.  Witii  an  expenditure 
of  but  little  more  than  $24,000  last  year,  in  addition  to  its  investigations  of 
various  safety  appliances,  the  commission  conducted  three  practical  tests  of 
automatic  train  stops.  The  adoption  of  any  one  of  these  devices  by  railroad.s 
would  furnish  immeasurably  more  i)rotection  to  the  traveling  public  than 
would  the  Andrew  safety  appliance,  even  in  the  improbable  event  of  its  use  on 
every  railroad  in  the  United  States.  The  commission  now  has  in  contempla- 
tion and  is  making  definite  arrangements  for  the  practical  test  of  thr<^e  addi- 
tional automatic  stops.  If  the  results  of  the  tests  of  these  devices  are  satis- 
factory, the  use  of  any  one  of  them  would  furnish  more  protection  to  the 
traveling  public  than  would  the  Andrew  safety  appliance. 


10  ANDBEW    SAFETY   APPLIANCE. 

A  first-class  automatic  train  stop,  working  in  connection  with  electric  track 
;'ircuits  and  an  adequate  signaling  system,  would  prevent  all  collisions,  as 
well  as  a  greater  portion  of  the  derailments  which  occur.  And  it  is  the  func 
tion  of  an  automatic  stop  to  absolutely  prevent  the  occurrence  of  accidents  in- 
stead of  to  merely  mitigate  their  consequences  after  they  do  occur.  The  ex- 
pense of  installation  and  maintenance  of  an  automatic  stop  in  most  cases 
would  be  less  than  for  the  Andrew  safety  appliance. 

It  will  be  observed,  therefore,  that  at  very  best,  accepting  all  of  Mr.  An- 
drew's enthusiastic  claims,  his  device  provides  for  only  a  small  part  of  the 
dangers  which  beset  railroad  trains,  and  he  employs  complicated  and  costly 
apparatus  for  the  accomplishment  of  results  which  can  be  as  well  secured  by 
the  use  of  infinitely  less  costly  and  much  simpler  apparatus. 

In  view  of  all  these  considerations,  and  in  view  of  the  fact  thai  the  legislation 
already  in  effect  empowers  the  commission  to  do  everything  that  is  contemplated 
by  House  joint  resolution  115,  it  is  not  believed  that  its  enactment  into  law 
would  subserve  any  public  interest. 

Very    respectfully,  J.    C.    Clements,    Cluiirman. 

Now,  gentlemen,  I  made  a  statement  that  I  could  put  it  on  several 
railroads.  Had  it  not  been  that  these  different  companies  were  in 
associations  for  their  own  protective  interests,  and  the  necessity  of 
such  a  protection  is  better  known  to  them  than  can  possibly  be  to  us, 
I  am  sure  tliat  we  could  have  put  this  on  any  number  of  railroads 
before  this  Avere  it  not  that  such  railroad  associations  forbid  the  in- 
stallation of  any  new  improvement  without  a  unit  consent.  In  ask- 
ing for  this  compensation  it  was  with  a  feeling  that  these  people 
should  certainly  be  allowed  and  we  thought  entitled  to  it  if  they 
surrounded  the  traveling  public  with  this  increased  protection;  but 
they  are  so  hidebound  tliey  will  not  cooperate  to  that  or  any  other 
end.  Inasmuch  as  their  earnings  have  been  interfered  with  very 
largely  in  numerous  States  by  adverse  legislation  and  rulings,  it  is 
nothing  but  right  that  they  be  given  this  extra  compensation  and  let 
the  people  pay  for  it.  Interstate  trains  are  different  from  local 
trains,  inasmuch  as  the  local  people  who  travel  locally  can  demand 
through  their  State  legislatures  that  they  be  supplied  with  this 
measure  of  protection.  If  you  could  grade  the  income  to  the  point 
until  after  they  have  met  all  of  the  expenses  incident  to  the  equip- 
ment, I  am  sure  that  the  people  in  general  would  uphold  such  a  move- 
ment. Most  of  us  pay  the  Pullman  Co.  for  their  beds  and  seats, 
catering  to  our  luxurious  tastes.  Certainly  a  man's  life  of  limb  is 
more  important  than  only  a  luxury.  Sleeping  cars,  we  know,  sur- 
round us  with  a  great  deal  of  extra  safety  as  well.  I  assure  you,  gen- 
tlemen, that  if  the  Pullman  Co.  is  allowed  to  charge  $2  for  a  berth 
for  a  day's  traA^el  certainly  the  protection  which  we  promise  ought  to 
be  worth  17  cents,  at  the  5  per  cent  increase. 

Mr.  Dent.  A  lot  of  people  take  out  accident  insurance? 

Mr.  Andrew.  They  do.  It  would  be  a  great  protection  to  the 
accident  companies  of  the  country  as  well. 

Now,  gentlemen,  I  am  sure  that  you  are  in  search  of  something 
that  is  going  to  surround  the  traveling  public  with  as  much  pro- 
tection as  possible,  and  I  am  ready  to  trust  myself  in  your  hands, 
feeling  confident  that  you  will  do  what  is  best  for  all  concerned. 

Mr.  Dent.  This  bill.  I  may  add,  is  drawn  after  the  ash-pan  act, 
except  that  in  this  bill  we  permit  the  railroads  to  charge  additional 
compensation  when  they  equip  with  this  device. 

Mr.  EscH.  I  notice  that  the  bill  H.  E.  4929  specifically  mentions 
Mr.  Andrew's  patent.     I  do  not  think  the  committee  has  ever  re- 
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ported  a  bill  specifically  mentioning  a  device.  We  did  not  do  that 
in  the  case  of  the  automatic  coupler,  and  we  did  not  do  it  in  the  case 
of  the  Westinghouse  air  brake.     You  have  changed  that,  I  notice. 

Mr.  Dent.  Yes,  sir.  You  will  find  that  his  bill,  H.  R.  4930,  sub- 
stantially follows  the  ash-pan  act.  There  the  act  required  that  the 
railroad  companies  should  equip  with  a  self -dumping  ash  pan.  and 
at  that  time,  I  understand,  there  was  only  one  patent — there  were 
a  series  of  patents,  but  covering  substantially  the  same  thing.  Mr. 
Andrew  has  a  series  of  patents.  There  was  no  real  competition  with 
regard  to  the  self -dumping  ash  pan,  as  we  claim  there  is  none  in 
regard  to  Mr.  Andrew's  device. 

Mr.  EscH.  Mr.  Andrew,  if  the  sideway  space  bet^^een  the  broken' 
rail  is  greater  than  the  difference  betAveen  the  operative  flange  and 
the  outer  edge  of  your  outside  wheel,  your  appliance  will  not  save 
the  train? 

Mr.  Andrew.  Yes,  sir;  it  will.  I  will  show  you  how  that  is.  If 
this  rail  [indicating]  breaks  over  here 

Mr.  EscH  (interposing).  Here  [indicating]  is  the  inner  flange. 
My  point  is  that  if  the  sideway  lateral  space 

Mr.  Andrew  (interposing).  Out  here  [indicating]? 

Mr.  EscH.  Yes,  sir. 

Mr.  Andreav.  Which  would  be,  say,  10  inches. 

Mr.  EscH.  Say  12  inches. 

Mr.  Andrew.  The  ties  on  the  roadbed  are  only  14  inches  out  from 
the  rail  here  [indicating] .  We  would  then  be  let  down  to  the  crosstie 
on  the  side  where  the  gap  was  greater  than  our  protective  face  of 
wheel  tread. 

Mr.  EscH.  Yes,  sir. 

Mr.  Andrew.  Where  would  this  regular  wheel  [indicating]  be? 
On  this  rail  over  here  [indicating]  would  it  not? 

Mr.  EscH.  The  operative  wheel? 

Mr.  Andrew.  Yes,  sir;  the  regular  wheel. 

Mr.  EscH.  And  it  would  probably  stay  on  the  rail  ? 

Mr.  Andrew.  Yes,  sir ;  it  would  stay  on  either  the  regidar  or  safety 
wheel;  we  have  tried  that.  Suppose,  then,  that  this  [indicating]  runs 
right  up  to  where  that  rail  is,  and  when  it  hits  this  rail  [indicat- 
ing]  

Mr.  EscH  (interposing).  There  is  the  point.  Would  the  striking 
of  this  small  wheel  [indicating]  against  here  [indicating]  push  it 
farther  up? 

Mr.  Andrew.  No,  sir.  We  have  a  lateral  there  of  an  inch  to  lift 
this  idler  and  that  [indicating]  lifts  this  [indicating]  idler  up.  That 
holds  this  wheel  [indicating]  down  on  that  rail,  and  then  this  [indi- 
cating] goes  right  up  on  the  rail  until  it  comes  to  that  wheel  [indi- 
cating] and  that  forces  this  wheel  [indicating]  right  over  on  this 
safety  [indicating]  and  your  derailment  is  perfect — safe  on  the 
wheels. 

Mr.  Dent.  Have  you  not  made  actual  demonstrations? 

Mr.  Andreav.  Yes,  sir;  lots  of  them.  I  Avill  tell  you  what  a  man 
did.  I  did  not  think  it  was  very  square.  This  mail  made  liis  open 
boast  that  he  could  fix  a  rail  around  on  a  curA^e  like  tliis  [indicnting]. 
He  brings  that  rail  out,  he  goes  up  to  the  head  of  the  rail  Avhere  it 
joms  together,  30  feet,  and  he  has  all  the  spikes  drawn  from  that  rail 
all  the  Avay  down. 


12  ANDREW    SAFETY   APPLIANCE. 

Mr.  EscH.  On  both  sides? 

Mr.  Andrew.  No,  sir;  just  one  side,  just  the  kind  of  a  rail  you  were 
talking  about.  He  had  the  spikes  drawn  with  the  exception  of  about 
2  yards  up  near  the  upper  joint.  He  took  this  rail  with  no  spikes 
and  brought  it  down  to  the  point  where  it  came  together.  He  had 
the  fishplates  remoAed.  He  said :  **  I  will  turn  you  bottom  side  up. 
I  can  destroy  your  equipment  and  throw  your  rail  50  feet  from  the 
track.  I  will  do  it  right  here."  I  said :  "  There  is  a  section  gang, 
make  them  do  whatever  you  wish  and  I  will  run  through  anything 
you  make."  They  took  the  crowbars  and  pushed  this  part  [indi- 
cating] out  9  inches.  He  drove  a  spike  to  prevent  the  rail  from 
sliding  about  and  back  and  to  place,  and  he  bent  that  rail  like  a  crook 
[indicating].  Then  he  drove  another  spike  down,  whicli  held  the  rail 
in  a  perfect  space  for  this  space  of  2  yards,  and  said :  "  Run  over 
that."  I  said:  ''  I  am  going  through  it."  I  knew  that  I  had  my  con- 
tact on  the  other  rail  on-the  other  side.  We  got  in  as  good  motion 
as  we  could  and  ran  into  this  thing,  and  to  my  utter  amazement  and 
surprise,  instead  of  derailing  anything  on  the  other  side,  the  miser- 
able thing  mounted  the  rail  and  we  had  to  supply  the  air  with  our 
hands  from  the  engine  to  bring  the  train  to  a  stop.  That  is  a  fact. 
Were  you  not  there,  Mr.  Dent? 

Mr.  Dent.  Not  at  that  particular  demonstration,  but  I  saw  you 
make  a  number  of  demonstrations  at  the  fair  grounds  in  Montgomery 
and  at  Bennings  Park  here.     All  were  successful. 

Mr.  EscH.  When  you  made  the  demonstration  two  years  ago  at 
Benning,  j^ou  did  not  have  that  outside  appliance  ? 

Mr.  Andreav.  Yes,  sir;  the  air  connection  was  on  the  inside,  next 
to  the  wheel.  It  works  on  the  inside  over  this  lever  [indicating] 
here.     We  put  it  in  the  middle,  so  that  you  can  see  how  positive  it  is. 

Mr.  EscH.  I  did  not  see  it. 

Mr.  Andrew.  Perhaps  I  did  not  call  your  attention  to  it  or  its 
position.  It  is  applied  either  to  the  front  or  back:  the  principle  is 
the  same. 

Mr.  Dent.  Your  apparatus  is  still  out  there? 

Mr.  Andrew.  Yes,  sir. 

Mr.  EscH.  In  a  wreck  on  the  Great  Northern,  with  the  thermome- 
ter 18  below  zero,  the  Oregonian,  one  of  the  great  trains  of  that  sys- 
tem, was  derailed  and  lives  were  lost,  by  reason  of  the  fact  that  about 
10  feet  of  a  rail  broke  into  about  15  small  pieces.  Would  your  de- 
vice save  the  train  in  an  accident  of  that  kind  ? 

Mr.  Andrew.  I  am  of  the  impression  that  it  ought  to.  It  only 
broke  on  one  side? 

Mr.  EscH.  Yes,  sir. 

Mr.  Andrew.  They  had  the  connection  on  the  other,  and  therefore 
it  would  have  gone  over  that  point  and  there  made  the  derailment. 
The  derailment  would  have  onlj^  applied  to  this  side,  and  you  would 
liave  had  a  perfect  contact  from  the  rail  on  the  other  side,  and  as 
soon  as  the  connection  was  made  you  would  be  safe  on  the  track. 

Mr.  Escii.  Of  course-  that  10  feet  of  rail  absolutely  went  to  pieces. 

Mr.  Andreav.  I  am  sure  that  I  could  take  a  rail  up,  and  in  going 
aiound  any  curve  with  a  rail  up  go  over  that  place. 

Mr.  Dent.  With  one  rail  removed? 
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Mr.  Andrew.  Yes,  sir. 

Mr.  Stevens  of  New  Hampshire.  With  no  rail  at  all  for  10  or  15 
feet  on  one  side? 

Mr.  Andrew.  You  would  be  down  on  the  crossties  on  one  side  only. 

Mr.  SiiEVENS  of  New  Hampshire.  I  should  think  that  would  be 
Vough  enough  to  throw  you  off. 

Mr.  Andrew.  Suppose  it  did  throw  you  off'  on  tlie  other  side,  where 
would  you  go,  either  here  [indicating]  to  a  safety  wlieel  or  roller  or 
there  [indicating].  If  it  were  a  monorail,  I  would  be  gone,  but 
having  the  double  contact  on  the  other  side,  I  would  have  a  ten- 
dency to  hold  to  the  other  side,  and  the  air  would  instantaneously 
go  on.  I  can  not  say  positively  wdiat  will  happen  under  all  these  con- 
ditions, but  I  suppose  there  will  be  derailment  and  failure  and  every- 
thing else  when  we  put  this  thing  on. 

Mr.  EscH,  In  our  countr}^  Ave  have  conditions  which  you  may  not 
have  in  the  South. 

Mr.  Andrew.  Certainly.  For  the  cold  climates  we  have  gone  so 
far  as  to  have  a  little  plow  that  will  throw  all  snow  and  debris  away 
from  in  front.  We  have  invented  a  way  that  will  throw  the  snow, 
sleet,  and  ice  away  from  the  running  parts  of  our  wheels. 

Mr.  EscH.  But  unless  every  wheel  on  the  train  is  equipped  as  you 
have  it  there,  you  can  not  avoid  that. 

Mr.  Andrew.  Yes,  sir.  Suppose  that  we  had  1  car  equipped 
on  the  train  and  10  other  cars  which  were  not  equipped,  if  a  derail- 
ment occurred  in  the  one  car  from  a  broken  ffange  or  anything  per- 
taining to  that  car,  it  would  free  the  air  automatically  and  bring  the 
train  to  a  stop  until  that  car  could  be  thrown  out  at  a  siding. 

Now,  suppose  that  you  were  running  along  with  a  train  of  cars, 
going  70  miles  an  hour,  with  the  engine  tender  heavily  loaded  with 
coal  and  water,  reversing  around  curves  with  very  bad  tracks,  when 
you  came  to  a  straight  or  a  crook  or  a  reverse,  this  [indicating] 
bounding,  swaying,  engine  tender  sways  down  against  the  other  side, 
the  side  bearing,  and  strikes  that  truck  down  with  such  force  that  it 
will  cock  the  wheel  [indicating]  and  there  is  a  derailment  [indicat- 
ing]. Very  frequently  it  is  the  most  dangerous  thing  on  the  face  of 
the  earth  to-day  to  operate  these  flying  racing  trains  without  having 
supplementary  protection.  To  see  locomotives  and  cars  going  around 
the  curves  at  70  miles  an  hour,  that  miserable  popping  around,  with 
all  the  people  behind,  without  any  protection,  save  a  little  flange  on 
each  wheel.  Look  at  the  percentage  of  danger  from  any  failure  of 
any  wheel  in  the  system  of  wheels  on  the  train.  If  one  fails  all  is 
lost. 

I  want  to  impress  upon  you  gentlemen  this  one  thing,  that  the 
flrst  cost  is  the  only  cost.  After  this  equipment  is  put  on  it  will 
last  the  life  of  a  thousand  cars  and  engines,  and  when  a  car  is 
out  of  commission  and  out  of  use  I  will  pledge  my  word  that  all 
you  have  to  do  is  to  take  it  off  the  other  and  put  it  on  the  new  one. 
There  is  no  wearing  part,  there  is  no  friction,  there  is  not  a  deterrent 
force,  most  of  the  weight  is  revolvable. 

Mr.  EscH.  The  inner  wheels  are  loose  now? 

Mr.  Andrew.  No,  sir;  they  are  clamped  to  this  wheel  [indicating] 
and  the  axle.  We  have  reduced  the  point  of  inspection  to  just  one 
point.     That,  as  you  see,  fits  into  that  recess   [indicating]    center 
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shields  fastening  around  the  axle,  and  when  we  clamp  and  bolt  it 
here  into  that  wheel  [indicating]  and  to  the  axle  at  this  point  here 
[indicating],  we  clamp  it  right  down  and  the  only  point  of  inspec- 
tion that  a  man  has  to  watch  is  that  little  center  [indicating]  center 
clamping  and  spacing  collar. 

Mr.  EscH.  The  outstanding  of  the  inner  wheel  does  not  weaken 
the  operating  wheels? 

Mr.  Andrew.  It  strengthens  them. 

Mr.  EscH.  It  strengthens  them  against  a  lateral  pressure  ? 

Mr.  Andrew.  Not  only  that,  but  suppose  that  we  fit  it  into  that 
recess  [indicating],  that  becomes  an  integral  part  and  keeps  that 
wheel  from  any  tendency  to  break  or  crush. 

Mr.  EscH.  That  is  what  I  mean. 

Mr.  Andrew.  The  only  points  of  inspection  would  be  the  two  bolts 
here  [indicating],  center  of  axle. 

Mr.  Stevens  of  New  Hampshire.  Are  there  many  accidents  from 
broken  axles? 

Mr.  Andrew.  Yes,  sir;  broken  axles,  broken  journals,  and  broken 
rails.  The  accidents  from  broken  rails  have  just  commenced,  because 
so  much  stress  is  laid  on  steel  cars  and  heavy  equipment;  and  it  is 
apparent  how  much  more  frequent  the  troubles,  when  all  passenger 
trains  are  of  steel,  and  when  we  take  into  consideration  the  continuous 
extermination  of  available  crosstie  timber.  The  roads  had  better  get 
busy  or  many  of  them  will  go  broke,  for  they  will  have  to  pay  for 
killing  the  people. 

Gentlemen,  I  would  like  to  take  you  in  a  machine — it  will  not  take 
over  1^  hours — and  let  you  see  the  train  and  cars  as  equipped.  Then 
you  will  get  an  idea  as  to  what  element  of  protection  it  affords. 
Unfortunately  for  me,  a  good  many  of  my  engine  parts  have  been 
taken  away,  and  it  will  cost  me  about  $400  or  $500  to  replace  those 
parts.  They  do  not  apply  to  the  safety  appliance,  but  the  gauge  of 
the  engine,  the  air  brake  of  the  engine,  and  several  other  things  have 
been  taken  off  and  molested,  and  it  would  cost  me  $400  or  $500  to 
replace  them  so  as  to  give  you  a  practical  demonstration ;  but  I  stand 
ready  to  serve  you  in  any  manner,  shape,  or  form  that  I  can  in  order 
to  get  this  thing  or  something  else  just  as  good  into  use. 

Mr.  EscH.  That  [indicating]  is  something  new? 

Mr.  Andrew.  I  had  a  time  with  that  one  proposition;  how  could 
I  get  something  there  and  have  a  revolvable  wheel  and  have  any 
space  for  it?  Now,  this  thing,  as  you  see — there  is  a  little  catch 
[indicating]  that  fits  in  the  back  part  of  the  box.  When  this  [indi- 
cating] is  on  the  regular  normal  wheel  the  pressure  is  there  [indicat- 
ing], and  instantly  when  it  goes  off  inside  the  box  we  have  that  little 
catch.  That  [indicating]  furnishes  oil  in  ihe  box  and  lubricates  it. 
That  makes  it  stronger. 

Mr.  EscH.  The  roller  revolves  on  the  axle? 

Mr.  Andrew.  It  revolves  in  the  case. 

Mr.  EscH.  Would  that  friction  retard  the  revolution  of  the  wheel? 

Mr.  Andrew.  Yes,  sir;  to  a  certain  extent;  but  we  do  not  care 
whether  it  slides  or  not.  We  want  a  brake  supplemental  to  the  air 
brake  in  case  anything  fails  to  the  air  brakes. 

Mr.  EscH.  You  do  not  care  whether  the  little  rollers  slide  or  not? 

Mr.  Andrew.  No,  sir.  They  hold  their  proportion  of  the  weight 
of  the  car  and  operate  the  car.     As  I  started  to  tell  you,  I  have  never 
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heard  of  any  kind  of  box  where  you  could  keep  from  making  an  entire 
circle,  and  therefore  I  had  to  go  to  work  and  get  something  that 
would  at  the  same  time  operate  and  relieve  the  tension  and  the  pres- 
sure— something  that  would  give  me  the  protection  and  at  the  same 
time  would  let  the  weight  fall  here  and  not  there  [indicating]  and 
break  my  castings.  So  to  get  a  pressure  directly  on  the  center  here 
[indicating]  was  what  I  had  to  do. 

Mr.  EscH.  As  I  recollect  your  locomotive,  these  small  wheels  are 
on  the  axle? 

Mr.  Andrew.  Yes,  sir;  they  revolve  around  the  axle,  and  I  had  no 
way  to  put  an  axle  under  there  [indicating] . 

Mr.  EscH.  You  would  have  to  have  a  very  strong  reenforcement,  I 
should  think. 

Mr.  Andrew.  I  had  no  place  to  build  a  reenforcement  here  [indi- 
cating]. The  connection  here  [indicating]  is  so  little  that  we  could 
not  put  an  axle  there  and  suspend  or  tie  that  axle  to  any  reenforce- 
ment that  would  be  strong  enough  to  support  that  car.  So  I  had  to 
have  a  positive  contact  right  directly  under  the  journal  which  carries 
the  car's  weight,  and  therefore  I  could  not  have  anything  there. 
That  thing  caused  me  a  year's  hard  study  and  experimenting  and 
working  to  get  that  one  thing  right  there  [indicating]  perfectly  se- 
cure. And  that  is  the  secret  of  this  whole  proposition  right  now — 
hard  work.  The  weight  of  a  car  is  on  the  center  plate.  Now,  draw 
your  line  from  here  to  there  [indicating]  and  it  is  equal.  That  car 
would  be  off  all  the  time  if  it  Avere  not  resting  easily  on  the  center 
plate  and  could  be  changed  from  its  course  one  way  or  the  other,  and 
the  weight  is  what  holds  that  whole  thing  down  and  keeps  it  from 
going  off.  If  there  is  the  least  bit  of  binding  on  the  center  plate  and 
the  truck  is  not  allowed  to  curve  at  will,  that  car  will  go  over  that 
rail  at  the  first  curve  we  encountered.  So,  after  all,  it  is  not  a  hard 
problem ;  it  is  a  very  simple  problem,  since  it  is  all  worked  out.  And 
Avhen  a  car  is  off  the  track  on  this  wheel  [indicating]  you  only  have 
one-eighth  of  the  weight  of  the  car  on  that  wheel  [indicating] . 

Now,  on  freight  trucks  we  could  put  this  on  for  about  $60,  because 
we  have  not  any  of  this  paraphernalia  or  that  stuff  [indicating].  A 
freight  truck  would  not  have  all  of  these  pedestals  here  [indicating] 
and  all  of  this  paraphernalia. 

Mr.  EscH.  These  trucks  differ  very  largely  in  construction  ? 

Mr.  Andrew.  Very  largely. 

Mr.  EscH.  And  I  was  wondering  whether  your  device  was  ap- 
plicable to  all  types? 

Mr.  Andrew.  Yes. 

Mr.  EscH.  You  would  have  to  modify  your  device  in  order  to  put 
it  on  a  freight  car? 

Mr.  Andrew.  Yes;  there  is  the  trouble  with  such  things.  We 
have  to  build  to  suit  conditions  as  we  encounter  them. 

Mr.  EscH.  The  point  I  am  trying  to  get  at  was  whether  3^ou  could 
standardize  your  equipment. 

Mr.  Andrew.  It  is  almost  impossible,  except  as  to  certain  kinds  of 
cars.  I  could  standardize  my  inside  wheels  and  that  is  practically 
all  I  have  to  do,  anyway.  You  see,  in  standardizing  you  have  to  com- 
ply directly  with  *  the*^  work  in  hand.  Now,  you  "have  a  100,000- 
pounds  capacity  car,  and  we  put  in  so  many'  inside  wheels  for  a 
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100,000  pounds  capacity  axle.  80,000  pounds  capacity,  and  60,000 
pounds  capacity.  There  are  so  very  few  of  the  others  that  we  would 
only  have  to  keep  a  very  few  standards;  we  would  only  have  to  keep 
about  four  standards  for  cars.  For  locomotives  we  equip  as  we  find 
them  right  in  the  shops. 

Mr.  Es(  H.  On  a  six-wheel  truck  would  you  have  to  equip  the  middle 
wheels  ? 

Mr.  Andrew.  Yes,  sir;  and  it  costs  a  little  more  to  equip  a  six- wheel 
ti'uck  than  it  does  a  truck  without  so  many  wheels;  it  costs  $30  more. 

Mr.  EscH.  Would  that  include 

Mr.  Andrew.  That  includes  everything  that  we  have. 

Mr.  EscH.  Includes  everything,  including  the  device  you  have  for 
putting  on  the  air? 

Mr.  Andrew.  Oh.  yes,  sir;  everything.  Labor  and  everything 
is  in  there.  Within  $200  we  could  put  it  on  a  six-wheel  car,  and  I 
think  we  will  get  that  down  to  $130  or  $140  on  a  four-wheel  truck  car. 
T  know  we  will  get  an  engine  away  under  $500;  that  is,  for  engine 
and  tender:  and  inside  of  two  years,  after  we  are  in  service,  we  can 
put  the  thing  in  for  under  $300.  I  believe  I  will  be  safe  in  saying 
that  a  locomotive  Avill  be  equipped  under  $300. 

Mr.  Talcott.  What  is  the  additional  weight  in  the  case  of  a  freight 
car? 

Mr.  Andrew.  It  will  be  1,680  pounds  for  a  four-wheel  truck  car 
wlien  equipped  in  steel.  On  a  locomotive,  I  think,  Ave  can  get  it  under 
2  tons — that  is,  for  the  locomotive  itself — and  sixteen  hundred  and 
something  on  the  tender  of  the  locomotive. 

Mr.  EscH.  Some  locomotives  have  driving  rods  on  the  inside  of  the 
wheels. 

Mr.  Andrew.  No,  sir;  all  driving  rods  are  on  the  outside 

Mr.  EscH.  I  have  seen  such  locomotives. 

Mr.  Andrew.  Have  you?     I  never  have. 

Mr.  EscH.  I  have  seen  locomotives  with  the  driving  rods  on  the 
inside. 

Mr.  Andrew.  I  never  have. 

Mr.  EscH.  And  that  brings  another  point  to  my  mind.  You  said, 
I  believe,  that  the  driving  rod  is  attached  to  the  middle  wheel  ? 

Mr.  Andrew.  Yes,  sir. 

Mr.  EscH.  How  do  3^ou  put  your  smaller  wheel  under  that  wheel  ? 

Mr.  Andrew.  You  see  how  that  smaller  wheel  goes  in  that  frame 
there,  do  you  not   [indicating]  ? 

Mr.  EscH.  Yes. 

Mr.  Andrew.  All  right.  I  hang  the  frame,  whicli,  of  course,  is 
patented,  on  the  regular  frame  of  the  engine. 

Mr.  EsGH.  How  do  you  clear  the  joints  of  the  driving  rod  with 
the  horizontal  rod  by  doing  that?  That  would  put  you  away  out- 
side, because  your  driving  rods  and  joints  would  be  6  inches  in 
,vidth  at  least.    You  see  what  I  am  driving  at,  do  you  ? 

Mr.  Andrew.  I  want  to  show  you  how  conflicting  your  statement 
is  in  regard  to  the  rod  being  underneath  the  engine  and  on  the  in- 
side.   I  think  you  must  be  mistaken  about  that. 

Mr.  EscH.  I  have  seen  locomotives  where  the  connecting  rods  are 
T\ot  seen  on  the  outside  at  all. 

Mr.  Andrew.  You  mean  the  parallel  rods — the  main  rods  that  run 
the  engine? 
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Mr.  EscH.  Yes. 

Mr.  Andrew.  I  will  show  you  how  I  think  that  might  look.  Here 
is  our  engine,  and  it  runs  on  a  rail  like  that  [indicating],  and  you 
have  a  crank  pin  that  connects  the  driving  rod.  Here  is  your  axle 
[indicating]  which  runs  right  through  from  one  side  of  that  to  the 
other.  Now,  if  we  strung  the  wheel  this  way  [indicating],  inside 
crank  pin  and  rods,  and  put  the  axle  here  and  here  and  here  [indi- 
cating] and  put  the  rod  on  the  inside  in  here  [indicating],  how  in 
the  world  could  that  rod  pass  that  axle  if  it  was  here  [indicating]  ? 

Mr.  EscH.  I  understand  what  you  mean,  that  there  would  be  an 
interference  between  the  driving  rod  and  the  axle.  That  is  your 
point. 

Mr.  Andrew.  Yes;  certainly;  that  is  the  point  I  am  making.  I 
can  not  get  it  in  my  head  how  they  could  operate  a  rod  on  the 
inside.  The  rods  run,  as  we  all  know,  here  [indicating  upon  crank 
pins  to  drivers  and  crossheads],  and  there  is  a  guide  here  [indicat- 
ing]. Now,  then,  the  steam  passes  in  here  [indicating]  and  operates 
to  this  piston  crosshead  and  main  rod  and  connects  the  parallel  rods. 
Now,  mind  you,  here  are  your  wheels  [indicating].  Now,  let  us  put 
these  wheels  close  together,  and  here  is  what  is  conflicting  and  got 
those  railroad  people  guessing.  They  said  all  of  these  three  wheels 
were  right  together,  and  I  had  no  way  to  get  my  frame  on  the  out- 
side. All  right.  My' frame  is  on  the  inside;  when  type  of  engine 
requires  it  here  is  the  frame  that  goes  up  here  [indicating]  ;  here  is 
the  frame  that  comes  under  here  [indicating] ,  and  I  hang  the  frame 
in  such  a  way  that  the  frame  can  never  break  in  two ;  I  solidif}^  the 
frame,  and  I  drop  this  right  down,  and  it  comes  right  down  under- 
neath on  the  inside,  mind  you,  right  here  [indicating],  and  the  axle 
goes  through  one  side  of  that  engine  to  the  other,  through  the  base 
of  those  new  frames  of  ours.  All  of  that  framework  and  everything 
is  fixed  so  that  you  can  bolt  it  to  the  regular  frame,  and  you  do  not 
interfere  with  anything  there  or  anywhere  else  for  that  matter. 

Mr.  EscH.  If  that  is  true,  you  would  not  have  to  have  the  inner 
wheel  attached  to  the  big  driving  wheel  ? 

Mr.  Andrew.  Not  at  all. 

Mr.  EscH.  That  would  obviate  the  objection  I  had  to  that. 

Mr.  Andrew.  We  had  a  great  deal  of  trouble  in  equipping  this 
little  engine.  I  used  this  engine  because  engineers  stated  I  could  not 
put  it  on  that  type  of  engine.  They  selected  the  very  worst  type  of 
engine  that  could  possibly  have  been  selected. 

Mr.  Talcott.  On  a  locomotive  the  inner  wheel  would  be  entirely 
free  from  the  outer  wheel? 

Mr.  Andrew.  Oh,  yes,  sir.  This  axle  revolves  in  the  frame  and 
drops  down  from  your  regular  frame,  between  your  wheels,  and 
projects  out. 

IVir.  Talcott.  And  there  would  be  a  separate  axle  ? 

Mr.  Andrew.  Entirely  so;  yes,  sir;  we  never  use  that  regular  en- 
gine-driving axle;  we  could  not  use  that  because  the  boxes  and 
frames  would  interfere,  as  you  understand,  and  would  have  no  pro- 
tection on  the  outside  because  the  journal  boxes  of  a  locomotive  are 
only  inside  of  it  and  prevents  a  safety  wheel  being  used  inside. 

Mr.  Talcott.  It  would  be  different  from  a  car? 
11863—13 2 
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Mr.  Andrew.  Yes,  sir.  It  does  not  project  out,  you  know.  Every- 
thing is  hanging  on  the  inside  of  the  locomotive,  generally,  as  you 
will  notice  from  this  locomotive  here  [indicating].  You  see  the 
weight  of  that  is  on  this  frame,  which  runs  from  one  end  of  this 
locomotive  to  the  other  on  the  inside.  Now,  in  connection  with  this 
engine  we  had  to  take  this  down  [indicating] ;  we  had  to  build  our 
frames  to  hold  our  axles  which  operated  the  roller  system;  we  had 
to  take  all  of  this  frame  down;  we  had  to  take  this  connection  off 
[indicating];  we  had  to  build  this  frame  here  [indicating],  which 
held  the  axle  that  operated  our  safety  rollers;  and  we  had  to  allow 
space  to  put  this  air-brake  connection  back  under  that  frame;  we 
had  to  build  another  ash  pan,  for  the  simple  reason  that  the  engine 
and  ash  pan  were  so  close  to  the  track  that  we  had  to  give  it  a  roof- 
ing-like appearance  [indicating] ,  in  order  to  put  that  axle  through ; 
we  had  to  supplement  this  frame  back  here  [indicating] ,  the  rear  of 
engine,  with  another  frame  in  order  to  hang  this  frame  to  that. 
Now,  on  the  regular  type  of  engine  we  do  not  have  anything  of  that 
kind  to  do. 

Mr.  EscH.  You  used  an  old  model  of  engine  ? 
Mr.  Andrew.  I  used  an  engine  which  members  of  the  Brotherhood 
of  Locomotive  Engineers  picked  out  and  said  I  could  not  use,  be- 
cause it  was  built  so  close  down. 

Mr.  Talcott.  Has  your  appliance  ever  been  used  on  a  train  in 
practical  service? 

Mr.  Andrew.  No,  sir.  That  is  just  where  the  trouble  comes  in.  I 
do  not  seem  able  to  get  it  into  practical  service,  even  if  I  do  say  that 
I  am  ready  to  put  it  on  any  train  in  practical  service ;  that  is,  on  any 
train  used  anywhere  in  the  country.  In  talking  to  a  committee  of 
experts  for  the  roads,  which  was  examining  into  this  device  at  a 
former  hearing,  I  said,  "  Gentlemen,  to  disprove  to  yourselves  and 
the  gentlemen  who  are  here  that  you  are  entirely  in  error  in  mak 
ing  erroneous  statements,  I  will  put  it  on  any  engine  on  the  face 
of  the  earth  that  you  people  will  assign  for  my  use.''  I  said,  "  It 
is  hardly  reasonable  that  you  should  expect  me  to  spend  $25,000 
more  out  of  my  pocket  in  order  to  only  disprove  your  assertions, 
and  after  I  had  done  so  you  would  say  I  doctored  the  tests  on  one 
of  my  own  engines."  I  said,  "  You  pick  out  any  engine  that  you 
have  in  service  and  I  will  go  and  put  it  on  and  at  my  own  expense 
will  pay  the  engineer,  pay  for  the  time  of  the  fireman  and  conduc 
tor,  until  you  and  this  committee  are  thoroughly  satisfied  as  to 
the  practicability  and  efficiency  of  this  machine  in  actual  work. 
Will  you  let  me  do  it?"  They  (the  railroad  officials)  said,  "Most 
assuredly  we  will  not  let  you  do  it."  Mr.  Hamlin,  who  was  chair 
man  of  the  subcommittee,  said  he  thought  they  treated  me  a  little 
unfairly,  but  this  is  public  record,  all  right. 

Mr.  Talcott.  Was  it  the  same  way  with  relation  to  the  freight 
and  passenger  trucks? 

Mr.  Andrew.  Yes,  sir.  When  the  air  brakes  and  automatic  couplers 
were  installed,  railroads  were  not  such  a  monopoly.  There  were 
independent  lines. 

Mr.  CuLLOP.  Was  that  because  they  were  afraid  it  would  prove  suc- 
cessful and  that  they  did  not  want  to  incur  the  additional  cost  which 
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would  be  entailed  by  adopting  the  improvement,  or  was  it  becauje 
they  did  not  have  faith  in  the  invention? 

Mr.  Andrew.  Judging  from  experts  who  have  been  sent  at  various 
times  to  investigate  this  proposition,  by  some  of  the  biggest  roads  in 
the  country — and  I  read  to  this  committee  a  moment  ago  one  report, 
and  I  have  numerous  other  reports — I  would  say.  Judge  Cullop,  that 
it  was  entirely  because  they  were  anxious  to  do  just  exactly  what  all 
of  these  roads  advised  to  be  done,  and  they  just  did  not  want  the  pos- 
sibility of  this  being  applied  under  any  conditions,  which  is  not 
treating  the  traveling  public  fairly  or  their  properties  either.  That 
is  all  I  can  say  about  it.    Railroad  managements  are  a  migratory  lot. 

Mr.  Cullop.  Roads  now,  as  a  rule,  are  being  taxed  pretty  heavily 
for  safety  appliances  and  inventions  for  the  better  conduct  of  the 
business,  so  much  so  that  in  some  instances  they  are  a  little  bit  slow 
about  taking  up  any  new  matter  because  of  the  additional  expense  it 
would  be  to  them  in  making  a  test  or  adopting  the  device  if  found 
successful  ? 

Mr.  Andrew.  Yes,  sir.  That  is  what  they  tell  you.  But  the  fact 
is.  Judge,  at  a  general  hearing  held  in  this  room  by  this  committee, 
or,  I  believe,  it  was  before  the  full  committee,  I  heard  a  lawyer  from 
New  York  make  this  statement — I  was  standing  right  there  [indicat- 
ing]— that  $50,000  of  taxpayers'  money  was  appropriated  for  the 
use  of  an  expert  board  reporting  to  the  Interstate  Commerce  Com- 
mission to  look  into  safety  devices — I  can  not  quote  his  words  exactly, 
but  this  w^as  the  sense  of  it — after  the  expert  board  to  investigate  into 
all  things  known  as  block  and  electric  systems  had  been  made  to  pre- 
vent collisions  of  railroad  trains,  and  that  he  defied  anyone,  after  this 
commission  had  ever  reported,  after  having  looked  into  the  various 
inventions  of  hundreds  of  inventors,  to  show  him  where  an  inventor 
had  ever  gotten  one  penny  for  his  work,  but  that  his,  the  lawyers', 
work,  and  numerous  other  inventors'  Avork,  was  being  used  in  part; 
that  it  seemed  to  be  the  policy  of  the  roads  to  confiscate  meritorious 
features  of  every  man's  invention  and  only  assemble  the  parts  which 
they  thought  meritorious  or  such  as  they  were  convinced  Avould  be 
meritorious.  If  such  is  correct  and  I  had  any  competition,  Judge,  in 
regard  to  this  matter,  I  would  be  in  this  kind  of  position  exactly. 
They  would  take  from  mine,  or  feel  they  had  the  right  to,  I  suppose, 
because  they  are  in  the  business,  and  take  from  any  other  fellow,  and 
then  all  other  fellows,  and  blend  or  assemble  these  parts.  Where  is 
the  expense  to  that  to  the  roads  ? 

Judge,  I  am  in  this  business  to  try  and  get  results  fairly,  justly, 
and  squarely,  depending  entirely  upon  the  merits  of  this  w^ork  to 
supply  the  people  with  protection  as  well  as  to  protect  the  properties 
of  the  railroads.  The  railroads  of  the  country  to-day  are  losing 
every  month  on  their  properties  from  derailments  alone  enough 
money  to  equip  every  passenger  train  in  the  United  States  of  Amer- 
ica with  this  invention  within  a  year.     Now,  that  is  all  there  is  to  it. 

Mr.  CuLLLOP.  What  would  be  the  cost  of  equipping  an  average 
train  with  your  device — a  passenger  train,  I  mean  ? 

Mr.  Andrew.  We  will  take  it  this  way:  That  there  are  10  cars 
to  a  train ;  that  would  be  $2,000  for  the  10  cars  and  $500  for  the  loco- 
motive, w^hich  would  mean  $2,500. 
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Mr.  CuLLOP.  xVs  I  understand  it,  the  equipment  of  a  locomotive 
is  $500  and  the  equipment  of  a  car  is  $200. 

Mr.  Andrew.  Within  $200;  yes,  sir. 

Mr.  CuLLOP.  One  of  the  objections  which  I  understand  the  roads 
are  constant!}^  making  to  adopting  devices  of  this  kind  is  that  they 
are  not  perfected  and  that  it  makes  them  experimental  at  the  expense 
of  the  traveling  public  and  the  shipper,  so  that  unless  they  are  per- 
mitted to  increase  the  cost  of  carrjdng  products  and  persons  they  are 
imable  to  do  it  from  their  revenues. 

Mr.  Andrew.  Judge  Cullop,  if  the  railroad  companies  wanted  to 
protect  their  properties  and  the  traveling  public,  and  they  were 
anxious  to  cooperate,  God  knows  I  am  ready  to  start  in  the  morning 
to  cooperate  Avith  them.  I  will  tell  you  what  we  are  willing  to  do 
with  this  proposition,  and  T  would  be  perfectly  willing  to  do  it  at 
once.  If  vou  gentlemen  Avould  authorize  me  to  commence  on  this  5 
per  cent  allowed  in  the  bill  to  the  roads  for  compensation  covering 
any  and  all  their  expenditures,  I  will  guarantee  within  a  week  after 
you  tell  me  to  commence,  on  any  number  of  specified  trains,  not  less 
than  100  trains,  operated  in  the  central  part  of  the  United  States, 
near  the  thickly  populated  country,  that  within  a  year  I  will  have  100 
trains  in  operation  for  you  and  ready  to  go  on  and  equip  the  balance 
of  them  within  five  years.  Now,  I  am  perfectly  willing,  after  hav- 
ing equipped  100  trains,  to  allow  the  railroad  companies — who  seem 
to  want  this  thing  thoroughly  run  for  a  thousand  years  before  any- 
thing is  done — I  will  surrender  to  them  the  right  to  complete  and 
carry  out  fully  the  intent  and  purpose  of  this  measure.  I  am  willing 
to  start  and  then  turn  the  whole  thing  over ;  they  can  refund  me  the 
money  expended  for  the  equipment  of  the  100  trains  and  pay  me  my 
royalties,  or  our  company's  royalty,  for  perfecting  this  work.  I 
think  that  is  fair,  don't  you. 

Mr.  Cullop.  Understand  that  I  do  not  agree  with  the  position 
taken  by  the  railroads  in  this  case.  I  believe  that  a  device  of  this 
kind  would  be  an  economy  rather  than  an  expense. 

Mr.  Andrew.  It  will  be  an  economy.  Judge.  It  will  pay  for  itself 
in  a  year.  Now,  to  show  you  the  authority  for  making  such  a  state- 
ment as  this,  here  is  a  corporation  in  New  York  that  is  willing  to 
begin  this  right  away  with  a  million  dollars  and  willing  to  advance 
as  many  more  million  dollars  as  is  necessary  to  meet  the  requirements. 
I  only  want  to  begin  this  thing  and  settle  at  once  and  for  all  time 
the  railroads'  contention  that  it  had  not  been  run  in  actual  service 
and  let  the  people  decide  after  it  is  begun  how  far  it  is  to  go.  When 
it  is  put  on  all  of  your  passenger  cars  and  locomotives  you  are  cer- 
tainly protected;  there  is  no  doubt  about  that.  One  Congressman 
was  so  impressed  with  the  stability  and  common  sense  and  practica- 
bility of  the  thing  that  when  he  went  out  yonder  he  ran  our  train 
through  some  of  the  most  trying  tests  you  ever  saw.  That  was  Con- 
gressman Craig,  who  preceeded  Mr.  Blackmon  as  Representative  from 
one  of  the  districts  of  Alabama,  and  in  the  presence  of  a  good  many 
people,  too.  I  have  seen  hundreds  of  Congressmen  and  Senators  in 
this  car  with  every  wheel  off  of  the  track.  I  have  seen  them  ride  in 
it  through  the  demonstration  because  it  impressed  them  with  its 
security. 

Mr.  Talcoi^\  At  how  high  a  rate  of  speed? 
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Mr.  Andrew.  As  high  as  40  and  GO  miles  an  hour — just  as  fast  as 
the  car  could  whirl. 

Mr.  Talcott.  Does  the  attachment  of  your  device  have  any  tend- 
ency to  weaken  the  frame  of  the  car? 

Mr.  Andrew.  No,  sir;  we  have  no  attachment  there  to  the  frame; 
we  are  right  directly  on  that  axle  [indicating].  You  whirl  through 
the  air  on  a  wheel  continuously,  anyhow,  and  hopeful  to  the  end  of 
your  journey,  and  when  you  are  off  the  track  you  are  on  another 
wheel  that  is  as  strong  as  the  wheel  that  you  were  on. 

Mr.  Talcott.  So  it  has  no  relation  to  the  frame  of  the  car  what- 
ever? 

Mr.  Andrew.  No,  sir;  not  at  all;  there  is  no  attachment  to  the 
frame  at  all.  The  axle  of  the  car  is  right  here  [indicating]  and  the 
attachment  is  right  to  the  axle  itself. 

Mr.  EscH.  The  smaller  wheels  on  the  outside  are  attached 

Mr.  Andrew.  Directly  under  the  journal  itself,  on  the  journal  or 
the  boxing. 

Mr.  CuLLOP.  Your  device  would  make  an  additional  tax  on  the 
roadbed,  would  it  not? 

Mr.  Andrew.  Yes,  sir;  it  would;  to  the  extent  of  the  weight;  yes, 
sir;  but  it  protects  you  against  rotten  track.  You  take  the  addi- 
tional weight  of  steel  cars  and  the  increased  weight  of  locomotives, 
and  all  kinds  of  necessary  weight,  and  you  will  see  that  your  crossties 
and  your  rails  and  everything  else  are  being  put  to  an  increased 
strain. 

Mr.  CuLLOP.  Certainly. 

Mr.  Andrew.  I  do  not  see  but  one  thing  in  this  whole  equipment 
that  is  in  any  way  against  it,  and  I  will  be  perfectly  frank  in  telling 
you  what  it  is.  When  these  trains  are  equipped  with  this  device — 
and  I  mean  both  freight  and  passenger  trains — you  are  going  to 
find  a  tendency  on  the  part  of  the  railroad  officials  to  be  a  little  care- 
less in  keeping  their  roadbeds  up  to  a  high  standard,  and  they  will 
rely  entirely  too  much  upon  this  equipment  saving  them  against 
loss  from  any  kind  of  derailment. 

I  want  to  thank  you  gentlemen  for  your  kind  consideration  and 
for  the  time  you  have  given  me  this  morning.  I  had  no  idea  that 
I  was  holding  the  floor  so  long,  but  I  hope  you  will  pardon  me  for 
doing  so. 

STATEMENT  OF  MR.  J.  E.  LATHAM,  PRESIDENT  OF  THE  WRIGHT 
SAFETY  AIR  BRAKE  CO.,  OF  GREENSBORO,  N.  C. 

Mr.  Latha:^!.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
wish  to  explain  that  I  am  not  a  promoter  or  inventor  or  machinist, 
so  I  may  get  into  water  too  deep  for  me  to  wade  in,  but  if  I  do,  at 
any  rate  I  will  be  glad  to  do  the  best  I  can. 

I  am  showing  you  this  little  machine  here  [exhibiting  it].  This 
is  a  full  working  model — rather,  this  is  not  a  model,  but  this  is  the 
machine  that  is  attached  to  the  train. 

Mr.  Stevens  of  New  Hampshire.  You  say  that  this  is  not  a  model  ? 

Mr.  Latham.  This  is  the  machine  itself.  That  is  all  the  machine 
is.  It  is  no  more  nor  less  than  that.  That  is  the  evolution  and 
outcome  of  25  machines  that  have  been  made  by  this  sewing-machine 
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agent  at  Greensboro,  N.  C,  in  the  past  seven  years.  We  have  two 
classes  of  doctors  in  the  world :  One  is  the  Chinese  doctor,  who  is 
trying  to  keep  you  from  getting  sick,  and  then  we  have  the  Ameri- 
can doctor  who  either  tries  to  cure  you  or  tries  to  keep  you  sick 
after  you  become  sick.  The  object  of  this  gentlemen  over  here 
seems  to  be  to  take  care  of  trouble  after  it  has  arisen.  This  little 
device  [indicating]  works  in  connection  with  the  air  brakes,  and 
the  machine  operates  automatically.  When  the  trucks  of  the  car 
upon  which  it  is  attached  come  into  any  sort  of  abnormal  relation 
to  the  train  line — it  makes  no  difference  whether  it  is  a  derail- 
ment or  not,  or  whether  it  is  produced  by  a  fish  plate  being  off, 
by  a  broken  rail,  by  a  broken  wheel,  broken  journal,  or  any  other 
cause,  provided  only  that  it  gets  out  of  plumb  with  the  train  line — 
this  machine  automatically  operates  to  apply  the  air  brake,  and 
that  may  be  done  before  the  engineer  or  anybody  else  on  the  train 
finds  out  what  the  trouble  is.  It  is  like  David  Harum :  "  It  does  it 
fust."     It  is  down  there  all  the  time  ready  to  perform  its  function. 

Mr.  EscH,  Where  do  you  apply  it? 

Mr.  Latham.  I  will  hand  you  some  little  circulars  I  have  here 
which  explain  that  thoroughly. 

Mr.  EscH.  You  apply  it  on  the  trucks? 

Mr.  Latham.  Yes,  sir. 

Mr.  EscH.  Please  explain  its  operation  to  us. 

Mr.  Latham.  It  is  now  set  [indicating].  This  machine  here  [indi- 
cating] is  run  down  from  an  elbow,  from  the  train  line,  and  hangs 
on  here  [indicating].  While  it  is  in  operation,  this  [indicating]  is 
run  over  from  the  truck  by  a  hanger.  This  is  the  position  [indi- 
cating] that  it  is  ordinarily  in  when  the  train  is  running.  Now,  no 
matter  what  occurs  to  throw  the  trucks  of  the  train  out  of  relation 
to  that  line  [indicating]  it  will  make  contact  here  [indicating]  and 
if  it  does  make  contact,  off  goes  the  air  and  on  goes  the  brakes. 

Mr.  EscH.  How  much  play  is  allowed  to  that  rod  ? 

Mr.  Latham.  This  demonstrates  that  [indicating].  The  railroads 
seem  to  have  never  thought  of  determining  how  much  play  for  the 
different  curves  or  on  loose  trucks  should  be  allowed,  so,  before  we 
attached  this  thing,  w^iich,  in  this  particular  model,  is  made  so  that 
it  is  adjustable.  Some  railroads  have  raised  the  point  that  this 
ought  to  be  solid.  We  determined  that  allowance.  We  first  demon- 
strated that  by  a  pencil  attachment.  We  found  out  from  the  charts 
that  this  pencil  marks  jast  how  much  play  there  is  on  curves,  and 
then  we  set  this  column  [indicating]  to  take  care  of  that  play,  and 
also  to  take  care  of  some  further  variations  if  desired.  If  we  demon- 
strate that  that  [indicating]  is  the  natural  play,  we  will  set  it  up 
some  higher  than  that  so  that  it  will  not  operate  when  it  is  not 
needed. 

Mr.  Stevens  of  New  Hampshire.  And  this  machine  automatically 
applies  the  air  brake? 

Mr..  Latham.  Yes,  sir. 

Mr.  EscH.  In  case  of  an  unusual  change  in  the  position  of  the 
truck  or  car? 

Mr.  Latham.  Yes,  sir;  the  moment  the  truck  or  wheels  go  off  the 
track,  for  instance. ' 
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Mr.  EscH.  Suppose  the  train  should  strike  a  sharp  curve,  where 
the  outer  rail  is  higher  than  the  inner  rail,  would  this  machine  set 
the  brakes? 

Mr.  Latham.  It  would  if  we  did  not  set  the  contacts  far  enough 
apart  to  prevent  it.  If  a  crosstie  should  be  placed  on  the  rail  and 
you  should  lift  the  truck  up  that  distance  [indicating]  you  would 
cause  this  contact  to  be  made. 

Mr.  EscH.  This  does  not  operate  the  air  brakes  by. reason  of  any 
horizontal  movement,  but  only  by  vertical  movements? 

Mr.  Latham.  By  any  movement  at  all.  It  is  set  now,  and  whether 
the  contact  is  there  or  there  or  there  [indicating]  it  makes  no  differ- 
once,  the  machine  is  set  in  operation.  As  I  say,  it  makes  no  differ- 
ence; it  is  on  a  movable  valve. 

Mr.  Stevens  of  New  Hampshire.  Has  this  apparatus  been  in- 
stalled on  any  trains? 

Mr.  Latham.  Yes,  sir. 

Mr.  Stevens  of  New  Hampshire.  Where  has  it  been  installed? 

Mr.  Latham.  That  was  installed  first  on  a  little  railroad  in  central 
North  Carolina  known  as  the  Durham  &  Charlotte  Railroad,  and 
then  it  was  installed  on  a  railroad  down  there  known  as  the  Ashe- 
boro  &  Aberdeen  Railroad,  of  which  Mr.  Page,  who  is  a  brother  of 
Congressman  Page,  is  the  president.  Mr.  Page  could  tell  you  some- 
thing personally  about  this  device.  Since  that  time  we  have  in- 
stalled it  in  an  experimental  way  upon  one  train  of  the  Chesapeake 
i^  Ohio  Railroad,  and  we  are  now  equipping  about  50  or  100  trains 
of  the  Southern  Railroad.  We  have  had  the  greatest  amount  of 
difficulty  in  getting  any  one  to  notice  us  in  this  matter. 

There  seems  to  be  a  more  or  less  general  opinion  that  we  had  a 
device  that  has  a  place  on  trains;  but,  in  the  first  place,  Ave  have 
got  to  attach  this  little  device  to  a  regular  air  line  that  is  made  and 
controlled  by  somebody  else.  Of  course,  we  are  not  in  any  sense  of 
the  word  competitors  of  the  Westinghouse  Co..  but  we  say  that  our 
little  attachment  ought  to  be  put  on  in  connection  with  their  ap- 
paratus. Of  course  there  is  some  jealousy  involved  in  this,  and, 
inasmuch  as  we  have  to  attach  our  device  to  their  apparatus,  we  have 
encountered  some  objection  on  that  line,  although  it  has  not  come 
directly  to  our  attention.  In  addition  to  that,  we  have  to  go  to  the 
railroad  superintendents.  The  railroad  superintendent  will  take  it 
up  and  look  it  over,  and  then  he  will  inquire,  "  Who  is  installing 
this?."  We  will  reply  that  we  are  trying  to  get  somebody  to  do  it 
now.  He  will  say,  "  It  looks  Mke  you  have  a  pretty  good  thing,  but 
you  get  somebody  to  try  it  out  and  then  come  to  us  with  it  and  we 
will  put  it  on."  Another  thing  that  is  suggested  to  my  mind  in  show- 
ing this  to  railroad  officials  is  this,  that  the  railroads  are  not  like 
private  enterprises,  in  that  they  are  run  by  salaried  men  almost  ex- 
clusively. Whenever  you  can  appeal  to  the  owner  of  almost  any- 
thing in  a  matter  like  this  you  can  get  close  to  him ;  but  when  you 
appeal  to  the  superintendent  of  a  railroad  he  takes  this  view  of  it: 
"  I  am  running  my  railroad  with  the  standard  equipment  recom- 
mended by  all  the  train-control  boards  of  the  world,  f*nd  I  will  not 
have  anything  to  do  with  this  fool  inventor.  If  there  should  come 
about  an  accident  that  could  be  even  remotely  connected  Avith  this 
thing,  it  would  be  worth  my  job  and  my  prestige  for  all  time  as  a 
railroad  man."     Now,  we  ffo  to  any  railroad  and  we  sav  to  them. 
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"We  have  this  apparatus  to  show  to  you,  and  we  will  equip  your  trains 
with  it  at  our  own  expense  if  you  will  furnish  the  necessary  labor 
to  do  it,  under  our  supervision,  and  we  will  let  you  try  it  out  and  pay 
us  for  it  if  it  is  a  good  thing;  but  if  it  is  not  a  good  thing,  you  can 
turn  it  back  on  us."  However,  even  with  that  sort  of  assurance  we 
have  had  only  two  railroads  that  have  allowed  us  to  do  that,  and 
we  have  not  been  able  to  find  any  other  railroad  that  would  con- 
sider it. 

Mr.  Stevens  of  New  Hampshire.  Has  it  proved  successful  where 
you  have  tried  it? 

Mr.  Latham.  It  has  been  entirely  successful,  without  a  single 
objection. 

Mr.  EscH.  Has  it  ever  prevented  a  wreck? 

Mr.  Latham.  Yes,  sir.  We  have  a  statement  concerning  one  wreck 
in  writing,  and  we  know  of  another  that  is  not  in  writing.  I  can 
not  submit  the  other  one  at  the  present  time.  It  ought  to  come  out, 
however,  in  due  time. 

Mr.  EscH.  Is  it  your  idea  that  this  apparatus  should  be  put  on 
every  car  and  locomotive? 

Mr.  Latham.  Yes,  sir.  The  cost  of  the  thing  is  so  limited  that 
there  will  be  no  hardship  from  putting  it  on  every  car — not  only 
every  passenger  car  but  on  every  freight  car,  and,  in  fact,  on  every 
car  that  is  equipped  with  air  brakes. 

Mr.  Talcott.  Have  any  trains  on  which  your  device  has  been 
attached  ever  been  in  a  wreck? 

Mr.  Latham.  Yes,  sir;  we  have  a  statement  concerning  one  of 
them  on  the  back  of  that  circular.  Yeu  will  notice  a  statement  there 
by  Mr.  John  H.  Kennedy,  the  general  manager  of  the  Durham  & 
Charlotte  Railroad  Co.  That  is  a  small  railroad  in  North  Carolina, 
and  that  railroad  has  been  using  this  device  for  about  six  years. 

Mr.  Talcott.  Has  it  been  in  use  on  any  train  that  has  been  dam- 
aged because  of  its  failure  to  work  properly? 

Mr.  Latham.  No,  sir;  it  has  never  interfered  where  it  was  not 
needed. 

Mr.  Talcxdtt.  I  mean  this:  Whether  there  has  been  any  place  or 
time  that  an  accident  has  occurred  where  such  accident  would  not 
have  occurred  if  your  device  had  been  properly  working?  In  other 
words,  has  there  been  any  instance  where  your  device  has  failed  to 
work? 

Mr.  Latham.  No,  sir;  I  do  not  believe  the  thing  can  help  work- 
ing— it  is  bound  to  work. 

Mr.  Talcott.  There  is  this  much  about  it  that  I  would  like  to  have 
explained:  There  are  certain  allowances  made  for  curves 

Mr.  Latham.  Yes,  sir. 

Mr.  Talcott.  Now,  on  a  straight  track,  where  tiie  deviation  from 
the  perpendicular  would  be  such  as  to  cause  an  accident,  while  the 
allowance  made  for  the  curves  would  not  be  too  much,  your  allowance 
would  be  too  much  on  a  straight  track. 

Mr.  Latham.  If  you  will  come  over  here  and  look  at  the  physical 
construction  of  this  you  will  see  that.  I  did  not  bring  the  readings 
with  me,  because  I  did  not  expect  to  appear  before  this  committee 
to-day.  I  was  going  north  on  other  business,  and  happened  to 
learn  of  this  hearing.     However,  we  demonstrate  by  actual  readings 
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just  what  the  allowance  for  a  curve  is  to  be.  We  must  make  that 
allowance  for  it.  What  Ave  have  to  do  is  to  take  care  of  the  greatest 
amount  of  variation  in  the  track,  and  I  do  not  believe,  even  if  you 
were  to  set  it  widely  away  from  the  curve  you  have  in  mind  there,  if 
an  accident  were  to  occur  by  which  the  trucks  should  be  thrown  up 
or  down  or  sideways,  that  you  would  fail  to  make  contact  with  that 
little  pin  there  [indicating], 

Mr.  EscH.  This  is  not  preventive  of  accidents  so  much,  but  it  in- 
sures the  application  of  the  air  brakes  after  the  accident  occurs. 

Mr.  Latham  Yes,  sir ;  at  the  moment. 

Mr.  Talcott.  I  understood  you  to  say  that  it  would  prevent  acci- 
dents as  well? 

Mr.  Latham.  No,  sir ;  we  take  care  of  them  afterwards.  We  save 
the  result  of  accidents,  or  the  bad  results  of  accidents,  by  stopping 
the  train.  I  recall  that  two  or  three  years  ago  when  I  was  talking 
about  buying  an  automobile,  the  man  who  was  demonstrating  some 
machines  to  me,  and  who  happened  to  be  a  man  of  considerable  wit, 
said :  "I  tell  you  noAv,  that  the  first  thing  you  want  to  learn  about  an 
automobile  is  how  to  stop  it ;  "  and  I  have  told  my  driver  several  times 
that  that  is  the  most  important  thing  to  learn — how  to  stop  the  ma- 
chine.    Now,  that  is  what  this  little  device  does ;  it  stops  the  train. 

Mr.  Stevens  of  New  Hampshire.  It  applies  the  air  brake? 

Mr.  Latham.  Yes,  sir. 

Mr.  Stevens  of  New  Hampshire.  I  suppose  that  a  good  many  de- 
railments or  other  accidents  to  railroad  trains  would  be  serious  acci- 
dents even  though  the  air  went  on. 

Mr.  Latham.  In  an  emergency 

Mr.  Stevens  of  New  Hampshire  (interposing).  The  application  of 
the  air  brakes  would  not  stop  the  train  quickly  enough  to  prevent  a 
serious  accident  in  every  case. 

Mr.  Latham.  That  enters  a  field  of  speculation  entirely. 

Mr.  Raybukn.  Your  device  is  intended  to  stop  the  train  ? 

Mr.  Latham.  Yes,  sir ;  to  stop  the  train  without  the  aid  of  human 
hands — that  is,  to  do  it  first.  We  know  from  the  record  of  cases 
where  trains  after  going  off  the  track  have  run  as  far  as  a  mile  before 
the  accident  actually  transpired,  and  then,  perhaps,  the  train  went  off 
on  a  trestle. 

Mr.  Talcoti'.  In  the  case  of  a  broken  rail  that  would  be  a  great 
help,  but  it  would  not  be  of  any  aid  in  case  of  a  collision. 

Mr.  Latham.  Our  inventor  thinks  it  would  be  a  good  thing  in  case 
of  a  tail-end  or  head-on  collision,  but  I  do  not  agree  with  him  on  that. 

Mr.  EscH.  It  is  an  ingenious  device  and  its  cost  is  small.  I  should 
think  for  the  good  it  might  do  it  would  pay  the  railroads  to  install  it, 
although  it  would  not  prevent  accidents. 

Mr.  Latham.  No,  sir ;  it  would  be  impossible  to  do  that. 

Mr.  Talcott.  What  is  the  expense  attached  to  it  ? 

Mr.  Latham  The  cost  is  $7.50  apiece,  and  we  would  be  willing  to 
sell  patent  rights  to  make  them  to  any  concern  that  wished  to  do  so. 

(Thereupon,  at  12  o'clock  noon,  the  subcommittee  adjourned.) 
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CLASSIFICATION  OF  FREIGHT. 


Subcommittee  of  Committee  on 
Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington^  D.  C.^  Wednesday^  January  28^  191  If. 

The  subcommittee  met  at  10.30  o'clock  a.  m. 

Hon.  William  A.  Cullop  (chairman),  presiding. 

Mr.  Cullop.  The  subcommittee  will  come  to  order.  Gentlemen, 
this  is  to  be  a  hearing  on  H.  R.  5682,  a  bill  introduced  by  Mr.  Sims, 
of  Tennessee,  on  the  classification  of  freights.  There  is  also  another 
bill,  H.  R.  11099,  introduced  by  Mr.  Lafferty,  and  one  introduced  by 
myself,  H.  R.  2496.  H.  R.  2496  is  an  exact  copy  of  the  Kenyon  bill 
that  passed  the  Senate  last  year,  and  there  were  exhaustive  hearings 
had  here  in  the  committee  vv'hen  the  bill  came  before  the  House,  but 
because  of  the  short  session  there  w^as  not  time  to  act  on  it. 

We  have  thought  that  perhaps  the  hearings  had  last  year  on  the 
Kenyon  bill,  of  which  my  bill  is  an  exact  copy,  and  which  was  intro- 
duced by  arrangement  with  Senator  Kenyon,  might  shorten  the  hear- 
ings on  this  very  much,  and  I  presume  that  all  of  the  railroad  men 
have  read  them,  because  I  have  noticed  a  good  many  of  you  are  pres- 
ent now  who  were  present  then;  at  least,  some  of  you,  and  I  will  have 
the  commission  furnished  with  a  copy  of  it  so  that  Commissioner 
Clark  may  examJne  the  hearings,  and  if  it  would  suit  j^ou  all,  as  w^ell 
as  the  committee,  I  think  we  would  rather  deal  with  anything  new 
that  may  occur  to  you  to  present,  instead  of  going  over  the  whole 
subject  again.  I  have  talked  to  some  members  of  the  committee  on 
the  matter,  and  unless  there  is  some  different  view  from  what  we  have 
heretofore  had,  I  would  suggest  that,  as  a  matter  of  shortening  the 
hearings,  the  procedure  suggested  be  followed,  and  if  that  is  under- 
stood and  is  satisfactory  all  around,  I  suggest  that  we  begin  to  hear 
what  is  to  be  said. 

Mr.  Faulkner.  There  is  no  one  here,  Mr.  Chairman,  I  suppose,  in 
support  of  this  bill  who  desires  to  say  anything  first,  is  there  ? 

Mr.  Cullop.  I  do  not  think  there  is.    Do  you,  Mr.  Esch? 

Mr.  EscH.  Perhaps  Mr.  Clark  may  wish  to  speak  as  soon  as  pos- 
sible. 

Mr.  Cullop.  Mr.  Clark,  of  the  commission,  may  wish  to  be  heard 
first,  as  he  is  very  busy.  We  should  like  to  accommodate  him,  be- 
cause of  his  official  duties. 

Mr.  Faulkner.  I  wish  to  say  that  the  view  you  have  expressed 
is  the  one  entertained  by  the  witnesses  for  the  railroads  in  reference 
to  these  measures;  that  is,  we  propose  to  consider  this  a  continuation 
of  that  hearing  that  was  held  last  year,  and  in  that  way  not  to  re- 
iterate what  was  stated  during  that  hearing,  but  to  lay  before  the 
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committee  ^vlult  has  been  done  by  these  committees  of  the  roads  since 
they  reported  to  this  committee  at  the  last  session  of  Congress  when 
the  hearing  was  had. 

Mr.  CuLLOP.  Would  i.hat  be  satisfactory  to  the  other  gentlemen  of 
the  committee?    Woidd  it  be  satisfactory  to  you,  Mr.  Talcott? 

Mr.  Talcott.  Yes;  certainly. 

Mr.  CuLLOP.  Would  it  be  to  you,  gentlemen  ? 

Messrs.  Goeke,  Esch,  and  Willis  responded  in  the  affirmative. 

Mr.  CuLLOP.  Then  it  is  so  understood.  Now,  Mr.  Clark,  do  you 
wish  to  be  heard  first  or  later  on  ? 

STATEMENT  OF  MR.  EDGAR  E.  CLARK,  CHAIRMAN  OF  THE  INTER- 
STATE COMMERCE  COMMISSION,  WASHINGTON,  D.  C. 

Mr.  Clark.  Mr.  Chairman  and  gentlemen,  I  tliink  I  can  say  what- 
ever I  desire  to  say  in  this  connection  now  as  well  as  at  another 
time. 

There  has  been  a  pretty  general  demand  for  uniformity  of  the 
classifications  of  this  country.  I  assume,  of  course,  that  you  are  ac- 
quainted with  the  general  situation  as  it  is  at  present  and  as  it  has 
been  for  a  long  time.  The  railroads,  responsive  to  that  demand,  and 
I  think  also  responsive  to  their  own  convictions  as  to  what  is  best, 
formed  a  committee  some  five  or  six  A^ears  ago  to  devote  its  entire 
time  to  the  study  of  this  question  of  bringing  about  uniformity — 
limiting,  as  I  remember  it,  the  considerations  of  the  committee  to 
descriptions  of  articles,  rules  for  packing,  rules  and  regulations  gov- 
erning the  classification  and  minimum  weights,  no  consideration 
having  been  given  as  yet  as  to  the  ratings — that  is,  the  rate  in  cents 
per  hundred  pounds  between  given  points. 

I  do  not  wish  to  be  understood  as  impunging  in  the  slightest  the 
good  faith  and  earnest  desires  and  efforts  on  the  part  of  the  railroad 
companies,  but  I  can  not  believe  that  the  plan  which  they  have  been 
pursuing  has  produced,  or  that  if  it  is  pursued  w^ill  produce,  the  de- 
sired result.  The  difficulty  with  it  is  that  they  appoint  a  committee 
to  bring  about  uniformity.  That  committee's  conclusions  are  sub- 
ject to  the  scrutiny  of  an  executive  committee,  and  such  of  them  as 
pass  that  executive  committee  go  to  three  separate  and  independent 
classification  committees  who,  according  to  their  views,  tear  apart 
the  uniformity  that  the  uniform  committee  has  agreed  upon.  The 
act  to  regulate  commerce  confers  upon  the  commission  authority 
to  prescribe  a  maximum  rate  or  charge.  If  the  commission  is  to  be 
charged  with  the  duty  of  prescribing  a  uniform  classification,  it 
seems  to  me  its  power  must  be  broader  than  to  prescribe  the  maxi- 
mum classification;  otherwise,  if  the  commission  prescribes — or  if 
we  had  at  this  time  a  uniform  maximum  classification — if  each  rail- 
road were  to  exercise  the  right  to  depart  from  that  by  making  lower 
ratings,  or  by  making  exceptions  to  it,  the  uniformity  would  be  at 
once  destroyed. 

The  most  important  question  in  bringing  about  uniform  classifi- 
cation is  the  ratings.  There  is  no  uniformity  now ;  there  are  no  two 
of  the  existing  classifications  that  have  the  same  number  of  classes; 
there  are  no  two  of  them  that  have  the  same  relationship  as  between 
the  classes — ^that  is,  taking  the  first-class  rate  as  100  per  cent,  the 
second-class  and  other  rates  do  not  bear  uniform  relation  to  that 
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percentage.  Manifestly,  uniformity  can  not  be  brought  about  by 
bringing  everything  down  to  the  level  of  the  lowest  rate,  and  equally 
manifestly  it  can  not  be  brought  about  by  bringing  everything  up 
to  the  level  of  the  highest  rate.  The  commercial  interests  are  deeply 
interested  and  necessarily  involved  in  a  change  of  this  nature,  and, 
therefore,  bringing  about  uniformity  in  ratings  and  in  relation  of 
class  rates  to  each  other  must  be  done  with  extreme  care  and,  I 
think,  it  will  have  to  be  done  very  gradually  so  as  to  avoid  doing 
untold  injury  to  commercial  interests,  and,  incidentally,  of  course, 
to  the  railroads  Avho  are  interested  in  the  welfare  of  the  industries 
that  they  serve. 

I  think  that  if  I  were  called  upon  to  prescribe  a  rule  I  should 
make  provision  for  arriving  at  uniformit}^  in  classification  at  the 
earliest  possible  date,  taking  into  consideration  all  the  interests  in- 
volved. I  would  make  that  classification  absolute,  except  as  it  was 
departed  from  by  the  publication  of  commodity  rates  in  commodity 
tariffs,  and  I  would  prevent  any  change  in  that  classification  except 
after  approval  of  that  change  had  been  given  by  whatever  authority 
has  jurisdiction  in  the  matter — presumably  the  Interstate  Com- 
merce Commission.  In  other  words,  all  changes  that  were  desired 
in  the  classification  other  than  the  publication  of  commodity  rates, 
I  would  present  to  the  commission  for  hearing  and  approval  or  dis- 
approval before  the  change  Avas  made,  so  as  to  avoid  the  contro- 
versies over  alleged  unjust  discrimination  that  will  generally  arise 
after  a  change  of  that  kind  has  been  made  in  one  section  of  the 
country,  or  as  between  different  points  or  on  one  railroad,  and  not 
made  between  other  points  and  in  other  sections  at  the  same  time. 

I  say  as  much  as  I  have  said  about  the  question  of  ratings  because 
I  think  that  if  the  commission  is  to  be  charged  with  the  making 
of  a  uniform  classification,  it  should  be  done  in  the  light  of  full 
knowledge  lliat  the  work  must  be  done  gradually  and  with  extreme 
care  and  in  fairness  and  in  proper  consideration  of  the  welfare  of 
the  commercial  interests  of  the  country  in  so  far  as  changing  the 
ratings  are  concerned. 

Mr.  Talcott.  You  think,  do  you  not,  Mr.  Clark,  that  in  order  to 
make  this  system  of  uniformity  practical  and  fair  that  authority 
should  be  given  to  the  commission  to  fix  freight  rates? 

Mr.  Clark.  In  the  classification? 

Mr.  Talcoit.  In  the  classification. 

Mr.  Clark.  I  do.  Well,  I  do  not  go  so  far  as  to  say  fix  the  rate, 
but  in  the  classification  we  fix  the  ratings;  that  is,  an  article  shall  be 
rated  at  first  class  or  second  class,  as  it  may  be.  Then  the  railroads 
publish  their  class  rates  between  given  points,  and  there  again  comes 
necessary  revision.  When  you  approach  a  careful  business  man  and 
talk  to  him  about  uniform  classifications,  he  says,  "Yes;  uniform 
classification  would  be  a  mighty  good  thing,  but  I  will  not  approve 
any  particular  uniform  classification  until  I  see  what  my  rating  is 
going  to  be,"  because  there  is  where  he  finds  out  what  he  is  going  to 
pay.  The  change  of  the  relationship  of  the  classes,  together  with  the 
ratings,  is  work  that  would  follow  the  establishment  of  uniform  rules 
and  methods  of  packing  and  description  of  articles.  Putting  them 
into  a  given  class  would  involve  more  or  less  commercial  disturbance, 
at  least  in  every  instance  in  which  an  article  was  changed  from  one 
class  to  another,  and  there  would  of  necessit,y  Ix*  a  great  many  such 
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changes,  because  an  article  which  is  now  rated  in  one  class  in  one 
territory  takes  another  class  in  another  classification  territory  and 
moves  through  between  the  two,  the  shipment  moving  as  a  through, 
uninterrupted  shipment,  but  changing  its  ratings  as  it  passes  from 
one  classification  territory  into  the  other. 

Mr.  EscH.  AVould  it  be  feasible  to  make  a  classification,  either  a 
passenger  or  freight  classification,  on  a  percentage  basis? 

Mr.  Clark.  I  think  so.  I  think  that  would  be  a  very  desirable 
ultimate  end  to  reach. 

Mr.  EscH.  Some  States  do  that  now,  as  I  understand? 

Mr.  Clark.  Yes ;  I  think  so. 

Mr.  EscH.  Would  it  be  possible  to  maintain  the  same  percentage 
in  the  three  official  classification  territories? 

Mr.  Clark.  It  would  be  possible  to  arrive  at  that  point ;  but,  as  I 
have  tried  to  indicate,  it  ought  to  be  done  with  care  and  by  degrees. 
It  would  be  a  slow  process,  because  there  is  now  no  uniformity.  You 
take  the  first-class  rate  at  100  per  cent  in  one  territory  and  the  sec- 
ond-class rate  of,  say,  75  per  cent  of  the  first-class  rate,  and  in  the 
other  territory  you  find  the  second-class  rate  is,  say,  68  per  cent. 
Now,  to  bring  that  into  uniformity  you  must  increase  one  or  reduce 
the  other,  or  decrease  one  and  increase  the  other,  and  that  is  where 
the  shipper  is  interested,  as  to  whether  his  rate  is  going  to  be  in- 
creased or  reduced.  There  are  a  great  many — I  would  not  undertake 
to  suggest  the  number — a  vast  multitude  of  such  changes  that  must 
be  made  if  there  is  to  be  uriformity  in  ratings  and  uniformity  in  the 
relation  of  class  rates  to  each  other. 

Mr.  EscH.  When  we  passed  the  section  15  we  were  told  that  it  was 
necessary  to  give  the  commission  some  power  in  this  direction  on 
account  of  the  multiplicity  of  the  schedules  that  were  filed  with  you. 

Mr.  Clark.  Yes. 

Mr.  EscH.  Kunning  into  the  millions.  Your  section  of  the  law 
as  it  now  is  of  course  enables  you  to  reduce  this  to  a  very  great 
extent  ? 

Mr.  Clark.  Yes. 

Mr.  EscH.  Would  this  bill  still  further  enable  you  to  reduce  the 
number  ? 

Mr.  Clark.  It  would  have  a  most  profound  effect  in  that  regard 
when  the  work  was  ultimately  done.  The  number  of  tariffs  which 
would  be  necessary  would  be  very  small  as  compared  with  the  exist- 
ing number  of  tariffs. 

Mr.  EscH.  That  of  course  would  greatly  simplify  the  matter  of 
determining  the  rates,  either  by  shippers  or  anybody  else? 

Mr.  Clark.  Very  greatly. 

Mr.  EscH.  And  that,  in  your  opinion,  is  a  consideration  that  ought 
to  weigh  in  the  matter? 

Mr.  Clark.  Yes ;  it  would  be  a  most  desirable  thing. 

Mr.  EscH.  When  we  had  this  up  a  year  ago  the  officials  of  rail- 
road companies,  representing  classification  work,  told  us  that  a  great 
deal  of  additional  tmie  would  be  required,  and  that  although  they 
were  very  diligent  in  the  work,  still  it  would  take  years  before  they 
could  come  to  what  they  considered  a  uniform  classification? 

Mr.  Clark.  I  think  that  was  so,  and,  without  any  desire  to  criti- 
cize, I  point  again  to  the  fact  that  the  one  great  difficulty  is  arriv- 
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ing  at  agreement  between  themselves.  There  are  too  many  people 
to  bring  into  agreement,  and  there  will  never  be  any  uniform  classi- 
fication until  either  one  committee  representing  the  railroads  is  given 
authority  to  go  ahead  and  make  it,  or  it  is  put  in  the  hands  of  some 
authority  other  than  the  railroads,  with  the  same  powers  and  the 
same  instructions.  Because  they  will  never  bring  about  uniformity 
when  a  committee  of  9  or  10  men  get  together  and,  after  exhaus- 
tive investigation  and  discussion,  agree  on  something  that  is  uni- 
form, and  that  agreement  is  sent  out  to  three  independent  and  sepa- 
rately operating  committees  of  larger  numbers  and  with  changing 
membership,  each  exercising  the  power  to  adopt  so  much  or  so  little 
of  this  agreed  uniformity  as  they  may  see  fit.  So  that,  unless  those 
three  committees  unite  in  adopting  what  the  uniform  committee  has 
agreed  upon,  uniformity  is  destroyed;  and  with  it  the  work  of  the 
committee.  I  would  not  say  that  the  work  has  been  thrown  away^ 
but  it  is  made  ineffective. 

Mr.  EscH.  In  fact,  is  that  not  the  sanie  thing  that  happens  with 
reference  to  the  recommendation  of  the  committee  on  uniform  oper- 
ating rules? 

Mr.  Clark.  Yes,  sir.' 

Mr.  EscH.  That  while  they  are  seeking  uniformity,  it  is  a  very 
slow  process  where  it  is  to  be  done  voluntarily? 

Mr.  Clark.  Simply  because  there  is  always  somebody  who  thinks 
his  ideas  are  better,  and  he  will  not  accept  those  of  the  committee. 

Mr.  GoEKE.  And  he  does  not  want  to  accept  them? 

Mr.  Clark.  And  he  does  not  want  to  accept  them,  so  he  will  not 
do  it. 

Mr.  EscH.  If  this  bill  becomes  a  law,  the  power  is  immediately 
yours  ? 

Mr.  Clark.  I  so  understand  it. 

Mr.  EscH.  But  that  does  not  mean  that  you  can  at  once  establish 
the  uniform  classification? 

Mr.  Clark.  It  could  not  be  done  immediately.  If  that  bill  were 
to  become  law  and  we  were  to  undertake  that  work,  I  have  no  doubt 
that  we  would  find  full  justification  for  availing  ourselves  of  a  great 
deal  of  the  work  that  has  already  been  done.  We  could  only  bring 
about  a  uniform  classification,  in  my  judgment,  by  employing  some 
thoroughly  qualified  and  expert  classification  men,  who  have  done 
that  line  of  work,  and  instill  in  them  the  view,  the  policy,  and  the 
ideas  of  the  commission  and  set  them  at  this  work.  And  then,  as  I 
said,  prescribe  the  various  steps  frOm  time  to  time,  which  would 
ultimately  reach  uniformity.  We  should  have  to  do  it  bit  by  bit> 
because  I  think  to  sit  down  and  formulate  a  uniform  classification 
with  all  of  its  features,  including  the  ratings  and  the  relationship  of 
the  ratings  to  each  other  jtnd  produce  an  absolutely  perfect  docu- 
ment, arid  then  put  it  in  force  on,  say,  30  days'  notice,  would  create 
commercial  chaos  in  the  country. 

Mr.  EscH.  That  would  have  to  be  left  to  the  commission? 

Mr.  Clark.  That  will  have  to  be  fi  matter  of  judgment  with  those 
charged  with  this  work. 

Mr.  EscH.  One  of  the  objeetioris,  as  I  remember  it  in  the  hearings 
a  year  ago,  against  uniform  classification  was  that  it  would  give  a 
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classification  that  rigidity  which  would  prevent  the  easy  and  prompt 
movement  of  commerce  in  interstate  traffic? 

Mr.  Clark.  I  do  not  see  why  that  should  be  so.  One  of  the  reasons 
that  led  to  the  enactment  of  the  act  to  regulate  commerce,  and  one 
of  the  reasons  which  led  to  some  of  the  most  important  amendments 
that  have  since  been  made  to  it,  was  that  it  was  too  easy  to  make 
changes.  Under  uniform  classification  for  the  whole  country  I  think 
it  would  be  much  more  desirable  that  the  widest  possible  publicity 
be  given  to  changes  in  rates,  because  commercial  interests  in  compe- 
tition with  each  other  are  vitally  affected  more  by  the  question  of 
relationship  between  what  they  pay  and  what  their  competitors  pay 
than  they  are  by  the  question  of  whether  the  rate  should  be  a  few 
cents  higher  or  a  few  cents  lower.  They  can  adapt  themselves  to 
the  market  if  they  are  on  a  perfect  level  with  their  competitors. 

Mr.  EscH.  Some  such  establishment  would  be  even  more  desirable 
than  the  lowness  of  the  rate? 

Mr.  Clark.  I  think  the  relationship  of  the  rates  as  between  com- 
petitors in  a  producting  or  a  manufacturing  business — and  when  I 
say  producing  I  mean  such  commodities  as  coal,  and  in  manufactur- 
ing— is  more  important  than  the  measure  of  the  rate  itself;  that  is, 
whether  it  is  a  few  cents  higher  or  lower.  The  relationship  of  rates 
on  grain  is  of  vital  importance  in  the  grain  markets  to  the  dealers 
in  the  grain.  The  grower  of  the  grain  is  interested  in  the  measure 
of  the  rate,  because  a  difference  of  a  few  cents  in  the  rate  affects  the 
price  his  grain  will  bring ;  he  is  not  in  competition  with  anybody  else, 
except  that  he  has  grain  to  sell,  which  he  has  produced.  But  there 
is  the  keenest  rivalry  in  the  matter  of  the  relationship  of  rates  be- 
tween markets,  and  it  is  no  uncommon  thing  for  representatives  of 
grain  markets,  employees  of  transportation  companies,  and  repre- 
sentatives of  boards  of  trade  to  say  to  us :  "  We  do  not  care  whether 
this  rate  is  1  cent  or  2  cents  higher  or  lower,  but  we  want  this  estab- 
lished relationship  to  that  other  market,  because  we  have  got  to  com- 
pete with  it."  And,  of  course,  the  difference  in  the  rate  reflects  itself 
back  on  the  buying  and  selling  prices.  They  are  interested  in  these 
markets  in  the  margin  between  the  buying  and  the  selling  price, 
taking  the  freight  rate  into  consideration  on  the  grain  going  into  the 
market  and  out  of  the  market. 

Mr.  Willis.  Before  you  conclude  your  statement  let  me  ask 
whether  you  have  examined  H.  R.  2496,  one  of  the  bills  before  the 
committee  ? 

Mr.  Clark.  That  is  the  bill  that  is  the  same  as  the  Kenyon  bill  ? 

Mr.  Willis.  Yes,  sir. 

Mr.  Clark.  I  have  not  examined  it  recently. 

Mr.  Lewis.  You  are  familiar  with  its  terms? 

Mr.  Clark.  I  am  familiar  with  its  terms  in  a  general  way ;  yes. 

Mr.  Willis.  I  wish  to  ask  you  whether  you  believe,  in  your  judg- 
ment, that  the  bill,  if  enacted  into  law  in  its  present  form,  would  ac- 
complish the  desirable  objects  you  have  stated? 

Mr.  Covington.  Do  you  know  whether  or  not  the  voluntary  com- 
mittee now  in  existence  on  the  railroads  has  any  authority  beyond 
the  classification  and  taking  up  the  subject  of  the  ratings? 

Mr.  Clark.  I  understand  they  have  not  been  given  such  authority. 
If  so,  it  has  been  somewhat  recently.  When  they  were  first  set  to 
work  the  limitations  of  the  subjects  they  might  consider  were  fixed. 
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Mr.  Covington.  The  Interstate  Commerce  Commission,  in  dealing 
with  the  subject  of  classification  themselves,  are  clothed  with  ample 
authority  under  this  act,  if  passed,  to  take  up  the  subject  of  rates 
also? 

Mr.  Clark.  Oh,  yes. 

Mr.  Covington.  I  was  not  present  when  you  began  to  testify,  Mr. 
Clark,  and  I  learn  from  Mr.  Esch  that  you  had  discussed  the  sub- 
ject of  classification.  The  question  of  the  minimum  car  weight  comes 
under  what  is  known  as  the  rule,  does  it  not,  rather  than  the  classi- 
fication itself? 

Mr.  Clark.  No  ;  it  is  very  generally  prescribed  in  the  classification. 
The  classification  prescribes  certain  regulations  and  rules  regarding 
the  description  of  articles  and  packing,  and  minimum  w^eights,  etc.. 
and  then  other  tariffs  are  published  which  contain  the  rates  them- 
selves, and  which  provide  that  they  will  be  governed  by  the  classifi- 
cation. 

Mr.  Covington.  Do  you  think  it  is  feasible  to  establish  minimum 
carload  weights  that  may  be  uniform  all  over  the  United  States  also  ? 

Mr.  Clark.  I  think  that  is  feasible;  yes  sir.  It  might  be  necessary, 
in  some  instances,  to  make  the  minimum  weight  a  little  lower  as  a 
uniform  proposition  than  would  be  entirely  agreeable  to  the  carriers 
in  one  particular  section  of  the  country. 

Mr.  Covington.  That  has  been  one  of  the  objections  in  the  past 
to  those  three  separate  classifications,  has  it  not — the  difference  in 
minimum  carload  weights  on  certain  classifications  requiring  the 
breaking  of  bulk  in  transportation  ? 

Mr.  Clark.  Requiring  the  breaking  of  bulk  or  the  payment  of  ad- 
ditional amount.  For  example,  if  a  car  is  loaded  in  official  classifi- 
cation territory  with  a  minimum  of  30,000  pounds,  destined  to  a  point 
in  the  western  classification  territory,  and  the  v/estern  classification 
provides  a  minimum  of  36,000  or  40,000  pounds,  the  shipper  must 
pay  on  that  additional  amount  of  commodity  that  is  not  transported, 
therefore,  he  must,  in  order  to  protect  himself,  take  into  consideration 
the  minimum  in  the  western  classification  territory  and  endeavor  to 
get  a  car  in  w^hich  he  can  load  that  minimum  in  official  classification 
territory.  The  railroads  do  not  all  buy  the  same  sized  cars.  That  is 
one  thing  upon  which  they  can  not  agree.  In  one  section  of  the 
country  they  say  it  is  good  polic}^  to  cater  to  certain  classes  of  trade, 
and  provide  themselves  with  large  and  commodious  cars,  and  in  an- 
other section  of  the  country  they  believe  that  policy  is  not  economical 
and  they  will  not  do  it ;  and  the  cars  go  back  and  forth  to  these  differ- 
ent classification  territories,  resulting  in  more  or  less  conflict  and 
some  complications;  and  sometimes  some  hardships,  which  happen 
more  generally  to  the  occasional  shipper,  v^ho  is  not  well  posted  on 
those  matters.  A  very  large  proportion  of  the  large  shipping  inter- 
ests employ  expert  traffic  men  who  understand  those  questions,  and 
who  keep  very  close  track  of  the  tariffs  and  who  look  after  the  in- 
terests of  that  shipping  concern;  and  in  smaller  places,  where  the 
tariff  is  not  of  sufficient  importance  to  justify  individual  employment 
of  that  sort,  they  employ  a  man  of  that  kind  through  their  chamber 
of  commerce,  or  board  of  trade,  who  is  to  serve  all  members  of  the 
asso€iation,  so  that  the  shippers  in  places  of  that  kind  are  kept  well 
informed  by  their  own  representatives.  The  occasional  shipper  has 
not  that  same  opportunity,  and  he  does  not  loiow. 
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Mr.  Talcott.  The  most  recent  classifications  that  have  been  estab- 
lished—the three  official  territories — the  western,  the  southern,  and 
the  official,  as  compared  with  the  ones  prior  to  that,  do  you  think 
there  has  been  any  appreciable  approach  toward  uniformity  as  a 
result  of  this  voluntary  work? 

Mr.  Clark.  It  has  been  disappointingly  slow,  considering  the  time 
they  have  been  working  on  it,  but  there  has  been  an  appreciable  and 
a  marked  improvement,  not  only  in  that  respect  but  in  many  others, 
in  the  classification  publications  as  well  as  in  the  tariffs,  but  still  the 
volume  of  tariffs  is  so  large  and  so  many  people  are  employed  in  con- 
structing them  that  confusion  and  complications  continually  occur. 
Men  differ,  you  know,  in  the  language  they  employ  to  express  a 
thought.  A  man  writes  a  rule  which  seems  to  him  entirely  clear; 
but  when  it  is  in  print  and  men  study  it  we  find  a  good  deal  of  dis- 
pute as  to  what  it  does  mean.  Then  in  some  joint  tariffs  we  find  that 
the  railroads  disagree  as  to  what  the  tariff  means.  But  there  has 
been  a  marked  improvement,  and  we  think  it  is  going  on  all  the  time. 
The  number  of  tariffs  in  our  files  has  been  greatly  reduced  and  the 
number  of  tariffs  that  are  being  filed  is  growing  smaller.  Following 
the  passage  of  the  Hepburn  Act,  the  new  publications  making 
changes  in  rates  or  rules  which  were  filed  with  us  aggregated  about 
350,000.  Next  year  they  were  abcmt  250,000.  My  recollection  is  that 
it  has  now  gotten  down  to  about  200,000.  _ 

Mr.  EscH.  Are  the  recommendations  of  these  official  classification 
committees  based  upon  hearmgs  at  which  shippers  can  be  present  in 
person  or  by  their  representatiA^es  or  the  representatives  of  State  com- 
missions ? 

Mr.  Clark.  I  understand  they  do  hold  such  hearings,  but  that 
their  t'ecommendations  are  based  in  a  greater  measure  on  their  per- 
sonal observations  around  the  factories  and  shipping  points.  They 
have  spent  a  great  deal  of  time  going  around  personally  observing, 
ascertaining  hoAv  things  were  done,  and  conferring  with  the  shippers 
as  to  how  it  ought  to  be  done. 

Mr.  EscH.  That  participation  has  grown  markedly  in  very  recent 
times,  has  it  not? 

Mr.  Clark.  Yes.  sir;  there  has  been  a  great  improvement,  I  think, 
in  methods  adopted  by  the  different  classification  committees  in  their 
hearings  and  disposition  of  matters  that  are  presented  to  them  by 
shippers.  I  think  the  most  marked  improvement  in  that  regard  is 
a  plan  very  recently  adopted  by  the  western  classification  committee. 
They  have  departed  from  the  idea  of  a  large  committee  in  which  the 
different  roads  have  representation  and  in  connection  with  which  the 
roads  exercise  their  option,  sending  one  man  to  one  meeting  and 
another  man  to  another  meeting,  and  have  appointed  a  committee  of 
three  who  do  not  do  anything  else,  and  that  committee  is  authorized 
to  fix  the  classification.  Now,  if  this  uniform  committee  had  been 
given  that  same  authority  when  it  was  appointed  six  or  seven  years 
ago  it  would  have  accomplished  very  much  more  than  it  has.  I  do 
not  mean  that  the  committee  would  have  done  more  Avork  than  it  has 
done,  but  there  would  have  been  evidences  of  more  accomplishment, 
because  when  they  got  through  with  that  that  would  have  been  the 
law  to  those  railroads.  They  Avould  say,  "  That  is  it."  That  is  the 
only  way  to  get  anything  through  when  vou  have  so  many  people  you 
have  got  to  bring  into  a  uniformity  of  thought. 
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Mr.  Willis.  From  3^our  cursory  examination  of  this  H.  R.  2496, 
do  you  care  to  make  any  expression  as  to  its  sufficiency,  Mr.  Clark? 

Mr.  Clark.  I  suggest,  in  the  first  place,  if  the  commission  is  to 
prescribe  uniformity  and  any  progress  is  to  be  hoped  for,  it  must  be 
clear  that  the  commission's  authority  in  prescribing  any  part  of 
that  approach  to  uniformity  must  be  absolute.  That  I  think  is  in 
this  bill;  it  says  it  shall  be — 

Determined  and  prescribed  what  shall  be  the  reasonable,  general,  or  uniform 
classification  of  freight,  both  individual  and  joint,  applicable  as  interstate 
commerce  throughout  the  United  States  governing  the  descriptions  of  articles 
transported  by  the  regulations  and  practices  of  the  carriers  subject  to  the 
provisions  of  this  act,  and  to  make  orders  that  the  said  carriers  shall  adopt 
the  said  classification  and  such  amendments  thereto  as  the  commission  shall 
prescribe  from  time  to  time. 

This,  however,  is  a  proposed  amendment  to  the  act  to  regulate 
commerce,  the  general  policy  of  which  is  to  authorize  the  commission 
only  to  prescribe  the  maximum,  and  I  think  that  point  ought  to  be 
considered  and  made  entirely  clear  in  connection  with  this  if  the 
commission  is  to  be  charged  with  this  duty. 

Mr.  EscH.  Would  you  suggest  an  amendment,  Mr.  Clark,  and 
if  so,  incorporate  it  in  your  hearing,  carrying  out  that  suggestion  ? 

Mr.  Clark.  Yes;  I  will  try  to  send  it  to  the  chairman  of  the 
committee. 

Mr.  CuLLOP.  I  wish  you  would.  If  that  does  not  cover  the  sub- 
ject, we  want  to  have  it  do  so. 

Mr.  Covington.  Put  it  in  connection  with  this  answer,  Mr.  Clark, 
if  you  do  not  mind. 

Mr.  CuLLOP.  When  you  revise  your  testimony  just  put  the  amend- 
ment in — whatever  amendments  you  think  may  be  necessary. 

Mr.  Clark.  All  right. 

Mr.  CuLLOP.  Is  there  anyone  else  from  the  commission  here  to  be 
heard  ? 

Mr.  Clark.  I  think  not,  Mr.  Chairman. 

Interstate  Commerce  Commission, 

Washington.  Ftl)ruanj  2,  J9f  ^. 
Hon.  Wm.  a.  Cullop, 

House  of  Representatives,  Washhigton. 

Dear  Sir  :  At  the  conclusion  of  the  hearing  before  the  subcommittee  of  the 
House  Committee  on  Interstate  and  Foreign  Commerce  on  January  28  on  the 
subject  of  uniform  classification,  you  requested  me  to  look -.over  bill  H.  R.  2496 
and  suggest  any  amendments  thereto  which  I  thought  advisable. 

The  first  sentence  of  section  15  of  the  act  authorizes  the  commission  to  pre- 
scribe just  and  reasonable  maximum  individual  or  joint  rates  or  charges  and 
to  prescribe  "  what  individual  or  joint  classification,  regulation,  or  practice  is 
just,  fair,  and  reasonable  to  be  thereafter  followed."  The  act  authorizes  the 
oonnnission  to  enter  orders  that  the  carrier  or  carriers  shall  not  thereafter 
publish,  demand,  or  collect  any  rate  or  charge  in  excess  of  the  maximum  rate 
or  charge  so  prescribed,  and  to  enter  orders  that  the  carriers  "  shall  adopt 
the  classification  and  shall  conform  to  and  observe  the  regulation  or  practice 
so  prescribed." 

Bill  H.  R.  249G  proposes  to  insert  as  an  amendment,  following  the  sentence 
from  which  I  have  quoted  the  words  stated  in  the  bill.  These  words  again 
authorize  the  connnission  to  enter  orders  that  the  carriers  shaJl  adopt  the 
classification  and  amendments  thereto  prescribed  from  time  to  time  by  the 
commission  and  conform  to  and  observe  regulations  and  practices  so  pre- 
scribed. 

Section  15  of  the  act  provides  that  all  orders  of  tlie  commii^sion  other  than 
for  the  payment  of  money  shall  continue  in  force  for  such  period  of  time^  not 
exceeding   two   years,    as   shall   be   prescribed    in    the   order.     This   being   the 
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general  policy  of  the  act,  it  is  perhaps  unwise  and  unnecessary  to  depart  from 
it  if  the  amendment  proposing  to  authorize  the  connnission  to  prescribe  a  uni- 
form classilication  shall  be  adopted.  It  might  be  necessary  for  the  commission 
to  hold  further  hearings  and  renew  its  order  each  two  years,  but  I  do  not  see 
that  that  would  be  an  onerous  task  or  that  it  presents  any  important  difficulty. 
1  therefore  do  not  feel  that  any  suggestion  for  amendment  to  bill  H.  R.  2496  is 
necessary. 

Yours,  truly,  E.  E.  Clark,  Chairman. 

Mr.  CuLLOP.  Now,  Senator  Faullnier,  we  will  hear  from  your  side 
of  it,  if  you  are  ready.  I  might  ask  first,  though,  if  there  is  anyone 
else  who  desires  to  be  heard  in  support  of  the  bill.  You  may  pro- 
ceed. 

Mr.  Faulkner.  I  will  ask  Mr.  McCain,  who  is  chairman  of  the 
uniform  classification  executive  committee,  to  briefly  give  to  the 
committee  an  outline  of  their  work  since  the  last  hearing,  and  which 
is  incorporated  in  the  hearing  before  each  member. 

STATEMENT  OF  MR.  C.  CURTICE  M'CAIN,  CHAIRMAN  UNIFORM 
CLASSIFICATION  EXECUTIVE  COMMITTEE,  NO.  143  LIBERTY 
STREET,  NEW  YORK  CITY. 

Mr.  McCain.  It  is  my  desire  to  make  a  brief  statement  to  point 
out  what  has  transpired  since  the  previous  hearing  and  what  prog- 
ress has  been  made. 

At  the  hearing  a  year  ago  we  described  in  detail  the  organization 
of  the  various  committees  created  by  the  carriers  and  the  methods 
which  had  been  adopted  toward  establishing  a  uniform  classifica- 
tion. Since  that  time  there  has  been  no  material  change  in  the 
methods  generally.    The  w^ork,  however,  has  been  greatly  expedited. 

In  order  that  the  Interstate  Commerce  Commission  should  be 
fully  informed  upon  the  matter,  we  made  a  report  to  Chairman 
Clark,  dated  November  22  last,  which  outlined  the  status  of  the 
work  at  that  time  and  the  progress  that  had  been  made.  I  will  refer 
to  the  report  which  was  made  to  the  commission. 

(Mr.  McCain  here  read  the  letter  which  follows:) 

Uniform  Classification  Executive  Committi:f, 

'New  York,  Novcmhcr  22,  1913. 
Hon.  E.  E.  Clark, 

Chairman  Interstate  Commerce  Commission.  Washington,  D.  C. 

Dear  Sir:  At  a  recent  meeting  of  the  uniform  clnssification  executive  com- 
mittee, wliich  committee  consipts  of  executive  traffic  officers  representing  the 
three  classification  territories,  it  was  concluded  as  desirnble  that  a  report 
should  be  made  to  your  commission  of  the  progress  and  status  of  tlie  work  in 
hand  looking  toward  classification  uniformity. 

During  the  past  year  this  work  has  been  diligently  pursued  by  the  com- 
mittee permanently  engaged  thereon,  and  it  is  felt  that,  in  view  of  the  many 
complex  details  in  connection  therewith,  substantial  progress  has  been  made. 

You  have  previously  been  apprised  of  the  duties  of  the  committee  last  men- 
tioned, which  may  again  be  briefly  referred  to.  That  committee  reviews  the 
various  classifications  and  undertakes  to  make  uniform  the  rules,  descriptions 
of  articles,  packing  requirements,  and  minimum  carload  weights,  recommending 
unlform.ity  in  all  such  matters. 

The  extent  to  which  this  work  has  progressed  may  be  best  indicated  by  stat- 
ing that  the  eommittee  has  reviewed  the  rules,  descriptions,  and  minimum 
weights  appearing  in  the  respective  territorial  classifications  to  approximately 
the  following  percentages,  viz,  official  classification,  60  to  65  per  cent;  western 
classification,  60  to  65  per  cent;  and  southern  classification,  70  to  75  per  cent. 

The  respective  territorial  classification  committees  has  adopted  the  recom- 
mendations of  tlie  uniform   classification  committee   as   rapidly  as   conditions 
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would  permit,  and  the  following,  wtiich  is  essentially  an  estinuite  and  based 
upon  our  best  ability  to  compute  these  results,  indicates  the  percentage  propor- 
tions of  the  recommendations  made  by  the  uniform  committee  which  have 
been  incorporated  in  the  existing  classifications  or  have  been  passed  upon  for 
Inclusion  In  forthcoming  issues,  viz,  official  classification,  70  to  75  per  cent; 
western  classification,  70  to  75  per  cent;  and  southern  classification,  SO  to 
90  per  cent.  The  remaining  proiiortion  between  these  stated  percentages  and 
100  per  cent,  or  the  whole  number  of  recommendations,  so  far  made  by  the 
uniform  committee  are  under  consideration  or  investigation  by  the  respective 
territorial  classification  committees. 

It  appears  appropriate  to  add  that  as  this  work  has  progressed  a  broader 
interest  has  been  manifested  by  the  shipping  public  and  greater  opportunity 
has  been  afforded  by  which  these  interests  are  advised  of  the  proceedings  of  the 
uniform  committee.  The  hitter  committee  has  been  in  closer  relation  with  the 
shippers  and  has  extended  its  methods  of  investigation,  by  which  more  accurate 
information  and  advice  are  procured  concerning  proposed  revisions  under 
consideration. 

The  respective  territorial  classification  committees  have  afforded  greater  op- 
portunity for  the  public  to  be  advised  of  contemplated  changes  In  the  several 
separate  classifications,  due  to  incorporating  the  recommendations  of  the  uni- 
form committee,  so  that  it  may  ba  said  that  when  revised  or  new  material  is 
embodied  in  the  respective  classifications  it  has  had  the  fullest  possible  con- 
sideration by  interested  shippers  and  the  carriers  and  represents  the  best  con- 
clusion of  the  carriers  as  to  assignment  for  equitable  freight  charges. 

In  view  of  the  many  complex  questions  arising  in  connection  with  this  work, 
it  is  considered  that  the  procedure  followed  and  the  progress  made  has  been 
as  great  as  under  any  method  which  could  be  devised  for  this  purpose. 

It  is  hoped  that  the  commission  will  conclude  that  the  subject  is  receiving 
the  best  attention  that  it  is  possible  for  the  carriers  to  give  to  same. 
Very  respectfully, 

0.  C.  McCain,  Chairman. 

Mr.  McCain.  That  report  outlines  the  situation  at  the  time  it  was 
made  and  shows  the  work  accomplished  by  the  uniform  committee 
and  extent  to  which  same  has  been  accepted  and  adopted  by  the 
respective  classification  committees.  It  is  felt  that  these  results  indi- 
cate that  the  work  is  being  handled  as  expeditiously  as  possible. 
The  plan  of  revising  the  respective  classifications  as  rapidly  as  the 
uniform  work  is  completed,  we  think,  is  a  proper  method;  in  fact, 
this  plan  was  suggested  by  the  Interstate  Commerce  Commission. 
The  task  is  a  very  large  one,  and  it  is  felt  that  the  machinery  which 
the  carriers  have  provided  to  do  this  work  is  the  best  that  could  be 
devised  for  the  purpose.  It  is  being  handled  by  the  best  experts  that 
are  available  and  as  expeditiously  as  possible.  The  public  is  better 
informed  on  the  subject  generally,  and  closer  intercourse  is  estab- 
lished with  our  working  committee;  and  in  view  of  the  many  com- 
plicated features  of  the  subject,  it  is  felt  that  the  very  best  progress 
possible  is  being  made. 

Mr.  EscH.  When  you  testified  just  a  year  ago  to-day,  Mr.  McCain, 
you  said  that  one  cause  of  delay,  the  principal  cause  of  delay,  in 
making  your  recommendations  was  in  making  agreements  as  to  de- 
scriptions of  articles.  There  were — I  do  not  know  how  many — thou- 
sands of  articles  that  were  subject  of  interstate  commerce,  and  you 
had  to  agree  on  descriptions,  so  there  could  be  no  ambiguity  on  that. 
What  progress  have  you  made  during  the  year  in  regard  to  that  ? 

Mr.  McCain.  That  feature  is  covered  by  the  general  statement  in 
the  letter  to  the  Interstate  Commerce  Commission  referring  to  the 
percentages  of  the  work  completed. 

Mr.  EscH.  What  is  it  now? 
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Mr.  McCain.  The  uniform  committee,  which  is  the  permanent 
committee  at  work  in  Qhicago,  reviews  the  existing  classifications 
of  the  three  territories.  If  there  shall  be  variations  in  the  descrip- 
tions of  the  articles  and  packages  in  these  respective  classifications, 
the  uniform  committee  undertakes  to  establish  descriptions  which 
can  be  applied  uniformly  in  each  of  these  territories ;  in  other  words, 
establishing  in  each  instance  one  uniform  description  for  all  terri- 
tories instead  of  the  variable  descriptions  which  may  exist  at  pres- 
ent. The  percentages  referred  to  indicate  the  extent  to  which  the 
uniform  committee  has  reviewed  the  existing  descriptions  in  these 
respective  classifications;  for  example,  they  have  reviewed  60  to  65 
per  cent  of  the  descriptions  in  the  official  classification,  60  to  65 
per  cent  of  the  descriptions  in  the  western  classification,  and  70 
to  75  per  cent  of  the  descriptions  in  the  southern  classification.  The 
committee  has  provided  uniform  descriptions  for  such  part  of  the 
descriptions  in  the  respective  classifications  as  is  represented  by  these 
percentages. 

The  separate  classification  committees  have  accepted  the  recom- 
mendations of  the  uniform  committee  in  the  following  proportions. 
Of  the  total  number  of  recommendations  made  by  the  uniform 
committee  up  to  the  date  of  our  communication  to  the  Interstate 
Commerce  Commission  the  official  classification  has  adopted  75  per 
cent  of  such  recommendations,  the  western  classification  70  to  75 
per  cent,  and  the  southern  classification  80  to  90  per  cent.  The 
remaining  portions  between  these  stated  percentages  and  the  100 
per  cent,  or  the  whole  number  of  recommendations  so  far  made  by 
the  uniform  committee,  are  under  consideration  or  investigation  by 
the  respective  territorial  classification  committees  looking  to  their 
subsequent  adoption^ 

Mr.  Covington  (interposing).  But  w^hat  percentage  of  the  100 
per  cent  recommendations  which  have  been  made  is  that  of  the  whole 
number  to  be  dealt  with? 

Mr.  McCain.  I  am  unable  to  answer  that.  Our  results  only  re- 
late to  the  separate  classifications.  The  uniform  committee  has  re- 
viewed 65  per  cent  of  the  descriptions  appearing  in  the  official  class- 
ification. The  same  articles  under  varying  descriptions  in  the  west- 
ern and  southern  classifications  have  been  similarly  reviewed,  or, 
in  other  words,  have  been  reviewed  together,  and  as  the  result  of  that 
work  the  uniform  description  is  determined,  either  changed  or  am- 
plified, and  offered  for  adoption  to  each  of  the  respective  classifica- 
tions. The  best  we  could  do  in  the  way  of  an  estimate  is  to  state  the 
number,  by  percentages,  of  the  articles  or  descriptions  appearing  in 
each  classification  which  the  committee  has  so  far  reviewed  and  con- 
sidered. 

Mr.  EscH.  And  75  per  cent  of  those  have  been  accepted  by  the 
official  classification? 

Mr.  McCain.  Yes,  sir;  75  per  cent  of  the  recommendations. 

Mr.  EscH.  That  is,  those  recommendations  represented  a  review 
of  60  per  cent  of  the  articles  in  the  classification. 

Mr.  McCain.  Yes;  cf  the  descriptions.  It  is  difficult  to  apply 
percentages  to  a  matter  of  this  sort,  because  it  is  simply  a  count 
of  the  descriptions.  The  result  varies  for  the  different  classifications 
owing  to  variation  in  the  original  number  of  articles  and  descriptions 
in  each. 
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Mr.  GoEKE.  Are  the  shippers  represented  in  this  uniform  com- 
mittee? 

Mr.  McCain.  Not  in  the  same  way  that  they  are  usually  repre- 
sented at  hearings  of  the  respective  classification  committees.  The 
uniform  committee,  however,  may  be  said  to  keep  open  house.  The 
existence  and  purposes  of  the  committee  are  well  known  and  a  large 
proportion  of  shippers  are  anticipating  its  work  and  seeking  confer- 
ences with  the  committee.  These  questions,  as  Chairman  Clark  re- 
ferred to,  are  very  largely  handled  by  traffic  people,  i.  e.,  traffic  ex- 
perts of  shippers,  who  watch  the  operations  of  the  respective  classi- 
fication committees  as  well  as  the  uniform  committee.  The  uniform 
committee,  as  has  been  previously  explained,  are  in  constant  inter- 
course one  way  or  another  with  shippers  of  manufacturers  interested 
in  the  commodities  which  the  committee  has  under  consideration. 
Investigations  by  the  committee  are  made  at  manufacturing  plants 
and  principal  points  of  shipment,  and  conferences  have  been  held 
with  groups  of  manufacturers  or  shippers  concerned  in  particular 
commodities.  The  committee  avails  itself  of  every  possible  source  of 
information,  and  under  these  plans  a  broader  public  interest  has  been 
created.  In  a  great  majority  of  instances  conclusions  of  the  com- 
mittee have  followed  some  negotiation  with  shippers  or  their  repre- 
sentatives or  some  one  concerned  in  the  business. 

Mr.  GoEKE.  In  the  cases  where  the  committee's  recommendations 
have  been  followed,  has  there  been  much  protest  from  shippers  as  to 
the  classifications? 

Mr.  McCain.  The  recommendations  of  the  uniform  committee  are 
transmitted  to  the  respective  classification  committees,  viz,  the  of- 
ficial, Avestern,  and  southern.  These  respective  classification  commit-^ 
tees  then  announce  by  docket  the  intention  to  incorporate  these  recom- 
mended changes  in  their  respective  classifications.  These  dockets  are 
distributed  to  the  public  and  all  interested  in  the  proposed  changes 
have  an  opportunity  to  appear  before  the  respective  committees  at 
hearings  on  designated  dates.  In  one  or  two  instances  these  hearings 
have  been  held  solely  to  consider  the  changes  proposed  by  the  uni- 
form committee,  and  every  opportunity  is  given  the  pubMc  to  express 
its  views  upon  proposed  changes.  In  the  official  classification  terri- 
tory there  has  been  no  important  protest  to  proposed  changes  arising 
solely  from  the  recommendations  of  the  uniform  committee.  Is  that 
not  correct,  Mr.  Collyer? 

Mr.  Collyer.  That  is  correct. 

Mr.  McCain.  Mr.  Collyer  can  give  you  more  detail  as  to  his  terri- 
tory, but,  as  a  general  statement,  I  think  that  is  correct. 

Mr.  Goeke.  In  the  event  of  complaint  by  the  shipper  there  is  no 
authority  to  give  him  relief  if  it  has  gone  against  his  protest? 

Mr.  McCain.  The  action  of  the  committees  would  be  substantially 
as  follows:  An  item  for  which  a  new  description  or  specification  had 
been  recommended  by  the  uniform  committee  would  be  published  in 
the  dockets  of  the  respective  classification  committees,  and  if  at  the 
hearings  of  those  committees  a  protest  were  made,  such  protest  might 
be  regarded  as  sufficient  to  justify  the  committee  to  which  it  was 
made  deferring  action  and  not  at  that  time  accepting  the  recom- 
mendation of  the  uniform  committee  in  the  precise  form  as  sub- 
mitted. The  classification  committee  would  through  its  own  methods 
investigate  the  matter  in  the  same  manner  as  they  would  handle 


16  CLASSLF'ICATION    OF    FEEIGHT. 

changes  arising  in  their  own  territory  and  independently  of  the 
question  of  uniformity,  or  might  refer  same  back  to  the  uniform 
committee  for  further  information,  and  all  for  the  purpose  of  a 
fuller  understanding  of  the  situation  and  the  ultimate  acceptance  of 
the  recommendation  in  a  form  satisfactory  to  all  interests. 

Mr.  GoEKE.  But  the  point  I  am  trying  to  get  at,  if  I  understand 
correctl}^,  in  all  of  this  arrangement  none  of  the  parties  have  any 
legal  status,  any  legal  right  to  pursue  their  complaints,  if  they  are 
overruled  by  the  classification  committee? 

Mr.  McCain.  The  shippers  have  the  same  status  as  at  present. 
The  recommended  items  of  uniform  classification  have  no  legal  status 
until  same  are  adopted  by  and  incorporated  in  the  respective  terri- 
torial classifications  and  published  and  filed  with  the  commission  at 
Washington.  When  this  is  done  the  recommended  uniform  items 
become  rules  and  regulations  which  the  carriers  must  observe,  and 
the  shippers  may  appeal  to  the  commission,  through  complaint  or 
otherwise,  for  the  adjustment  of  any  conditions  which  are  not  satis- 
factory. Further  authority  in  the  matter  is  to  be  found  at  Washing- 
ton. 

Mr.  GoEKE.  That  is  the  authority  we  are  now  seeking  to  deal 
with. 

Mr.  McCain.  If  an  item  recommended  by  the  uniform  committee 
is  adopted  and  published  in  the  respective  classifications,  and  against 
which  a  shipper  may  have  protested,  the  shipper  has  the  privilege 
to  apply  to  the  Interstate  Commerce  Commission  for  suspension  of 
same.  I  do  not  think  we  have  had  more  than  a  few  instances  where 
this  has  occurred  with  respect  to  items  changed  to  meet  the  require- 
ments of  uniformity.  Mr.  Collyer  will  tell  you,  I  think,  that  it  is 
rarely  that  we  get  into  an  absolute  controversy  where  a  description 
is  published  in  the  classification  against  the  reasonable  protest  of 
shippers  who  are  concerned. 

Mr.  Collyer.  May  I  interpolate  there? 

Mr.  McCain.  Yes. 

Mr.  Collyer.  In  bringing  about  the  adoption  of  approximately  50 
per  cent  of  the  matter  in  the  official  classification  as  from  the  uniform 
classification,  there  has  been  one  item  protested  against  formally 
and  suspended,  that  is  the  nesting  rule  that  w^ent  into  the  current 
classification. 

Mr.  McCain.  Recommendations  from  the  uniform  committee  to 
the  respective  classification  committees  are  almost  wholly  accepted 
by  shippers.  This  may  be  said  to  be  due  to  the  A^ery  full  prelimi- 
nary investigations  and  understandings  reached  prior  to  the  recom- 
mendations of  the  uniform  committee  and  consideration  by  the 
respective  classification  committees. 

Mr.  GoEKE.  In  the  event  the  classifications  discarded  the  recom- 
mendations of  the  uniform  committee,  there  is  no  power  in  your 
uniform  committe  to  compel  them  to  follow  it,  is  there  ? 

Mr.  McCain.  No.  The  rejection  so  far  has  not  meant  absolute 
rejection.  The  uniform  committee  makes  its  recommendations  and 
the  respective  classification  committees  consider  and  generally  ac- 
cept such  recommendations.  If  there  are  features  with  respect  to 
particular  recommendations  that  do  not  seem  to  meet  the  traffic 
conditions  of  one  territory  or  another  or  conflict  Avith  other  features 
of  the  respective  classifications,  which  the  uniform  committee  may 
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not  have  fully  considered,  such  items  are  referred  back  to  the 
uniform  connnittee  for  further  consideration,  and  these  are  later 
returned  with  revised  recommendations  or  otherwise  to  the  re- 
spective classification  committees.  Every  effort  is  made  to  give  the 
fullest  consideration  to  all  the  conditions  relating  to  the  shipping 
necessities  of  each  article  and  to  reach  an  adjustment. 

Mr.  GoEKE.  By  process  of  negotiation? 

Mr.  McCain.  By  process  of  negotiation;  by  agreement  of  the 
committees,  and,  if  necessary,  further  investigation  as  to  the  traffic 
itself. 

Mr.  Talcott.  On  the  rejection  by  the  classification  committee, 
does  the  classification  committee  submit  to  the  uniform  committee 
the  reasons  of  their  rejection? 

Mr.  McCain.  Oh,  yes. 

Mr.  GoEKE.  With  the  statement  of  the  reasons  ? 

Mr.  McCain.  Yes.  I  might  state,  for  your  information,  that  the 
official  classification  committee  is  now  in  session  at  New  York.  That 
committee  has  convened  to  consider  solely  the  recommendations 
of  the  uniform  committee,  i.  e.,  a  new  set  or  section  of  recommenda- 
tions which  has  just  been  completed  and  covering  additional  items 
since  their  last  report.  The  repersentatives  of  the  official  classi- 
fication territory  who  are  members  of  the  uniform  committee  are 
sitting  with  that  committee,  so  that  both  the  members  of  the  uniform 
committee  and  of  the  official  classification  committee  are  in  joint 
session  considering  these  recommendations. 

Mr.  Talcott.  Is  that  the  usual  course? 

Mr.  McCain.  Yes,  sir. 

Mr.  GoEKE.  Does  your  committee  oppose  the  extension  of  power 
sought  to  be  given  to  the  Interstate  Commerce  Commission  in  this 
bill  or  in  the  legislation  under  consideration  ? 

Mr.  McCain.  Senator  Faulkner  will  speak  on  the  question  of  the 
power  to  be  given  the  commission. 

Mr.  GoEKE.  Of  course,  that  is  trie  question  we  are  dealing  with 
here,  as  to  w^hether  that  power  ought  to  be  extended. 

Mr.  CuLLOP.  I  should  like  to  ask  you  if  you  remember  that  when 
this  matter  was  up  for  hearing  last  year  no  one  representing  the 
railroads  w^ould  venture  an  opinion  as  to  when  the  work  of  this 
classification  committee  or  the  railroads  could  be  completed.  No 
one  would  attempt  to  aproximate  the  time — whether  it  w^ould  be 
12,  15,  20,  or  25  years.  Since  that  time  have  you,  as  a  member  of 
that  committee,  come  to  any  conclusion  as  to  how^  soon  that  work 
could  be  completed  in  the  manner  in  which  it  is  now  being  conducted 
by  the  railroads? 

Mr.  McCain.  Mr.  Williams,  as  chairman  of  the  working  com- 
mittee, is  prepared  to  say  what,  in  his  opinion,  would  be  the  time 
required  to  complete  the  work  that  is  now  being  done  by  the  working 
committee. 

Mr.  CuLLOP.  At  the  hearings  a  year  ago,  as  I  recall  them,  it  was 
stated  by  the  committee  that  they  had  not  yet  completed  wiiat  was 
known  as  the  alphabet  in  the  classification.  Has  that  work  yet  been 
completed  ? 

Mr.  McCain.  I  do  not  recall.  Mr.  Chairman,  what  you  mean  by 
ihe  alphabet. 
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Mr.  CuLLOP.  I  mean  j^ou  were  taking  up  the  classification  by 
words,  the  names  of  articles.    Has  that  been  completed  yet  ? 

Mr.  McCain.  I  do  not  think  I  can  answer  you  just  that  way.  We 
«re  going  through  the  classifications,  and  while  the  classifications  of 
articles  are  arranged  alphabetically,  I  imagine  they  have  occasion  to 
skip  around  a  good  deal  in  the  alphabet  in  bringing  new  descriptions 
together,  and  so  there  is  nothing  I  could  point  to  in  the  way  of  an 
alphabetical  arrangement  indicating  what  has  been  done.  The  per- 
centages referred  to  is  the  very  best  method  we  know  of  for  com- 
puting the  progress  of  the  work,  and  that  means  counting  the  de- 
-scriptions.  I  have  no  doubt  that  some  descriptions  which  might  be 
found  in  letter  "  S "  to-day  by  reason  of  the  uniform  work  have 
disappeared  from  letter  "S"  and  may  be  somewhere  else.  The  al- 
phabetical arrangement  does  not  mean  anything  to  us  other  tlian 
convenient  arrangement  for  classification. 

Mr.  CuLLOP.  Could  you  give  the  committee  any  idea  now,  from 
your  acquaintance  with  the  work  and  the  progress  that  has  been 
made,  how  much  longer  it  would  take  to  complete  this  classification ; 
that  is,  the  time  it  would  take  to  complete  it  by  the  railroads? 

Mr.  McCain.  Mr.  Williams  will  answer  that.  He  has  made  some 
estimate  of  the  probable  time  which  will  be  required  to  complete  the 
work  of  his  committee.  The  question  of  when  all  shall  be  fully 
incorporated  in  the  respective  classifications  is  somewhat  difficult  to 
determine.  The  work  of  the  respective  classification  committees  has 
to  be  done  after  the  uniform  committee  has  completed  its  work.  The 
public  is  then  heard  by  the  respective  committees;  changes  may  be 
necessary;  the  work  of  preparing  the  respective  classifications  for 
publications  requires  considerable  time,  and  there  is  always  the  pos- 
sibility of  parts  of  the  published  classifications  being  put  under  sus- 
pension by  orders  of  the  Interstate  Commerce  Commission.  Mr. 
Williams  can,  however,  make  a  general  statement  of  the  probable 
'iAme  for  completion  on  the  lines  that  we  are  now  pursuing. 

Mr.  Willis.  After  the  negotiations  are  over,  is  there  any  power 
in  your  uniform  committee  now  to  settle  the  thing,  or  must  it  be  set- 
tled, if  at  all,  by  these  negotiations? 

Mr.  McCain.  There  is  no  power  in  these  committees  to  settle  any- 
thing. They  are  all  recommendatory  committees.  The  uniform 
^committee,  being  appointed  by  the  carriers  in  the  respective  sections, 
'formulates  uniform  descriptions,  etc.,  and  recommends  same  to  the 
Respective  classification  committees.  The  latter  committees  review 
«nd  adopt  these  recommendations  and  recommend  same  for  adoption 
hy  the  carriers  in  the  respective  territories,  and  upon  final  adoption 
of  same  by  the  carriers  in  the  respective  territories  they  are  then  em- 
bodied in  the  respective  classifications  and  become  the  established 
rules  and  regulations.  The  final  acceptance  of  the  recommendations 
irelating  to  uniformity  rests  with  the  carriers. 

Mr.  Willis.  But  if  there  are  certain  things  your  committee  recom- 
mends that  do  not  apply  to  these  three  committees,  then  it  comes  back 
to  the  uniform  committee  again? 

Mr.  McCain.  Yes;  for  further  recommendation. 

Mr.  Willis.  They  make  further  recommendations? 

Mr.  McCain.  Yes,  sir. 

Mr.  Willis.  Nobody  has  authority;  it  is  all  a  mere  matter  of  ar- 
irangement  and  ag^'eement? 
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Mr.  McCAI^•.  Yes;  we  have  had  no  serious  differences  as  between 
the  committees.  The  items  temporarily  rejected  by  the  respective 
classification  committees  are  sent  back  to  the  uniform  committee  for 
further  consideration.  This  may  be  occasioned  by  particular  infor- 
mation the  respective  committees  may  possess  as  to  conditions  in 
their  respective  territories.  Such  items  are  subsequently  returned 
to  the  respective  classification  committees.  There  has  been  little  re- 
jected by  the  respective  committees  of  the  recommendations  sub- 
mitted by  the  uniform  committee.  Any  differences  that  may  arise 
as  between  the  committees  are  adjusted. 

Mr.  Talcott.  Your  recommendations  are  adopted  by  the  classifi- 
cation committees,  and  do  they  then  immediately  go  into  operation? 

Mr.  McCain.  The  uniform  committee  submits  its  recommendations 
to  the  respective  classification  committees.  The  latter  consider  and 
recommend  same  to  the  carriers  in  their  respective  territories,  and. 
such  carriers  signify  their  acceptance  of  same  through  the  respective 
chairmen  of  these  committees.  These  new  or  uniform  items  then 
find  their  way  into  the  several  classification  publications  under  their 
new  and  uniform  terms,  and  they  then  become  the  lawful  descrip-' 
tions. 

Mr.  Talcott.  But  the  carriers  do  not  make — are  not  waiting  for 
the  entire  system  of  classification  to  be  made? 

Mr.  McCain.  Oh,  no. 

Mr.  Talcott.  These  changes  are  adopted  as  they  are  made,  are 
they  not? 

Mr.  McCain.  The  recommendations  of  the  uniform  committee  are 
considered  by  the  respective  classification  committees  as  rapidly  as 
possible,  and  the  classification  committees  recommend  to  the  carriers, 
and  when  adopted  new  classification  publications  are  issued.  These 
publications  are  voluminous  and  they  are  issued  as  frequently  as 
conditions  make  necessary. 

Mr.  Talcott.  So  that  the  changes  you  have  stated  which  have  been 
made  by  the  uniform  committee  and  which  have  been  adopted  by  the 
different  classification  committees  are  in  fact  in  a  great  many  cases 
now  in  actual  operation? 

Mr.  McCain.  Oh,  yes.  As  I  indicated  a  few  minutes  ago,  it  was 
the  view  of  the  Interstate  Commerce  Commission  that  where  so  many 
changes  were  involved  it  would  be  preferable  and  a  convenience  to 
the  shipping  public  to  be  advised  of  these  changes  graduall}^  by  in- 
stallments. Following  this  plan,  the  classifications  have  been  revised 
as  rapidly  as  the  new  uniform  material  was  available.  As  an  illus- 
tration of  our  plan,  I  call  your  attention  to  this  supplement  No.  2 
to  memorandum  No.  3,  which  embodies  a  long  list  of  recommenda- 
tions just  completed  by  the  uniform  committee.  This  supplement 
has  100  pages,  with  an  average  of  15  commodities  named  on  each 
page  and  each  commodity  described  in  a  varying  number  of  different 
forms  of  packages.  This  supplement  represents  an  additional  sec- 
tion of  the  material  recommended  by  the  uniform  committee,  and 
as  rapidly  as  a  considerable  quantity  of  such  work  is  completed  it  is 
put  in  this  form  and  submitted  to  the  respective  classification  com- 
mittees. The  meeting  of  the  official  classification  committee  now  in 
session  at  New  York  is  convened  for  the  purpose  of  considering  and 
adopting  these  recommendations. 
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Mr.  Talcott.  Could  you  furnish  us  with  a  statement  as  to  what 
has  ah'eacly  been  done  and  what  changes  have  been  made  and  are 
in  actual  operation  as  the  result  of  the  work  of  the  uniform  com- 
mittee ? 

Mr.  ^[cCain.  What  we  are  considering  now  would  be — Mr. 
Collyer,  when  shall  you  have  another  issue '^ 

Mr.  CoLLYER.  In  order  to  become  effective  July  1,  it  is  issued  in 
May. 

Mr.  McCain.  I  should  like  to  understand  your  request.  I  shall 
be  very  glad  to  give  you  anything  you  wish. 

Mr.  Talcott.  I  say  the  changes  that  now  are  in  actual  operation 
as  the  result  of  the  uniform  committee. 

Mr.  McCain.  In  other  words,  you  would  like  to  have  a  statement 
which  will  show  the  uniform  work  and  the  descriptions  which  are 
now  embodied  in  the  respective  classifications  and  are  therefore  actu- 
ally in  effect? 

Mr.  Talcott.  Actually  in  effect,  yes,  sir. 

Mr.  McCain.  And  are  in  public  use;  that  is  to  say,  in  public  use 
because  they  are  in  the  published  tariffs? 

Mr.  Talcott.  Yes. 

Mr.  AViLLis.  It  would  make  quite  a  book? 

Mr.  McCain.  What  do  you  mean?     The  statement? 

Mr.  Willis.  Yes;  in  answer  to  the  question  of  Mr.  Talcott. 

Mr.  McCain.  I  think  you  mean  numbers,  do  you  not,  Mr.  Tal- 
cott? 

Mr.  Talcott.  Yes. 

Mr.  Willis.  What  progress  has  the  working  committee  made  dur- 
ing the  last  year  regarding  methods  of  packing? 

Mr.  McCain.  That  is  not  a  function  of  this  committee. 

Mr.  EscH.  Do  you  not  have  anything  to  do  with  that  at  all  ? 

Mr.  McCain.  No;  not  to  recommend  methods  of  packing. 

Mr.  EscH.  I  thought  you  had  quite  a  lot  to  do  with  it. 

Mr.  McCain.  I  beg  your  pardon,  I  thought  you  meant  as  to  sug- 
gesting forms  of  packages.  The  committee  does  not  prescribe 
methods  of  packing.     You  mean  descriptions  of  packages? 

Mr.  EscH.  Yes,  sir. 

Mr.  McCain.  That  is  part  of  the  uniform  work. 

Mr.  EscH.  What  progress  have  you  made  in  the  past  year? 

Mr.  McCain.  I  do  not  know  quite  how  to  answer  that.  I  shall 
have  to  appeal  to  Mr.    Williams. 

Mr.  Williams  I  do  not  know  how  to  answer  that,  just  in  answer 
to  that  question. 

Mr.  Faulkner.  AVe  will  put  Mr.  Williams  on  next. 

Mr.  CuLLOP.  Have  there  been  any  changes  in  the  territorial  de- 
tails of  the  country  since  last  year  Avith  reference  to  rates? 

Mr.  McCain.  Not  under  classification  methods;  no,  sir. 

Mr.  CuLLOP.  I  have  forgotten  the  number  of  divisions  the  country 
is  divided  into,  and  I  will  ask  you  to  repeat  that. 

Mr.  McCain.  For  '^•lassification  purposes  there  are  three. 

Mr.  CcLLOP.  They  are  called  the  southern,  the  western,  and  the 
official?  And  the  official  takes  in  the  eastern  territory  north  of  the 
Ohio? 

Mr.  McCain.  North  of  the  Ohio  and  Potomac  and  east  of  the 
Mississippi  River. 
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Mr.  CiiLLOP.  Thoi'e  have  been  no  cliMn^es  injulc  willi  i-(><rar(l  to  tei*- 
ritorial  lines? 

Mr.  McCain.  No,  sir;  not  that  I  know  of. 

Mr.  GoEKE.  If  I  understand  this  correctly,  after  you  have  agreed 
upon  these  classifications  and  they  are  put  into  effect  by  voluntary 
negotiations,  what,  if  anything,  is  there  to  hold  them  intact?  Sup- 
pose some  of  these  transportation  companies  should  decline  any 
longer  to  abide  by  the  classifications;  is  there  any  law  to  compel  them 
to  do  so  ? 

Mr.  McCain.  The  classifications  are  published  by  the  chairmen 
of  the  respective  committees  after  all  changes  have  been  submitted 
to  the  interested  carriers  and  they  have  advised  their  acceptance  of 
same.  When  the  classification  is  published  and  filed  with  the  Inter- 
state Commerce  Commission  it  indicates  the  names  of  the  railroads 
which  have  accepted  the  same  as  their  own  schedule.  When  so 
accepted  and  filed  with  the  commission  it  becomes  the  lawful  tariff 
schedule  of  such  roads,  and  they  may  not  depart  therefrom  except 
under  the  legal  notice  required  by  law.  If  any  carrier  elects  to  make 
an  exception  from  this  general  classification  it  can  do  so.  Many  car- 
riers do  this  with  respect  to  particular  commodities  for  which, 
owing  to  their  character,  it  is  found  desirable  to  provide  a  rating 
in  a  somewhat  different  form  than  through  the  medium  of  the 
freight  classification.  Many  carriers  publish  such  exceptions  to  the 
classification,  and  any  carrier  is  at  lil)erty  at  any  time  to  take  any 
article  out  of  the  classification  and  provide  a  rating  for  it  b}^  a  sepa- 
rate tariff  publication.  Such  changes,  how^ever,  can  only  be  effected 
under  the  methods  of  tariff  publication  prescribed  b}^  the  Interstate 
Commerce  Commission  and  the  legal  notice  of  such  change  as  re- 
quired by  law.  These  exceptions  are  fewer  than  formerly  and  per- 
tain mainh^  to  the  larger  commodities.  Usually  where  these  excep- 
tions from  (he  classification  are  made,  sucli  exceptions  are  uniform 
by  all  carriers. 

Mr.  GoEKE.  As  I  understand  it,  then,  the  transportation  companies 
are  not  bound  b}^  an}'  rule  of  law  to  these  classifications  ? 

Mr.  McCain.  After  the  recommendations  of  the  uniform  commit- 
tee have  been  considered  by  the  respective  classification  committees, 
approved  by  the  carriers  in  the  respective  territories,  and  embodied 
in  the  classification  publications,  issued  by  the  respective  chairmen, 
published  and  filed  with  the  Interstate  Commerce  Commission,  the 
transportation  companies  which  are  governed  by  such  classifications 
and  so  announce  in  their  various  freight  tariff  schedules  are  then 
legall}^  bound  to  observe  the  provisions  of  the  classifications.  If  any 
read  elects  to  change  any  feature  of  the  classification  in  its  applica- 
tion so  far  as  its  cwn  traffic  is  c(  ncerned,  such  road  is  at  liberty  to 
publish  a  separate  tariff  in  accordance  with  the  i-cquiremoiits  of  the 
Interstate  Commerce  Commission  and  the  law. 

Mr.  Talcott.  If  it  Avould  not  be  too  much  trouble,  we  should  like 
to  have  you  give  us  a  statement  of  those  changes  becoming  effecti\  e. 

Mr.  McCain.  I  do  not  understand  that  you  want  that  to-day? 

Mr.  Talcott.  Oh,  no. 

Mr.  McCain.  I  will  send  them  to  you.  It  simply  recjuires  a  little 
computation.  It  has  been  partially  done;  that  is,  we  have  a  state- 
ment here  of  part  of  it,  but  I  would  have  to  confer  with  the  other 
classification  territories.    We  do  not  have  it  accuratelv  for  the  West, 
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or  quite  accurate  for  the  South,  but  I  assume  we  cuu  get  it  suf- 
ficiently accurate  for  j^our  purposes  and  send  it  to  the  committee. 
Mr.  Faulkner.  Mr.  Williams  will  please  take  the  stand. 

STATEMENT  OF  MR.  J.  E.  WILLIAMS,  CHAIRMAN  COMMITTEE  ON 
UNIFORM  CLASSIFICATION,  1909,  608  SOUTH  DEARBORN 
STREET,  CHICAGO,  ILL. 

Mr.  Williams.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
am  chairman  of  the  uniform  classification  committee.  One  feature 
was  touched  upon  a  while  ago,  and  that  is  the  matter  of  publicity, 
the  manner  and  method  hj  which  the  public  are  brought  into  touch 
with  the  work  of  the  uniform  committee,  and  by  which  the  work  of 
the  uniform  committee  is  made  in  such  a  way  as  to  satisfy  the  public. 
I  may  sa}^  that  during  the  past  six  or  eight  months  the  members  of 
the  uniform  committee  have  had  conferences  with  from  2  to  3  to  as 
high  as  20  or  30  representative  manufacturers  and  shippers  of  well- 
drilling  and  well-boring  outfits,  elevators  and  elevator  machinery, 
wooden  boxes,  boiler  and  pipe  coverings,  baker's  machinery,  store 
fixtures,  fish  pails,  sheet-iron  and  sheet-steel  ware,  metal  tanks, 
printer's  furniture,  windmills,  interior  house  finishing,  fastenings 
for  pails  and  tubs,  building  sheet-metal  work,  trunks,  fire-fighting 
apparatus,  and  a  number  of  other  subjects  that  I  do  not  now  recall. 
These  conferences  were  held  for  the  purpose  of  discussing  with  the 
men  who  are  most  intimately  connected  with  the  manufacture  and 
movement  of  these  articles,  the  method  of  manufacture,  the  composi- 
tion of  the  article  itself,  its  value,  its  bulk,  its  usual  method  of  being 
packed  for  shipment,  its  weight  per  cubic  foot,  value,  and  every 
other  feature  that  enters  into  the  question  of  the  article  from  a  classi- 
fication standpoint.  We  have  undertaken  to  obtain  the  most  approved 
methods  of  packing,  to  provide  for  the  methods  used  by  the  shippers 
who  are  accustomed  to  good  packing  and  who  are  the  most  successful 
in  avoiding  claims,  and  we  take  into  consideration  all  those  features. 

Our  usual  procedure  is  to  prepare  what  we  call  a  write  up  of  an 
article  after  obtaining  such  information  as  we  can;  then  we  submit 
that  write  up  to  the  shippers  interested  in  the  shipping  of  the  article 
and  ask  for  criticisms  or  suggestions.  We  obtain  from  them  the 
loading,  if  the  article  is  one  that  is  shipped  in  carloads;  we  under- 
take to  obtain  statistics  as  to  actual  carload  shipment,  to  ascertain 
how  much  can,  with  proper  loading,  be  placed  in  a  standard  36-foot 
car  for  the  purpose  of  arriving  at  a  proper  minimum  carload  weight. 
We  enter  into  all  of  those  features  with  the  shippers. 

As  was  stated  a  while  ago  the  uniform  committee  keeps  almost 
open  house.  There  is  hardly  a  day  in  the  year  when  we  are  not  called 
upon  by  somebody  representing  some  article.  I  think  I  am  safe  in 
saying  there  is  hardly  a  day  in  the  year  when  somebody  does  not 
come  in  to  see  us,  either  by  previous  appointment  or  because  he 
knows  that  we  are  always  in  session  and  can  always  find  some  one  to 
talk  to  in  regard  to  the  subject  in  which  he  is  interested.  We  are  not 
sitting  behind  closed  doors,  but  invite  people  to  come  and  see  us,  and 
that  fact  is  generally  known  to  traffic  men  that  have  charge  of  the 
traffic  of  the  large  industries,  to  the  traffic  commissioners  of  various 
trade  bodies,  and  to  a  large  number  of  smaller  shippers. 
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Mr.  GoEKE.  On  that  subject,  in  reference  to  the  open  house.  What 
objection  can  you  suggest  there  would  be  to  keeping  that  open  house 
in  the  Interstate  Commerce  Commission,  rather  than  at  Chicago, 
giving  them  the  power  by  law,  that  you  are  now  seeking  to  do  with- 
out law? 

Mr.  Williams.  I  see  no  objection  to  the  commission  keeping  open 
house  if  they  were  to  undertake  the  work  we  are  doing,  and  I  as.=unie 
that  if  it  were  undertaken  by  the  commission  they  would  handle  it 
very  much  as  we  are  handling  it. 

Mr.  GoEKE.  The  difference  would  be  their  orders  would  be  ofHcial 
and  under  a  law  and  be  binding,  and  they  would  be  serving  all  the 
people,  whether  interested  or  not,  and  your  committee  represents  the- 
f^arriers  only,  does  it  not? 

Mr.  AViLLiAMS.  I  consider  that  we  are  serving  the  whole  people. 

Mr.  GoEKE.  You  are  not  serving  them  under  any  law  that  con- 
stitutes ycu  as  the  ( fficers  or  servants  of  all  the  people,  are  you? 

Mr.  Williams.  No,  sir. 

Mr.  GoEKE.  You  are  being  paid  by  the  transportation  companies^ 
are  you  not  ? 

Mr.  Williams.  Yes,  sir ;  and  we  are  undertaking  to  make  our  work 
not  only  satisfactory  to  the  transportation  companies,  but  to  the 
pJiipping  public. 

Mr.  GoEKE.  Yes;  I  do  not  question  that  at  all. 

,Mr.  Williams.  The  result  shows  we  have  been  very  successful. 

Mr.  GoEKE.  The  purpose  of  my  inquiry  Avas  not  to  question  your 
integrity,  your  honesty  in  this  matter,  but  the  fact  remains  you  are 
the  servant  of  the  transportation  companies,  and  not  of  all  the  people. 
You  get  your  orders  from  the  carriers,  do  you  not? 

Mr.  Williams.  My  committee  was  appointed  by  the  carriers,  and 
we  were  given  certain  duties  to  perform,  but  in  the  performance  of 
those  duties  we  have  not  been  given  orders  by  anyone,  but  are  pro- 
ceeding to  do  the  work  assigned  us  without  dictation  or  order  as  to 
what  our  recommendations  shall  be. 

Mr.  GoEKE.  You  get  your  pay  from  the  carriers,  do  you  not? 

Mr.  Williams.  Yes,  sir. 

Mr.  GoEKE.  It  is  reasonable  to  presume  that  the  man  who  pays 
you  has  a  little  something  to  say  about  your  work,  is  it  not? 

Mr.  Williams.  It  would  be  reasonable  to  say  so,  but,  as  a  matter 
of  fact,  since  I  have  been  connected  with  the  committee  no  orders 
have  come  to  us  from  any  source  as  to  what  our  action  shall  be  oiv 
any  subject.  The  members  of  my  committee  use  their  own  judg- 
ment, and  we  know  that  unless  our  work  is  satisfactory,  not  only  ta 
the  carriers  but  to  the  public,  it  will  be  brought  to  our  notice  very^ 
quickly. 

Mr.  GoEKE.  The  tribunal  of  the  character  that  you  have  thus  volun- 
tarily created  is  absolutely  necessary,  is  it  not,  to  work  out  this 
problem  ? 

Mr.  Williams.  I  think  so;  yes,  sir. 

Mr.  GoEKE.  And  could  it  not:  be  worked  out  more  successfully,  more 
rapidly,  if  it  were  a  tribunal  invested  with  the  legal  authority  to 
make  an  order  and  have  it  carried  out;  if  such  an  authority  had 
(charge  of  this  work,  rather  than  a  committee  that  had  no  lega^ 
functions  or  authority? 
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Mr.  Williams.  I  do  not  think  so. 

Mr.  Goekp:.  You  do  not  think  ,so'^ 

Mr.  WiLLLiMS.  No,  sir.  I  should  not  object  to  the  Interstate  Com- 
merce Commission  having  the  authority  to  say  to  the  carriers:  "A 
uniform  classification  must  be  prepared,  and  you  must  go  ahead  and 
prepare  it,  and  you  shall  have  the  tiitie  necessary  which,  in  your  judg- 
nient-— that  is,  in  the  judgment  of  the  Interstate  Commerce  Commis- 
sion, is  required." 

Now,  I  may  go  further  than  some  of  my  superior  officers  are  pre- 
pared to  go,  but  I  think  that  the  Interstate  Commerce  Commission 
might  properly  have  authority  to  say  to  the  carriers:  ''Go  ahead 
and  make  a  uniform  classification,  and  it  must  be  done  Avithin  a  rea- 
sonable time  " — that  is,  within  a  time  which  in  the  judgment  of  the 
Interstate  Commerce  Commission  may  be  required.  I  fully  agree 
with  Chaii-man  Clark  that  it  is  a  matter  of  very  slow  progress;  the 
matter  of  making  changes  in  the  existing  rate  bases  in  the  three  clas- 
si filiation  territories  must  be  proceeded  with  with  a  great  deal  of  cau- 
tion and  a  great  deal  of  care  and  deliberation.  Unless  we  do  that  we 
will  have  industrial  chaos.  Financial  conditions  will  be  upset  in 
every  section  of  the  country,  and  it  must  not  be  done  by  rule  of 
thumb,  and  it  will  not  do  to  say,  "  It  shall  be  done  so  and  so,"  arbi- 
trarily and  at  a  set  time.  You  must  leave  something  to  the  discretion 
of  the  body  in  control.  The  work  that  this  uniform  committee  is 
engaged  in,  liowever.  is  a  necessary  preliminary  to  the  changing  of 
the  rate  bases.  The  Interstate  Commerce  Commission  can  not  change 
the  rate  bases  until  the  work  we  are  doing  now  is  done. 

Mr.  GoEKE.  In  the  bill  proposed  by  Mr.  CuUop  there  is  no  time 
fixed  within  which  this  classification  must  be  made  by  the  commis- 
sion, is  there? 

Mr.  Williams.  I  believe  not,  as  I  recall  it ;  no,  sir. 

Mr.  GoEKE.  They  have  a  let  of  leeway  in  that  bill  as  to  the  mini- 
mum time  in  which  they  shall  make  this  classification? 

Mr.  Williams.  I  think  that  is  true. 

Mr.  GoEKE.  If  this  bill  is  passed  in  its  present  form,  or  substan- 
tially so,  it  would  not  interfere  in  the  slightest  degree  with  the  con- 
tinued existence  of  your  committee? 

Mr.  Williams.  I  do  not  know  that  it  would. 

Mr.  GoEKE.  You  might  work  hand  and  hand  with  the  commission? 

Mr.  Williams.  It  would  defend  on  what  the  Interstate  Commerce 
Commission  wanted  to  do.  If  they  wanted  to  take  the  work  out  of 
the  hands  of  the  carriers  I  assume  this  bill  would  empower  them  to 
do  it,  or  they  might  direct  the  carriers  to  proceed, along  the  lines 
they  are  now  pursuing  and  submit  the  result  to  the  commission. 

Mr.  GoEKE.  This  bill  does  not  necessarily  destroy  the  existence  of 
your  committee,  does  it? 

Mr.  Williams.  I  do  not  know  that  it  does.  I  have  not  formed 
any  opinion.  As  I  stated  a  year  ago,  in  answer  to  a  question.  I  am 
not  here  to  oppose  the  passage  of  the  bill;  I  am  here  to  afford  the 
committee  such  information  as  I  can  in  regard  to  what  we  are  doing. 

Mr.  GoEKE.  I  just  wanted  to  get  your  opinion  on  the  matter,  Mr. 
AVilliams. 

Mr.  TALCorr.  Can  you  state  what  the  attitude  of  the  carriers  is  as 
to  this  subject  of  uniformity?     Do  they  favor  uniformity? 
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Mr.  WiLLiAAis.  Uniformity  such  as  we  are  working  on  now.  cer- 
tainly; if  that  feeling  were  not  present  they  would  hardl}'  be  spend- 
ing the  amount  of  money  they  are  to  maintain  this  committee. 

Mr.  Escii.  You  can  give  no  more  definite  idea  now  than  you  did  a 
year  ago  as  to  when  you  Avill  be  through  with  your  work '( 

Mr.  Williams.  I  think  I  can. 

Mr.  EscH.  The  committee  would  1>8  glad  to  have  it. 

Mr.  Williams.  I  have  had  anotlK^r  year's  experience  since  I  was 
here  a  ^ear  ago.  At  that  time  T  had  been  chairman  of  the  committee 
only  six  months,  and  perhaps  I  felt  rather  pessimistic  as  to  what 
could  be  done.  I  have  had  another  year's  experience,  and  a  great 
many  things  have  happened  since  that  time  to  show  how  the  work 
can  be  expedited,  and  while,  of  course,  as  I  said  a  year  ago,  no  man 
can  foresee  the  obstacles  that  may  be  placed  in  his  w^aj^,  I  have  seen 
enough  in  the  last  year  to  lead  me  to  believe  that  our  committee 
within  the  next  two  years,  or  three  years  at  the  most,  should  be  able 
to  complete  the  work  that  we  are  engaged  in.  That  does  not  include 
the  ratings.  I  believe  that  three  years  from  this  time  will  be  a  lib- 
eral estimate,  and  I  hope  to  be  able  to  complete  it  sooner. 

Mr.  CuLLOP.  How  many  years,  Mr.  Williams,  have  you  been  at 
work  on  the  matter  that  you  have  in  direct  charge? 

Mr.  Williams.  A  little  over  five  years. 

Mr.  CuLLOP.  So  it  would  take  them,  in  your  opinion,  about  eight 
years  to  complete  that  one  division? 

Mr.  Williams.  Yes,  sir ;  T  now-  think  tfiat  is  a  liberal  estimate,  Mr. 
Chairman. 

Mr.  CuLLOP.  How  many  other  divisions  of  the  work  have  been 
made? 

Mr.  AViLLiAMS.  I  do  not  understand  just  what  you  mean,  Mr.  Chair- 
man. 

Mr.  CiiLLOP.  I  understand  you  have  divided  the  rate  (juestion 
into  one  division,  the  alphabetical  naming  of  articles  into  another, 
the  packing,  etc.,  into  another  ? 

Mr.  Willl\ms.  No;  you  have  the  wrong  idea.  ^Ir.  Chairman. 

Mr.  CuLLOP.  I  want  to  be  corrected  if  I  have. 

Mr.  Williams.  The  uniform  classification  committee  has  charge 
of  the  describing  of  the  articles — giving  its  proper  name;  specifying 
the  packages  in  which  it  will  be  received,  the  fixing  of  the  minimum 
carload  weight,  and  the  rules  under  which  it  shall  be  accepted  for 
freight  transportation.  In  making  a  classification,  the  one  thing 
that  then  remains  to  be  done  is  to  attach  to  each  specific  entry  in  the 
classification  the  rating  which  that  article  in  that  particular  package 
or  in  that  carload  shall  take,  whether  first,  second,  or  third  or  fifth 
or  sixth  class  or  class  A,,  or  whatever  may  be  the  proper  classifica- 
tion rating  to  be  attached. 

Mr.  CuLLOP.  If  you  will  pardon  me  just  one  moment,  it  is  12 
o'clock  and  there  is  a  meeting  of  the  House,  and  I  will  ask  whether 
it  is  the  pleasure  of  the  gentlemen  present  to  continue  now  or  adjourn 
until  2  o'clock. 

.    Mr.  Faulkker.  I  think  we  can  finish  with  our  statement  by  1 
o'clock. 

Mr.  WiLLiAivis.  I  do  not  know  that  I  have  any  further  statement 
to  make  to  the  committee,  except  to  say  that  my  experience,  particu- 
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larly  in  (lie  la^t  three  or  fonr  months,  has  encouraged  me  very  greatly 
in  the  idea  of  the  possibility  of  getting  the  work  that  we  are  on  com- 
pleted earlier  than  I  had  an  idea  we  could  a  year  ago. 

Mr.  CuLLOP.  You  are  an  experienced  railroad  man,  and  especially 
in  this  line.  Could  you  approximate  a  time  when  you  think  the  whole 
work  could  be  completed  on  the  lines  that  you  are  now  proceeding  on  ? 

Mr.  Williams.  Do  you  mean  by  that,  Mr.  Chairman,  the  making  of 
a  uniform  system  of  class  rates  throughout  the  country  and  making 
the  ratings  on  all  articles  the  same  throughout  the  country? 

Mr.  CuLLOP.  Yes,  sir. 

INIr.  Williams,  I  could  not  give  an  estimate.  I  imagine  Chairman 
Clark  would  hesitate  to  fix  a  date  when  that  could  be  brought  about. 

Mr.  CuLLOP.  Would  you  be  willing  to  approximate  any  time? 

Mr.  Williams.  I  think  it  might  take — this  is  only  a  guess  on  my 
part — I  should  think  it  might  take  10  or  15  years. 

Mr.  CuLLOP.  That  is,  10  or  15  years  in  addition  to  the  time  that  has 
already  been  consumed? 

Mr.  Williams.  Yes,  sir.  The  length  of  time  suggested  is  only  a 
guess  and  of  no  value.  The  length  of  time  could  only  be  determined 
by  actual  experience,  bearing  in  mind  all  the  difficulties  to  be  over- 
come in  readjusting  the  varying  rate  bases  in  the  several  sections  of 
the  country  and  the  necessity  for  avoiding  commercial  disaster,  as 
pointed  out  clearly  by  Chairman  Clark. 

Mr.  CuLLOP.  As  I  understand  you,  you  have  no  objection  to  the 
passage  of  this  bill  conferring  this  power  on  the  Interstate  Commerce 
Commission. 

Mr.  Williams.  Personally,  I  may  have  none,  but,  as  I  said  before, 
I  am  not  here  to  oppose  or  advocate  the  passage  of  any  bill.  I  am 
simply  desirous  of  informing  the  committee  as  to  our  methods  and 
the  progress  we  have  made. 

Mr.  CovixGTON.  How  much  advantage  do  you  think  a  committee 
constituted  by  the  Interstate  Commerce  Commission,  with  no  inter- 
ests behind  them,  on  the  one  hand,  on  the  other  hand,  the  type  of 
the  existing  organization,  will  have  over  a  new  organization  to  be 
created  by  the  Interstate  Commerce  Commission  to  take  up  this 
class  of  work? 

Mr.  Williams.  I  am  satisfied  we  can  bring  it  about  quicker  than 
a  new  organization  could.  Of  course  there  is  the  power  of  law, 
the  big  stick;  you  can  always  wield  the  big  stick;  you  can  always 
say,  "  This  is  the  law."  We  are  not  trying  to  bring  about  anything 
b}^  saying  to  a  man,  "  You  must  observe  this  regulation  because  it 
is  the  law,  but  we  want  you  to  observe  it  because  it  is  the  proper 
thing  to  do." 

Now,  I  imagine  the  Interstate  Commei'ce  Commission,  if  they 
should  take  hold  of  the  same  work  that  we  are  doing,  would  not  say 
to  a  man,  "  You  must  do  it  because  it  is  the  law,  but  you  must  do  it 
because  it  is  right;  it  is  the  proper  thing  to  do."  1  imagine  they 
would  pursue  almost  the  same  methods  that  we  are  pursuing.  It 
would  take  them  just  as  much  time;  perhaps  they  would  have  a 
greater  amount  of  inachinery  at  their  command  than  we  have,* 
although  I  think  not,  but  I  imagine  their  methods  would  be  very 
similar  to  ours,  and  they  would  not  hold  up  the  threat  of  the  law 
and  put  a  regulation  in  arbitrarily  because  they  have  the  power,  but 
because  they  thought  it  was  right,  and  that  is  what  we  are  doing 
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no^y.  xVnd,  with  the  advantage  of  our  present  organization  and  the 
knowledge  of  what  we  have  done  and  the  investigations  on-  hundreds 
of  subjects  that  w^e  have  under  way  all  the  time,  I  believe  that  we  can 
proceed  more  expeditiously  than  can  be  done  by  any  organization 
that  might  be  arranged  under  the  supervision  of  the  commission — 
that  is,  any  new  organization. 

Just  to  illustrate  my  point  there.  I  may  say  that  our  commission  is 
at  the  present  time  investigating  petroleum  and  petroleum  products, 
iron  and  iron  articles,  furniture,  household  goods,  and  vehicles.  We 
have  arranged  fo^^  conferences,  or  are  trying  to  arrange  for  confer- 
ence with  pertoleum  and  petroleum  products  people — the  Standard 
Oil  and  the  independents.  We  expect  to  have  a  very  large  confer- 
ence within  the  next  30  or  60  days.  As  soon  as  we  get  through  with 
the  meetings  that  are  now  considering  uniform  matters  we  expect 
to  have  a  conference  with  the  representatives  of  the  iron  industries. 
We  have  made  investigating  trips  to  the  furniture  manufacturers, 
and  we  expect  to  have  an  extended  conference  with  the  furniture  peo- 
ple within  the  next  60  or  90  days ;  and  so  on  down  the  line.  We  have 
hundreds  of  subjects  under  investigation  all  the  while,  and  the  result 
of  the  work  that  has  been  done,  running  back  two,  three,  and  four 
years,  is  not  all  apparent  in  our  published  documents  that  we  have 
sent  out,  but  it  is  the  accumulation  of  Avork  that  has  not  yet  been 
produced  in  tangible  form  that  I  expect  results  from  in  the  next  year 
or  year  and  a  half,  and  it  is  the  amount  of  that  sort  of  thing  that  has 
not  shown  on  the  surface  at  all  which  leads  me  to  believe  the  work 
can  be  concluded  much  sooner  than  I  thought  it  could  be  a  year  ago. 


STATEMENT  OF  MR.  ROBERT  N.  COLLYER,  CHAIRMAN  OFFICIAL 
CLASSIFICATION  COMMITTEE,  NEW  YORK  CITY. 

Mr.  CoLLYER.  Mr.  Chairman  and  gentlemen  of  the  committee,  the 
official  classification  is  what  you  geographically  term  the  eastern  rail- 
roads classification;  that  is,  the  committee  that  has  charge  of  the 
official  classification  represent  the  carriers  in  the  territory  north  of 
the  Ohio  River  and  East  of  the  Mississippi.  The  function  of  the 
official  classification  committee  is  to  consider  suggestions  for  changes 
in  the  classification  of  freight  in  that  territory  and  to  make  recom- 
mendations to  the  lines  in  that  territory,  which,  if  adopted,  are  pub- 
lished in  the  form  of  the  official  classification  and  filed  with  the  com- 
mission, as  prescribed  by  law. 

Since  the  meeting  here  a  year  ago  we  have  placed  before  the  pub- 
lic two  dockets  of  recommendations  of  the  uniform  classification  com- 
mittee, showing  in  one  column  what  the  present  classification  is  and 
in  the  column  next  Avhat  the  suggested  classification  is,  so  that  the 
public  may  understand  just  what  the  effect  of  the  proposed  classifica- 
tion will  be.  It  is  announced  on  the  title  page  of  the  dockets,  "  For 
consideration  of  recommendations  of  the  committee  on  uniform  classi- 
fication respecting  uniform  classification  provisi<)ns,  as  outlined 
herein."  These  dockets  are  sent  to  the  Interstate  Commerce  Com- 
mission, to  each  of  the  State  commissions  of  the  country,  to  the  or- 
ganized traffic  bureaus  representing  industrial  centers,  to  the  people 
who  we  know  may  be  interested  in  the  several  subjects,  and  to  anyone 
who  may  desire  copies,  and  announcement  is  made  through  the  Traf- 
fic World,  which  is  a  widely  circulated  publication  among  shippers^ 
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of  the  approaching  meeting.  Copies  of  these  docket  have  been  sent  to 
the  House  committee,  so  that  its  members  might  know  what  progress 
has  been  made. 

A  meeting  was  held  in  New^  York  on  June  17,  1913,  announced  in 
the  docket  of  May  16,  and  considered  73  pages  of  this  uniform  classi- 
fication matter.  Another  meeting  was  held  in  New  York  on  Novem- 
ber 11,  announced  in  the  docket  dated  October  18,  and  considered  75 
pages  of  uniform  classification  matter.  The  official  classification 
committee  received  from  the  committee  on  uniform  classification  its 
recommendations  up  to  December  31,  1913,  and  immediately  put  in 
preparation  a  docket,  w^hich  is  being  considered  by  the  official  classifi- 
cation committee,  at  New  York,  at  this  time,  preparatory  to  being 
submitted  to  the  public,  and  a  definite  announcement  has  been  made 
that  a  meeting  to  consider  this  docket  of  items  will  be  held  on  Febru- 
ary 11.  The  items  that  were  adopted  from  the  docket  dated  M-ay  16 
are  now  in  effect  in  official  classification,  I.  C.  C.  O.  C,  No.  41,  which 
became  effective  January  1,  1914,  and  the  recommendations  adopted 
from  the  docket  of  October  18,  together  with  the  recommendations 
that  will  be  adopted  from  the  docket  that  is  now  being  prepared  to 
send  out  for  the  meeting  of  February  11,  will  be  published  in  I.  C.  C. 
O.  C,  No.  42,  whicli,  in  our  ordinary  course  of  procedure  will  be- 
come effective  on  July  1 ;  it  being  the  plan  of  the  official  classification 
committee  to  reissue  its  classifications  twice  a  year  complete  and  to 
make  them  effecti\'e  on  the  1st  of  January  and  1st  of  July,  unless 
something  unforeseen  necessitates  postponement. 

Mr.  Talcoi"i\  Would  it  eftect  a  postponement  if  this  classification 
was  not  adopted  by  the  other  districts  ? 

Mr.  CoLi^YER.  This  matter  is  adopted  by  the  official  classification 
lines  without  respect  to  the  action  of  the  other  territories.  We  sub- 
mit it  to  the  public  and  draw  out  the  criticism  of  the  public,  and 
unless  there  is  something  that  is  manifestly  out  of  gear,  as  applied 
to  our  territory  at  the  present  time,  it  is  adopted.  And  the  larger 
number  of  the  items  are  adopted.  My  recollection  is  that  of  the  mat- 
ter that  has  been  before  the  committee  and  is  ready  for  adoption  as 
the  new  classification  comes  out,  that  upward  of  80  per  cent  of  the  rec- 
ommendations of  the  uniform  committee  have  been  adopted  by  the 
official  classification  lines  for  promulgation  and  effect  in  that  terri- 
tory. And  of  the  number  that  have  been  adopted,  approximately 
one-half  of  the  classification,  we  have  only  had  one  formal  suspen- 
sion by  the  Interstate  Commerce  Commission — namely,  the  nesting 
rule,  which  was  recommended  for  adoption  at  the  last  meeting  and 
objected  to  because  the  rule  was,  perhaps,  a  little  far  in  advance  of 
some  of  the  descriptions  in  the  classification. 

Mr.  Covington.  When  you  were  before  tlie  committee  a  year  ago 
you  undertook  to  state,  approximately,  the  number  of  items  that  had 
been  completed  by  the  uniform  classification  committee  and  accepted 
by  the  three  classifications — official,  western,  and  southern— and  you 
approximated  them  at  about  1,500.  You  stated  at  that  time,  h()w- 
ever,  that  the  entire  classification  filed  by  the  western  classification 
was  then  under  suspension  by  the  Interstate  Commerce  Commission. 
How  many  additional  items,  approximately,  since  that  time  have 
been  accepted  by  the  three  classification  territories  themselves? 

Mr.  CoLLYER.  I  do  not  know  what  has  been  done  by  the  other  terri- 
tories.    I  can  only  answer  for  the  official  classification  territory,  and 
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my  judgment  would  be  that  at  the  present  time  we  have  in  the 
neighborhood  of  2,200  items  accepted  or  in  effect. 

Mr.  Covington.  You  do  not  know  what  has  been  the  southern  or 
western  classification? 

Mr.  CoLLYER.  I  do  not  know  that  for  the  reason,  my  understanding 
is,  that  in  those  territories  these  items  are  being  adopted  as  they  can 
be  adopted,  without  necessarily  being  published  in  the  form  of  spe- 
cial dockets.  The  territories  differ  in  this,  that  the  official  lassifi- 
cation  territory  represents,  as  3^ou  may  know,  the  particular  site  of 
industry,  and  the  ?rticles  that  proceed  from  industry — I  am  referring 
by  that  to  manufactures,  and  so  on — are  particularly  the  articles 
that  move  under  freight  classification.  Therefore  it  is  true  that  per- 
haps as  high  as  80  per  cent  of  the  manufactures  of  the  country  pro- 
ceed from  the  official  classification  territory;  at  least,  a  very  large 
percentage.  It  then  becomes  a  matter  of  very  keen  concern  to  the 
individuals  in  our  territory  as  to  any  change  in  the  classification  that 
may  affect  the  transportation  charges  they  have  to  pay,  and  that  is 
the  test  of  the  matter  after  all.  A  classification  change  may  go  very 
easily  into  western  or  into  the  southern  classification  without  creat- 
ing any  disturbance,  because  the  factors  in  that  particular  business 
may  be  located  in  the  official  classification  territory;  but  when  that 
change  is  to  be  made  in  the  otHcial  classification,  it  has  to  be  taken 
into  consideration  by  the  people  who  are  likely  to  be  the  real  factors 
in  the  business.  Therefore  we  separate  all  of  these  uniform  items 
and  announce  promptly  to  the  public,  making  it  just  as  public  as  we 
possibly  can,  the  fact  that  here  is  a  group  of  recommendations  coming 
from  the  uniform  committee  which  we  propose  to  adopt  in  this  terri- 
tory, and  give  them  an  opportunity  to  study  the  proposition  and  say 
what  objections,  if  any,  they  have  to  these  recommendations,  so  that 
the  objections,  if  they  have  any,  may  be  removed  if  possible.  In  the 
official  territory  we  publish  the  items  in  this  form,  while  in  the  west- 
ern territory  the  items  are  largely  incorporated  in  the  classification 
without  being  announced  in  this  form. 

Ml\  Covijsgton.  Your  official  classification  territory  covers  that 
portion  of  the  country  where  the  acceptance  of  the  items  would  be 
attended  with  the  greatest  difficulty,  of  course? 

Mr.  CoLLYER.  That  is  my  belief ;  yes,  sir. 

Mr.  Covington.  That  being  true,  what  do  you  say  regarding  the 
estimate  cf  Mr.  Williams,  if  you  care  to  state  it,  that  three  years  at 
the  outside  would  be  the  time  at  which  this  uniform  classification 
committee  can  complete  the  work  it  is  now  engaged  in? 

Mr.  CoLLYER.  Mr.  Williams's  statement  covers  the  preparation  of 
the  work  by  the  uniform  committee.  After  that  comes  the  accept- 
ance of  the  work  by  the  official  classification  lines  and  the  public, 
whom  the  official  classification  lines  serve  I  should  say  Mr.  Williams 
is  correct  in  his  statement,  so  far  as  his  committee  is  concerned,  but 
there  are  some  large  questions  lying  behind  the  work  of  his  com- 
mittee that  would  delay  the  accomplishment  of  the  matter  within 
our  territory  in  that  time. 

Mr.  Covington.  Would  you  like  to  hazard  an  opinion  as  to  the 
length  of  time  after  the  completion  of  that  work  on  which  INIr. 
Williams  estimated  before  this  territory  covered  by  the  official  classi- 
fication, taking  in  a  large  amount  of  ide  country,  might  be  gotten  to 
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accept  voluntarily,  by  the  carriers  and  the  shippers  getting  together, 
the  work  in  its  entirety  of  this  committee  ? 

Mr.  CoLLYER.  I  do  not  believe  an  estimate  could  honestly  be  made 
of  that.  We  are  right  on  the  heels  of  that  committee,  as  you  may 
understand,  for  within  30  days  of  the  completion  of  their  work  for 
the  period  ending  December  31  we  have  their  work  in  print  for 
submission  to  the  public.  But  there  is  entailed  the  matter  of  carload 
mixtures,  which  in  our  territory  is  accomplished  by  a  rule  that  permits 
the  shipment  in  mixed  carload  lots  of  an}^  articles  having  carload 
rates,  the  shipment  to  bear  the  highest  carload  rating  represented  in 
the  car,  at  the  minimum  weight  attached  to  that  article,  while  in  other 
territories  the  mixed  carload  provisions  are  all  specific;  you  may 
mix  carloads  of  certain  articles  only,  as  specified  in  the  classification. 
That  brings  about  a  very  deep  rooted  and  radical  difference  of  terri- 
torial policy.  That  is  a  matter  which  goes  back  to  the  beginning 
of  things  in  our  territory  and  to  the  beginning  of  things  in  the  other 
territories.  The  power  that  is  going  to  settle  that  question  is  the 
only  power  that  can  determine  when  the  territories  are  going  to 
come  together  on  those  questions  that  they  do  not  come  together  on 
voluntarily.  I  therefore  could  not  answer  respecting  such  a  matter 
as  that. 

Mr.  Willis.  What  objection  would  there  be  to  giving  the  Inter- 
state Commerce  Commission  the  pow^r  to  come  in  just  there  and 
settle  that  matter  once  and  for  all  ? 

Mr.  CoLLYER.  I  do  not  believe  that  any  power  of  the  Interstate 
Commerce  Commission  can  settle  a  question  of  that  kind;  but  that 
power,  if  it  is  to  be  exercised  by  the  Interstate  Commerce  Commis- 
sion, must  be  based  upon  their  judgment  and  experience,  and  in  my 
opinion  not  based  upon  any  set  of  the  rules  prescribed  in  the  bill, 
such  as  in  H.  R.  11099.     That  is  the  Lafferty  bill,  I  think. 

Mr.  Covington.  Is  not  Commissioner  Clark  accurate  in  this  state- 
ment, that  unquestionably  the  very  best  of  men  will  have  differences 
of  opinion?  It  might  affect  the  shippers — those  men  who  are  en- 
gaged in  this  work — and  the  work  as  it  is  now  being  carried  on  with- 
out the  finality  of  law  behind  it — somebody  like  the  Interstate 
Commerce  Commission — produces  differences  of  opinion  by  men 
who  view  this  work;  and  there  is  now  no  power  to  compel,  as  a 
finality,  the  acceptance  of  any  description  or  any  classification  of  an 
item  at  all? 

Mr.  CoLLYER.  Self-interest  and  a  general  desire  to  be  neighborly 
will  bring  about  largely  things  that  you  do  not  have  to  compel.  A 
great  part  of  this  work  is  being  brought  about  that  way,  and  it  is 
only  the  fundamental  differences  that  make  for  the  stoppage  of 
progress.  That  is,  we  move  freely  up  to  a  certain  point.  Let  me 
illustrate  that  by  this  question  of  minimum  weights.  It  is  well 
established  that  if  a  minimum  weight  must  be  radically  reduced, 
there  will  probably  and  properly  be  a  relative  increase  of  the  rate 
for  that  carload. 

For  illustration,  if  we  are  to  handle  carloads  on  a  minimum  weight 
of  15,000  pounds  whv^-re  they  have  been  handled  at  a  minimum 
weight  of  30,000  pounds,  the  carrier  is  entitled  to  a  relative  increase 
in  the  rate,:  Let  us  suppose  that  in  tw^o  territories  one  has  been  op- 
erating, under  a  minimum  weight  of  30,000  pounds  and  the  other 
under  a  minimum  weight  of  15,000  pounds,  and  these  come  together 
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before  the  uniform  committee,  and  the  uniform  committee,  afier 
looking  over  the  situation,  decide  that  20,000  pounds  is  to  be  the 
reasonable  minimum  as  between  those  two.  Manifestly  if  the  mini- 
mum is  to  be  reduced  in  the  one  case  from  30,000  to  20,000  pounds, 
the  carrier  in  the  territory  where  that  reduction  is  to  be  made  should 
be  given  an  opportunity  to  increase  the  rate  correspondingly;  but, 
so  long  as  possible,  the  carriers  in  our  territory  will  continue  to 
handle  at  the  minimum  weight  of  30,000  pounds,  rather  than  bring 
about  an  advance  in  the  rating.  We  do  not  want  to  disturb  our 
shippers  unnecessarily.  Some  day  these  questions  have  got  to  be 
thrashed  out. 

Mr.  GoEKE.  Are  you  familiar  Avith  the  Cullop  bill? 

Mr.  CoLLYER.  Was  that  the  Kenyon  bill  ? 

Mr.  GoEKE.  Yes;  practically  so. 

Mr.  CoLLYER.  Yes,  sir. 

Mr.  GoEKE.  Have  you  any  concrete  exceptions  to  make  to  the  pas- 
sage of  that  bill? 

Mr.  CoLLYER.  I  think  that,  being  a  bill  based  on  general  prin- 
ciples, it  does  not  open  itself  to  concrete  objections  such  as  the 
other — the  Lafferty  bill — because  the  latter  attempts  to  become 
specific. 

Mr.  GoEKE.  In  this  bill  the  commission  have  power  to  become 
specific  if  they  see  fit  to  do  so  ? 

Mr.  CoLLYER.  Yes.  My  objection  is  to  the  bill  itself  in  endeavor- 
ing to  be  specific,  because  any  definite  action  upon  this  classification 
matter  has  got  to  depend  on  good  judgment  and  experience. 

Mr.  Covington.  Your  objections  are  addressed  more  particularly 
toH.R.  11099? 

Mr.  CoLLYER.  Yes,  sir. 

Mr,  Talcott.  In  your  judgment  the  provisions  of  that  bill  would 
be  impossible  to  enforce? 

Mr.  CoLLYER.  11099;  yes,  sir;  absolutely.  You  would  put  in  the 
hands  apparently  of  any  individual  shipper  to  make  his  own  rates. 
We  know  that  when  valuation  is  taken  as  a  basis  for  the  exercise  of 
any  public  function,  the  crook  has  his  say,  and  the  honest  business 
man  gets  left,  and  that  is  aparently  what  would  result  there. 

Mr.  EscH.  What  efforts  do  your  committee  make  to  get  the  car- 
riers in  official  classification  territory  to  accept  recommendations  of 
the  uniform  committee  outside  of  publishing,  or  giving  publicity  to 
the  recommendations? 

Mr.  CoLLYER.  There  is  almost  no  necessity  for  anything  of  that 
kind  it  is  so  universally  accepted.  Unless  there  is  a  good  clear  rea- 
son to  the  contrary,  something  that  is  going  to  work  some  damage  to 
the  interests  in  our  territory,  it  is  accepted.  If  we  see  there  is  going 
to  be  damage  worked  there  we  accept  all  that  can  be  accepted  and  put 
the  other  aside.  It  is  not  rejected.  It  is  put  aside  and  we  find  that 
as  time  goes  on  those  things  can  be  gradually  worked  in.  We  are 
working  on  matters  which  seemed  objectionable  two  years  ago  and 
getting  them  in  now.  Our  plan  concerning  the  adoption  of  this  uni- 
form matter  is  to  have  meetings  that  consider  uniform  matter  be- 
tween regular  meetings.  Our  regular  meetings  have  been  held  every 
six  months,  and  we  have  arranged  so  that  during  each  of  those 
periods  comes  another  meeting  that  handles  the  uniform  matter,  and 
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that  lueiiiLs  that  every  three  months  we  have  been  having  meetings 
in  which  we  confer  with  the  public  concerning  these  questions. 

Mr.  Williams.  That  shows  the  interest  taken  in  this  matter.  You 
want  to  show  now  that  they  jjie  holding  two  meetings  between  your 
regular   meetings. 

Mr.  CoLLYKR.  That  w^as  fcr  the  purpose  of  getting  in  ahead  of  our 
coming  spring  meeting.  It  takes  a  long  time  to  get  a  publication 
like  a  classification  out.  We  must  distribute  six  weeks  before  it 
becomes  ett'ective.  Tliat  is  to  say,  the  classification  has  to  be  shipped 
from  New  York  to  the  Pacific  roust,  and  every  carrier  must  have  an 
opportunity  to  have  it  posted.  Jt  must  be  filed  everywhere,  as  pre- 
scribed by  law. 

Mr.  Faulkker.  It  requires  a  good  many  copies? 
Mr.  Collyer.  It  takes  us  more  than  two  weeks  to  print.  We  get 
approximately  90,000  classifications  out  and  it  is  a  big  book,  and 
takes  a  lot  of  work  to  get  out;  so  that  in  order  to  get  classification 
changes  in  effect  on  July  1  we  have  to  hold  our  public  hearings  the 
last  of  March,  and  we  j\ist  work  night  and  day  after  that  time  to 
get  the  thing  finished  up.  All  the  changes  recommended  go  to  the 
individual  lines  throughout  our  territory  to  vote  upon  them,  and  they 
are  not  put  in  effect  imtil  their  votes  have  been  received,  and  then,  as 
they  are  approved,  the  classification  is  compiled  and  put  into  effect. 

Mr.  CiTLLOP.  Would  not  the  passage  of  H.  R.  2496  actually  be  an 
assistance  to  you  in  your  work  of  carrying  it  into  execution?  For 
instance,  take  this  illustration.  Whatever  you  are  doing  now  is 
being  done  by  agreement  oi  the  different  railroads  in  your  official 
territory,  is  it  not  ? 
Mr.  Collider.  Yes,  sir. 

Mr.  CuLLOP.  Now  suppose  some  road  or  some  system  should  vio- 
late that  agreement,  refuse  to  be  bound  by  it,  you  would  have  no 
power  then  to  enforce  it,  but  it  would  become  a  matter  of  war  be- 
tween the  railroads,  would  it  not? 

Mr.  Collider.  That  has  been  eliminated — the  possibility  of  that 
has  been  eliminated  under  the  law.  This  matter  all  has  to  be  filed ; 
it  is  a  tariff  issue,  and  the  lines  make  their  rates  subject  to  the  classi- 
fications. They  would  be  in  a  most  difficult  position  to  depart  from 
the  classification,  but  they  can  make  use  of  exceptions  to  the  classi- 
fication. 

Mr.  Cullop.  But  it  could  be  the  means  of  great  controversy,  could 
it  not? 

Mr.  Collyer.  It  could  be ;  bat,  as  a  matter  of  fact,  it  is  not. 
Mr.  Cullop.  But  men,  you  know,  have  always  taken  advantage  of 
opportunities  when  they  were  dissatisfied,  and  they  could  do  the 
same  under  this  and  delay  the  enforcement  of  it  by  coming  before 
the  Interstate  Commerce  Commission  and  asking  for  rulings  and 
hearings  on  it  and  things  of  that  kind  ? 

Mr.  Collyer.  As  a  matter  of  fact  under  the  joint  tariffs  that  are  in 
effect  the  carriers  must  necessarily  have  a  common  classification  in 
a  given  territory,  because  they  can  not  make  joint  rates  and  divide 
those  rates  in  agreement  under  their  divisional  arrangements  unless 
they  have  arrangements  by  which  they  agree  as  to  the  classification ; 
and  the  difficulties  that  you  see  in  the  situation  are  those  that  have 
not  actually  existed  since  the  Interstate  Commerce  Commission  has 
been  created.     More  particularly  not  since  the  act  has  been  in  effect- 
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Mr.  CuLLOP.  But  such  a  controversy  could  arise,  could  it  not  ? 

Mr.  CoLLYER.  I  do  not  believe  it  could,  not  under  the  interlocking 
arrangement  for  the  issuance  of  joint  tariffs. 

Mr.  Talcott.  There  might  be  delay,  might  there  not? 

Mr.  CoLLYER.  No ;  I  do  not  think  so,  basing  my  answer  upon  prac- 
tical experience.  I  think  that  in  all  of  the  time  that  the  official 
classification  has  been  in  operation,  or  rather  during  the  time  that 
the  commission  has  had  power  to  suspend  rates,  that  the  actual  sus- 
pensions could  be  counted  on  the  fingers  of  one  hand;  not  the  sus- 
pension of  classifications,  but  the  suspension  of  items  of  the  official 
classification. 

Commissioner  Clark.  You  do  not  want  to  be  understood  as  saying 
it  is  not  clearly  possible  for  any  individual  carrier  to  decline  to  ac- 
cept any  feature  of  the  classification  and  to  publish  its  own  excep- 
tion? 

Mr.  CoLLYER.  No,  sir;  I  thought  I  made  it  clear  that  exceptions 
can  be  published. 

Commissioner  Clark.  Then  they  are  published  ? 

Mr.  CoLLYER.  They  are  published  on  certain  large  commodities 
and  under  unusual  conditions ;  but  I  think  it  is  very  seldom  that  they 
result  from  a  disagreement  with  the  classification,  but  rather  from- 
necessity  of  taking  care  of  some  territorial  condition.  I  can  illus- 
trate that,  for  instance,  by  a  situation  where  the  roads  are  competing 
with  boat  lines,  and  the  classification  is  on  the  basis  of  carload  and 
less-than-carload  rates  on  commodities  which  the  boat  lines  handle  in 
any  quantities  for  short  hauls,  and  the  railroads  issue  any  quantity 
rates  that  are  exceptions  from  the  classification  basis. 

Commissioner  Clark.  And  sometimes  the  southern  classification 
controls  shipments  in  official  classification  territory  to  destinations  in 
the  Southeast. 

Mr.  CoLLYER.  And  the  western  to  transcontinental  destination 
from  official  classification  territory. 

Commissioner  Clark.  And  Avhat  you  call  transcontinental  com- 
prises a  very  large  list  of  western  destinations,  which  are  located 
on  the  lines  of  those  roads,  and  in  restricted  territory,  much  smaller 
than  the  general  territory  covered  by  the  classification? 

Mr.  CoLLYER.  Yes,  sir. 

Mr.  Smith.  In  making  an  exception  to  the  uniform  or  general 
classification,  could  the  carrier  use  his  exception  in  connection  with 
the  joint  rates  with  other  lines  from  here? 

Mr.  CoLLYER.  Only  by  agreement  with  the  lines  that  are  parties  to 
the  joint  rate. 

Mr.  Smith.  Arbitrarily  making  his  exception  he  could  not  use  that 
exception  in  making  joint  rates  with  any  other  line,  as  I  under- 
stand it? 

Mr.  CoLLYER.  He  could  not  enforce  it. 

Mr.  Smith.  He  could  use  it  only  locally? 

Mr.  Covington.  Practically  speaking  you  have  to  obtain  the  con- 
sent of  every  railroad  in  official  classification  territory  before  it  is 
accepted  ? 

Mr.  CoLLYER.  Yes,  sir. 

Mr.  Covington.  So  that  the  vote  is  actually  a  unanimous  vote  be- 
fore it  is  accepted  ? 
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Mr.  CoLLYER.  No ;  the  line  can  indicate  that  it  is  not  satisfied  with 
the  disposition  of  the  matter,  and  if  it  wishes  it  can  depart. 

Mr.  Covington.  Unless  it  is  unanimous  that  particular  line  does 
what  the  chairman  has  just  spoken  about,  put  into  effect  its  excep- 
tion by  the  publication  of  its  exception? 

Mr.  CoLLYER.  It  can  do  so. 

Mr.  Smith.  As  a  matter  of  fact,  it  does  not  once  in 

Mr.  Covington.  How  frequently  does  that  occur? 

Mr.  CoLLYER.  Very,  very  rarely.  In  my  experience  as  chairman 
of  official  classification  committee  I  know  of  but  one  case  of  that  kind. 
The  exceptions  that  are  issued  from  classification  conditions  arise 
from  some  other  cause  than  dissatisfaction  with  the  classifications. 

Mr.  CuLLOP.  Is  that  all  the  statement  you  care  to  make  ? 

Mr.  CoLLYER.  That  is  all. 

Mr.  Faulkner.  Mr.  Smith  will  now  make  a  statement. 

STATEMENT  OF  MR.  H.  F.  SMITH,  VICE  PRESIDENT  AND  TRAFFIC 
MANAGER  NASHVILLE,  CHATTANOOGA  &  ST.  LOUIS  RAILWAY, 
NASHVILLE,  TENN. 

Mr.  Smith.  Mr.  Chairman  and  gentlemen,  I  am  not  here  repre- 
senting the  railroad  with  which  I  am  connected  but  representing 
the  southern  classification  committee,  comprised  of  the  lines  south 
of  the  Ohio  and  Potomac  Rivers  and  east  of  the  Mississippi  River. 
Those  lines,  years  ago,  created  Avhat  is  known  as  the  southern  classi- 
fication committee.  When  pressure  was  brought  to  bear  on  the  car- 
riers of  the  country  to  create  a  uniform  classification  the  three  grand 
classification  territories,  through  the  organizations  known  as  the 
southern,  western,  and  official  classification  committees,  created  what 
is  known  as  the  executive  committee  on  uniform  classification;  7 
members  from  each  territory  comprise  that  general  committee  of  21. 
That  committee  was  empowered  to  create  an  organization  for  the 
purpose  of  making  uniform  classification. 

Speaking  for  the  lines  of  the  South,  we  went  into  the  arrangement 
with  great  good  faith,  our  purpose  being  to  create  a  uniform  classi- 
fication, in  fact,  and  it  is  our  purpose  to  continue  unless  interrupted 
by  conditions  that  we  may  not  be  able  to  control,  to  aid,  so  far  as  the 
southern  lines  have  interest  in  creating  such  a  document,  such  a 
tariff. 

The  methods  of  the  southern  classification  committee  could  best 
have  been  explained  by  Mr.  Powe,  chairman  of  our  classification 
committee,  who  has  unfortunately  been  detained  by  reason  of  illness 
in  his  family.  The  recommendations  of  the  uniform  committee  come 
to  the  southern  classification  committee,  are  docketed,  as  explained  by 
Mr.  Collyer  with  respect  to  the  official  committee's  methods,  are 
very  generally  distributed,  and  the  public  given  an  opportunity  of 
considering  said  recommendations  of  the  uniform  committee,  and, 
so  far  as  is  found  practicable,  the  recommendations  of  that  committee 
are  adopted. 

When  I  say  as  far  as  practicable,  I  wish  to  explain  that  if  specific 
opposition  should  develop  on  the  part  of  interested  shippers  in  our 
territory  to  one  or  more  units  of  proposed  change  the  chances  are 
that  action  on  the  matter  would  be  deferred  or  the  rejection  of  the 
proposition  result.     Such  action  would  not  be  final,  however.    Under 
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the  rules  such  item  or  items,  with  the  argument  against  adoption  as 
recommended  by  the  committee,  is  reported  back  to  the  uniform 
committee  for  further  consideration  by  said  committee ;  and,  if  I  am 
correctly  informed,  the  arguments  of  the  southern  committee  are 
also  submitted  to  the  other  classification  committees.  Am  I  right, 
sir  [addressing  Mr.  Williams]  ? 

Mr.  Williams.  As  a  rule;  yes,  sir. 

Mr.  Smith.  In  order  that  the  views  of  the  southern  committee  may 
be  understood  by  the  other  two  classification  organizations,  our  ex- 
ecutive committee  has  recommended  to  the  classification  committee 
of  the  South  that  the  recommendations  of  the  uniform  committee  be 
adopted  without  opposition,  unless  it  is  evident  that  the  carriers  or 
their  patrons  in  our  section  will  be  materially  injured.  We  do  not 
expect  the  shipper  will  have  to  applj^  to  the  Federal  commission  for 
relief  in  case  some  action  of  the  southern  committee  is  not  reasonably 
satisfactory.  We  afford  him  the  right  to  have  the  matter  docketed 
for  further  consideration  at  the  next  meeting  of  the  committee,  and 
it  is  then  given  further  and  deliberate  consideration.  If  his  objec- 
tions or  his  reasons  for  change  or  relief  are  meritorious  they  are 
favorably  considered;  if  not,  his  application  is  denied,  but  we  have 
few,  if  any,  complaints  from  our  shippers  after  these  proposed 
changes  have  been  discussed,  explained,  and  finally  published. 

We  have,  I  think,  perhaps  taken  over  more  of  the  recommenda- 
tions of  the  committee  than  some  of  the  other  territories.  Mr.  Coll- 
yer  has  explained  one  reason  why  that  would  be,  because  of  the 
larger  number  of  manufacturers  in  the  official  territory  having 
greater  interests  in  many  of  the  changes  than  the  shippers  generally 
in  the  South. 

Mr.  Clark  referred  to  the  fact  that  the  items  recommended  by  the 
uniform  committee  had  to  be  considered  by  three  classification  or- 
ganizations, which  is  true.  We  created  this  classification  committee 
long  before  we  attempted  to  create  a  uniform  classification,  and  the 
methods  of  handling  these  matters  we  think  are  the  same  now  as 
they  were  years  ago,  except  greater  publicity  is  given  to  what  we 
propose  to  do.  The  public  has  always  had  the  opportunity  of  com- 
ing before  our  committee  and  expressing  their  wishes  and  views,  but 
we  now  give  the  public  opportunity  of  considering  in  advance  propo- 
sitions of  our  committee  by  publishing  a  docket  and  distributing  it. 

We  believe  that  our  methods  safeguard,  to  a  great  extent,  the  in- 
terests of  the  shippers.  We  believe  that  there  is  wisdom  in  numbers. 
Mr.  Clark  referred  to  the  fact  that  the  western  classification  lines 
had  recently  created  a  committee  of  three  with  arbitrary  power  to 
make  classifications  for  the  western  lines.  The  southern  lines  have 
not  reached  that  condition  as  yet.  Maybe  it  is  going  to  be  a  very 
good  method  of  making  classification,  but  I  am  disposed  to  doubt  it. 
In  the  first  place,  one  line  can  not  lawfully  make  rates,  rules,  regula- 
tions, or  classifications  for  another.  A  combination  of  lines  may  not 
make  classifications  for  another  line  or  other  lines.  We  have  en- 
deavored to  regard  the  law  by  having  every  carrier  in  the  South  a 
member  of  the  classification  committee  and  secure  the  concurrence 
of  all  the  members  of  the  classification  committee  in  changes  we  pro- 
pose to  publish.  These  methods  make  the  action  unanimous  and 
lawful,  as  we  understand  it.  We  do  recognize  that  perhaps  it  is  law- 
ful to  give  to  one,  two,  or  three  men  the  power  of  attorney  to  act  in 
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certain  matters,  make  them  agents  for  the  many  carriers,  but  we 
doubt  the  advisability  of  handling  such  important  matters  in  what 
I  might  perhaps  properly  term  an  arbitrary  way.  We  believe  our 
method  gives  to  the  public  a  greater  opportunity  of  securing  just 
treatment. 

Mr.  GoEKE.  Are  the  shippers  represented  on  your  classification 
committee  ? 

Mr.  Smith.  They  are  invited  to  come  before  the  classification 
committee  with  the  knowledge  in  advance  of  what  we  propose  to  do. 

Mr.  GoEKE.  They  have  no  representative  on  your  committee,  have 
they? 

Mr.  Smith.  No,  sir ;  they  are  not  allowed  to  vote. 

Mr.  GoEKE.  They  are  not  allowed  to  vote  nor  are  they  allowed 
to  participate  in  the  decisions  of  the  question  ? 

Mr.  Smith.  No,  sir;  they  are  not;  but  their  views  are  solicited  and 
influence  the  committee  in  reaching  conclusions. 

Mr.  GoEKE.  So,  following  that  out,  if  you  will  pardon  me,  how 
are  their  interests  better  protected  under  this  scheme  than  if  they 
were  entitled  to  have  these  matters  determined  by  an  official  body, 
probably  with  power  to  act  and  determine  matters  ? 

Mr.  Smith.  We  claim,  sir,  that  for  years  the  views  of  shippers  in 
01' r  territory,  the  transportation  requirements  of  their  enterprises 
have  influenced  the  rate-making  agents  of  the  carriers. 

Mr.  GoEKE.  By  the  rate-making  agents  you  mean  your  classified 
committees  ? 

Mr.  Smith.  Yes,  sir;  classification  revision  is  a  rate-making  func- 
tion. The  rate-making  agents  are  collected  from  all  sections  of  the 
southern  territory.  They  are  known  to  the  shipping  public  to  be 
members  of  this  classification  committee.  Shippers  in  the  several 
districts  in  which  these  different  agents  are  located  are  free  to  confer 
and  do  confer  with  them  in  advance  and  between  meetings  of  the  com- 
mittee regarding  their  interests.  It  has  been  the  practice  and  the 
pleasure  of  the  traffic  people  of  the  country  to  consult  with  the  people 
that  produce  the  tonnage ;  that  support  the  carriers,  and  endeavor  to 
adjust  their  classification  rates  to  conserve  and  promote  the  interests 
of  the  producers  of  commerce. 

Mr.  GoEKE.  Would  not  the  shipper  be  clothed  with  the  same  oppor- 
tunities and  afforded  the  same  opportunities  if  the  Interstate  Com- 
merce Commission  were  the  determining  body  on  these  questions  ? 

Mr.  Smith.  If  you  will  pardon  me,  I  prefer  not  to  answer  that, 
because  I  do  not  recognize  that  the  Interstate  Commerce  Commission, 
in  the  finality,  can  do  wrong  or  can  make  a  mistake.  I  can  not  afford 
to  consider  for  a  moment  that  it  is  possible  for  the  commission  to 
make  an  error. 

Mr.  GoEKE.  If  they  do,  it  is  unintentional  ? 

Mr.  Smith.  Yes,  sir;  we  accept  it  as  being  proper  and  just  and 
let  it  go  at  that. 

Mr.  GoEKE.  Of  course,  your  classification  committee  is  not  free 
from  making  errors,  is  it? 

Mr.  Smith.  No,  sir. 

Mr.  GoEKE.  Any  more  than  any  other  human  agency  is  ? 

Mr.  Smith.  The  point  I  want  to  make  is  that  three  men  may  not 
act  as  wisely  as  15 — 15  who  are  collected  from  the  whole  district, 
various  points  in  the  district  where  they  are  in  frequent  conference 
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with  and  are  soliciting  the  business  of  shippers,  and  acquire  expert 
knowledge  of  the  requirements  of  the  shippers,  the  necessities  of  the 
enterprises  of  manufacturers  and  producers.  The  interest  of  the 
shippers  I  do  not  believe  would  be  quite  as  well  conserved  in  the 
hands  of  three  men  necessarily  less  familiar  with  their  requirements 
than  our  existing  committee  of  15. 

Mr.  GoEKE.  There  are  more  than  three  members  of  the  Interstate 
Commerce  Commission. 

Mr.  Smith.  I  am  speaking  of  the  western  lines  that  Mr.  Com- 
missioner Clark  suggested  was  taking  an  advanced  position  in  classi- 
fications revision  by  delegating  that  w^ork  to  a  committee  of  three 
men.     I  understood  Mr.  Clark  thought  that  was  perhaps 

Mr.  GoEKE  (inter]Dosing).  You  are  referring  to  the  western  classi- 
fication ? 

Mr.  Smith.  Yes,  sir.  Noav,  with  respect  to  the  bill :  The  lines  I 
represent  are  opposed  to  the  bill. 

Mr.  GoEKE.  To  the  Cullop  bill? 

Mr.  Smith.  Yes,  sir.  Their  principal  reason  is  that  it  deprives 
the  carriers  of  the  right  to  initiate  rates.  The  making  of  classifica- 
tions is  a  vital  rate-making  function. 

Mr.  GoEKE.  That  is  what  it  ultimately  leads  to? 

Mr.  Smith.  Yes,  sir;  it  is  making  rates;  and  we  do  not  at  this 
time  wish  the  commission  to  take  that  right  from  the  carriers.  We 
believe  we  are  proceeding  along  safe  and  sane  lines ;  that  our  methods 
will  lead  to  a  uniform  classification,  judiciously  made;  one  that  will 
be  reasonably  satisfactory  to  all  interested.  That  is  our  belief  and 
that  is  our  hope,  but  it  will  require  time,  and,  as  Mr.  Clark  has  very 
truthfully  said,  the  work  must  be  very  deliberately  and  wisely 
pursued  and  the  interested  public  taken  into  conference.  To  create 
such  a  classification  and  avoid  commercial  chaos  constitutes  a  com- 
plex labor  of  evolution,  negotiation,  and  compromise,  and  can  best 
be  accomplished  by  the  carriers  left  free  to  determine  the  require- 
ments of  commerce  and  act  accordingly. 

Mr.  CuLLOP.  Could  you  give  the  committee  any  idea  of  the  prob- 
able time  it  would  take  to  adopt  your  plan? 

Mr.  Smith.  We  are  hopeful  that  the  work  the  uniform  committee 
is  now  engaged  in,  which  must  be  completed  before  we  can  pursue 
the  work  of  rating,  can  be  accomplished  in  from  two  to  three  years. 
I  would  say  that,  considering  the  progress  these  gentlemen  are  now 
making,  we  may  hope  in  two  years  to  complete  this  work. 

Here  is  a  matter  which  I  have  not  heard  mentioned.  A^^en  we 
undertake  to  rate  these  items,  and  by  rating,  I  mean  that  boots  and 
shoes  shall  be  the  same  class;  matches  shall  be  the  same  class;  sugar 
shall  be  the  same  class  all  over  the  territory 

Mr.  CuLLOP.  You  are  referring  now  to  the  official  territory  as  it  is 
divided  up  by  the  railroads  of  the  country  at  this  time,  are  you  not, 
when  you  say  of  the  ''territory''?  Do  you  mean  the  whole  country 
or  the  divisions  as  now  made  by  the  railroad  companies  for  their  con- 
venience ? 

Mr.  Smith.  No,  sir;  a  uniform  classification  to  govern  all  of  these 
three  territories  and  to  eliminate  the  present  classifications  called 
the  southern,  official,  and  western.  What  I  refer  to  is  a  classifica- 
tion that  shall  govern  the  entire  territory  of  the  United  States,  with 
certain  exceptions,  which  Mr.  Clark  has  said  might  have  to  be  made; 
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that  is,  comniodity  rates  in  certain  districts  to  take  care  of  conditions 
not  prevailing  in  other  districts. 

I  was  going  to  say  that  after  the  classification  has  reached  the 
point  of  an  agreed  rating  as  to  what  shall  be  first  class,  what  shall 
be  second  class,  what  shall  be  third  class,  and  so  forth,  then  the  car- 
riers of  the  country  have  got  to  republish  all  of  their  rate  schedules. 
What  I  mean  by  rate  schedules  is  the  rate  from  one  point  to  an- 
other on  first,  second,  third,  fourth,  fifth  classes,  and  so  forth. 
Every  carrier  in  the  country  must  then  republish  its  tariffs  or  rate 
schedules  to  conform  to  these  new  classifications.  This  work  will 
embrace  hundreds  of  thousands  of  such  tariffs. 

Mr.  GoEKE.  If  I  understand  you  correctly,  it  will  take  two  more 
years  to  complete  this  work  you  are  engaged  on,  and  at  the  time  of 
its  completion  you  would  still  think  it  unwise  to  clothe  the  Inter- 
state Commerce  Commission  with  the  power  proposed  to  be  given 
it  in  this  Cullop  bill? 

Mr.  Smith.  I  do. 

Mr.  GoEKE.  The  reason  would  still  exist  that  you  gave  a  while 
ago? 

Mr.  Smith.  It  would.  I  should  say  unwise  and  unnecessary.  I 
believe  the  carriers  can  accomplish  this  quicker 

Mr  GoEKE.  I  am  speaking  of  the  time  when  this  work  is  com- 
pleted, you  will  still  be  opposed? 

Mr.  Smith.  Yes,  sir. 

Mr.  GoEKE.  You  would  still  be  opposed  for  the  reason  that  in- 
directly, but  perhaps  eventually,  it  would  give  the  Interstate  Com- 
merce Commission  the  rate-making  power? 

Mr.  Smith.  Yes,  sir.  The  power  to  initiate  rates ;  and  I  maintain 
that  rates  made  by  force  of  law  are  manifestly  arbitrary  and  will 
never  prove  as  wise,  just,  and  generally  satisfactory  as  rates  made 
by  the  interested  carriers  after  mature  investigation,  and  after  ne- 
gotiation and  compromise  with  the  producers  of  commerce. 

Statement  has  been  made  that  the  classification  committees  en- 
gaged in  unifying  their  classifications  can  not  enforce  general  ac- 
ceptance of  their  recommendations;  this  is  true,  but  I  maintain  no 
doubt  of  the  ability  of  the  carriers  to  reconcile  conflicting  conditions 
and  interests  by  concessions  and  compromise,  and  by  exceptions 
"which  commercial  conditions  existing  in  one  section  and  not  in  the 
others  will  justify,  and  which  we  can  in  case  of  review  by  the  Inter- 
state Commerce  Commission  substantially  defend.  The  carriers 
understand  that  they  are  expected  to  create  a  uniform  classification, 
and  in  a  wise,  safe,  and  orderly  manner  readjust  their  rate  schedules 
to  conform  thereto.  Should  it  occur  at  the  close  of  their  labors 
with  respect  to  any  division  of  the  work  that  irreconcilable  difference 
exists  it  would  be  wise  for  the  carriers  to  solicit  the  aid  of  the  com- 
mission in  the  adjustment  of  the  matters. 

Mr.  GoEKE.  That  will  have  to  be  done  by  agreement? 

Mr.  Smith.  Yes,  sir;  and  if  done  will  be  by  agreement.  I  can 
not  anticipate  for  a  moment  that  these  carriers  are  not  going  to  get 
together  on  all  of  these  matters ;  they  are  obligated  to  do  it.  Under- 
stand we  know  this  work  must  be  accomplished  and  we  expect  to 
carry  it  along  to  successful  completion. 

Mr.  CuLLOP.  About  how  many  items  are  there  in  the  classification 
of  freights? 
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Mr.  Smith.  Ten  thousand  items  in  the  classification  at  present, 
and  the  number  is  increasing  annually;  there  are  new  commodities, 
new  names  for  existing  commodities  constantly  offering  to  be  classi- 
fied and  rated.  The  chemical  list  illustrates  the  expansion  in  items 
presented  for -classification.  Mr.  Williams,  hoAv  many  times  did  you 
multiply  the  chemical  list  descriptions? 

Mr.  Williams.  Mr.  Collyer  can  tell  you.  I  think  he  helped  make 
that. 

Mr.  Collyer.  As  far  as  drug  classification  is  concerned,  I  suppose 
we  multiplied  it  100  times ;  but  not  so  far  as  the  official  classification 
is  concerned,  because  the  official  is  the  territory  w^here  the  chemicals 
originate. 

Mr.  Smith.  Yes ;  the  classifications  of  the  southern  named  certain 
chemicals;  they  formerly  shipped  many  drugs  and  chemicals  in 
boxes,  barrels,  and  packages  in  bulk,  packing  them  for  shelf  display 
and  sale  after  they  got  them  in  the  retail  drug  store.  It  has  been 
found  that  methods  have  radically  changed,  drugs  now  being  packed 
for  shelf  disposition,  so  that  when  the  committee  took  up  the  chemical 
list  they  found  it  necessary  to  multiply  the  number  of  chemicals 
then  mentioned  specifically  in  the  southern  classification  by  not  less 
than  100.  It  is  such  conditions  that  have  increased  the  number  of 
items  in  the  classification  until  we  have  to-day  reached  approximately 
10,000,  and  we  may  anticipate  constant  increases  in  the  number  of 
items  for  classification  because  of  the  constant  commercial  changes. 

Mr.  Talcott.  Then  you  agree  that  ultimately  it  will  be  necessary 
to  call  upon  some  such  tribunal  as  the  Interstate  Commerce  Commis- 
sion to  settle  questions  that  arise? 

Mr.  Smith.  I  hope  not.  But  I  did  say,  and  I  will  repeat,  that  the 
carriers  have  set  out  to  make  a  uniform  classification,  and  when  the 
three  classification  territories  now  engaged  in  this  work  get  down  to 
a  point  and  reach  a  period  where  and  when  they  can  not  finally  agree 
among  themselves  with  respect  to  matters  of  potent  importance,  it 
at  this  time  appeals  to  me  as  a  wise  and  proper  procedure  for  them  to 
invoke  the  good  offices  of  the  commission. 

STATEMENT  OF  HON.  CHARLES  H.  FAULKNER. 

Mr.  Faulkner.  Gentlemen,  I  should  like  a  fcAV  minutes.  I  w^ill 
not  take  much  of  the  time  of  the  committee.  I  shall  endeavor  to 
make  a  concise  statement. 

Mr.  CuLLOP.  I  am  satisfied  it  will  be  the  pleasure  of  the  committee 
to  hear  you. 

Mr.  Faulkner.  I  was  somewhat  surprised  at  the  recommendations 
made  by  the  chairman  of  the  commission  this  morning,  for  the  rea- 
son that  I  have  been  unable  to  find  the  recommendations  suggested 
officially  made  by  the  commission.  It  has  never  gone  further  in  its 
recommendation  to  the  committees  of  Congress  than  that  a  time 
should  be  specified  by  legislation  within  which  the  railroads  now  en- 
gaged in  this  work  should  be  required  to  complete  the  classification; 
that,  should  they  fail  to  do  so  within  that  time,  authority  sliould  be 
conferred  upon  the  commission  to  complete  it.  That  was  the  recom-. 
mendation  made  in  1911,  and  it  has  been  reaffirmed  in  both  the  re- 
ports of  1912  and  1913.  I  assumed  that  was  based  upon  the  theory 
that  the  commission  recognized  the  fact  that  the  roads  had  been  work- 
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ing  in  good  faith,  diligently  and  at  great  expense,  to  arrive  at  a  con- 
clusion that  the  whole  country  is  demanding,  which  is  a  uniform 
classification.  I  assumed,  and  hoped  it  was  for  another  reason,  which 
to  me  is  of  the  gravest  importance.  The  question  before  the  com- 
mittee is  one  of  the  most  far-reaching  and  serious  propositions  that 
has  been  presented  for  your  consideration  at  the  present  session  of 
Congress — that  is,  whether  the  theory  upon  which  the  interstate-com- 
merce act  is  based  shall  be  changed  by  the  bill  on  classification.  The 
effect  of  this  bill,  especially  the  amendment  of  the  chairman  of  the 
commission,  which  was  suggested  by  him,  that  a  definite  rate  should 
be  authorized,  to  be  fixed  by  the  commission,  thus  conferring  on  it 
the  authority  to  change  the  principle  of  rate  making  under  the  ex- 
isting interstate-commerce  law. 

The  basis  of  the  present  law  rests  upon  the  principle  that  the  In- 
terstate Commerce  Commission  is  a  judicial  body,  at  least  quasi- 
judicial;  that  the  initiation  of  rates  shall  be  left  in  the  hands  of  the 
carriers.  The  recent  act  amending  the  interstate-commerce  act  went 
a  step  further  with  a  view  of  giving  full  protection  to  the  ]3ublic  by 
putting  more  fully  the  rate  question  in  the  control  of  the  commis- 
sion, that  no  possible  injustice  should  be  done  to  the  public.  The 
recent  amendments  to  the  interstate-commerce  act  provided  that  the 
commission  should  have  the  power,  upon  complaint  or  upon  its  own 
motion,  to  suspend  any  rate  or  schedule  of  rates  filed  until  it  had 
been  considered  and  determined  by  the  commission  whether  it  was  a 
just  and  fair  rate  or  schedule  of  rates  to  the  public. 

The  public  interest  by  these  amendments  has  been  guarded  when 
Congress  authorizes  the  commission  to  control  the  question  of  the 
classification  and  to  determine  a  fixed  rate  as  to  each  classification. 
You  destroy  the  principle  of  the  initiative  rates  in  the  carrier  and 
confer  it  on  the  commission.  Rates  are  the  growth  and  development 
of  local  conditions  which  are  best  understood  by  those  whose  duty 
it  is  to  supply  the  needs  of  the  community  served  or  that  section  of 
the  country  with  facilities  for  the  transaction  of  its  business.  Few 
original  rates  are  made  except  upon  this  principle.  It  is  difficult  for 
a  traffic  officer  to  put  a  new  rate  into  operation,  whether  it  is  just 
or  unjust;  whether  it  will  properly  carry  the  traffic — that  is,  the 
largest  amount  of  traffic — or  not.  It  may  have  to  change  that  rate 
once,  twice,  or  three  times  before  it  finds  that  it  has  reached  the 
proper  rate  that  will  carry  the  largest  traffic  under  it.  This  sugges- 
tion would  destroy  this  principle  of  existing  law,  the  initiative  on 
the  part  of  the  railroad  in  determining  the  original  rate  or  change 
of  rate  subject  to  the  judicial  determination  of  the  commission.  If 
the  rate  is  made  by  the  commission,  they  are  the  ones  who  have  orig- 
inated the  rate  or  have  changed  it,  and  they  are  also  the  body  that 
must  pass  on  the  justice  and  fairness  of  that  rate  between  the  carrier 
on  the  one  side  and  the  public  on  the  other. 

Mr.  GoEKE.  You  think  the  Cullop  bill  in  its  present  form  would 
deprive  the  railroad  companies  of  the  right  to  initiate  the  rate  and 
would  transfer  that  right  entirely  to  the  commission? 

Mr.  Faulkner.  I  fear  it  would  change  the  present  law. 

Mr.  Cullop.  Could  not  that  be  protected  in  some  manner  ? 

Mr.  Faulkner.  How  can  it  be  done  if  this  commission  has  the 
right  to  determine  the  classification  of  articles  and  assign  each  to 
classifications  1,  2,  3,  4,  and  5,  and  so  on.     You  put  the  first,  say,  at 


CLASSIFICATION   OF    FREIGHT.  41 

100,  and  you  then  let  the  second  take  75  p'er  cent  of  the  first,  and  so 
on  down;  now.  if  they  have  the  power  to  fix  at  all  what  classifica- 
tion the  article  goes  into,  why,  then,  they  have  the  power  to  fix  the 
rate.  If  you  go  further,  as  suggested  by  the  chairman  of  the  com- 
mission, and  give  the  commission  not  only  the  power  to  fix  the 
classification  but  the  definite  rate — which  I  think  he  is  right  in — if 
they  have  the  right  to  fix  the  rate  at  all,  they  ought  to  have  the 
authority  to  fix  a  certain  definite  rate. 

Commissioner  Clark.  Will  you  permit  me  to  interrupt  you? 

Mr.  Faulkner.  Yes,  sir ;  of  course. 

Commissioner  Clark.  The  gentleman  is  discussing  what  he  terms 
a  recommendation  made  by  me.  I  think  if  he  will  take  the  trouble 
to  read  what  I  have  said  he  will  find  I  have  made  no  recommen- 
dation. 

Mr.  Faulkner.  I  did  not  mean  recommendations. 

Commissioner  Clark.  What  I  said  is,  that  if  uniform  classifica- 
tion is  desired,  it  is  useless  to  set  the  commission  to  work  to  make  a 
uniform  classification  unless  it  has  the  power  to  require  adherence 
to  that  uniformity,  because  if  every  railroad  may  have  the  right  to 
except  to  it,  you  will  destroy  the  uniformity  within  two  months. 

Mr.  Faulkner.  The  chairman  is  correct.  I  simply  misunderstood 
it,  and  I  beg  Mr.  Clark's  pardon.  I  fully  agree  with  him  that  he  is 
right.  But  I  am  calling  the  attention  of  the  committee  to  the  effect 
of  the  suggestion  of  authority  to  fix  a  definite  rate,  which  sugges- 
tion is  logical,  if  such  authority  is  conferred.  A  maximum  rate 
would  not  be  effective  or  determine  any  rate.  The  roads  could 
change  and  vary  it,  and  it  Avould  be  objectionable  to  everyone;  but 
I  say  that,  in  a  case  of  this  character,  after  the  hearings  that  you 
have  listened  to,  it  would  be  unjust  to  the  committee  and  to  the 
carriers  on  a  bill  for  this  purpose  to  change  the  consistent  policy 
of  Congress  adherred  to,  after  elaborate  debates,  since  1887,  and  to 
transfer  the  initiative  of  rates  from  the  carriers  after  having  fully 
guarded  the  public  interests  to  the  Interstate  Commerce  Commis- 
sion.   It  would  be  unfair  to  the  committee. 

Gentlemen,  we  have  the  highest  confidence  and  a  sincere  respect 
for  the  commission.  I  believe  in  this  statement  I  voice  the  senti- 
ment of  the  officials  of  th^  roads  that  I  represent.  It  is  our  hope 
that  we  may  keep  that  cormnission  in  such  a  position  that  our  con- 
fidence shall  not  be  impaired ;  they  are  under  existing  law  impartial, 
fair,  and  just,  not  only  to  the  public  but  to  the  carriers.  Our  ex- 
perience in  the  past  has  impressed  us  wuth  the  belief  that  the  com- 
mission fully  realizes  its  judicial  character,  but  if  you  give  to  it  the 
initiation  of  rates,  we  fear  you  will  destro}^  that  impartial  and 
judicial  attitude.  We  will  then  have  to  ask  the  judge  that  renders 
the  judgment  to  reverse  his  preconceived  judgment.  We  will  have  to 
make  them  say:  ''We  were  wrong;  we  have  determined  for  this 
article  an  improper  rating.  Is  it  wise  that  this  important  tribunal, 
equal  in  its  effective  control  of  the  great  industrial  and  commercial 
interests  of  the  country  to  the  Supreme  Court,  that  that  tribunal 
shall  be  placed  in  such  a  position  of  doubtful  judicial  impartiality? 

Mr.  CuLLOP.  Senator,  lawyers  are  doing  that  every  day  in  -courts, 
are  they  not;  when  they  move  for  a  new  trial,  they  are  seeking  to 
have  the  tribunal  which  has  made  the  finding  and  entered  the  judg- 
ment to  review  it,  and  thev  have  found  no  difficultv.  as  I  un'lerstiud 
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it,  as  a  rule,  in  having  the-court,  when  it  is  convinced  it  was  wrong, 
to  change  its  rulings  and  grant  a  rehearing? 

Mr.  Faulkner.  The  court,  as  a  general  rule,  does  not  decide  your 
case  except  in  chancery  and  admiralty.  The  court  only  decides 
hurriedly  the  points  of  law  involved  in  the  progress  of  the  trial 
and  the  jury  decides  the  fact.  In  the  petition  for  rehearing  'n  a 
chancer}^  or  admiralty  proceeding,  the  court  may  or  may  not  render 
a  just  and  impartial  judgment,  but  you  have  a  remedy  in  your  right 
of  appeal  to  another  tribunal ;  but  in  this  case  you  are  excluded  under 
our  statute  from  taking  any  appeal,  except  on  questions  of  law,  and 
this  is  a  question,  I  fear,  of  fact,  from  the  decisions  of  the  commis- 
sion. Most  questions  of  fact  decided  by  the  commission  are  con- 
clusive. For  these  reasons  I  suggest  it  is  unwise  in  its  effect  un  the 
commission  as  well  as  in  my  judgment.  It  is  unjust  and  unfair  to 
the  carrier.  Questions  of  rates  generally  grow  out  of  and  are  sug- 
gested b}'  circumstances  and  conditions  in  reference  to  a  particular 
notice,  or  to  a  local  or  competitive  condition.  No  one  can  determine 
these  questions  as  well  as  the  men  that  are  on  the  ground  and  whose 
duty  it  is  to  provide  for  the  carrying  out  of  that  transportation. 
Upon  a  bill  providing  for  uniform  classification,  to  reverse  the  policy 
of  Congress  adhered  to  during  25  years,  without  considering  any  or 
all  questions  that  it  involves,  including  the  conflicting  provisions  of 
existing  law,  would  seem  to  be  unwise.  There  are  many  provisions  of 
the  present  law  that  would  either  be  repealed  or  would  conflict  with 
this  suggested  amendment.  If  the  present  policy  and  law  is  to  be 
changed,  every  provision  of  the  statute  should  be  examined  and  con- 
flicting or  inconsistent  rules  of  conduct  eliminated,  that  confusion 
and  litigation  may  not  add  to  the  present  burdens  of  the  carrier.  "We 
had  no  notice  of  this  new  suggestion  until  to-day,  and  have  not  intro- 
duced witnesses  before  the  committee  bearing  upon  these  questions. 
For  that  reason,  I  would  suggest  that  before  you  permit  yourself 
to  reach  a  conclusion  as  to  what  is  best  to  be  done  upon  such  an  im- 
portant change  of  the  law  in  the  interests  to  be  affected  by  such 
changes,  you  should  require  the  whole  subject  to  be  thoroughly  in- 
vestigated. 

I  have  presented  some  of  the  views  suggested  by  the  hearing,  but 
wish  to  call  the  attention  of  the  committee^ 

Mr.  Talcott  (interposing).  Would  it  not  be  possible  under  this 
Cullop  bill  for  the  Interstate  Commerce  Commission  and  the  rep- 
resentatives of  the  railroad  companies  to  act  together  in  formulating 
such  a  uniform  classification? 

Mr.  Faulkner.  I  do  not  know  what  would  be  the  views  of  the 
commission,  but  I  will  say  that  if  I  were  on  that  committee  I  would 
welcome  and  appeal  to  the  commission  to  have  a  representative  to 
act  with  the  carriers ;  that  is,  to  help  them  in  these  matters,  and  thus 
keep  in  touch  with  the  commission.  I  think  a  representative  of  the 
commission  does  appear  at  some  of  the  meetings  called  by  the 
carriers. 

Mr.  Talcott.  That  is  just  what  this  bill  will  permit. 

Mr.  Faulkner.  No;  because  the  railroads  have  nothing  to  do 
with  it  under  this  bill. 

Mr.  Talcott.  There  is  nothing  said  about  rates  or  ratings? 

Mr.  Faulkner.  No;  but  it  directs  the  commission  to  make  the 
classification,  not  the  carrier,  and  further,  if  you  fix  the  classified- 
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tion  of  an  article  by  saying  it  shall  be  in  the  first  class,  that  article 
has  got  to  take  the  first  class  rating.  If  you  describe  it  in  the  second 
class  it  has  got  to  take  the  second  class  rating.  In  that  way  it  can 
and  does  fix  the  rate;  and  an  amendment  is  suggested  to  give  the 
commission  the  definite  power  to  fix  a  definite  rate  to  each  classi- 
fication and  for  each  article.  If  this  view  is  approved  and  the  sug- 
gestions incorporated,  I  hope  it  will  not  prove  unwise. 

There  is  one  law  that  fully  has  proven  the  wisdom  of  proper  co- 
operation between  the  carriers  and  the  Interstate  Commerce  Com- 
mission. I  refer  to  the  boiler-inspection  bill.  The  commission  had 
representatives  before  the  committee,  the  Federation  of  Labor,  the 
boiler  employees,  and  the  representatives  of  the  brotherhoods,  and 
I  represented  the  railroads.  This  bill  has  not  been  the  subject  of 
litigation.  It  was  a  bill  prepared  with  great  care  in  the  presence  of 
all  interests,  and  by  men  skilled  in  that  branch  of  mechanics.  The 
regulations  after  the  passage  of  the  bill  were  prepared  by  the  same 
means  of  cooperation  Avith  the  officials  of  the  commission,  and  I  think 
I  may  say  it  has  worked  satisfactorily.  Personally,  in  representing 
the  railroads,  I  seek  always  the  cooperation  and  advice  of  the  com- 
mission in  everything  where  it  is  proper  and  possible  to  do  so. 

Mr.  EscH.  Under  the  law  now  the  commission  has  the  right  to  fix 
what  is  a  reasonable  rate? 

Mr.  Faulkner.  Yes,  sir. 

Mr.  EscH.  If  this  bill  be  passed,  would  not  the  commission  have 
the  right  to  determine  what  was  a  reasonable  classification  after  a 
full  hearing? 

Mr.  Faulkner.  Of  course,  on  complaint  or  on  their  own  motion. 
But  that  authority  would  only  exist  after  they  had  decided  the 
jurisdictional  fact  that  it  was  not  reasonable.  They  have  first  to 
decide  that  the  carriers'  rate  is  not  reasona'ble.  If  it  is  reasonable 
their  powers  and  functions  under  the  law  ends  at  once.  It  is  only 
when  in  its  judgment  it  finds  that  the  rate  is  unreasonable  that  it 
has  the  power  given  by  statute  to  go  further  and  fix  a  reasonable 
rate.  From  this  you  see  that  under  the  present  law  the  question  is 
a  judicial  one  for  them  to  determine  first,  is  it  reasonable? 

Mr.  EscH.  Of  course  the  original  act  only  allows  the  commission 
to  establish  what  shall  be  a  maximum  rate  to  be  charged  ? 

Mr.  P^AULKNER.  Yes,  sir. 

Mr.  EscH.  And  this  bill,  being  an  amendment  of  section  15  of  the 
existing  law,  first  further  amended,  it  still  leaves  that  same  limita- 
tion ? 

Mr.  Faulkner.  I  am  not  certain  that  if  you  give  it  the  power  to 
fix  the  rating  it  would  not  repeal  the  maximum  provision,  because 
it  fixes  the  rate  as  an  original  rate;  but  if  you  go  further  and  give 
it  the  power  to  fix  a  definite  rate,  that  rate  would  supersede  all 
former  rates  and  become  a  fixed  Government  rate. 

Gentlemen,  you  will  excuse  me.  1  had  no  idea  of  talking  over 
five  minutes. 

Commissioner  Clark.  I  am  not  quite  satisfied  with  Senator  Faulk- 
ner's statement  that  there  is  only  one  law  in  the  administration 
which  has  been  brought  about  in  a  very  satisfactory  manner  by  the 
closer  cooperation  between  the  connnission  and  representatives  of 
the  railroads.  I  point  to  the  fact  that  the  regulations  and  rules 
established  by  the  commission  under  section  20  of  the  act   for  the 
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forms  of  accounting  wore  established  in  that  same  way  after  a  period 
of  some  two  years  of  such  negotiations;  that  the  standards  of  appli- 
ances on  freight  cars  were  brought  before  the  commission  on  an 
absolute  agreement  between  the  railroads  and  the  representatives  of 
the  commission,  who  had  been  conferring,  except,  as  I  remember, 
on  two  points;  and  T  will  not  take  the  time — I  just  make  the  general 
statement  that  in  every  large  administrative  function  which  this 
commission  performs — it  is  true  of  tariff  regulation,  in  the  statis- 
tical division,  and  all  along  the  line — that  we  undertake  first  to 
acquaint  ourselves  with  all  the  facts  and  with  giving  the  carriers 
opportunity  to  present  all  they  w^anted  to  present;  we  have  con- 
ferred between  our  representatives  and  theirs  and  reached  agreement 
on  every  point  on  which  it  was  possible  to  reach  an  agreement. 

Mr.  EscH.  In  reference  to  the  enforcement  of  the  eight-liour 
law^ 

Commissioner  Clark  (interposing).  We  have  made  no  adminis- 
trative regulations  regarding  that  law. 

Mr.  Faulkner.  1  want  to  say  to  the  chairman  of  the  commission, 
if  he  will  permit  me,  that  he  misunderstood  me  as  I  probably  mis- 
understood him.  I  only  gave  that  as  one  illustration  with  which  I 
was  thoroughly  familiar.  I  know  of  the  others  Mr.  Clark  has  men- 
tioned and  fully  agree  with  him  that  they  have  always  resulted  bene- 
ficially to  the  interests  of  all  affected. 

Commissioner  Ci^ark.  Of  course,  where  other  interests  are  affected 
we  call  them  in  just  the  same.  We  try  to  get  all  the  facts  and  to 
give  everj^body  interested  an  opportunity  to  be  heard. 

Mr.  EscH.  Was  that  true  in  getting  out  your  forms  for  uniform 
accounting  ? 

Mr.  Clark.  Yes,  sir.  Of  course,  the  public  was  not  interested  in 
that  question  of  the  foi*ms  of  the  accounting,  except  as  they  were 
represented  by  the  commission  in  trying  to  protect  the  interests  of 
the  public:  those  forms  Avere  between  representatives  of  the  com- 
mission and  representatives  of  the  railroad. 

Going  back  to  this  matter  of  the  freight-car  equipment,  there  the 
employees  of  the  railroads  were  called  in  through  their  representa- 
tives; the  railroads  were  represented;  the  commission  was  repre- 
sented; and  the  employees  were  represented  by  those  delegated  for 
that  purpose. 

Mr.  CuLLOP.  Is  there  anything  further,  Mr.  Commissioner,  to  be 
heard  from  your  side  ? 

Commissioner  Clark.  I  do  not  think  so,  Mr.  Chairman. 

Mr.  CuLLOP.  Gentlemen,  the  reporter  will  furnish  you  copies  for 
revision,  and  I  hope  that  you  will  revise  them  and  return  them  as 
quickly  as  you  can,  and  that  the  committee  will  be  called  together 
and  take  some  action  so  that  they  can  go  to  the  printer  and  be 
printed  promptly. 

Commissioner  Clark,  at  the  request  of  one  of  the  gentlemen,  I  do 
not  remember  which  one,  you  are  requested  to  put  in  your  revision 
the  amendment,  if  you  thought  one  was  necessary,  which  you  would 
suggest,  and  I  hope  you  will  do  that,  so  that  the  committee  may  have 
it  for  consideration  when  it  takes  up  tlie  bill. 

(Thereu]ion  tlic  committee  adjourned  subject  to  tlio  cnll  of  the 
chairman.) 
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A  bill  (H.  R.  13354)  prohibiting  common  carriers  from  owning  or  leasing  coal  lands. 

Be  it  enacted,  etc.,  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the 
provisions  of  this  act  to  acquire  ownership  of  any  lands  underlain  by  coal  or  of  any 
coal  underlying  any  lands,  except  as  may  be  necessary  and  intended  for  its  use  in 
the  conduct  of  its  business  as  a  common  carrier. 

Sec.  2.  That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  this  act  to  lease  or  sell  upon  a  royalty  basis  to  any  person  or  persons,  firm  or  firms, 
corporation  or  corporations,  any  lands  underlain  by  coal,  or  any  coal  underlying 
any  lands,  whether  the  ownership  of  such  lands  and  coal  or  such  land  or  coal  has 
been  heretofore  or  may  be  hereafter  acquired  by  said  common  carrier. 

Sec.  3.  That  from  and  after  January  1,  1916,  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to  transport  from  any  State,  Territory,  or 
the  District  of  Columbia,  to  any  other  State,  Territory,  or  the  District  of  Columbia, 
or  to  any  foreign  country  any  coal  or  products  of  coal  or  products  from  land  under- 
lain by  coal  manufactured,  mined,  or  produced  by  it  or  under  its  authority,  or  by 
any  person  or  persons,  firm  or  firms,  corporation  or  corporations,  to  whom  or  to  which 
said  common  carrier  may  have  or  hereafter  may  have  leased  or  sold  upon  a  royalty 
basis  any  lands  underlain  by  coal  or  any  coal  underlying  any  lands,  except  such 
coal  or  products  of  coal  or  products  from  land  underlain  by  coal  as  may  be  necessary 
and  intended  for  its  use  in  the  conduct  of  its  business  as  a  common  carrier. 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington,  D.  C,  February  5,  19 1^^ 

The  committee  assembled  at  3  o'clock  p.  m.,  Hon.  William  C. 
Adamson  (chairman)  presiding. 

The  Chairman.  What  is  the  subject  you  wish  to  speak  about, 
Mr.  Cooper — the  mining  and  transporting  of  coal  ? 

STATEMENT  OF  JAMES  A.  COOPER,  JR.,  ESQ.,  OF  TERRE  HAUTE, 

IND. 

Mr.  Cooper.  Yes,  Mr.  Chairman;  it  is  in  reference  to  the  com- 
modities clause  of  the  Hepburn  Act.  I  am  here  with  these  gentlemen 
representing  them  as  attorney.  My  personal  knowledge  of  the  matter 
is  not  extensive;  and  I  want  to  make  a  brief  statement  and  then  let 
them  testify  in  reference  to  the  matter. 

What  we  desire  to  submit  to  you  is  in  reference  to  the  Hepburn 
amendment  of  June  29,  1906,  to  the  Interstate  Commerce  Commission 
act.  That  amendment,  you  will  remember,  was  intended  to  divorce 
transportation  from  production  and  to  prevent  the  railroads  from 
being  in  competition  with  their  shippers.  That  amendment  was 
thought  at  the  time  it  was  passed  to  cover  the  matter  of  manufactur- 
ing, mining,  and  production  of  commodities  by  railroad  companies, 
and  also  the  owning  of  them. 

But  as  construed  by  the  Supreme  Court  in  the  Delaware  &  Hudson 
case,  in  213  United  States  Reports,  page  366,  the  operation  of  the 
clause  was  cut  down  very  materially;  so  that  if  the  railroad  disassoci- 
ated itself  from  the  commodity  before  the  act  of  transportation  began 
it  was  held  not  to  be  within  the  meaning  of  the  act. 
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The  Chairman.  In  other  words,  they  can  mine  it  and  sell  it,  and 
then  haul  it  ? 

Mr.  Cooper.  They  can  mine  it  and  sell  it,  and  then  haul  it;  yes, 
sir.  Or  they  could  mine  it  and  bring  it  to  tlie  pit's  head  and  sell  it 
to  an  independent  company  composed  of  their  own  stockholders,  the 
railroad  forming  anotlier  corporation  to  go  on  with  that  business. 

Now,  the  situation  which  presents  itself  here  is  in  many  respects 
analogous  to  the  anthracite  coal  situation.  It  is  the  bituminous  coal 
situation  in  Indiana  and  Illinois.  There  are  approximately  3,000,000 
acres  of  coal  lands  in  Indiana  and  Illinois,  about  1,000,000  of  which 
are  presently  available  for  coal  operation  from  a  commercial  stand- 
point; the  other  2,000,000  acres  will  not  become  available  until  the 
lurther  passage  of  time,  with  improved  methods,  additional  railroad 
and  switch  facilities,  and  higher  prices. 

Of  the  1,000,000  acres  of  coal  available  at  present,  it  is  estimated 
that  about  160,000  acres  are  in  Indiana  and  the  other  840,000  acres 
in  Illinois.  It  has  come  about  that  of  the  Indiana  available  coal 
lands  60  per  cent  have  come  into  the  ownership  of  the  railroads  oper- 
ating in  Indiana,  either  directly  or  indirectly,  through  stock  ow^ner- 
ship  in  other  companies  or  by  bond  holding  in  other  companies  or  by 
financial  backing  by  any  one  of  various  methods. 

In  Illinois  the  proportion  is  a  little  more  than  60  per  cent — about 
66§  per  cent.  In  other  words,  of  the  840,000  acres  of  available  coal 
lands  in  Illinois  at  present,  approximately  541,000  acres  are  in  the 
hands  of  railroads,  besides  75,000  acres  in  the  hands  of  large  holders 
who  are  believed  to  hold  for  the  railroads,  a  total  of  616,000  acres. 

In  Indiana,  of  160,000  acres  of  available  coal  lands  about  93,500 
acres  are  in  the  hands  of  the  railroads. 

The  independent  operation  of  coal  has  gone  on  in  Indiana  for  about 
50  years.  The  railroad  activity  in  coal  has  been  confined  almost 
wholly  to  the  past  five  years,  that  is  to  say,  since  the  Hepburn  Act 
was  construed  by  the  United  States  Supreme  Court,  as  before  related, 
on  May  3,  1909.  In  the  lapse  of  50  years  the  independent  oper- 
ators, therefore,  have  come  into  possession  of  40  per  cent  of  the 
available  coal;  and  in  the  lapse  of  about  five  years  the  railroads 
have  come  into  the  possession  of  about  60  per  cent. 

Now,  to  state  this  briefly,  this  situation  is  at  present  existing 
throughout  that  whole  field,  that  of  the  1,000,000  acres  of  available 
coal  lands  now  owned  and  in  the  channels  of  commercial  coal  min- 
ing nearly  90  per  cent  is  to-day  financially  bankrupt,  destitute  of 
power  to  operate  successfully  and  destitute  of  power  to  borrow 
money. 

The  operation  of  the  railroad- owned  companies  by  their  officials 
has  been  such  that  they  have  sacrificed  the  coal  companies  in  order 
to  maintain  the  full  rates  of  carriage  for  the  railroads;  the  railroads 
have,  in  the  case  of  some  of  them,  as  the  proof  will  show,  had  to 
guarantee  the  pa^rment  of  the  bonds  of  the  coal  companies.  The 
stock  is  worthless;  the  bonds  are  well-nigh  worthless  in  some  in- 
stances, although  of  course  in  the  case  where  the  railroads  have 
guaranteed  them  they  have  value.  Large  numbers  of  independent 
coal  operators  have  been  driven  out  of  business;  and  to-day  the  situ- 
ation presents  itself  that  the  prominent  coal  operators  see  ahead  of 
them  practical  extermination. 

With  that  in  mind,  feeling  that  the  enforcement  of  the  Sherman 
Antitrust  Act  requires  proof  of  definite  acts,  requires  litigation,  and 
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requires  from  throe  to  five  years  in  order  to  carry  it  out,  and  consid- 
ering that  the  present  situation  has  all  come  about  within  five  years, 
these  men  see  that  if  they  resort  to  the  Sherman  Antitrust  Act  they 
will  probably  not  be  here  to  reap  the  benefits  of  a  decision  when  it 
is  rendered. 

That  being  the  case,  they  want  the  commodities  clause  of  the  Hep- 
burn Act  amended  so  as  to  carry  out  the  purpose  which  the  debates 
in  the  Senate  and  the  House  in  1906  show  that  Congress  intended 
that  it  should  have — that  is  to  say,  to  absolutely  divorce  the  rail- 
roads from  competition  with  their  own  shippers. 

The  Chairman.  You  want  to  prevent  or  defeat  the  subterfuge  ? 

Mr.  Cooper.  Yes,  sir;  to  defeat  the  subterfuge. 

Mr.  Stevens.  Just  what  are  the  practices  that  the  railroads  fol- 
low that  you  object  to?  State  them,  so  that  we  can  have  the  situa- 
tion clearly  before  us. 

Mr.  Cooper.  Yes,  sir.  I  want  to  say,  Mr.  Chariman  and  gentle- 
men, that  1  am  not  experienced  in  speaking  to  such  a  body  as  this,  and 
if  1  get  long-winded  1  want  you  to  stop  me,  and  if  i  am  not  speaking 
about  what  you  want  to  know"  I  will  ask  you  to  set  me  right. 

The  practices  which  we  object  to  are  these:  Under  the  general 
head  of  furnishing  facilities  for  shipments  at  times  of  good  market 
conditions,  the  railroads  in  Indiana  and  Illinois  in  the  past  have 
violated  tiieir  duty — they  have  furnished  cars  to  the  companies  in 
which  they  were  interested  and  denied  cars  to  independent  operators. 

Secondly,  as  to  the  more  serious  phase  of  it 

Mr.  Stevens  (interposing) .  Well,  you  have  ample  provision  of  law 
to  obtain  redress  for  that  now  from  the  Interstate  Commerce  Commis- 
sion, have  you  not  ? 

Mr.  Cooper.  It  requires  litigation  each  tim.e,  sir. 

Mr.  Stevens.  But  does  not  the  Interstate  Commerce  Commission 
have  authority  upon  a  proper  showing  to  make  an  order  for  the  com- 
pany to  desist  from  that  discrimination  ? 

Mr.  Cooper.  Both  the  Interstate  Commerce  Commission  and  our 
State  railroad  commissions;  yes,  sir.  We  have  in  Indiana  and  Illinois 
both  railroad  commissions  which  have  power 

The  Chairman.  But  if  we  enact  additional  law  to  meet  the  case,  it 
will  not  be  self-enforcing;  it  will  still  require  litigation  to  enforce  it. 

Mr.  Cooper.  But,  Mr.  Chairman,  the  course  of  decisions  in  refer- 
ence to  the  Hepburn  Act  has  shown  that  if  you  forbid  the  act  it  may 
be  restrained — the  commission  of  the  act  may  be  restrained. 

And  I  was  just  going  to  go  into  the  further  step  there  to  develop  the 
other  point.  The  two  general  heads  of  complaint  are,  first,  the  fur- 
nishing of  facilities  for  shipment;  second,  the  practice  of  the  railroad 
comp^jiy  enabling  the  producing  company  to  go  into  a  bad  market 
and  sell  for  less  than  the  cost  of  production,  the  railroad  company  get- 
ting its  full  charge  for  carriage,  and  subsequently  making  up  by  one 
means  or  another — by  lending  money  at  2  per  cent  in  some  instances 
and  by  guaranteeing  additional  bond  issues  in  other  instances — the 
losses  which  the  operating  company  suffers  as  a  result  of  sales  at  such 
low  prices. 

Now,  those  two  general  heads  will  cover  the  situation. 

The  Chairman.  Well,  does  not  that  amount  to  rebating? 

Mr.  Cooper.  It  has  to  happen;  it  has  to  show  upon  the  books; 
prosecution  has  to  follow,  and  a  penalty  is  inflicted.     But  in  the 
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meanwhile  the  independent  operator  has  gone  to  the  wall;  he  has 
not  got  the  relief  by  forbidding  the  commission  of  the  act. 

Mr.  Stevens.  Well,  can  you  not  go  further  than  that  ?  If  it  is  a 
practice  that  has  been  indulged  in,  can  you  not  go  before  the  Inter- 
state Commerce  Commission,  just  as  you  have  come  before  this  com- 
mittee, and  say,  ''Such  and  such  practices  on  the  part  of  the  rail- 
roads exist,  and  it  is  the  practice  of  such  and  such  railroads;  and 
we  ask  jou  to  issue  an  order  to  compel  the  railroads  to  desist  from 
that  land  of  practice  entirely."     Can  you  not  do  that? 

Mr.  Cooper.  Our  opinion  has  been  that  we  could  not  do  it  effec- 
tively; no,  sir.  We  could  not  do  it  effectively,  because  it  requires 
definite  proof  in  each  instance. 

Now,  to  develop  the  thought  I  was  going  to  bring  out:  If  we  get 
the  relief  here  which  we  ask,  in  forbidding  the  carrying  railroad  from 
having  any  interest  of  any  sort  in  coal  lands,  forbid  them  from  own- 
ing lands  and  leasing  them  to  other  persons  or  companies,  then  we 
feel  that  the  temptation  to  do  those  things  will  be  utterly  removed 
from  the  railroads,  and  instead  of  having  to  take  them  in  each  indi- 
vidual case,  and  follow  their  tracks,  and  prevent  them  from  doing 
that  given  act,  the  financial  interest  which  led  them  to  do  it  will  be 
absent.  Then,  when  that  law  is  enforced  and  the  railroad  is  re- 
quired to  divorce  itself  utterly  from  ownership  and  to  do  nothing 
but  carry,  they  are  not  going  to  do  these  things,  which  we  say  that 
they  are  doing,  have  done,  and  will  continue  to  do.  That  is  the 
point  we  are  driving  at. 

Mr.  EscH.  You  would  not  prohibit  the  common  carrier  from 
owning  coal  lands  and  mining  coal  for  use  on  its  own  line  ? 

Mr.  Cooper.  No,  sir. 

Mr.  EscH.  They  have  a  right  to  do  that  under  the  existing  com- 
modity clause. 

Mr.  Cooper.  We  would  not  desire  to  do  that;  no,  sir. 

Mr.  EscH.  In  what  way  does  this  discrimination  as  to  cars  come  in  ? 
Will  you  illustrate  that  by  some  concrete  example  ? 

Mr.  Cooper.  I  think  I  had  better  get  Mr.  Kolsem  to  answer  that. 

Mr.  Kolsem.  On  that  question  I  have  not  any  data.  The  most  of 
the  trouble  we  had  in  that  respect  is  over  now ;  they  have  been  doing 
better  recently  on  the  car  situation.  The  chief  trouble  we  have  now 
is  in  the  railroads  competing  with  us  and  selling  the  coal  for  less  than 
cost  of  production. 

Mr.  Cooper.  In  reference  to  cars,  I  will  say  this,  that  it  is  true 
that  since  the  Indiana  Kailroad  Commission  began  its  work  they  have 
got  the  car  distribution  in  very  much  better  condition  than  it  was 
formerly,  when  the  railroads  first  began  the  practice.  We  had  a 
railroad  commission  law  passed  in  1905  and  reenacted  in  1907. 

Mr.  EscH.  But  the  Interstate  Commerce  Commission  has  rendered 
decisions  covering  the  question  of  car  distribution  among  the  inde- 
pendent coal  miners  and  the  coal  roads,  and  I  take  it  that  those  deci- 
sions would  apply  to  the  Indiana  situation  as  well  as  elsewhere. 

Mr.  Cooper.  Yes,  sir.  Now,  that  part  of  the  difficulty  has  been 
met  to  a  very  large  extent,  but  I  speak  of  that  as  a  standing  tempta- 
tion to  the  railroads  all  the  time  to  take  a  chance  on  that. 

The  second  cause  of  complaint  is  what  I  would  like  to  illustrate  if 
I  can.  The  second  phase  of  the  situation,  the  practice  of  the  rail- 
roads lending  money  as  low  as  2  per  cent  to  these  companies  which 
operate  their  coal  lands,  or  of  guaranteeing  the  bonds  of  the  operating 
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company,  as  has  been  done  in  the  case  of  the  Monon  Railroad  and 
the  Monon  Coal  Co. — or  else  buying  lands  and  developing  them  up 
to  the  point  of  commercial  operation,  and  then  taking  a  royalty  up 
to  8  cents  a  ton,  as  the  Chicago  &  Eastern  Illinois  Railroad  Co. 
is  doing  in  Indiana  to-day,  the  ordinary  royalty  in  Indiana  being  2J 
cents  where  the  operator  leases  the  coal  land  from  the  private 
owner — this  is  the  feature  I  wish  to  speak  particularly  about. 

The  Chicago  &  Eastern  Illinois  Railroad  takes  the  Deering  Coal 
Co.,  finances  its  operations,  directly  and  indirectly,  and  gets  a  royalty 
from  it  of  probably  8  cents  a  ton.  You  can  take  the  case  of  the 
J.  Woolley  Coal  Co.  or  the  J.  K.  Deering  Co.  Mr.  Jacob  C.  Kolsem, 
who  is  present,  Avill  testify  that  he  to-day,  as  an  independent  operator, 
leases  lands  from  the  C.  &  E.  I.  Railroad  and  pays  it  2 J  cents  a  ton, 
A  short  distance  away  from  his  mine  is  the  J.  K.  Deering  Co.,  which 
is  financed  entire!}^  by  the  C.  &  E.  I.,  and  which  pays  the  C.  &  E.  I., 
it  is  reported,  8  cents  a  ton  royalty.  The  J.  K.  Deering  Co.  goes 
into  the  market  from  the  same  field,  supposedly  paying  the  same 
railroad  rates,  and  undersells  Mr.  Kolsem's  company  in  the  Chicago 
market  on  coal.  The  C.  &  E.  I.  is  the  real  financial  backer  of  the  Deer- 
ing Co.;  and  it  is  keeping  outside  of  the  Hepburn  Act,  as  it  has  been 
construed;  the  C.  &  E.  I.  Railroad  getting  its  carrying  charges  and 
making  up  whatever  is  necessary  to  continue  the  Deering  Coal  Co.  in 
its  operations.  That  is  a  concrete  instance  of  the  effect  on  the  com- 
mercial market  of  that  practice. 

Mr.  EscH.  Is  the  question  of  interlocking  directorates  involved  in 
that  transaction  ? 

Mr.  Cooper.  I  think  not,  sir;  I  do  not  think  prohibiting  interlocking 
directorates  will  prevent  it. 

Mr.  EscH.  I  did  not  know  but  that  it  was  involved  in  that  par- 
ticular instance,  the  same  directors  being  on  the  boards  of  the  coal 
conrpany  and  the  railroad  company. 

Mr.  Cooper.  Mr.  Shirkie  states  the  fact  to  be  that  that  question  is 
not  involved,  and  I  think  that  is  true. 

The  Chairman.  If  it  is  really  true  that  the  coal  corporation  is  a 
diunmy  erected  by  the  railroad  company  and  under  its  patronage  for 
the  purpose  of  enabling  it  to  haul  coal  and  make  its  freight  charges, 
even  though  the  coal  corporation  is  not  in  itself  a  paying  proposition, 
what  is  the  reason  that  you  can  not  prove  that  fact  before  the  Inter- 
state Commerce  Commission  and  get  relief  under  the  present  law  ? 

Mr.  Cooper.  You  have  in  mind,  Mr.  Cliairman,  the  doctrine  an- 
nounced by  the  Supreme  Court  in  the  Lehigh  case  (220  U.  S.,  257). 
In  that  case  the  Leiiigh  Valley  Railroad  owned  all  of  the  stock  of 
the  operating  company.  The  Supreme  Court  said  that  that  was 
clearly  a  device  to  avoid  the  operation  of  the  Hepburn  Act,  and  that 
they  would  treat  it  just  as  if  that  independent  corporation  did  not 
exist  at  all  and  as  if  the  Lehigh  Co.  were  performing  the  acts  entirely 
in  its  own  name. 

The  Chairman.  Does  the  railroad  company  have  to  own  all  the 
stock  of  the  coal  company  in  order  to  come  within  that  ruling,  or 
merely  a  control  of  the  stock  ? 

Mr.  Cooper.  Merely  a  control. 

Mr.  Stevens.  It  does  not  seem  to  me,  Mr.  Chairman,  that  it  is 
necessary  to  go  as  far  as  that  in  order  to  come  within  the  proliibition 
of  the  present  law.  It  seems  to  me  that  if  it  is  disclosed  that  there  is 
an  undue  discrimination  by  the  railroad  company  in  favor  of  that 
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shipper,  that  there  is  practically  a  rebate  in  the  way  of  undue 
assistance  to  that  shipper,  which  it  will  not  give  to  any  other  shipper; 
that  is,  if  it  guarantees  its  bonds,  or  if  it  assists  that  shipper  in  any 
kind  of  way — it  seems  to  me,  as  I  say,  that  that  is  a  clear  discrimina- 
tion under  sections  2  and  3  of  the  interstate-commerce  law. 

The  Chairman.  You  would  not  have  to  prove  that  the  coal  com- 
pany was  merely  a  dummy  on  that  theory? 

Mr.  Stevens.  It  looks  to  me  so,  Mr.  Chairman.  Have  you  pre- 
sented that  situation  to  the  commission,  Mr.  Cooper? 

Mr.  Cooper.  We  have  not.  I  think,  however,  that  you  are 
entirely  correct  on  the  proposition  that  that  sort  of  thing  can  be 
reached  under  the  Sherman  Antitrust  Act. 

The  Chairman.  No  ;  under  the  interstate- commerce  law  as  amended. 

Mr.  Stevens.  Yes;  under  the  interstate-commerce  law  as  it  stands 
to-day. 

Mr.  Cooper.  Well,  I  am  afraid  of  that,  in  this  respect,  that  until 
the  Supreme  Court  does  back  away  from  the  narrow  construction 
they  put  on  the  Hepburn  Act  in  the  Delaware  &  Hudson  case,  there 
is  too  great  uncertainty  in  the  matter;  you  would  have  to  prove 

The  Chairman  (interposing).  Mr.  Stevens  suggests  that  it  dis- 
associates such  a  case  from  that  provision,  called  the  commodity 
clause,  and  puts  it  on  the  ground  of  rank  discrimination  in  the  way  of 
granting  rebates. 

Mr.  Cooper.  I  thought  3"ou  were  speaking  of  this  particular  pro- 
vision as  to  commodities. 

Mr.  Stevens.  No;  I  am  speaking  of  the  general  provisions  of  law; 
they  have  not  a  right,  under  the  general  interstate-commerce  act, 
sections  2  and  3 — the  Monon  Railroad  Co.  has  no  more  right  to 
guarantee  those  bonds  than  it  has  to  guarantee  bonds  of  mine  or 
Mr.  Kolsem  or  anybody  else;  and  if  it  does  so,  it  seems  to  me  that 
that  is  undue  discrimination. 

Mr.  Cooper.  I  think  that  is  true,  Mr.  Stevens;  but  the  thing  which 
we  desire  to  point  out  is  this :  We  have  here  a  set  of  men  in  Indiana, 
where  my  knowledge  is  more  clear  than  it  is  as  to  the  Ilhnois  field, 
who  possibly  represent  fifteen  or  twenty  mdlhons  of  dollars  in  the 
aggregate.  We  have  arrayed  against  them  men  representing 
$100,000,000  or  $150,000,000.  We  have  a  set  of  men  here  who  can  not 
borrow  on  coal  lands,  because  coal  lands  are  diminishing  securities; 
whereas  arrayed  against  them  you  have  railroads,  which  are  able  to 
borrow  upon  their  earning  capacity,  upon  all  the  rest  of  their  plants, 
and  then  use  that  money  or  that  credit  to  back  up  their  coal  com- 
panies. They  have  a  constant  earning  power,  which  gives  them  a 
financial  backing  for  the  purpose  of  borrowing  money  which  the 
independent  does  not  have. 

Mr.  Stevens.  Yes;  but  we  thought  we  had  stopped  that,  and  I 
think  we  have.     If  we  have  not,  we  want  to  do  it. 

The  Chairman.  The  law  provides  that  they  shall  not  use  their 
money  and  credit  for  one  patron  and  deny  it  to  another. 

Mr.  Cooper.  Yes,  sir. 

The  Chairman.  They  must  treat  all  alike. 

Mr.  EscH.  Please  notice  this  language  of  the  interstate-commerce 
act,  section  3,  first  clause: 

That  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  tliis 
act  to  maintain  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  firm,  coiporation,  or  locality,  or  any  particular  description  of  traffic 
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in  any  respect  whatsoever,  or  to  subject  any  particular  person,  company,  firm,  corpo- 
ration, or  locality,  or  any  particular  description  of  traffic,  to  any  undue  or  unreasonable 
prejudice  or  disadvantage  in  any  respect  whatsoever. 

That  is  as  broad  as  language  can  make  it. 

Mr.  Cooper.  Yes,  sir.  Now,  I  would  say,  in  reply  to  that,  that 
from  the  standpoint  of  getting  protection  under  it,  it  requires  that  a 
case  shall  be  made  in  each  instance.  It  would  re(juire  that  Mr. 
Shirkie,  for  example,  should  show  that  he  as  an  individual  has 
been  harmed  by  the  preference  given  the  Deering  Co.;  Mr.  Kolsem 
would  have  to  do  the  same;  Mr.  Freeman  would  hav^  to  do  the 
same. 

Mr.  Chairman.  Well,  you  can  not  pass  any  law  that  will  dispense 
with  specific  proof  of  whatever  you  complain  of. 

Mr.  Cooper.  But  here  is  what  you  can  do,  Mr.  Chairman.  You  can 
have  a  law  under  which  you  can  bring  the  C.  &  E.  I.  Railroad  Co. 
in  by  an  injunction  suit  and  make  it  obey  the  prohibition  of  the  law. 

The  Chairman.  We  have  alread}^  done  that. 

Mr.  Cooper.  And  you  can  restrain  the  C.  &  E.  I.  Railroad  not 
only  as  to  Mr.  Shirkie,  and  as  to  Mr.  Kolsem,  and  Mr.  Freeman, 
but  as  to  the  conduct  of  its  w^hole  business. 

The  Chairman.  But  this  present  law  gives  just  such  a  right;  it  is 
plenary  in  its  terms. 

Mr.  Cooper.  Under  this  law  you  could  not  go  into  court  and  get 
an  injunction  against  their  doing  these  things  as  a  railroad  throughout 
its  whole  policy;  whereas  if  you  have  a  law  which  absolutely  prohibits 
them  from  doing  these  things,  ownership  of  mines,  and  all  those 
things,  then  you  get  a  constant  prohibition  against  their  owning, 
operating,  or  being  interested  in  any  way  in  the  coal  mines;  and  in 
that  way  the  temptation  is  entirely  removed;  you  have  not  got  to  be 
constantly  coming  back  at  them  to  do  that. 

Mr.  Stevens.  Now  just  look  at  these  facts  which  have  already 
been  brought  to  your  attention:  First,  Mr.  Esch  asked  you  if  you 
would  prohibit  the  railroad  companies  owning  and  operating  coal 
mines  exclusively  for  their  own  purposes,  and  you  said  ^^No";  and 
I  think  you  are  right  about  that,  because  that, would  be  unsafe. 

Mr.  Cooper.  Yes,  sir. 

Mr.  Stevens.  So  that  the  railroad  companies  must  be  allowed  to 
own  and  operate  coal  mines  for  their  own  purposes. 

Then,  secondly,  we  prohibit  them  discriminating  in  any  way  against 
the  individual  owners  of  mines.  And  the  Interstate  Commerce 
Commission  every  week  or  two  are  issuing  general  orders  describing 
various  kinds  of  discriminations  and  various  kinds  of  rebates  and 
forbidding  the  carriers  to  indulge  in  that  kind  of  practices.  Within 
the  last  week  or  ten  days  you  have  noticed  in  the  papers  that  the 
Interstate  Commerce  Commission  has  issued  a  general  order  to  the 
railroad  companies  that  they  must  charge  for  service  performed  in 
hauling  cars  to  and  from  industrial  lines,  over  the  rails  of  these 
industrial  corporations,  which  service  has  been  free  heretofore. 

There  is  a  general  practice  that  has  been  indulged  in  by  many 
railroad  companies  which  helps  the  large  industrial  concerns  of  the 
country  against  the  small  industrial  concerns;  and  the  Interstate 
Commerce  Commission  has  met  that  by  issuing  a  general  order  for- 
bidding that  sort  of  discrimination. 

And  in  view  of  that,  would  not  the  easiest  way  for  you,  if  you 
could  show  these  facts  that  you  are  telling  us  about,  be  to  ask  the 
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interstate  Commerce  Commission  to  issnc  a  general  order  forbidding 
these  railroad  companies  from  making  any  investments  in,  or  giving 
any  preference  in  the  way  of  financial  assistance  to  any  coal-mining 
concern  that  it  would  not  give  to  every  other  coal-mining  concern  ? 
Can  yon  not  do  that  under  the  existing  law,  just  as  in  that  other 
case  that  1  have  just  mentioned? 

Mr.  Cooper.  I  do  not  believe  we  could  as  to  all  of  it,  Mr.  Stevens, 
for  the  reason  that  the  Interstate  Commerce  Commission  could  not 
give  an  ord^r  to  the  railroads  not  to  invest  in  coal  lands. 

Mr.  Stevens.  No. 

Mr.  Cooper.  It  could  not  give  an  order  to  the  railroads  that  thv. 
officers  of  the  railroads  or  the  stockholders  of  the  railroads  should 
not  be  interested  in  the  stock  of  a  company  shipping  over  their  lines, 
because  the  Supreme  Court  has  said  that  they  can  do  that. 

Mr.  Stevens.  Yes. 

Mr.  Cooper.  And  that  court  has  taken  the  trouble,  in  the  Dela- 
ware &  Hudson  case,  to  point  out  how  they  can  do  it  legally.  So 
that  an  order  of  the  broad  and  sweeping  nature  that  you  mention 
there  could  not  be  made  by  the  Interstate  Commerce  Commission. 
It  could  not  reach  the  ownership  of  stock. 

Mr.  Stevens.  No. 

The  Chairman.  Did  the  Supreme  Court  hold  in  those  cases  that 
Congress  could  not  prohibit  the  railroad  from  owning  the  stock  of 
those  subsidiary  corporations,  or  did  it  merely  hold  that  there  was 
no  law  forbidding  them  doing  so  ? 

Mr.  Cooper.  It  turned  on  the  construction  of  the  act,  Mr.  Chairman. 

The  Chairman.  Then  what  was  held  was  that  the  law  did  not 
forbid  it  ? 

Mr.  Cooper.  That  the  law  did  not  forbid  it;  yes,  sir.  I  might 
say,  Mr.  Chairman,  that  an  amendment  was  offered  by  Mr.  Tillman 
in  the  Senate  which  specifically  covered  just  this  question  of  the 
ownership  or  having  an  interest  in  the  stock  of  the  shipper,  and  that 
amendment  was  voted  down  in  the  Senate.  And  in  the  Supreme  Court 
it  was  held  that  the  law  did  not  cover  those  practices,  because  the 
vote  in  the  Senate  when  the  bill  was  pending  showed  that  Congress 
did  not  intend  to  include  that  prohibition. 

The  Chairman.  But  I  do  not  see  the  necessity  for  further  legisla- 
tion in  that  case,  when  it  seeirs  clear  that  under  the  provision  against 
discrimination  you  could  go  before  the  commission  and  show  the 
practices  in  vogue  and  get  an  order  against  a  persistence  in  discrimi- 
nation by  the  railroads. 

Mr.  Cooper.  Mr.  Chairman,  I  will  assert" this,  with  all  due  defer- 
ence, that  the  order  against  discrimination  would  have  to  be  in  a 
case  presented  upon  the  complaint  of  a  man  who  has  been  injured  and 
to  afford  relief  to  that  individual,  and  it  could  not  cover  the  whole 
field  of  operations  of  the  company.     Now,  in  the  next  place ■ 

Mr.  EscH  (interposing).  Under  the  practice  of  the  commission 
oftentimes  there  are  a  great  many  couplainants  who  are  joined,  and 
these  three  gentlemen  having  a  like  complaint  could  join  in  one  pro- 
ceeding, and  their  clai.n  could  be  adjudicated  and  an  order  issued 
thereon. 

Mr.  Cooper.  Well,  as  to  these  three  gentlemen,  yes;  but  then,  as 
to  all  the  other  fifty-odd  thousand  acres  of  coal  lands  in  operation 
owned  by  other  persons — they  are  all  in  the  same  boat — they  are  not 
protected. 
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Mr.  EsciT.  But  if  this  order  was  issued,  which  practical!}^  has  the 
force  and  effect  of  a  law 

Mr.  Stevens  (interposing).  It  could  be  made  to  cover  them  all; 
there  is  no  difficulty  about  that. 

Mr.  Cooper.  Yes ;  but  still  leave  the  railroads  with  that  temptation 
to  do  the  thing  all  the  time. 

Mr.  Stevens.  I  know,  but  when  the  commission  prohibits  this 
kind  of  practice  clearly,  and  that  order  is  made  of  record  and  served 
on  those  parties,  and  they  know  that  what  they  would  do  would 
subject  them  to  the  penalties  of  law  I  very  much  doubt  if  they  would 
care  to  violate  the  order.  But  granting  that  what  you  say  is  true, 
as  I  have  no  doubt  it  is,  what  do  you  suggest  that  Congress  do  in  the 
matter  ? 

Mr.  Cooper.  Will  you  allow  me  to  defer  my  answer  to  that  for  a 
moment?  At  this  point  I  desire  to  make  a  further  answer  to  the 
observations  in  reference  to  the  relief  to  be  had  under  ser'tions  2 
and  3  of  the  Interstate  Commerce  Commission  act.  Section  2  is 
directed  against  unjust  discrimination.  Section  3  is  directed  against 
imdue  or  unreasonable  preferences  and  advantages.  Now,  if  you 
please,  we  will  assume  the  existence  of  the  facts  and  practices  com- 
plained ol  by  these  gentlemen.  Under  sections  2  and  3  we  will 
assume  that,  in  accordance  with  the  suggestions  of  the  chairman,  of 
Mr.  Stevens,  and  of  Mr.  Esch,  these  gentlemen  for  themselves  and 
for  others  similarly  situated  can  and  do  require  that  the  railroads 
afford  to  them  the  sarae  sort  of  aid  which  they  furnish  to  those  we 
call  the  railroad  coal  companies.  Thereby  these  men  will  have  the 
right  to  receive  and  will  receive  from  the  railroads  aid  either  (a)  by 
the  loan  of  money  at  unreasonably  low  rates  or  (b)  by  the  guarantee- 
ing of  bonds,  or  (c)  by  furnishing  developed  coal  properties  ready  for 
operation  and  not  requiring  any  initial  investment  whatever,  or  (d) 
by  the  purchase  of  coal  at  abnormally  high  prices  so  as  to  cover  losses 
suffered  from  other  sales  at  abnormally  low  prices,  or  (e)  in.  any  one 
of  an  inconceivable  number  of  other  ways,  as  for  example  b}'  permit- 
ting the  prepayment  of  freight  rates  and  taking  the  shipper's  note 
therefor  where  others  pay  cash.  If  sections  2  and  3  reach  this  situa- 
tion at  all,  they  could  reach  it  only  in  that  way;  that  is,  by  giving  to 
these  men  the  same  advantages  had  by  others.  The  result  of  the 
giving  oi  such  relief  would  be  twofold:  First,  the  independents  would 
cease  to  be  independents  and  would  become  railroad  coal  mines,  in 
effect;  they  would  be  subservient  to  and  dependent  upon  the  raiiroads; 
secondly,  the  railroads  would  by  operation  of  the  law  in  such  manner 
be  forced  to  go  even  further  in  an  admittedly  harmful  direction;  that 
is,  toward  railroad  control  of  coal  mining  for  all  purposes  and  of  rail- 
road competition  for  the  business  of  supplying  coal  commercially. 
The  railroads  would  absorb  the  coal  business. 

Certainly,  gentlemen,  both  of  such  results  are  directly  contrary  to 
public  policy  and  to  the  purpose  and  intent  of  National  and  State 
legislation  and  judicial  decision.  Such  relief  would  in  large  part 
nullify  the  Sherman  Antitrust  Act  and  the  Hepburn  Act.  If  it  be 
answered  that  the  contention  just  made  proves  its  own  absurdity  and 
that  such  a  result  would  not  be  perixiitted,  then  we  say  that  we  are 
back  where  we  started,  namely,  in  a  position  where  present  legisla- 
tion does  not  cover  our  situation  and  new  legislation  is  reciuired. 

I  want  to  call  your  attention  to  another  thing  I  have  forgotten, 
which  goes  to  show  that  the  Interstate  Commerce  Commission  must 
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be  unable  to  give  the  relief  which  is  desired  in  these  cases,  and  that 
is  this:  At  the  present  time  the  United  States  Government  is  suing 
the  Delaware,  Lackawanna  &  Western  Railroad  Co.  in  the  United 
States  District  Court  for  the  District  of  New  Jersey,  and  I  have  here 
a  copy  of  the  brief  in  the  case  which  the  Attorney  General  has  sub- 
mitted. That  case  presents  almost  the  same  situation  that  we  have 
here  now — trying  to  get  relief  under  the  joint  operation  of  the  Hep- 
burn Act  and  the  antitrust  act. 

Now,  apparently  they  have  been  unable  to  get  it  under  the  inter- 
state-commerce act,  because  they  are  using  the  antitrust  act  and  the 
Hepburn  Act ;  and  this  is  the  same  Delaware,  Lackawanna  &  Western 
Railroad  Co.  that  they  have  been  litigating  with  since  1909.  It  is 
five  years  now  since  the  Supreme  Court  decision  in  the  suit  brought 
to  protect  the  independent  operators  in  Pennsylvania  against  this 
very  situation. 

Mr.  EscH.  Have  you  a  draft  of  an  amendment  of  the  commodities 
clause  that  you  think  would  cover  your  situation  ? 

Mr.  Cooper.  I  have  not  now;  no,  sir.  But  I  shall  be  pleased  to 
devote  myself  to  preparing  one  and  submit  it  to  the  committee. 

Mr.  EscH.  There  is  no  bill  pending  before  the  committee  covering 
that  point  now,  you  understand. 

Mr.  Cooper,  i  understand,  sir.  We  came  here  to  Washington 
upon  the  understanding  that  your  committee  was  hearing  complaints 
as  to  various  conditions  throughout  the  country,  and  that  is  the 
understanding  under  which  we  are  here. 

(At  this  point  the  chairman  left  the  room  and  Mr.  Cullop  took  the 
chair.) 

Mr.  EscH.  Well,  we  are  all  glad  to  give  you  a  hearing. 

Mr.  Stevens.  And  x  think  we  all  sympathize  with  your  situation. 
Those  practices  should  be  stopped  and  they  must  be  stopped,  but  we 
do  not  want  to  try  to  am.end  the  statutes  if  it  is  not  necessary  to  do  so. 

Mr.  Cooper.  Yes,  sir.  Now,  to  develop  that  point  of  the  necessity, 
Mr.  Stevens:  I  have  not  had  time  myself  to  read  the  whole  brief 
through  in  this  D.,  L.  &  W.  case,  which  I  got  from  the  Department 
of  Justice  only  this  morning.  I  was  talking  with  one  of  the  Assistant 
Attorneys  General  in  reference  to  the  present  situation  and  the  efforts 
to  enforce  the  Sherman  Antitrust  Act  and  the  Hepburn  Act,  and  he 
gave  me  this  brief  [indicating]  and  told  me  that  this  was  the  latest  of 
their  cases  now  in  court.  And  as  far  as  I  have  read  it— I  have  not 
had  time  to  read  more  than  half  of  it — I  note  that  the  case  presents 
almost  identically  our  situation,  and  they  have  not  been  able  to  get 
relief  in  any  other  way,  and  they  had  to  go  into  court  under  these  two 
acts — the  Hepburn  Act  and  the  antitrust  act. 

I  quote  from  that  brief  as  follov/s,  on  page  18: 

A  long  battle  has  been  waged  between  the  Government  and  the  coal-carrying  rail- 
roads in  regard  to  the  constitutionality  and  construction  of  the  commodities  clause  of 
the  Hepburn  Act.  This  battle  is  not  yet  over,  and  the  purpose  of  the  law  has  so  far 
been  successfully  evaded  by  the  coal  roads. 

And  I  do  not  think  I  am  violating  any  confidence  when  I  say  that 
they  are  hoping  to  obtain,  in  this  action  in  the  District  Court  for 
the  District  of  New  Jersey,  when  it  gets  into  the  Supreme  Court,  a 
new  construction  of  the  Hepburn  Act,  which  will  be  broader  than 
the  present  construction.  They  are  hoping  that  the  Supreme  Court 
will  give  them  a  broad  construction  of  it. 
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Mr.  CuLLOP.  As  I  understand  you,  you  desire  to  have  the  Hep- 
burn Act  amended,  just  embracing  the  Tillman  amendment  offered 
in  the  Senate  and  voted  down  there,  and  the  voting  down  of  which 
by  the  Senate  has  been  held  by  the  Supreme  Court  to  show  that  it 
was  not  the  intention  of  Congress  that  the  act  should  cover  instances 
of  this  kind.     That  is  your  object,  is  it  not  ? 

Mr.  Cooper.  Substantially  so;  yes,  sir.  The  Tillman  amendment, 
while  it  was  not  artistically  drawn,  and  Mr.  Tillman  himself  so  stated 
in  introducing  it,  almost  covers  the  ground  we  desire  to  cover. 

But  what  I  have  felt  I  should  like  to  do  would  be  to  draw  an  amend- 
ment which  we  think  would  cover  the  situation  in  Indiana  and 
Illinois  and  prevent  the  evils  we  have  there — not  with  the  expecta- 
tion that  it  would  be  accepted  by  your  committee  as  presented, 
but  simply  as  an  indication  of  what  our  need  is,  and  to  enable  your 
committee  to  revise  or  redraft  it  as  you  deemed  proper. 

Mr.  CuLLOP.  The  reason  given  by  the  Supreme  Court  in  the 
decision  to  which  you  have  referred  for  holding  that  cases  of  this 
kind  were  not  intended  by  Congress  to  be  embraced  within  the  act 
was  that  the  Senate  had  voted  dow^n  the  Tillman  amendment,  w^as 
it  not  ? 

Mr.  Cooper.  Yes,  sir. 

Mr.  CuLLOP.  And  that  was  the  Senate's  own  construction  ? 

Mr.  Cooper.  Yes,  sir. 

Mr.  CuLLOP.  One  of  the  bodies  that  passed  the  act  ? 

Mr.  Cooper.  Yes,  sir.  Now,  just  to  foUow  this  up,  one  further 
illustration  occurs  to  me,  in  answer  to  Mr.  Stevens's  question  and  in 
answer  to  Mr.  Esch's  question,  as  to  the  effect  in  our  situation:  Mr. 
Kolsem  has  5,000  acres  of  coal  land  on  the  C.  &  E.  I.  Railroad. 
Twenty-three  hundred  acres  of  that  are  south  of  Terre  Haute  and 
about  2,500  acres  are  north  of  Terre  Haute.  He  used  to  ship  80  per 
cent  of  his  product  in  Sullivan  County,  just  south  of  Terre  Haute, 
into  Chicago  over  the  C.  &  E.  I.  all  the  way.  In  the  past  12  months 
he  has  been  able  to  ship  only  16  per  cent  of  that  product  to  the  Chi- 
cago market,  for  the  reason  that  the  Dering  Coal  Co.  and  other  com- 
panies along  the  line  of  the  C.  &  E.  I.  have  been  underselling  him 
25,  40,  or  50  cents  a  ton. 

Now,  instead  of  shipping  that  way  he  ships  up  to  Terre  Haute  and 
over  the  Big  Four  Railroad  to  a  market  where  he  can  compete  with 
other  producers. 

That  illustration  shows  the  manner  in  which  the  markets  have  been 
captured  by  the  railroad-owned  companies  and  shows  that  as  to'  all 
the  details  we  would  not  be  able  to  tell  this  committee  just  how  the 
whole  business  is  done.  That  illustration  shows  that  that  is  being 
done  and  being  done  in  a  manner  which  utterly  strangles  the  inde- 
pendent producer. 

Mr.  EscH.  Do  you  know  whether  this  condition  that  you  speak  of 
obtains  in  the  coal  regions  of  Iowa,  Missouri,  and  Kansas  ? 

Mr.  Cooper.  Mr.  Shirkie  can  answer  that. 

Mr.  Hugh  Shirkie.  I  do  not  think  it  does  so  much.  Those  fields 
produce  practically  wholly  for  local  consumption,  and  do  not  com- 
pete with  us  in  the  general  market.  In  fact,  coal  is  shipped  into  those 
States  from  Illinois. 

Mr.  CuLLOP.  But  it  does  obtain  in  Ohio,  Indiana,  and  Illinois  ? 

Mr.  Shirkie.  Yes. 
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Mr.  Cooper.  I  was  going  to  call  your  attention  to  a  compilation 
of  figures  which  we  have  here. 

In  Illinois  the  C.  &  E.  I.  Railroad  Co.  has  35,000  acres  of  coal 
lands;  the  Illinois  Central  has  25,000  acres;  the  Chicago  &  North 
Western  has  48,000;  the  Rock  Island  has  5,000;  the  St.  Paul  has 
25,000;  the  Missouri  Pacific  has  10,000;  the  C,  B.  &  Q.  has  35,000; 
the  Wabash  has  25,000;  the  Union  Pacific,  which  does  not  run  in 
Illinois  at  all,  as  I  understand,  has  45,000  acr.  s  in  that  State.  But 
tlie  Union  Pacific,  as  you  will  remember,  owns  the  stock  control  of 
the  Chicago  &  Alton;  and  to  protect  the  Chicago  &  Alton  the  Union 
Pacific  has  45,000  acres  in  Illinois. 

The  Big  Four  lines  have  90,000  acres  in  Illinois;  the  United  States 
Steel  Corporation  has  75,000  acres  in  Illinois;  the  Clover  Leaf  has 
15,000  acres;  the  Litchfield  &  Madison  has  15,000;  the  St.  Louis, 
Troy  &  Eastern  has  4,000;  the  St.  Louis  &  O'Fallon  has  15,000;  and 
Messrs.  Corey  et  al.,  the  Steel  Corporation  officials,  have  20,000 
acres.  This  makes  a  tot  ait  of  541,000  acres  of  Illinois  property  out 
of  the  840,000  acres  available  for  present  coal  production — in  other 
words,  64  per  cent.  Adding  the  75,000  acres  before  referred  to, 
and  the  total  becomes  616,000  acres  out  of  840,000  acres — in  other 
words,  73  per  cent.  • 

As  to  whether  that  same  condition  exists  in  Missouri,  I  can  answer 
just  this  far:  That  as  a  result  of  our  investigation  with  these  lines 
particularly  the  St.  Louis,  Troy  &  Eastern,  the  St.  Louis  &  O'Fallon, 
and  the  Litt^hfield  &  Madison  go  into  St.  Louis  from  the  Illinois  field; 
and  the  same  demoralized  condition  exists  in  the  St,  Louis  market 
that  exists  in  the  Chicago  market,  as  a  result  of  the  operation  of  the 
coal  and  railroad  companies  joijitly  in  Indiana  and  in  Illinois. 

Now,  I  have  trespassed  on  your  patience  long  enough,  gentlem^en. 
But  I  would  like  to  say  that  we  believe,  and  we  think  it  will  be  found 
to  be  true,  that  unless  there  is  a  prohibition  of  stock  ownership  and  a 
prohibition  of  ownership  of  coal  mines  (excluding  only  that  proposi- 
tion that  they  have  a  right  to  mine  the  coal  they  use  themselves),  the 
situation  which  now  exists  will  not  be  covered;  and  we  say  that  we  do 
not  believe  that  the  independent  operation  of  coal  m.ines  in  Indiana, 
Illinois,  and  Ohio  will  be  possible. 

There  is  just  one  thing  more  which  I  might  say  that  may  remove 
an  element  of  doubt  in  your  minds.  Neither  Ohio  nor  Indiana  nor 
Illinois  have  ever  given  their  railroad  companies  power  to  acquire, 
own,  or  operate  coal  mines.  Pennsylvania,  as  you  will  remember, 
has  done  so  by  the  charters  she  granted  to  the  railroads  there;  and 
that  question  was  troublesom.e  to  the  United  States  Supreme  Court 
when  the  Delaware  &  Hudson  case  went  up  to  it. 

That  element  of  difficulty  does  not  exist  in  Ohio,  Indiana,  or  Illi- 
nois. And  so  much  is  that  true,  that  in  the  Federal  court  for  the 
northern  district  of  Ohio  in  1912,  where  this  same  sort  of  question 
was  brought  up  as  affecting  the  Lake  Shore  &  Michigan  Southern 
Railway,  the  Hocking  Valley  Railroad,  and  about  six  other  railroads, 
and  about  25  or  30  coal  companies,  they  were  able  to  get  their  relief 
under  the  Sherman  J^ititrust  Act,  because  of  the  combination  to 
monopolize.  But  the  same  state  of  facts  was  found  to  exist  there 
w.hich  exists  in  Indiana  and  Illinois,  and  the  Federal  court  granted 
an  injunction  and  ordered  them  to  sell  their  coal  lands,  deciding 
under  the  Sherman  Antitrust  Act  apparently. 
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And  they  found  direct  ownership  to  exist  there.  So  that  the  same 
situation  is  present  now  throughout  Ohio,  Indiana,  and  Illinois,  which 
we  are  trying  to  present  to  you  here  now,  asldng  for  reUef  as  against 
ownership  by  railroads  of  coal  mines. 

Mr.  Stevens.  Conceding  that  you  are  going  to  get  that  reUcf,  will 
that  test  the  real  question  which  you  are  likely  to  run  up  against  later  ? 
It  is  easy  enough  to  transfer  stock  ownership  into  the  hands  of  your 
relatives  and  friends,  and  the  railroad  companies  can  do  that  without 
much  difficulty,  and  then  they  can  give  exactly  the  same  help  to  these 
coal  companies  that  they  do  now,  and  you  will  be  subject  to  exactly 
the  same  discrimination  that  you  are  now,  notwithstanding  that  we 
have  passed  such  an  act.  I  am  afraid  that  will  not  help  you  very 
much. 

My  impression  is  that,  if  we  finally  passed  such  an  act  as  you  want, 
you  would  have  to  go  back  to  exactly  what  w^e  have  been  suggesting 
to  you- — that  that  practice  is  prohibited  by  law  now  under  section  3 
of  the  interstate-commerce  act ;  and  that  the  only  relief,  and  that  the 
only  sure  reUef ,  for  you  is  to  show  to  the  Interstate  Commerce  Com- 
mission that  these  practices  exist  and  get  from  them  an  order  to  the 
railroads  to  desist  from  such  practices— just  exactly  such  an  order  as 
was  issued  last  week  in  the  case  of  these  tap  hues — and  then  if  the 
railroads  violate  that  order  they  are  subject  to  the  provisions  of  the 
act  of  1903,  under  which  they  can  be  fined  $20,000  and  their  officers 
imprisoned  two  years  if  they  violate  the  order. 

My  impression  is  that  that  is  the  rehef  that  will  bring  you  the  most 
satisfaction. 

Mr.  Cooper.  Our  feeling  is  that  criminal  prosecution  or  the  re- 
covery of  penalties  does  not  accomplish  anything. 

Mr.  Stevens.  WeU,  that  is  the  punishment.  But  the  relief  you 
want  is  getting  an  order  from  the  commission  that  they  shaU  desist 
from  that  kind  of  practices,  jf  you  once  get  that  order  that  they 
shall  desist  from  doing  this  kind  of  thing,  it  does  not  make  any  differ- 
ence who  owns  the  coal  lands.  Then  if  the  railroad  violates  that 
order,  their  officers  are  subject  to  imprisonment.  But  they  wiU  not 
violate  it;  you  need  not  worry  about  that. 

Mr.  Cooper.  Mr.  Stevens,  I  see  that  in  my  former  answer  I  have 
not  reached  what  was  in  your  mind,  and  that  is  my  fault.  1  feel 
that  if  the  ownership  provision  is  put  upon  the  statute,  then  the 
only  thing  which  you  would  have  to  prove  in  order  to  get  relief  from 
the  commission  would  be  the  fact  of  ownership;  whereas,  under  the 
present  conditions,  you  have  got  to  prove  the  doing  of  a  wrongful 
act. 

Now,  we  both  know  that  it  is  often  difficult,  if  not  impossible,  to 
actually  show  in  a  given  case  that  there  was  an  intent  to  do  a  wrong 
in  the  performance  of  an  act,  but  if  the  fact  itself  be  harmless,  if 
the  act  itself  be  otherwise  legal,  to  wit,  the  ownership  of  land,  the 
temptation  arising  from  that  ownership  is  likely  to  lead  to  wrong- 
doing; and  you  can  go  at  that  otherwise  legal  condition,  and  strike 
it  down,  we  say,  so  that  it  will  not  be  necessary  to  attack  them  in 
each  individual  case,  and  show  them  guilty  of  that  wrongful  act. 
That  is  the  point. 

Mr.  Stevens.  1  appreciate  your  point;  you  want  to  remove  the 
temptation.     I  see  that. 

Mr.  Cooper.  The  operation  of  the  law  would  be  simple,  and  it 
wdl  be  efficient.     It  will  be  hke  a  law  we  had  in  my  State,  and  you 
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doubtless  have  in  your  State,  relative  to  the  carrying  of  concealed 
weapons.  It  is  not  a  question  of  what  your  intention  is,  but  the 
question  is,  Did  you  have  the  weapon  on  your  person?  So,  also, 
under  our  law,  if  you  have  fish  nets,  it  is  not  a  question  of  whether 
you  intended  to  use  them  unlawfully.  So,  also,  if  you  have  game 
out  of  season,  it  is  not  a  c^ue^tion  whether  you  knew  it  was  out  of 
season  or  not.  Public  policy  has  made  those  acts  unlawful  ^\dthout 
regard  to  the  intention.  And  we  say  that  that  kind  of  law  can  be 
enforced  effectively.  We  say  that  the  kind  of  provision  which  we 
have  now  can  not  be  effectively  enforced,  because,  as  a  matter  of 
litigation,  they  can  litigate  us  out  of  existence.  We  have  not  got 
the  necessary  money  to  make  a  long  fight,  and  they  have.  We  have 
not  the  vital  interest  at  stake,  from  the  standpoint  of  dollars  and 
cents,  in  amount,  that  they  have.  We  have  not  a  bond  issue  of 
forty  or  fifty  or  one  hundred  million  dollars  to  provide  interest  for. 
Tlie  railroads  will  readily  indulge  in  a  given  practice  which  may 
result  in  a  niiUion  dollar  profit  if  the  risk  involved  be  only  the 
chance  of  having  to  pay  a  $20,000  fuie. 

Mr.  Stevens.  Well,  it  has  been  the  intention  of  Congress  to  pro- 
vide a  remedy  in  the  interstate-commerce  act,  so  that  it  did  not 
make  any  difference  whether  one  party  had  $150,000,000  of  re- 
sources or  not,  that  that  should  not  stand  at  all  as  an  obstacle  against 
the  poor  man  who  brought  suit;  that  if  a  poor  man  has  a  case,  he 
can  go  to  the  Interstate  Commerce  Commission  and  state  his  case, 
and  the  commission  can  give  him  relief  at  once  by  an  order;  the 
respective  resources  of  the  parties  did  not  make  any  difference; 
that  the  order  should  take  effect  at  once  and  give  rehef  very  quickly; 
and  the  commission  has  that  authority,  and  the  matter  of  resources, 
I  think,  does  not  stand  in  the  balance.  They  can  litigate  all  they 
want  to ;  but  in  the  meantime  that  order  of  the  commission  is  in 
effect,  and  you  have  your  reUef  if  you  take  the  case  to  the  commission. 

Mr.  Cooper.  Vfell,  Mr.  Stevens,  I  did  not  mean  to  suggest  that  we 
have  not  had  the  greatest  benefit  from  the  interstate-commerce  act. 
These  gentlemen  here  could  not  have  remained  in  business  if  it  had 
not  been  for  the  Interstate  Commerce  Commission  and  the  protection 
they  have  given  in  the  matter  of  the  removal  of  cars,  etc.  The  Inter- 
state Commerce  Commission  has  done  wonderful  work  for  us.  But 
we  do  not  feel  that  there  can  be  the  effective  relief  and  permanent 
relief  given  unless  the  otherwise  legal  act  is  made  illegal,  so  that  you 
do  not  have  to  go  behind  the  fact  to  the  intent  or  the  effect  of  the  act, 
but  just  simply  say  that  you  can  not  have  that  fact  in  existence, 
because  it  leads  the  parties  into  wrongdoing. 

Mr.  CuLLOP.  In  other  words,  you  want  an  amendment  to  the  law 
that  removes  all  doubt  and  makes  certain  that  which  is  now  uncertain  ? 

Mr.  Cooper.  Yes;  we  believe,  Mr.  CuUop,  that  it  is  the  real  purpose 
of  this  Congress  and  it  was  the  real  purpose  of  the  Congress  that  passed 
that  act,  that  transportation  and  production  should  be  divorced.  We 
believe  that  Congress,  in  the  face  of  the  decisions  which  have  trans- 
spired  since  that'time,  appreciates  that  it  failed  to  carry  out  its  pur- 
pose, because  of  the  emasculation  of  the  act  by  the  decisions  of  the 
court. 

We  believe  that  it  is  clear  that  the  Delaware  &  Hudson  case,  m 
which  the  act  was  emasculated,  followed  by  the  Lehigh  case,  in  the 
Two  hundred  and  twentieth  United  States  Reports,  in  which  the 
Supreme  Court  backed  up— the  Lehigh  Valley  Railroad  formed  an 
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inde|)endent  corporation  in  which  it  controlled  all  the  stock;  and 
the  Supi'crre  Court,  which  in  the  Two  hundred  and  thirteenth  United 
States  Keports  said  that  that  would  be  legal,  said  in  the  Two  hundred 
and  twentieth  United  vStates  Keports  that  it  was  illegal,  under  the 
HeT)burn  Act,  because  it  was  a  mere  device. 

Then  we  follow  that  on  to  last  December,  two  n  onths  ago,  when 
they  punished  the  Delaware,  Lackawanna  &  Western  Railroad  Co. 
for  hauling  20  carloads  of  hay  from  Buffalo  to  Scran  ton.  Pa.,  to  be 
used  in  the  Delaware,  I^ackawanna  &  Western  Railroad  Co.'s  own 
mines,  to  feed  its  own  mules;  the  railroad  company  said  that  they  did 
not  intend  to  do  any  wrong.  The  Su])re:ne  Court,  in  answering  that, 
said  this — and  it  is  going  clear  behind  the  original  [position  it  took: 

The  statute  is  general,  and  applies  not  only  to  this  particular  instance,  in  which 
the  carrier  did  use  its  power  to  the  prejudice  of  the  shipper,  but  to  all  shipments 
which,  however  innocent  in  themselves,  come  within  the  scope  and  probability  of 
the  evil  to  be  prevented. 

What  we  want  here  is  language  sufficiently  broad  so  that  it  will 
enable  the  court,  by  injunction,  to  carry  out  the  suppression  of  the 
evil  which  we  have  in  mind  in  reference  to  interstate  commerce 
and  to  the  commodity  clause. 

Now,  just  one  more  instance,  which  Mr.  Shirkie  reminds  me  of, 
and  that  is  this: 

In  the  case  which  Mr.  Esch  asks  me  about,  as  to  the  raihoad  own- 
ing its  own  coal  mine,  the  Chicago  &  North  Western  Railroad,  you 
will  remember  I  told  you,  had  48,000  acres  of  coal  lands  in  Illinois. 
They  produce  about  1,800,000  tons  of  coal  a  year.  Of  that  1,800,000 
tons  of  coal  they  consume  themselves  all  of  the  lump.  In  pro- 
ducing that  coal  there  is  about  25  or  30  per  cent  of  slack.  They 
can  not  burn  slack  in  the  operation  of  their  locomotives.  They 
must  sell  that  slack  on  the  market  in  the  Chicago  district,  gentle- 
men, and  this  market  has  been  as  low  as  15  and  20  cents  a  ton, 
and  sometimes  10  cents  a  ton;  and  it  costs  these  gentlemen,  whose 
legitimate  market  is  the  Chicago  market,  from  75  cents  to  80  cents 
to  produce  the  same  commodity. 

So  that  you  can  see  right  there  that  even  the  proposition  of  per- 
mitting them  to  own  their  coal  mines  for  the  production  of  their 
own  coal  leads  to  a  total  upsetting  of  the  market.  They  seU  approx- 
imately 25  per  cent,  or  about  500,000  tons,  of  slack  coal  in  the  market 
there. 

Mr.  Esch.  WeU,  you  say  they  have  no  use  for  that  themselves  ? 

Mr.  Cooper.  They  can  not  burn  it  in  their  own  engines. 

Mr.  Esch.  Then,  of  course,  they  have  no  use  for  it. 

Mr.  Cooper.  No,  sir. 

Mr.  Esch.  And  they  want  to  dispose  of  it,  of  course ;  they  do  not 
want  to  have  it  a  loss.  What  right  have  you  to  prevent  them  dis- 
posing of  it,  even  if  by  so  doing  they  undersell  the  independents? 

Mr.  Cooper.  1  think,  sir,  that  that  would  be  one  of  the  things 
which  it  would  be  almost  impossible  to  reach  by  legislation. 

Mr.  Esch.  I  agree  vrith  you. 

Mr.  Cooper.  I  instance  that  to  show  that  the  Chicago  &  North- 
western Railroad  comes  the  nearest  of  any  railroad  we  have  found 
in  our  investigation  to  honestly  seeking  to  produce  coal  merely  for 
its  own  purposes.  It  does  use  all  its  own  lump  coal.  But  there  is 
the  effect  of  that  tremendous  production  upon  the  market,  when 
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they  throw  the  slack  on  it.  And  if  it  apphes  there  in  such  a  striking 
manner,  you  can  see  the  necessary  ultimate  effect  of  the  operation 
of  the  thing  if  they  are  allowed  to  operate  coal  mines  all  the  way 
through  there  for  conmiercial  purposes.  I  would  like  to  develop 
this  last  thought  as  briefly  as  I  can.  Assume  the  production  of  coal 
for  1913  in  Illinois  to  have  been  65,C00,CC0  tons,  in  Indiana  16,000,000 
tons.  Assume  the  railroad  production  in  lUinois  to  have  been  33 J 
per  cent,  or  22,000,000  tons;  in  Indiana,  5,000,000.  The  total  pro- 
duction of  the  two  States  was  81,000,000  tons.  The  railroad  pro- 
duction was  27,000,000.  This  production  met  the  demand;  in  fact, 
much  of  this  nroduction  was  at  a  loss.  Now  assume  the  ownership 
or  control  by  the  railroads  of  66 1  per  cent  of  the  1,000,000  available 
acres  of  coal,  and  bear  in  m.ind  that  this  ownership  is  recent  and 
represents  the  investment  of  borrowed  money  raised  by  interest- 
bearing  bonds  to  the  amount  of  $50,000,000  to  $1,00,000,000. 
Assume  that  the  coal  acreage  contains  an  average  of  8,000  tons  of 
coal  per  acre.  Assume  that  the  carriage  charge  for  each  ton  of  coal 
transported  to  market  is  $1.  Assume  that  each  railroad  will  see  to 
it  that  coal  mined  from  its  own  lands,  whether  by  itself  or  by  lessees, 
is  transported  to  market  over  its  own  lines.  These  assumptions  are 
in  substantial  accordance  with  the  facts,  and  about  present  our 
situation. 

Now,  then,  what  moving  impulses  are  there  to  affect  the  future 
course  of  conduct  of  these  raihoads  ? 

The  stock  of  the  Wabash  is  quoted  at  3  cents  on  the  dollar;  the 
Hock  Island  at  7f  cents  on  the  dollar;  the  Chicago  &  Alton  at  9f 
cents  on  the  dollar;  the  Missouri  Pacific  at  26 J  cents  on  the  dollar; 
the  Big  Four  at  36  cents  on  the  dollar;  and  on  up  the  scale  of  prices. 
Some  of  these  roads  are  in  the  hands  of  receivers.  Heavy  bond 
issues  are  the  rule. 

Clearly,  then,  one  moving  impulse  is  a  terrific  present  need  for 
money,  and  heavy  freight  receipts  bring  in  money  rapidly. 

Again,  conditions  of  comipetition  are  acute,  and  there  is  ever- 
present  fear  that  a  rival  road  \\dll  invade  the  territory  and  take  away 
tonnage. 

There  is  then  clearly  existent  the  desire  to  acquire  control  over  a 
territory  with  such  vast  potential  tonnage.  There  is  present  the 
need  of  receipts  from  the  tonnage.  Each  acre  of  coal  developed  and 
working  means  ultimately  $8,000  in  carriage  charges.  A  mine  for 
the  operation  of  1,000  acres  means  a  machine  for  the  creation  of 
$8,000,000  of  freight  receipts  through  a  period  of  20  years. 

The  result  is  a  mere  matter  of  calculation.  To  the  railroad  the 
investment  in  a  mine  is  the  molehill,  for  its  interest  lies  in  the  $1  of 
freight.  To  the  independent  the  investment  is  the  m.ountain, 
because  he  works  upon  a  margin  of  10  cents  under  favoiable  con- 
ditions. The  railroad  may  absorb  a  loss  into  its  freight  receipts. 
The  independent  has  no  such  relief.  The  matter  resolves  itself  into 
a  race  of  exhaustion,  with  the  railroad  a  sure  winner.  The  end  of 
the  race  finds  the  independent  exterminated;  fuids  a  holding  of  all 
coal  lands  and  operation  by  railroads;  fuids  a  competition  betw^een 
railroads  instead  of  a  competition  between  individual  producers. 
There  will  be  rapid  exhaustion  of  supply,  and  the  supply  can  not  be 
replenished. 

Not  a  phrase  of  any  existing  law  could  prevent  a  railroad  from 
leasing  its  undeveloped  coal  lands  to  some  third  person  for  operation. 
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Every  incident  depicted  above  could  follow  from  leasing,  and  that 
gets  us  back  to  ownership  again  as  a  bottom  evil.  Ownership  has  been 
acquired  to  protect  toiinage;  control  has  been  acquired  to  protect 
tonnage;  backing  has  been  afforded  to  protect  tonnage.  The  effect 
of  protecting  tonnage  for  the  railroad,  then,  is  clearly  to  bring  about 
extinction  for  the  independent  operator,  monopoly  for  the  railroads, 
and  substantial  and  permanent  harm  to  the  community  at  large. 
Destruction  is  the  result  of  the  present  tendency.  Conservation 
is  the  purpose  of  the  Government. 

Mr.  EscH.  You  stated  that  one  ground  of  complaint  was  that  the 
railroad  companies  in  Indiana  loaned  their  surplus  funds  to  the  coal 
companies  at  the  rate  of  2  per  cent.  I  assume  that  they  do  that, 
although  they  could  get  much  more  for  their  money,  with  a  view  of 
more  than  recouping  themselves  by  reason  of  the  tonnage  they  get, 
otherwise  there  would  be  no  object  in  their  doing  that. 

Mr.  Shirkie.  That  is  the  only  reason  for  that. 

Mr.  Cooper.  In  other  words,  they  use  their  power  and  their  credit 
and  their  financial  resources  to  put  a  proposition  upon  its  feet  and  to 
continue  it  in  existence,  which  is  thus  able  to  -go  into  the  market 
and  cutthroat  the  market,  wreck  the  market,  at  any  given  time. 
They  favor  that  proposition,  or  that  company,  by  supplying  it  with 
the  facilities  for  shipping,  because  it  is  on  their  line,  or  because  of 
their  ownership  of  the  coal,  or  for  any  other  reason  which  might 
be  in  their  minds  beyond  that  of  carriage  ? 

Mr.  EscH.  Is  this  disturbance  of  the  market  seasonal  or  is  it 
constant  ? 

Mr.  Cooper.  I  should  say  that  in  the  past  five  years  it  has  been 
almost  constant. 

Mr.  Shirkie.  Yes. 

Mr.  Cooper.  It  is  almost  constant,  as  evidenced  by  the  figures  I 
gave  you  as  to  Mr.  Kolsem's  mines.  Five  years  ago,  before  the 
C.  &  E.  I.  Railroad  Co.  got  behind  the  coal  companies,  Mr.  Kolsem's 
mine  shipped  80  per  cent  of  its  product  to  Chicago.  Since  the  C.  & 
E.  I.  Railroad  Co.  got  into  backing  the  coal  companies  he  now  ships 
16  per  cent  of  his  product  into  Chicago.  He  has  found  an  outlet  for 
all  the  balance  of  that  coal  in  other  markets — markets  which  are 
not,  however,  natural  markets  to.  his  mines. 

Mr.  EscH.  On  which  the  freight  would  be  much  greater  and  hence 
his  profits  less  ? 

Mr.  Cooper.  No,  not  necessarily;  but  more  than  that,  the  reason 
he  is  able  to  compete  in  that  market  is  because  the  particular  railroad 
over  which  he  ships  there  is  not  favoring  any  coal  company;  it  is  giv- 
ing them  all  the  same  deal,  and  therefore  he  is  able  to  go  into  that 
market  and  compete  with  others. 

Mr.  EscH.  Yes,  of  course  there  must  be  competitive  conditions. 

Mr.  Cooper.  The  moment  he  strikes  a  market  to  which  he  has  to 
go  over  a  line  of  railroad  which  is  interested  in  a  coal  proposition  he 
can  not  compete. 

Mr.  KoLSEM.  They  also  use  their  influence  to  get  contracts. 

Mr.  Cooper.  I  might  say  this,  that  one  of  these  gentlemen  will 
testify  that,  as  to  one  of  the  companies  concerning  which  we  have 
complained  here,  regardless  of  whether  they  ought  to  do  so,  they  do 
say  to  the  large  purchasers  of  coal,  ''That  we,  the  Monon  Coal  Co., 
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will  be  able  to  fulfill  your  contract  of  500  or  600  tons  a  day,  or  1,000 
tons  a  day,  because  we  always  get  cars ;  we  can  make  the  shipments ; 
also,  our  stuff  will  be  hendled  when  it  reaches  the  terminals,  and  will 
not  be  delayed  or  held  up."  That  is  a  selling  argument  with  them, 
a  selUng  argument  which  these  gentlemen  have  to  meet  when  they 
go  out  to  get  large  contracts.  And  of  course  the  steam-producing, 
you  understand,  is  the  big  end  of  the  coal  business,  not  the  domestic 
consumption.  In  getting  the  large  contracts  calling  for  heavy  and 
continued  deliveries  these  people  state  that  to  their  trade  and  upon 
that  basis  they  do  get  big  contracts  which  have  been  taken  away  from 
the  other  men,  and  except  for  the  aid  of  t]ie  Interstate  Commerce  Com- 
mission that  argument  would  be  whoUy  true,  and  even  with  that 
help  it  is  partly  true. 

In  closing,  gentlemen,  I  would  like  to  say  this:  That  these  men  are 
here,  not  representing  only  themselves,  but  they  come  here  as  a  sort 
of  advance  guard  to  state  to  the  committee  what  their  situation  is 
and  to  commend  it  to  your  attention.  If  your  committee  feels  that 
it  is  a  matter  which  they  want  to  go  into  fully  and  completely  we 
want  to  join  hands  with  you  and  furnish  you  with  every  faciUty  at 
our  command  out  there. 

I  thank  you  very  much  for  your  attention,  gentlemen. 

Mr.  CuLLOP.  A  copy  of  your  remarks  will  be  sent  to  you,  Mr. 
Cooper,  if  you  mil  leave  your  address  mth  the  reporter,  and  you  can 
revise  them;  and  when  you  do  that,  you  can  put  in  the  language  of 
the  amendment  which  you  suggest  to  the  law,  so  that  the  committee 
can  see  just  what  your  idea  as  to  such  an  amendment  is. 

Mr.  Cooper.  Yes,  sir;  I  thank  you. 

Mr.  CuLLOP.  I  suppose  these  other  gentlemen  want  to  be  heard 
now.     Mr.  Kolsem,  do  you  want  to  address  the  committee? 

Mr.  Kolsem.  I  do  not  know  that  I  do,  Mr.  Chairman.  Mr.  Cooper 
has  covered  the  ground  pretty  thoroughly.  But  if  there  are  any 
questions  the  members  of  the  committee  wish  to  ask  me,  I  shall  be 
glad  to  answer  them. 

Mr.  CuLLOP.  I  desire  to  state  to  the  committee,  on  behalf  of  these 
gentlemen,  that  they  have  done  a  great  work  as  pioneers  out  there 
in  opening  up  the  coal  business.  It  is  nearW  all  in  my  district,  and 
it  is  a  very  rich  field,  and  they  are  being  imposed  upon  now  in  this 
matter  very  severely  and  have  been  for  two  or  three  years.  I  have 
had  some  experience  in  it  myself,  and  I  know  what  they  have  had 
to  undertake  to  carry  on  their  business.  They  really  developed  the 
coal  industry  out  there;  they  were  the  pioneers  in  it,  and  I  would 
like  to  see  them  protected  in  some  way  if  we  can  do  it.  Mr.  Freeman, 
do  you  want  to  be  heard  in  this  connection  ? 

STATEMENT  OF  MR.  WILLIAM  J.  FREEMAN,  OF  TERRE  HAUTE, 

IND. 

Mr.  Freeman.  I  do  not  believe  there  is  anything  I  can  add  to 
what  Mr.  Cooper  has  said,  Mr.  Chairman,  although  there  is  one  thing 
about  the  railroads  mining  coal  for  their  own  use  that  I  should  hke 
to  speak  about. 

There  never  was  a  railroad  in  history,  unless  it  was  the  Chicago  & 
North  Western,  that  ever  bought  coal  lands  simply  for  the  purpose 
of  mining  its  owti  coal  for  its  own  use.     That  is  too  small  an  item  in 
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their  operating  cost.  They  buy  the  coal  land  for  the  purpose  of 
getting  tonnage  for  their  railroad  and  securing  it  so  that  no  other 
railroad  can  steal  it  from  them. 

And  the  principle  of  railroads  owning  coal  lands  is  a  bad  pubHc 
policy,  for  the  reason  that  they  absolutely  lock  it  up;  it  is  not  avail- 
able for  anybody  to  go  and  buy  when  they  once  get  it  in  their  hands ; 
and  it  is  possible  that  they  might  let  it  He  there  undeveloped  for 
years,  and  at  the  same  time  the  community  might  need  coal  to  be 
produced  in  that  locality. 

We  have  one  case  in  our  immediate  neighborhood  where  the 
Pennsylvania  Railroad  Co.  has  come  down  within  our  territory  and 
bought  an  isolated  40  acres  of  land  that  we  have  entirely  surrounded; 
and  we  have  tried  in  every  way  in  the  world  to  get  that  coal  land, 
but  have  never  been  able  to  do  so,  and  as  a  consequence  we  have  to 
mine  around  it  and  leave  it  alone;  and  that  means  that  as  it  is  too 
small  a  tract  of  land  to  have  a  coal  mine  sunk  on,  when  the  coal  is 
worked  out  around  it  it  will  be  left  there  forever  and  the  coal  be  lost, 
which  will  result  in  an  economic  waste. 

Mr.  Escii.  How  many  levels  do  you  operate,  Mr.  Freeman? 

Mr.  Freeman.  About  three. 

Mr.  EscH.  So  that  it  is  only 'a  question  of  time  when  you  exhaust 
your  coal  within  a  given  area  ? 

Mr.  Freeman.  Yes;  certainly. 

Mr.  EscH.  Well,  do  you  think  these  railroads  in  Illinois  that  made 
these  large  purchases  and  have  these  large  holdings  were  looking 
to  the  future  ^ 

Mr.  Freeman.  Absolutely. 

Mr.  Shirkie.  The  Chicago  &  North  Western  acreage  would  last 
them  500  years. 

Mr.  EscH.  At  the  rate  they  are  going? 

Mr.  Shirkie.  Yes;  at  the  rate  they  are  going,  they  would  have 
500  years'  supply. 

Mr.  EscH.  That  brings  me  to  the  point  I  am  trying  to  get  at. 
What  do  they  do  with  the  vast  acreage  that  they  themselves  do  not 
mine  for  their  immediate  use  ?  Do  they  let  it  lie  without  devel- 
opment ? 

Mr.  Freeman.  Yes,  sir. 

Mr.  EscH.  Or  do  they  have  any  leasehold  system  of  development  ? 

Mr.  Freeman.  Yes;  in  some  cases.  That  is  one  of  the  things  that 
we  complain  of  now.  Some  railroads  lease  the  coal  mines  out,  in  order 
to  get  the  tonnage  over  their  railroad.  That  is  one  of  the  things  we 
are  up  against,  che  working  of  these  leased  coal  mines — not  by  a 
holding  company,  as  has  been  mentioned.  They  simply  lease  the 
coal  to  a  company  that  has  not  any  ownership  connection  whatever 
with  the  railroad  company.  They  furnish  them  money,  thev  furnish 
every  dollar  of  the  investment,  and  lease  them  the  property  after 
it  is  developed  and  the  improvements  are  made;  of  course,  at  a 
higher  rate  of  royalty.  In  this  instance,  in  the  case  of  the  C.  &  E.  I. 
Railroad  Co.  it  is  about  8  cents  a  ton. 

Mr.  Cui>LOP.  I.et  me  ask  you  a  question  there.  As  I  understand 
the  situation,  thev  buv  the  coal  land  and  then  put  in  the  machi'^ery 
readv  to  operate  the  mine,  and  then  lease  it  to  somebodA'.  Is  that 
correct  ? 

Mr.  f  reeman.  Yes,  sir. 
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Mr.  CuLLOP.  That  is  the  situation,  as  I  understand  it.  They  go 
to  all  the  expense? 

Mr.  riiEEMAN.  Yes,  sir. 

Mr.  CuLLOP.  And  prai^tically  the  man  to  whom  they  lease  it  is 
merely  a  dummy? 

Mr.  Freeman.  Merely  a  dummy,  operating  for  the  railroads. 
And  after  they  have  all  that  money  in  there  they  are  not  going  to  let 
the  mines  be  closed  down.  If  the  coal  costs  more  than  the  market 
price  to  produce,  they  are  going  to  still  run  those  mines  and  not  lose 
that  moTiey  invested,  because  it  is  the  railroad's  money  that  is  in 
there,  and  the  tonnage  is  going  out  over  that  railroad,  so  that  they 
recover  what  they  have  laid  out  in  operating  losses  by  means  of  the 
freight  revenue,  as  we  have  every  reason  to  believe. 

That  is  what  we  spoke  of  a  while  ago.  We  know  that  these  things 
are  being  done.  Vie  know  that  that  coal  is  being  sold  at  less  than 
cost,  and  we  do  not  know  how  the  railroad  mines  do  it.  But  we 
know  that  it  is  being  done;  we  know  that  the  men  operating  those 
mines  have  in  some  instances  no  private  fortunes,  and  yet  some  coal 
mines  are  being  operated  at  a  loss,  and  there  is  undoubtedly  some 
wa}^  b}^  which  that  loss  is  being  made  up  to  the  coal  operator,  though 
just  how  v/e  do  not  know. 

In  the  last  three  or  four  years  we  attribute  the  bad  coal  condition 
which  has  existed  to  that  practice  more  than  anything  else,  as  Mr. 
Cooper  showed  by  his  figures  that  about  50  per  cent  of  the  business 
was  controlled  by  the  railroads.  And  we  know  that  ruinous  prices 
have  been  made  by  the  railroad  coal  companies,  and  as  we  see  it 
that  is  the  principal  source  of  the  harm  that  is  being  done  to  our 
business. 

Mr.  EscH.  Well,  are  any  of  these  railroad  coal  lands  operated 
under  leasehold  or  under  royalty,  without  any  assistance  from  the 
railroad  company  ? 

Mr.  Shirkie.  Yes. 

Mr.  KoLSEM.  Yes;  we  have  one  mine  in  our  company  that  we  lease 
the  coal  from  the  railroad  company  that  they  have  no  financial  inter- 
est in  whatever. 

Mr.  EscH.  Against  8  cents  royalty  where  they  furnish  the  equip- 
ment and  everything  ? 

Mr.  Freeman.  Yes,  sir. 

Mr.  EscH.  Would  that  admit  of  a  fair  competitive  condition? 
You  pay  2|  cents  where  you  supply  the  capital  and  make  the  develop- 
ment and  the  other  parties  pay  8  cents,  but  the  railroad  company 
furnishes  the  development  ? 

Mr.  KoLSEM.  Yes. 

Mr.  Shirkie.  Here  is  the  proposition:  These  mines  that  the  rail- 
road companies  own  usually  get  the  contract  to  supply  the  railroad. 
Now,  we  do  not  know  how  much  money  they  pay  that  coal  company 
for  that  coal — they  might  pay  the  coal  company  25  or  30  cents  a 
ton  more  than  they  pay  outsiders.  In  that  way  those  men  could 
live  while  we  could  not. 

Mr.  Stevens.  That  is  a  thing  that  under  the  law  would  be  very 
difficult  to  get  at.  It  is  something  that  ought  to  be  forbidden — dis- 
criminatory purchases,  the  same  as  discriminatory  freight  rates. 

Mr.  Kolsem.  There  is  another  thing  we  have  heard  of,  but  can  not 
prove.     We  have  heard  of  the  railroad  company  telling  people  to  go 
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and  take  a  certain  piece  of  business  at  less  than  cost,  and  that  they 
could  then  sell  the  ralroad  company  coal  and  they  would  pay  them 
a  higher  price  than  the  market  price,  in  order  to  make  up  the  loss. 

Mr.  Stevens.  Of  course,  if  that  could  be  connected  up  by  proof 
with  rates  of  transportation,  or  facilities  for  transportation,  it  would 
be  illegal. 

Mr.  Shirkie.  The  trouble  is  that  we  can  not  get  to  the  bottom  of 
it.     We  know  it,  but  we  can  not  prove  it. 

Mr.  CuLLOP.  You  are  confident  that  it  is  being  done,  but  can  not 
furnish  the  evidence? 

Mr.  Thirkie.  Certainly  we  know  it  is  being  done,  and  we  have  to 
take  Vv'hat  is  left. 

Mr.  sen.  V^ell,  it  would  be  the  duty  of  the  Interstate  Trades' 
Commission  to  take  cognizance  of  those  practices  if  we  pass  that  bill, 
would  it  not  ? 

Mr.  Cooper.  Now,  another  instance  is  the  Deering  Coal  Co.  The 
Deering  Co;d  Co.  produced  446,000  tons  in  the  six  montJis  ending 
October  ri  last.  That  vrould  make  it  produce,  in  round  numbers, 
900,000  tons  in  the  year.  The  Deerirg  Coal  Co.  was  a  $5,000,000 
corporation,  and  it  went  absolutely  to  the  bad;  it  went  into  the  hands 
of  a  receiver;  its  stock  was  not  wortli  a  dollar.  Its  bonds  were  finally 
purchased  by  the  Chicago  &  '  astern  Illinois  Railroad  Co.  03i  a  basis  of 
37  per  cent.  The  Deermg  Coal  Co.  is  on  the  lines  of  the  Chicago  & 
Eastern  Illinois;  and  since  it  went  into  the  hands  of  a  receiver,  and 
since  the  Chicago  &  :  astern  Illinois  Railroad  Co.  purchased  its  bonds 
at  that  price  (its  stock  having  no  value)  it  has  bee:i  next  to  the 
heaviest  producer  of  coal  in  Indiana. 

I  mention  these  illustrations  in  order  to  enable  you  to  make  yoiir 
deductions,  to  the  effect  that  by  some  means,  which  we  are  not  able 
to  point  out,  those  concerns  which  have  no  financial  standing  of  their 
own,  which  have  no  basis  of  value  on  which  to  rest,  and  have  no 
justification  for  existence  in  the  form  in  which  they  do  exist,  because 
they  have  failed,  and  ought  to  be  reorganized  and  put  on  a  sound 
basis — they  yet  continue  to  do  a  very  large  business,  with  no  financial 
reserves,  or  credit,  or  anything  else,  but  merely  by  the  aid  they  get 
from  the  railroad  companies. 

Mr.  vStevens.  My  impression  is  that  the  Interstate  Commerce  Com- 
mission could  examine  the  accounts  of  the  railroad  companies  and 
ascertain  what  the  situation  is,  of  its  own  motion,  if  it  saw  fit  to  do  it, 
and  then  make  an  order  directing  the  railroad  companies  to  desist 
from  any  practices  which  would  violate  the  law;  and  if  that  were 
done,  you  would  be  able  to  prevent  a  considerable  part  of  those 
practices. 

Mr.  Cooper.  Yes,  sir. 

Mr.  Stevens.  And,  as  Mr.  Esch  said  a  moment  ago,  the  interstate 
trade  commission,  the  creation  of  which  we  are  now  considering, 
could  also  investigate  from  the  other  end,  the  end  of  the  coal  com- 
panies; and  if  it  found  that  to  be  the  condition,  that  company  could 
also  be  prosecuted.  So  that  we  are  already  getting  at  those  things. 
We  have  already  placed  some  power  on  the  statute  books,  and  we  are 
about  to  put  more  power  there. 

Mr.  CuLLOP.  Have  you  gentlemen  any  other  suggestion  to  make? 

Mr.  Cooper.  No;  but  we  want  to  thank  the  committee  for  its 
attention. 
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Mr.  CuLLOP.  We  are  very  glad  to  have  had  you  come  before  the 
committee.  I  am  vmre  that  you  have  furnished  us  all  some  enlight- 
emnent  on  this  subject.  And  when  your  remarks  are  sent  to  you  for 
revision,  Mr.  Cooper,  you  can  incorporate  in  the  record  the  amendment 
which  you  suggested. 

Mr.  Cooper.  Yes,  sir. 

(Thereupon,  at  4.30  o'clock  p.  m.,  the  subcommittee  adjourned  sub- 
ject to  the  call  of  the  chairman.) 

(The  proposed  amendment  to  the  act  of  June  29,  1906,  suggested 
by  Mr.  James  A.  Cooper,  jr.,  is  as  follows:) 

[Proposed  amendment  to  act  to  regulate  commerce.    To  be  inserted  immediately  after  section  1.  paragraph 
6,  and  thus  supplementing  the  "commodities  clause.^'] 

It  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this  act  to 
acquire  tlie  ownership  of  any  lands  underlain  by  coal  or  of  any  coal  underlying  any 
lands,  except  as  may  be  necessary  and  intended  for  its  use  in  the  conduct  of  its  busi- 
ness as  a  common  carrier. 

It  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of  this  act  to 
lease  or  sell«i;pon  a  royalty  basis  to  any  person  or  persons,  firm  or  firms,  corporation 
or  corporations,  any  lands  underlain  by  coal  or  any  coal  underlying  any  lands,  whether 
the  ownership  of  such  lands  and  coal  or  such  lands  or  coal  has  been  heretofore  or  may 
be  hereafter  acquired  by  said  common  carrier. 

From  and  after  January  i,  1916,  it  shall  be  unlav/ful  for  any  common  carrier  subject 
to  the  provisions  of  this  act  to  transport  from  any  State,  Territorjr,  or  the  District  of 
Columbia  to  any  other  State,  Territory,  or  the  District  of  Columbia  or  to  any  foreign 
country  any  coal  or  products  of  coal  or  products  from  land  underlain  by  coal  manu- 
factured, mined,  or  produced  by  it  or  under  its  authority,  or  by  any  person  or  persons, 
firm  or  firms,  corporation  or  corporations,  to  whom  or  to  which  said  common  carrier 
heretofore  may  have  or  hereafter  may  have  leased  or  sold  upon  a  royalty  basis  any 
lands  underlain  by  coal  or  any  coal  underlying  any  lands,  except  such  coal  or  prod- 
ucts of  coal  or  products  from  land  underlain  by  coal  as  may  be  necessary  and  intended 
for  its  use  in  the  conduct  of  its  business  as  a  common  carrier. 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 

Washington,  D.  C,  Friday,  May  8,  1914- 
The  committee  met  at  10  o'clock  a.  m.,  Hon.  William  C.  Adamson 
(chairman)  presiding. 

STATEMENT  OF  MR.  JAMES  A.  COOPER,  JR.,  ATTORNEY  AT 

LAW,  TERRE  HAUTE,  IND. 

The  Chairman.  The  committee  will  come  to  order.  Mr.  Cooper, 
we  shall  be  glad  to  hear  from  you. 

Mr.  Cooper.  The  matter  which  we  desire  to  call  to  your  attention, 
Mr.  Chairman,  is  H.  R.  13354,  which  was  drafted  after  your  sub- 
committee lieard  us  on  the  5th  of  February  last  in  reference  to  this 
same  subject  matter.  The  substance  of  that  bill  is  an  enlargement 
of  the  scope  of  the  commodities  clause  of  the  interstate  commerce  act. 
In  general  terms  that  clause  proliibited  the  railroads,  or  any  common 
earlier  from  carrying  in  interstate  commerce  any  commodity  in  wJiich 
it  was  directly  or  indirectly  interested,  unless  intended  for  its  own 
use.  The  clause  was  subsequently  construed  by  the  Supreme  Court 
in  the  Delaware  &  Hudson  case  (213  U.  S.,  3G(i)  and  in  the  Lehigh 
Valley  case  (220  U.  S.,  257),  also  by  the  circuit  courts  of  the  United 
States,  and  finally    since  we  were  down  here,  by  the  United  States 
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Circuit  Court  of  Appeals  in  a  case  from  the  district  of  New  Jersey 
(213  Fed.  Rep.,  240).  In  this  last  case,  the  clause  has  been  shown  to 
have  no  effective  operation,  if  the  construction  there  placed  upon 
the  clause  is  upheld  b}^  the  Supreme  Court. 

When  we  were  here  in  February  the  questi(  n  was  raised  b\^  mem- 
bers cf  the  committee,  and  properly,  as  to  whether  the  construction 
of  the  clause  urged  by  us  was  n<-t  too  narrow  in  hdding  that  the 
clause  would  not  j^revent  the  evils  which  we  are  aiming  at  here. 
Since  then  this  decision  has  been  handed  down  and  the  contention 
which  we  made  at  that  time, -to  wit,  that  a  railroad  company  can 
absolutely  avoid  the  operation  of  the  commodities  clause  by  the 
formation  of  an  independent  ccrprratirn  in  which  the  railroad  may, 
if  it  sees  fit,  own  all  of  the  stock,  U'  t  only  a  pcrti<  n  rf  the  stock  or 
a  majority  of  the  stock,  but  own  all  cf  the  stock,  the  only  require- 
ment being  that  they  be  separate  legal  entities. 

In  the  Delaware,  Lackawana  &  Western  case,  ab^ve  referred  to 
(213  Fed.  Rep.,  240),  which  was  decided  en  April  7,  1914,  by  the 
United  States  Circuit  Court  cf  Appeals,  it  is  held  in  effect,  that  if 
the  affairs  of  the  two  separate  corporations  are  n'^t  commingled,  but 
are  kept  separate,  the  fact  that  the  ownership  of  the  stock  is  in  Ihe 
same  set  of  men,  and  that  the  interests  of  the  two  corporations  are 
identical  all  through,  does  not  put  them  within  the  terms  of  the 
clause;  that  such  an  arrangement  complies  with  the  clause  as  in- 
terpreted by  the  Supreme  Court  in  the  Delaware  &  Hudscn  case. 
Thus  the  operations  carried  on  in  the  anthracite  fields  which  the 
legal  department  of  the  Government  has  been  fighting  against  since 
1908,  and  which,  in  large  part,  the  commodities  clause  was  originally 
enacted  to  prevent  are  legalized.  For  that  reason  we  have  returned 
here  to  urge,  in  the  light  cf  that  decision,  that  the  amendment  to 
the  comnicditie3  clause  be  made  so  as  to  get  back  to  the  re  ot  of  this 
difficulty  and  do  away  with  the  possibility  cf  the  evils  which  we  have 
complained  of  arising  from  railroad  ownership  cf  c(  al  lands. 

The  Chairman.  The  Suprem^e  Court  has  not  passed  on  that  yet  ? 

Mr.  Cooper.  The  case  has  been  appealed,  so  I  am  informed  by 
the  Attorney  General.     It  is  now  in  process  of  appeal. 

The  Chairman.  There  has  been  no  final  judgment  ? 

Mr.  Cooper.  There  has  been  no  final  judgment  by  the  Supreme 
Court.  There  was  a  final  judgment  in  so  far  as  the  circuit  court  .of 
appeals  could  render  one.  The  decree  was  entered  dismissing  the 
bill  in  equity. 

The  Chairman.  What  is  your  remedy?  What  is  your  amend- 
ment ? 

Mr.  Cooper.  The  amendment  we  offer  is  an  amendment  making 
it  unlawful  for  a  common  carrier  to  acquire  ownership  of  any  coal 
lands,  except  such  as  are  necessary  for  its  use  in  the  conduct  of  its 
business  as  a  common  carrier.  Secondly,  making  it  unlawful  for  a 
common  carrier  hereafter  to  lease  or  sell  upon  a  ro3^alt3"  basis  any 
lands  underlain  by  coal  or  any  coal  underl3dng  lands  which  it  now 
owns.  Then,  after  a  certain  time,  which  is  fixed  here  as  January 
1,  1916,  it  will  be  unlawful  for  a  common  carrier  to  carry  in  inter- 
state commerce  any  coal  or  products  of  coal  produced  by  it  or  under 
its  authority,  except  such  coal  or  products  be  intended  for  use  in  the 
conduct  of  the  business  of  the  carrier: 
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That  from  and  after  January  1,  1916,  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  transport  in  interstate  commerce  any  coal 
mined  on  land  owned  by  it  or  on  land  leased  by  it,  except  such  as  may  be  necessary 
for  its  own  use. 

Wo  believe,  iii  the  light  of  investigations  made  by  the  Interstate 
Con).merce  Commission  in  pursuance  of  the  resolution  adopted  by  Con- 
gress March  7,  1906,  that  striking:  at  the  features  ci  ownership  and  of 
leasing  will  do  away  w^ith  the  abiUty  on  the  part  of  the  railways  to 
bring  about  the  conditions  which  were  discovered  by  those  investi- 
gati'-ns. 

If  the  committee  will  be  patient  with  me,  I  should  like  to  call  your 
attention  t)  the  reports  made  by  the  Interstate  Commerce  Commis- 
sion in  pursuance  of  the  resolution  adopted  by  the  Senate  and  the 
House-  the  concurrent  resolution — caUirig  upon  the  Interstate  Com- 
m^erce  Commission  to  investigate  throughout  the  United  States  as  to 
the  ownership  of  lands  by  railroads  and  the  effect  of  such  ownership 
upon  th<»se  coal  fields  and  their  development. 

Then,  after  that,  Mr.  Chairman,  we  want  to  have  Mr.  Bogle,  Avho 
is  here,  develop  for  the  committee  the  effect  in  Indiana,  Illinois,  and 
Ohio. 

The  Chairman.  TIk^  matter  you  referred  to  there,  have  you  got  it 
prepared,  so  as  to  leave  it  with  the  stenographer,  about  the  investiga- 
tions that  you  want  to  put  in  the  hearing  ? 

Mr.  Cooper.  The  result  of  these  investigations  ? 

The  Chairman.  Yes. 

Mr.  Cooper.  They  are  quiue  long.  I  have  gone  through  them  and 
picked  out  here  and  there  the  conclusions. 

The  Chairman.  Just  analyze  them,  if  it  has  not  already  been  done, 
and  give  them  to  the  stenographer,  as  a  part  of  your  remarks. 

Mr.  Cooper.  Yes,  sir;  I  can  do  that  and  save  the  committee's  time. 
I  should  like  to  call  attention  to  the  following,  in  connection  with  the 
amendment  which  we  offer  here.  As  a  result  of  the  investigations 
made  bv  the  Interstate  Commerce  Commission,  thev  made  this  recom- 
mendation  as  to  legislation: 

That  carriers  engaged  in  interstate  commerce  be  forbidden,  after  a  reasonable  time, 
to  own  or  have  any  interest,  directly  or  indirectly,  in  any  operated  coal  properties, 
except  such  as  are  exclusively  for  their  own  fuel  supply,  and  that  the  ownership, 
either  directly  or  indirectly,  by  officers  or  employees  of  common  carriers  of  any  coal 
praperties  or  any  of  the  stock  of  coal  companies  along  the  line  of  road  by  which  they 
are  employed,  be  forbidden. 

Mr.  F.  C.  Stevens.  W:  ere  is  that  recommendation  ma.ie? 

Mr.  Cooper.  In  the  report  made  January  25,  1907,  the  report  on 
discrimination  as  developed  in  the  eastern  bituminous  fields.  A 
letter  from  the  chairman  of  the  Interstate  Commerce  Commission 
transmitted  the  report  of  investigations  entered  into  in  the  bitumi- 
nous coal  situation.  This  report  was  made  under  the  public  reso- 
lution No.  8,  adopted  by  the  House  and  the  Senate,  which  instructed 
the  Interstate  Commerce  Commission  to  make  investigations  into 
railroad  discriminations  in  regard  to  coal  and  oil  and  to  report 
thereon. 

Substantially  the  same  recommendations  were  renewed  in  1909  by 
the  commission  after  an  investigation  which  was  reported  to  the 
House  on  May  10,  1909,  in  reference  to  the  Ohio  bituminous  fields. 
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A  partial  investigation  of  the  situation  in  Illinois  was  made  in 
October,  1912,  by  Commissioner  Harlan.  No  formal  report  to 
Congress  has  resulted  from  that.     (See  mem.orandum  attached.) 

The  same  is  true  of  a  partial  investigation  into  the  situation  in 
Indiana  in  February,  1 914,  before  Examiner  Eddy  of  the  co.nmission. 

The  data  collected  in  both  of  these  investigations  is  now  in  the 
hands  of  the  commission. 

There  was  a  full  investigation  in  Utah,  Colorado,  Nebraska,  Indian 
Territory,  and  Wvoming.  That  was  reported  to  the  House  on  April 
28,  1908. 

In  each  of  the  three  formal  reports,  which  were  transmitted  to 
Congress,  recommendations  were  made  as  to  the  character  of  the 
legislation  necessary  and  the  evils  arising  from  the  raih'oad  o\\aiership 
are  fully  developed.  It  is  clearly  shown  in  those  reports  that  devel- 
opment by  independents  has  been  practically  im.pcssible  where  there 
has  been  resistance  by  companies  owned  and  controlled  by  the  rail- 
road companies.  Particularly  was  that  true  in  the  Hocking  VaUey 
district  in  Ohio,  along  the  line  of  the  Union  Pacific  and  the  Denver, 
Rio  Grande  &  Western,  and  in  West  Virginia.  The  Hocking  VaUey 
district  combination  has  just  recently  been  broken  up,  by  a  decree 
of  the  United  States  Court  in  Ohio,  handed  in  down  April,  1914. 

Ml.  F.  C.  Stevens.  Under  the  Sherman  law? 

Mr.  Cooper.  That  was  done  under  the  Sherman  law.  That  was 
the  case,  Mr.  Stevens,  where  the  Hocking  Valley  Railwa}^  was  con- 
trolled by  the  trunk  lines,  the  Pennsylvania,  the  New  York  Central, 
the  Erie,  the  Chesapeake  &  Ohio,  and  the  Baltimore  &  Ohio.  They 
were  proceeded  against  in  1912  under  the  Sherman  Antitrust 'Act, 
and  were  ordered  to  dissolve  at  that  time,  and  separate  in  two  parts. 
Then  the  Government  brought  a  new  suit  against  them,  and  just 
this  last  month  secured  a  complete  dissolution  of  them. 

Those  reports  of  the  commission  are  available,  Mr.  Chairman,  and 
I  will.follow  the  course  you  suggest,  if  I  may,  of  giving  the  stenogra- 
pher the  excerpts  from  those  which  you  desire.  [See  memorandum 
attached.] 

The  Chairman.  Either  do  it  now  or  attach  them  when  you  cor- 
rect your  testimony.  Attach  everything  that  will  enlighten  us  on 
the  subject  when  you  revise  your  testimony. 

Mr.  F.  C.  Stevens.  You  have  not  outlined  to  us  the  actual  course 
of  conduct  which  j^ou  complain  against.  Shall  you  have  some  other 
gentleman  do  that  ? 

Mr.  Cooper.  I  was  going  to  do  it  from  these  reports  of  the  Inter- 
state Commerce  Commission.  They  are  quite  full,  showing  all  the 
practices  which  have  been  fomid  by  the  commission  to  exist  in  these 
different  places,  with  the  recommendations  of  legislation. 

The  Chairman.  It  would  be  more  valuable  to  you  if  you  expect 
any  results  from  us  to  analyze  it  and  put  it  in  a  succinct  form  in  your 
testimony. 

Mr.  Cooper.  Yes,  sir;  I  will  do  that. 

Mr.  EscH.  Have  you  data  showing  the  number  of  acres  owned  by 
various  carriers  and  their  location  ? 

Mr.  Cooper.  You  mean  throughout  the  whole  country? 

Mr.  EscH.  Yes. 
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Mr.  Cooper.  Taking  the  country  outside  of  Illinois  and  Indiana, 
I  have  only  what  is  shown  by  these  reports.  These  reports  on  that  I 
will  say  are  pretty  full.     They  give  the  acreage. 

Mr.  CuLLOP.  As  to  Indiana  and  Illinois,  you  showed  that  in  former 
hearings. 

Mr.  F.  C.  Stevens.  Those  same  practices  you  complained  about  in 
the  former  hearing,  and  the  things  you  desired  to  have  done,  as  ex- 
plained then,  would  be  applicable  to  this  bill  ? 

Mr.  Cooper.  Yes,  sir.  I  might  say,  Mr.  Esch,  that  if  it  would  not 
be  considered  as  maldng  my  remarks  too  long  when  amended,  that  I 
would  take  from  these  reports  of  the  Interstate  Commerce  Commis- 
sion the  showing  as  to  acreages  in  the  different  fields. 

Mr.  Escn.  I  wish  you  would  do  so. 

Mr.  Cooper.  I  appreciate,  of  course,  that  the  com^mittee  does  not 
want  a  lot  of  dry  statistics  given  you  he  e  at  this  time. 

There  is  another  thing,  if  you  will  pardon  me,  which  I  should  like 
to  state  at  this  time,  because  it  brings  the  matter  up  to  the  present 
so  closely.  Mr.  W.  C.  Brown,  president  of  the  New  York  Central 
Lines,  was  examined  before  Mr.  James  Harlan,  the  commissioner 
of  the  Interstate  Commerce  Commission,  and  testified  there  that  in 
the  formation  of  the  O'Gara  Coal  Co.,  and  the  subsequent  forma- 
tion of  the  Saline  County  Coal  Co.,  of  Illinois,  that  it  had  been  a  part 
of  the  purpose  of  the  Big  Four  Railroad  to  acquire  through  various 
companies  the  whole  of  what  is  known  as  the  Harrisburg  field. 
Just  how  big  that  field  is  is  not  disclosed  by  his  testimony.  Mr. 
Brown  frankly  stated  the  reasons  for  their  desire  to  acquire  that 
field.*  This  is  shown  in  the  records  of  the  interstate  Commerce 
Commission.  First,  that  it  would  furnish  a  dependable  supply  of 
fuel  coal;  second,  it  would  contribute  to  the  earnings  of  the  railroad; 
and,  third,  that  it  would  give  a  very  round  profit  on  the  coal  itself. 
That  they  could  buy  that  coal,  control  the  tonnage,  and  work  about 
$10,000  or  $12,000  an  acre  out  of  it  in  future  times.  The  reason 
they  started  on  that  plan  was  because  they  were  afraid  the  Illinois 
Central  was  about  to  invade  that  fi.cld,  and  he  had  taken  up  the 
matter  of  floating  the  whole  field  in  a  financial  way,  but  abandoned 
it  when  the  lUinois  Central  did  not  go  in  there.  That  is  as  recently 
as  1912.  Now,  one  thing  more  from  the  records  here,  i  wanted 
to  state  briefly  that  in  that  case,  concerning  which  Mr.  Brown  was 
testifying  at  that  time,  that  the  coal  company  which  was  fostered 
and  fathered  by  the  Big  Four,  has  since  been  put  into  bankruptcy 
by  the  Big  Four— put  into  the  hands  of  a  receiver,  a  hopeless  bank- 
rupt, possibly — and  the  Big  Four  has  been  indicted  criminally,  and 
the  coal  company  has  been  indicted  criminally,  in  the  United  States 
court,  because  of  the  practices  they  pursued  in  reference  to  rebates 
and  discounts. 

It  was  found  there  that  the  coal  company  owed  the  raikoad  com- 
pany, by  notes  given  for  freight,  an  amount  approximating  $300,000. 
The  newspapers  of  May  14,  1914,  state  that  on  May  13,  1914,  in  the 
United  States  District  Court  at  East  St.  Louis,  111.,  these  railroad 
and  coal  companies  were  each  fined  $7,500  for  rebating  as  stated 
here. 

Another  method  of  aid  to  a  coal  company  was  developed  in  this 
instance,  which  shows  how  freight  rates  are  manipulated  for  a  favored 
compan3\    The  Giand  Trunk  is  a  heavy  buyer  of  coal  delivered  at 
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Battle  Creek,  Mich.  Coal  from  the  Harrisburg  district  carried  a 
freight  rate  of  SI. 05  to  South  Bend,  at  which  point  the  Grand  Trunk 
took  it  up,  and  $1.15  to  Battle  Creek.  The  ordinary  freight,  the 
straight  freight  to  South  Bend  was  $1.05.  The  O'Gara  Coal  Co.  was 
allowed  to  bill  its  stuff  through  to  Battle  Creek,  then  to  deliver  that 
to  the  Grand  Trunk  at  South  Bend.  Now  the  differential,  as  between 
the  Big  Four  and  the  Grand  Trunk,  was  such  that  the  Big  Four 
took  92  cents  of  that  freight.  The  O'Gara  people  were  allowed  to  ship 
to  South  Bend,  stop  the  shipment  there,  pay  92  cents  freight  where 
the  other  people  in  the  Harrisburg  field  paid  $1.05.  There  was  13 
cents  in  their  favor,  an  amount  sufficient  to  put  competition  out  of 
the  running  for  that  market. 

Then  in  addition,  in  relation  to  that,  as  Mr.  Bogle  reminds  me, 
the  Big  Four  bought  coal  from  the  O'Gara  Co.  for  future  dehvery, 
and  paid  them  $60,000  for  that  coal,  before  the  coal  was  ever  de- 
livered, so  that  when  the  hearing  was  had  by  Mr.  Harlan  and  they 
wanted  to  have  this  item  of  $60,000  explained  on  the  railroad  books, 
it  was  discovered  it  had  been  paid  for  and  vouchered  through, 
although  in  fact  the  coal  had  not  been  received.  The  transaction  was 
a  loan,  not  a  payment  of  an  account. 

Mr.  F.  C.  Stevens.  They  capitalized  their  field? 

Mr.  Cooper.  Ygs,  sir.  It  was  on  those  practices  that  the  road  was 
indicted  and  the  coal  company  was  indicted.  It  was  against  that 
sort  of  practice  that  these  men  have  been  combatting  out  there. 

On  May  19,  1914,  Vandalia  Railroad  Co.,  one  of  the  subdivisions 
of  Pennsylvania  Railroad,  was  convicted  in  the  United  States  Dis- 
trict Court  at  East  St.  Louis,  111.,  for  granting  a  rebate  to  a  coal 
company  situate  on  its  line  in  Illinois.  The  evidence  showed  that 
the  railroad  company  borrowed  money  at  4  per  cent  and  loaned  it  to 
a  favored  coal  company  in  the  State  of  Illinois  along  its  line,  at  2  per 
cent.  This  was  done  through  the  medium  of  Vandalia  Mineral  Co., 
a  subsidiary  company  of  the  raih-oad. 

Beyond  the  statistics  which  we  present  and  the  recommendations 
of  the  Interstate  Commerce  Commission,  we  desire  to  call  the  atten- 
tion of  the  committee  to  the  statement  which  Mr.  Elkins  made  in 
the  Senate  at  the  time  of  the  adoption  of  the  commodities  clause 
th^re.  That  statement  is  found  as  a  part  of  the  discussion  in  Con- 
gressional Record,  volume  40,  part  7,  beginning  at  page  7011,  and 
is  as  follows: 

Vvhat  I  wish  to  do  is  to  correct  the  abuses  which  have  grown  up;  to  provide  that 
railroads  shall  not  engage  in  business  in  competition  with  shippers  on  their  lines;  that 
railroads  shall  not  own  thousands  of  acres  of  coal  lands,  and  mine  the  coal  and  ship  it 
over  their  own  lines  to  market  and  freeze  out  and  crush  independent  operators  and 
individuals;  that  they  shall  not  seize  and  become  owners  of  whole  sections  of  States, 
and  monopolize  the  business  of  mining  and  shipping  coal,  Avhen  they  are  organized 
and  incorporated  to  only  transport  freight  and  passengers.  If  railroads  can  engage  in 
the  coal,  coke,  lumber  and  iron  ore  business,  it  will  be  only  a  question  of  time  when 
they  will  drive  out  all  business  of  other  shippers  of  these  commodities.  The  fact  is 
the  people  do  not  want  and  will  not  permit  railroads  to  engage  in  business  in  competi- 
tion with  their  own  shippers. 

If  that  was  the  intent  at  the  time  of  the  passage  of  that  act,  gentle- 
men, the  later  decisions  show  the  intent  has  been  thoroughly  and 
absolutely  defeated,  and  the  reports  made  by  the  Interstate  Com- 
merce Commission  show  that  whoiirver  the  railroad  acquisition  of 
coal  has  been  permit!  ad  to  come  about  in  any  and  every  part  of  the 
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couiilrv  whei'f  the  investigation  was  made,  the  one  result  followed, 
namol}',  the  cutting  out  of  independent  operators.  In  Indiana  and 
Illinois  tlie  independents  see  that  coming  to  pass. 

Mr.  Decker.  In  your  testimony,  when  revised,  will  you  give  a  brief 
synopsis  of  those  court  decisions  ? 

Mr.  Cooper.  Yes,  sir;  I  shall  be  glad  to  do  so. 

Mr.  Decker.  Just  briefl3^ 

Mr.  Cooper.  I  might  make  the  suggestion  that  the  decision  in  the 
circuit  court  of  appeals  referred  to  previously  (213  Fed.  Rep.,  240) 
is  almost  wholly  made  up  of  that.  It  is  almost  wholly  a  synopsis  of 
the  previous  dsoisions. 

Mr.  F.  C.  Stevens.  Have  you  the  number  of  the  Reporter? 

Mr.  Cooper.  It  is  not  in  the  Reporter  yet,  Mr.  Stevens.  I  had  to 
get  it  by  a  certified  copy  from  the  clerk.  The  case  is  that  of  United 
States  V.  Delaware,  Lackawanna  &  Western  Railroad  Co.  and  Dela- 
ware, Lackawanna  &  Western  Coal  Co.,  in  equity,  No.  297,  in  the 
district  court  of  the  United  States,  district  of  New  Jersey.  The  opin- 
ion was  filed  April  7,  1914,  and  will  probably  appear  in  212  or  213, 
Federal  Reporter,  about  July  1,  1914.     (See  213  Fed.  Rep.,  p.  240.) 

Mr.  EscH.  In  view  of  the  increasing  use  of  fuel  oil  for  locomotives 
in  certain  sections  of  the  country,  do  you  object  to  having  oil  included 
in  this  ? 

Mr.  Cooper.  Not  at  all,  sir.  We  feel  that  whatever  the  evil  is 
it  should  come  in  here  mthin  the  scope  of  general  legislation. 

Mr.  EscH.  You  can  see  that  like  evils  might  obtain  in  oil  fields  ? 

Mr.  Cooper.  Certainly;  and  I  might  say — I  failed  to  bring  it  with 
me — the  Interstate  Commerce  Commission  was  authorized  and 
directed  by  Congress  to  make  an  investigation  as  to  oil  along  with 
this  investigation  as  to  coal,  and  there  is  a  report  on  that  shomng 
the  same  conditions  to  have  obtained.  That  report  was  made  by 
the  commission  on  January  28,  1907.  It  found  no  instance  where 
any  railway  company  was  interested  either  in  petroleum  or  in  its 
production,  manufacture,  or  distribution.  It  found  that  the  pipe 
lines  owned  by  the  Standard  Oil  Co.  gave  control  of  the  oil  business 
and  that  the  Standard  had  a  virtual  monopoly.  Congress  enacted 
that  existing  pipe  lines  were  common  carrriers  and  made  them  sub- 
ject to  the  interstate-commerce  act.  The  commission  expressed 
doubt  as  to  whether  discrimination  could  ever  be  ehminated  by  any 
process  of  complaint  against  a  specific  rate  or  practice  and  expressed 
its  belief  that  it  could  be  found  necessary  to  disassociate  the  function 
of  transportation  from  that  of  production  and  distribution. 

The  only  reason,  Mr.  Esch,  that  the  amendment  was  drawn  in  its 
present  language  was  because  of  the  suggestion  of  the  chairman  at 
the  time  that  we  try  to  put  in,  in  our  own  way,  what  we  wanted, 
and  you  would  dress  it  up  afterwards. 

Mr.  Esch.  I  just  wanted  to  get  your  views. 

Mr.  Cooper.  Certainly,  sir. 

Mr.  F.  C.  Stevens.  Have  you  given  consideration  to  section  2, 
to  know  how  far  we  have  that  power?  To  make  unlawful  a  lease 
or  a  conveyance  of  lands  mthin  a  State  to  another  owner  v^dthin  that 
State — that  you  do  not  connect  with  any  transaction  in  commerce  ? 

Mr.  Cooper.  You  will  note,  Mr.  Stevens 

The  Chairman  (interposing).  In  other  words,  can  we  prevent  their 
holding  those  lands  as  an  investment  if  they  do  not  actually  transport 


MINING  AND   TRANSPORTATION   OF   COAL.  31 

their  own  product  in  competition  with  those  of  their  patrons  ?  Can 
we  prevent  their  owning  tne  lands  if  they  do  not  use  them  in  trans- 
portation to  compete  with  their  own  patrons  ? 

Mr.  Cooper.  I  do  not  beheve  you  can,  and  this  act  does  not  do  that. 

The  Chairman.  Does  it  not  provide  against  their  owning  lands 
except  for  their  own  use '? 

Mr.  Cooper.  I  had  that  in  mind  very  carefully.  What  it  provides 
is  this;  it  provides  against  their  acquiring  ownership  in  the  luture  of 
any  lands  except  such  as  are  necessary  for  their  fuel — acquiring  it 
in  the  future. 

The  Chairman.  Following  out  Mr.  Stevens's  idea,  can  you  prevent 
their  taking  those  lands  and  holding  them  as  an  investment,  even  if 
they  do  not  use  all  of  them  at  the  time  ? 

Mr.  Cooper.  I  believe  you  can  do  that  as  a  future  act.  I  do  not 
believe  you  can  take  their  property  away  from  them  which  they 
have  acquired  in  the  past. 

The  Chairman.  If  a  State  corporation  is  authorized  to  buy  and 
hold  land,  and  they  do  not  propose  to  mine  coal  on  those  lines  to 
haul  in  competition  with  their  own  customers,  do  you  think  we  have 
any  right  to  prevent  their  holding  those  lands  as  an  investment  ? 

Mr.  Cooper.  You  put  it  as  a  condition  upon  their  doing  interstate 
commerce  business,  and  by  putting  it  in  that  way  you  do  not  under- 
take to  upset  property  rights  they  acquired  in  the  past,  but  by  your 
prohibition  you  say:  "You  can  not  engage  in  interstate  commerce  if 
you  do  certain  things,  although  that  thing  may  be  permitted  by  the 
laws  of  the  State.'' 

The  Chairman.  We  do  not  want  to  prevent  carriers  from  engaging 
in  interstate  commerce.  We  need  them.  If  they  put  money  into 
lands  and  hold  them  as  an  investment,  have  we  the  right  to  prevent 
that? 

Mr.  Cooper.  I  say  you  hava  the  right  to  put  it  in  this  way — as  a 
condition  of  their  engaging  in  interstate  commerce. 

The  Chairman.  We  do  not  want  to  do  that.  We  want  to  encourage 
them  to  go  into  interstate  commerce.  We  do  not  want  to  prevent 
them. 

Mr.  Cooper.  I  think  quite  a  few  provisions  of  the  interstate-com- 
merce act  are  in  just  that  form.  (See  par.  7  of  sec.  6,  "No  carrier 
shall  engage  *  *  *  unless,"  etc.  Seealso  lano'uage  of  Lurton,  J., 
in  219  U.  S.,  186,  at  p.  203,  p.  22^,  post.) 

The  Chairman.  I  do  not  recollect  any  of  them.  The  interstate- 
commerce  act  is  encouraging  them  to  engage  in  commerce  and  do  it 
right.  That  may  apply  to  other  corporations  other  than  carriers;  we 
may  prohibit  them  from  engaging  in  interstate  commerce,  but  we  want 
to  induce  all  carriers  to  do  business  in  interstate  commerce. 

Mr.  Cooper.  And  your  carriers,  Mr.  Chairman,  also  want  to  engage 
in  interstate  commerce.     They  are  not  going  to  abandon  it. 

The  Chairman.  Certainly  we  do  not  want  to  place  any  conditions 
on  them  to  try  to  prevent  them  from  engaging  in  interstate  commerce. 
In  fact,  our  only  justification  for  interfering  with  the  business  in  inter- 
state commerce  is  to  help  hold  them  up  and  keep  them  in  interstate 
commerce. 

Mr.  Cooper.  I  understand  your  only  power  is  derived  from  the 
clause  giving  you  the  power  to  regulate  interstate  commerce. 
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The  Chairman.  The  only  reason  is  that  we  want  to  hold  them  up 
and  help  them  in  regard  to  their  duties  in  interstate  commerce;  to 
protect  them  against  themselves  and  against  people  trying  to  rob  them 
and  destroy  them. 

Mr.  Cooper.  Also  your  duty  is  to  keep  them  from  bringing  about 
a  groat  public  harm  and  damage. 

The  Chairman.  That  is  the  regulation  we  put  upon  them,  but  it 
is  not  a  condi-ion  on  wliich  they  enter  commercv3.  We  punish  them 
if  they  do  not  do  it. 

Mr.  Cooper.  You  call  it  a  condition  because  that  is  the  onl}^  way 
you  can  get  at  them  legally,  but  in  effect  it  is  a  regulation. 

Mr.  Chairman.  That  is  what  it  is. 

Mr.  Cooper.  But  we  would  have  to  put  it  there  as  a  condition, 
I  take  it,  probably.  They  are  not  going  to  abandon  their  invest- 
ments or  their  franchises  or  charters  because  they  are  not  permitted 
to  own  coal  lands.  In  fact,  there  is  no  question  as  to  some  of  them; 
they  prefer  not  to  do  it.  At  f^ny  r.-te,  they  have  not  shown  a  dis- 
position lo  do  it. 

In  further  answer  to  you,  Vic.  Stevens,  I  would  want  to  say  that 
the  prohibition  is  as  to  future  ownership,  acquiring  ownership  in  the 
future,  and  as  to  leasing  in  the  future.  I  do  not  undertake  to  upset 
leases  already  made  by  them,  and  do  not  undertake  to  upset  titles 
they  have  already  acquired. 

Mr.  F.  C.  Stevens.  But  it  affects  properLy  they  already  own. 
One  of  the  essentials  of  the  ownership  of  proport}^  is  the  right  to  dis- 
pose of  it,  and  in  limiting  the  right  to  dispose  of  it  you  interfere  with 
property  rights.  Now,  can  you  do  that  as  to  property  alread}^  owned 
unless  you  connect  it  inseparably  with  commerce  ?  As  an  essence  of 
commerce?  Can  you  say  to  me:  ''You  own  1,000  acres  of  land; 
you  can  not  sell  that  land  or  lease  that  land  for  certain  purposes 
unless  in  some  way  you  connect  it  with  my  use,  sale,  or  lease  in  com- 
merce, as  an  essence  in  commerce?' 

Mr.  Cooper.  I  think  you  would  raise  a  grave  constitutional  ques- 
tion. 

Mr.  F.  C.  Stevens.  I  think  so,  too. 

Mr.  Cooper.  That  very  line  which  you  are  suggesting  was  taken 
up  by  the  Supreme  Court  in  the  Delaware  &  Hudson  case,  and  they 
said  if  they  interpreted  the  act  as  the  Government  contended  for  its 
interpretation,  that  the  fifth  amendment  wou'd  be  involved,  so  that 
they  preferred  to  interpret  it  the  other  way;  interpret  it  as  not  doing 
that — this  act  as  not  doing  that — but  they  have  never  passed  yet 
upon  the  question  as  to  whether  it  could  be  done  within  the  Consti- 
tution. 

I  will  say  in  reference  to  that,  that  in  the  course  of  the  preparation 
of  this  matter  I  have  read  some  very  careful  legal  articles  by  WiUiam 
Draper  Lewis,  by  Mr.  Learned  Hand,  by  Mr.  George  Wickersham, 
ex-Attorney  General,  and  by  Mr.  Victor  Morawetz,  all  of  which 
expressed  the  view  that  it  could  be  done  and  could  be  done  within 
the  constitutional  provisions. 

Mr.  F.  C.  Stevens.  I  have  very  great  respect  for  those  men  you 
have  named. 

Mr.  Cooper.  I  did  not  desire  to  bring  those  matters  up  here. 

Mr.  F.  C.  Stevens.  We  have  to  face  them  in  this  matter.  We  are 
very  careful  about  reporting  bills  we  think  would  be  unconstitutional. 
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Mr.  Cooper.  Yes;  I  will  say,  though,  Mr.  Stevens,  that  in  working 
this  up  I  was  fortunate  enough  to  find  articles  these  gentlemen  had 
written  in  reference  to  this  subject. 

Mr.  F.  C.  Stevens.  I  think  you  had  better  place  a  memorandum 
in  your  remarks  indicating  where  those  articles  can  be  found  so  we 
can  refer  to  them.  So  if  any  question  arises  with  us  we  can  refer  to 
them.  We  wish  to  be  fortified,  and  you  have  given  us  some  very 
excellent  authorities. 

Mr.  Cooper.  Yes;  I  will  do  so. 

(Memorandum  in  response  to  request  of  Mr.  F.  C.  Stevens.) 

The  Power  of  Congress  to  Enact  Incorporation  Laws  and  to  Regulate 

Corporations. 

[By  Victor  Morawetz,  26  Harvard  Law  Review,  p.  667,  at  p.  679.] 

VII,  national  control  and  regulation  of  state  corporations. 

Congress  has  power  to  regulate  the  interstate  and  international  commerce  of  State 
corporations  to  the  same  extent  as  that  of  partnership  and  of  individuals,  and  there 
appears  to  be  no  constitutional  reason  why  Congress  should  not  enact  regulations 
applicable  only  to  the  commerce  of  corporations. 

A  plan  has  been  suggested  of  regulating  State  corporations  engaged  in  interstate 
or  international  commerce  by  an  act  of  Congress  prohibiting  them  from  engaging  in 
Buch  commerce,  except  upon  obtaining  from  some  Government  oflBicial  a  license  to 
be  issued  only  upon  compliance  with  prescribed  regulations  with  respect  to  the  issue 
of  their  stocks  and  bonds,  the  conduct  of  their  business  and  the  management  of  their 
internal  affairs.  Against  the  constitutionality  of  such  legislation  it  may  be  urged  that 
the  right  of  corporations,  as  well  as  that  of  partnerships  and  individuals,  to  engage 
in  interstate  and  international  commerce  is  not  derived  from  the  National  Govern- 
ment and  does  not  exist  merely  by  grace  or  license  of  that  Government;  that  the 
Constitution  does  not  confer  upon  Congress  power  to  prohibit  interstate  or  interna- 
tional commerce,  but  only  confers  power  to  regulate  it;  that  the  power  of  regulation 
extends  only  to  acts  done  in  carrying  on  commerce  and  to  matters  connected  directly 
with  the  transaction  of  commerce;  and  that  the  organization,  powers,  and  internal 
affairs  of  trading  corporations  are  not  directly  connected  with  the  transaction  of  com- 
merce, but  bear  only  a  remote  relation  thereto. 

Strong  arguments,  however,  can  be  advanced  in  support  of  the  constitutionality 
of  such  legislation.  No  State  can  confer  a  legal  right  or  franchise  to  act  in  a  corporate 
capacity  in  other  States,  and  Congress  alone  is  vested  by  the  Constitution  with  the 
power  to  legislate  for  the  regulation  of  interstate  and  international  commerce.  The 
organization,  powers,  and  financial  condition  of  a  trading  corporation  may  have  a 
direct  and  important  relation  to  the  transaction  of  interstate  and  international  com- 
merce, and  may  be  of  such  a  character  as  to  render  the  commercial  operations  of  the 
corporation  a  menace  to  the  security  and  welfare  of  the  people  of  all  the  States.  A 
statute  prohibiting  the  transaction  of  interstate  commerce  by  means  of  a  corporate 
organization  which  is  a  menace  to  the  security  of  the  public  would  seem  justifiable 
as  an  exercise  of  the  police  power  over  interstate  commerce  and  as  a  regulation  of  such 
commerce  within  the  meaning  of  the  Constitution.  Furthermore,  if  interstate  and 
international  commerce  can  not  be  carried  on  in  an  orderly  manner  and  with  safety 
to  the  public  by  a  multitude  of  corporations  organized  under  the  diverse  and  vary- 
ing legislation  of  48  different  States  and  subject  in  each  State  to  special  regula- 
tions and  restrictions,  it  would  seem  justifiable,  under  the  power  to  regulate  inter- 
state and  international  commerce,  to  require  all  corporations  engaging  in  such  com- 
merce to  comply  with  any  appropriate  regulations  for  the  protection  of  the  public 
and  also  to  confer  upon  all  corporations  complying  with  the  prescribed  regulations  a 
legal  right  or  franchise  to  carry  on  their  interstate  and  international  commerce  through- 
out the  United  States  free  from  restrictions  imposed  by  the  several  States. 

Congress  has  power  to  require  corporations  and  other  associations  engaged  in  inter- 
state or  international  commerce  to  file  reports  as  to  their  organization,  powers,  and 
financial  condition.  Congress  also  may  provide  for  the  appointment  of  officers  and 
commissions  to  act  as  police  of  interstate  commerce  and  to  administer  and  enforce 
all  constitutional  regulations  prescribed  by  law.     Congress,  therefore,  may  vest  in 

59014—14 3 


34  MINING  AND  TRANSPOETATION   OF   COAL. 

a  national  commission  or  in  some  public  officer  all  necessary  powers  for  the  enforce- 
ment of  any  constitutional  regulations  enacted  by  Congress  with  respect  to  trading 
corporations  engaged  in  interstate  or  international  commerce.  Such  a  commission 
or  public  officer  may  be  required  by  law  to  issue  to  every  corporation  that  shall  have 
complied  with  the  prescribed  regulations  a  certificate  of  such  compliance  in  the  form 
of  a  license;  and  there  seems  to  be  no  good  reason  why  such  certificates  should  not 
be  made  prima  facie  evidence  of  compliance  with  the  prescribed  regulations,  or  why 
corporations  should  not  be  prohibited  from  engaging  in  interstate  or  international 
commerce  until  they  shall  have  obtained  such  certificates. 

The  power  of  Congress  to  enact  such  legislation  would  not  be  based  upon  the  theory 
that  the  right  to  transact  interstate  and  international  commerce  through  a  corporate 
organization  was  derived  from  Congress  or  was  conferred  by  national  license,  or 
upon  the  theory  that  Congress  has  power  to  regulate  the  organization,  powers,  or 
management  of  state  corporations.  It  would  be  based  upon  the  theory  that  a  corporate 
organization  is  but  a  means  of  transacting  commerce,  and  that  under  its  power  to 
regulate  interstate  and  international  commerce  Congress  can  prohibit  th9  transaction 
of  such  commerce  by  means  of  any  corporate  organization  which  in  its  opinion  is  unsafe 
or  otherwise  prejudicial  to  the  interstate  commerce  of  the  public. 

Federal  Control  of  Interstate  Commerce. 
[By  George  W.  Wickersham,  23  Harvard  Law  Review,  240,  at  p.  257.] 

Mr.  Wickersham  suggests  that  the  Sherman  Act  is  sufficiently  comprehensive  to 
reach  and  destroy  great  combinations  and  monopolies,  and  that  in  doing  that  the 
necessity  arises  for  the  National  Government  to  provide  a  substitute.  He  suggests 
that  Congress  should  enact  a  law  providing  for  the  formation  of  corporations  to  engage 
in  trade  and  commerce  among  the  States,  protecting  them  from  undue  interference 
by  the  States,  and  regulating  their  activities  so  as  to  prevent  the  recurrence  under 
national  auspices  of  those  abuses  which  have  arisen  under  State  control.  He  then 
goes  on  to  suggest  fully  how  this  can  be  done,  and  gives  his  opinion  that  no  novel 
principles  are  involved,  but  that  it  is  merely  a  case  of  applying  old  principles  to  meet 
the  needs  resulting  from  growth;  that  only  the  National  Government  is  possessed  of 
powers  adequate  to  the  regulation  of  modem  commerce;  transportation,  business,  and 
organization  of  capital  to  carry  on  interstate  business;  that  this  power  imposes  a 
responsibility  to  exercise  it  as  occasion  demands,  and  when  exercised  to  make  it 
adequate,  comprehensive,  and  effective.  He  is  clear  that  such  a  power  exists  under 
the  Constitution. 

Constitutional  Questions  Involved  in  the  Commodity   Clause   of  the  Hep- 
burn Act. 

[By  William  Draper  Lewis,  21  Harvard  Law  Review,  595,  at  pp.  599-602,  606-616.] 

Dean  Lewis  discusses  fully  here  the  power  of  Congress  to  prohibit  a  particular  use 
or  uses  of  property  already  acquired.  He  arrives  at  the  conclusion  that  Congress  has 
the  power,  under  its  power  to  regulate  commerce,  to  forbid  the  uses  of  property  by  a 
carrier  which  prior  to  that  legislation  were  lawful,  and  that  such  a  prohibition,  if 
reasonably  related  to  the  power  to  regulate  commerce,  would  not  be  in  violation  of 
any  provision  of  the  United  States  Constitution,  particularly  the  "due  process  of  law" 
clause  of  the  fifth  amendment. 

The  Commodities  Clause  and  the  Fifth  Amendment. 

[By  Learned  Hand,  22  Harvard  Law  Review,  p.  250.] 

Mr.  Hand  takes  up  the  discussion  of  the  same  propositions  discussed  by  Dean  Lewis 
and  carries  the  discussion  further,  to  the  same  conclusion.  He  justifies  such  legisla- 
tion, both  from  the  standpoint  of  public  policy  and  from  the  test  of  the  Federal 
Constitution.  Like  Dean  Lewis,  he  also  shows  how  the  rights  of  the  carriers  affected 
by  such  legislation  could  be  preserved  in  the  disposition  of  their  property  affected 
by  the  prohibitions  of  such  a  law. 

United  States  v.  Delaware  &  Hudson  Co.  (213  U.  S.,  366,  at  p.  406). 

The  United  States  Supreme  Court  concedes,  for  the  purposes  of  the  discussion  of 
that  case,  the  powers  of  Congress,  but  does  not  expressly  pass  upon  them.  The  court 
declines  to  intimate  an  opinion  in  any  respect  whatever  upon  the  question  of  the 
existence  of  the  power,  and  leaves  it  wholly  for  subsequent  discussion. 
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As  a  result  of  the  above,  it  may  be  said  that  there  is  no  decision,  either  negative 
or  affirmative,  on  the  point  involved  here,  and  the  proposition  at  present  rests  For  its 
authority  upon  writers  such  as  those  quoted  above. 

Atlantic  C.  L.  R.  Co.  v.  Riverside  Mills  (219  U.  S.,  180,  at  p.  201-203). 

In  this  case,  decided  January  3,  1911,  the  court  says:  "That  the  power  to  regulate 
commerce  is  the  right  to  prescribe  the  rules  under  which  such  commerce  may  be 
conducted.  *  *  *  There  is  no  such  thing  as  absolute  freedom  of  contract.  Con- 
tracts which  contravene  public  policy  can  not  be  lawfully  made  at  all;  and  the  power 
to  make  contracts,  may  in  all  cases,  be  regulated  as  to  form,  evidence,  and  validity  as 
to  third  persons.  *  *  *  Undoubtedly  the  United  States  is  a  Government  of  limited 
and  delegated  powers,  but  in  respect  to  those  powers,  which  have  been  expressly 
delegated,  the  power  to  regulate  commerce  between  the  States  being  one  of  them, 
the  power  is  absolute,  except  as  limited  by  other  provisions  of  the  Constitution  itself. '- 

Having  the  express  power  to  make  rules  for  the  conduct  of  commerce  among  the 
States,  the  range  of  congressional  discretion  as  to  the  regulation  best  adapted  to  remedy 
a  practice  found  inefficient  or  hurtful  is  a  wide  one.  If  the  regulating  act  be  one 
directly  applicable  to  such  commerce,  not  obnoxious  to  any  other  provision  of  the 
Constitution,  and  reasonably  adapted  to  the  purpose  by  reason  of  legitimate  relation 
between  such  commerce  and  the  rule  provided,  the  question  of  power  is  foreclosed. 
"The  test  of  power,"  said  Mr.  Justice  White,  speaking  for  this  court  in  the  Employers' 
Liability  cases,  cited*  above,  "is  not  merely  the  matter  regulated,  but  whether  the 
regulation  is  directly  one  of  interstate  commerce,  or  is  embraced  within  the  grant 
(of  power)  conferred  on  Congress  to  use  all  lawful  means  necessary  and  appropriate  to 
the  execution  of  the  power  to  regulate  commerce." 

That  a  situation  had  come  about  which  demanded  regulation  in  the  public  interest, 
was  the  judgment  of  Congress.  The  requirement  that  carriers  who  undertook  to 
engage  in  interstate  transportation,  and  as  a  part  of  that  business  held  themselves  out 
as  receiving  packages  destined  to  places  beyond  their  own  terminal,  should  be  required , 
as  a  condition  of  continuing  in  that  traffic,  to  obligate  themselves  to  carry  to  the  point 
of  destination,  using  the  Imes  of  connecting  carriers  as  their  own  agencies,  was  not 
beyond  the  scope  of  the  power  of  regulation. 

Mr.  Cooper.  In  further  development  of  our  idea  as  to  legislation, 
we  feel  that  carriage  of  the  given  commodities  in  interstate  commerce 
should  be  forbidden  after  a  reasonable  time.  The  effect  of  such  pro- 
vision would  be  the  enforcement  of  the  first  two  sections.  The  orig- 
inal commodities  clause  allowed  a  little  less  than  two  years. 

The  Chairman.  Forbidding  them  what  ? 

Mr.  Cooper.  Forbidding  them  to  carry  in  interstate  commerce 
coal  mined  on  their  own  land,  either  by  themselves  or  by  lessees, 
except  it  is  to  be  used  for  their  own  fuel  purposes.  That  should 
relate  to  the  future,  giving  them  time  to  readjust. 

In  reference  to  this  time  question,  I  want  to  say,  Mr.  Chairman, 
that  in  this  Hocking  Valley  case,  decided  just  last  month,  60  days 
were  given  to  those  people  to  dispose  of  their  coal  holdings.  It  is 
not  unusual  for  the  courts  to  give  a  certain  time  for  the  disposition 
of  property. 

Mr.  F.  C.  Stevens.  That  was  quite  a  different  proposition.  When 
the  court  has  found  certain  property  is  being  held  illegally,  why  that 
property  has  to  be  disposed  of.  That  is  a  function  of  the  court. 
But  here  is  a  different  proposition.  Here  is  property  owmed.  Now, 
can  we  fix  upon  that  ownership  a  limit  as  to  how  it  can  be  used, 
unless  that  limit  is  inseparably^  connected  with  interstate  commerce  ? 

Mr.  Cooper.  In  answer  to  your  question,  I  refer  you  to  the  memo- 
randum previously  submitted.  Also  that  Pennsylvania  expressly 
gave  to  her  railroads,  as  far  back  as  1823,  charter  powers  to  acquire 
and  own  and  operate  coal  lands.  Now,  that  does  not  exist  m  vir- 
tually any  other  State  in  the  United  States.  It  does  not  exist  in 
Ohio.     By  express  decision  they  say  it  does  not  exist.     (203  Fed. 
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Rep.,  295,  at  pp.  300,  315.)  It  does  not  exist  in  Indiana.  It  does 
not  exist  in  Illinois.  Those  other  two,  by  statutory  provision.  So 
that  the  difficulty  which  confronted  the  court  in  the  Delaware  & 
Hudson  case  does  not  confront  Congress  at  all  in  any  other  State 
that  I  know  of,  outside  of  Pennsylvania.  The  matter  of  engaging  in 
the  business  of  owning  and  leasing  coal  lands  would  be  interpreted, 
in  my  belief,  as  an  exercise  of  a  power  beyond  the  power  given  to 
railroads  in  almost  every  State  in  the  United  States  outside  of 
Pennsylvania. 

Mr.  F.  C.  Stevens.  That  is,  owning  for  the  purposes  of  commercial 
production  ? 

Mr.  Cooper.  Yes,  sir. 

Mr.  F.  C.  Stevens.  It  ought  to  be  so. 

Mr.  Cooper.  In  reference  to  that,  the  Interstate  Commerce  Com- 
mission made  as  a  part  of  its  report,  on  the  Ohio  proposition,  quite 
a  full  statement  in  reference  to  the  legality  of  the  ownership  of  coal 
interests  by  railway  companies. 

Mr.  F.  C.  Stevens.  But  you  could  not  get  at  it  in  this  case — that 
is  the  difficulty.  Suppose  they  were  guilty  of  conduct  which  you  or 
I  think  is  ultra  vires.  You  could  not  reach  them  by  an  act  of  this 
kind. 

Mr.  Cooper.  Here  is  what  would  happen  though.  They  would 
not  have  acquired  those  rights  in  a  legal  manner  in  the  States  where 
they  claim  the  rights.  They  have  got  no  property,  therefore,  which 
you  are  taking  away  from  them. 

Mr.  F.  C.  Stevens.  Oh,  no. 

Mr.  Cooper.  It  is  very  true,  you  say  they  have  those  rights  until 
they  are  taken  away  from  them.  All  right.  I  do  not  believe, 
Mr.  Stevens,  that  the  Supreme  Court  of  the  United  States,  or  any 
United  States  court,  would  say  that  the  exercise  by  a  railroad  of 
ultra  vires  powers  would  create  such  a  property  right  as  that.  It 
wou.ld  not  give  them  protection  under  the  United  States  Constitu- 
tion in  such  case  as  against  an  act  of  Congress  otherwise  constitu- 
tional. It  would  not  allow  the  powers  of  Congress  to  be  frittered 
away  by  the  inactivity  of  the  States. 

Tiie  Chairman.  Wiiat  have  we  got  to  do  with  that  question 
unless  it  in  some  way  affects  their  abiUty  and  facility  to  discharge 
their  duty  as  interstate  carriers?  Unless  the  actions  you  speak  of 
interfere  with  a  fair,  just,  and  reasonable  rate  practice,  or  weaken 
their  financial  ability  to  discharge  their  duty  as  carriers,  what  busi- 
ness have  we  to  interfere  with  them? 

Mr.  Cooper.  First,  it  does  interfere  with  the  service  rendered  by 
them  and  their  rates,  etc.  The  findings  of  che  Interstate  Commerce 
Commission  show  that  has  been  the  history  throughout  the  whole 
country  that  it  has  done  that;  that  it  has  affected  rates;  that  it 
has  affected  service;  that  it  has  affected  facilities,  and  Congress  has 
recoguized  that  by  putting  express  regulations  on  the  books  to  try  to 
correct  those  things,  but  that  has  not  removed  the  tendency,  of  course. 

The  Chairman.  The  only  thing  we  have  done,  that  I  remember, 
is  we  tried  to  prohibit  them  hauling  their  own  commodities  in  com- 
petition with  those  of  their  customers. 

Mr.  Cooper.  You  gave  the  Interstate  Commerce  Commission  such 
power  that  it  can  regulate  rates,  discriminations,  preferences,  switch 
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connections,  long  and  sho^t  haul,  car  dist.ibution,  and  extension  of 
tracks,  and  othc  facilities. 

The  Chairman.  Because  that  relates  to  sex  vice  in  interstate 
comme  ce. 

M'-.  Cooper.  Seivice  and  rates.  On  the  other  proposition  it  does 
affect,  Mr.  Chairman,  the  matte:^  of  the  financial  condition  in  this 
way.  I  am  told,  as  a  pait  of  the  histoiy  of  the  Philadelphia  &  Read- 
ing Railroad,  for  instance,  that  it  went  through  a  couple  of  ..  ecelvei- 
ships  because  of  the  burden  of  cariying  its  coal  propeties.  To-day 
it  is  a  prosperous  railroad,  but  the  burden  of  caijying  the  interest 
charges  on  those  coal  prope:ties  was  so  tremendous  that  the  railroad 
was  thrown  into  insolvency  twice. 

The  Chairman.  I  do  not  believe  anybody  will  dispute  the  propo- 
sition that  we  could  render  it  unlawful  for  them  to  make  any  mvest- 
ments  of  any  sort  or  engage  in  anything  that  would  weaken  their 
capacity  to  discharge  their  duties  and  finance  their  business.  I 
think  you  are  getting  within  our  constitutional  domain  now. 

Mr.  Cooper.  I  cite  the  case  of  the  Monon  Coal  Co.,  an  Indiana 
corporation.  This  coal  company  has  issued  stock  to  the  amuont  of 
$1,000,000  and  has  outstanding  bonds  to  the  amount  of  $2,750,000^ 
a  total  of  bonds  and  stock,  $3,750,000.  The  Chicago,  Indianapolis 
&  Louisville  Railway  Co.,  known  as  the  Monon  Railway,  owns  25  per 
cent  of  the  stock  of  the  coal  company.  The  railway  company  guaran- 
tees the  interest  on  the  bonds  of  the  coal  company.  The  railway 
company  has  also  the  ownership  of  all  the  stock  of  the  Chicago  & 
Indianapolis  Coal  Co.  This  latter  company  owns  about  3,'  00  acres 
of  coal  lands,  which  it  leases  to  the  Monon  Coal  Co.  The  railway 
company  has  made  advances,  bearing  no  interest,  to  the  Chicago  & 
Indianapolis  Coal  Co.  for  the  improvement  of  its  property.  The 
railway  company  has  also  made  loans  to  the  Monon  Coal  Co.,  with 
interest  at  the  rate  of  3  per  cent,  for  the  purpose  of  providing  that 
company  working  capital.  The  advances  thus  m.ade  to  the  coal 
company  amount  to  $100,000. 

The  Monon  Coal  Co.  owns  and  leases  about  23,000  acres  of  land. 
It  had  22. openings.  At  the  time  of  the  hearing  before  the  examiner 
for  the  Interstate  Commerce  Commission  only  seven  of  those  open- 
ings were  in  operation.  At  the  present  time  only  one  of  those 
openings  is  in  operation.  The  Monon  Coal  Co.  produced  1,500,000  tons 
of  coal  in  1912.  Mr.  Harry  N.  Taylor,  president  of  the  Monon  Coal 
Co.,  testified  as  follows: 

The  operations  of  the  Monon  Coal  Co.  the  last  two  and  a  half  years  have  shown  a 
loss,  exclusive  of  interest  or  any  fixed  charges  of  a  financial  nature  whatever.  The 
actual  operations  of  the  mines  has  shown  a  loss.  The  loss  is  a  very  considerable 
amount.  *  *  -Jf-  We  have  not  been  able  to  make  operating  charges.  We  have  not 
commenced  to  bother  about  interest  charges.  The  bondholders  have  not  started  fore- 
closure yet.     They  have  been  paid  their  interest. 

Investigation  shows  that  the  payer  of  the  interest  has  been  the 
Monon  Railway  Co.  Certainly  the  Monon  Railway  Co.  has  been 
weakened  by  the  purchase  of  $250,000  of  stock  which  is  worthless;  by 
the  indorsement  of  $2,750,000  worth  of  bonds,  on  which  it  has  had 
to  pay  interest  at  5  per  cent  per  annum,  or  $137,500  per  year,  in  addi- 
tion to  which  there  have  been  advances  made  of  $100,000  at  3  per 
cent  interest. 
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The  Monon  Railway  Co.  guaranteed  those  bonds  unconditionally 
by  their  indorsement.  The  bonds  run  for  a  period  of  25  years — that 
is  to  say.  until  June  1,  1936.  There  is  therefore  a  present  and  future 
fixed  liability  on  the  railway  company  to  see  that  $137,500  of  interest 
is  paid  each  year  on  those  bonds.  It  is  conceded  that  the  capitaliza- 
tion by  stock  and  bonds  of  the  property  involved  was  two  or  three 
times  the  value  of  the  property.  It  is  conceded  that  the  property, 
in  the  language  of  the  president  of  the  company,  ''can  not  make 
operating  charges."  It  is  conceded  that  there  is  no  future  in  the 
property.  That  means  that  the  Monon  Railway  Co.  must  withdraw 
$137,500  per  year  from  its  operating  revenues  to  meet  its  liability  on 
those  bonds.  It  means  further  that  at  the  end  of  that  time  the  bond- 
holders lose  their  principal.  It  means  further  that  the  Monon  Rail- 
way Co.  will  never  have  returned  to  it  its  $100,000.  Certainly,  Mr. 
Chairman,  such  a  situation  weakens  the  capacity  of  that  railroad  to 
discharge  its  duties  and  finance  its  business.  Certainly  that  railroad 
has  made  possible  a  fraud  upon  investors  in  this  instance. 

The  Chicago  &  Eastern  Illinois  Railroad  Co.  has  lines  in  Illinois 
and  ill  Indiana.  On  May  27,  1913,  the  company  was  placed  in  the 
hands  of  two  receivers  by  the  United  States  district  court.  At  that 
time  the  company  held,  by  ownership  and  leasehold,  approximately 
42,000  acres  of  coal  lands  and  mineral  rights  in  Montgomery  County, 
in  the  State  of  Illinois,  and  in  Clay,  Sullivan,  and  Vermilion  Counties, 
in  the  State  of  Indiana.  Upon  these  lands  are  10  mines,  5  in  each 
State,  owned  but  not  operated  by  the  railroad  company.  Prior 
to  the  receivership  5  mines  and  certain  acreage  were  leased  to  the 
J.  K.  Deerii.g  Coal  Co.  Certain  other  acreage  was  leased  to  the 
J.  Woolley  Coal  Co.,  the  railroad  company  agreeing  to  construct  one 
mine  and,  if  necessary,  two  additional  mines  on  the  property.  Five 
mines,  together  with  approximately  12,5(  0  acres  of  the  coal,  vrere 
leased  to  the  Peabody  Coal  Co.  These  leases  provided  for  fixed 
annual  rental  for  the  properties,  a  small  royalty  per  ton  of  coal 
mined  during  the  first  five  years,  and  5  per  cent  interest  on  the  cost 
of  adaitions  and  improvements  which,  are  to  be  made  by  the  railroad 
company.  In  the  case  of  the  J.  K.  Deering  Coal  Co.,  the  mines  and 
lands  leased  to  that  company  vrere  the  same  as  those  acquired  from 
the  Oak  Hill  Co.,  of  which  J.  K.  Deering  was  a  part  owner;  thus  the 
railroad  in  effect  purchased  the  property  from  Deering  and  then 
leased  it  back  to  him.  The  same  is  true  in  reference  to  the  lands 
leased  to  Peabody  Coal  Co.  Prior  to  the  receivership,  estimates 
were  made  and  appropriations  made  for  the  betterments  to  be  made 
on  these  properties.  On  June  15,  1914,  the  receivers  of  the  railroad 
company  filed  a  petition  in  the  United  States  district  court  in  their 
receivership,  stating  that  during  the  year  just  then  passed  that  the 
expenditures  in  the  course  of  such  betterments  and  improvements, 
in  excess  of  the  amounts  of  money  which  had  been  provided  by  the 
defendant  railroad  company  to  pay  for  the  same,  were  $248,390.14. 
The  receivers  asked  for  and  obtained  leave  of  court  to  pay  said  sum 
of  $248,390.14  from  other  revenues  of  the  railroad. 

In  granting  the  leave  the  court  expressly  stated  as  follows:  '^Pro- 
vided that  this  order  shall  not  be  deemed  an  adoption,  recognition,  or 
approval  by  the  court  of  any  lease  under  which  any  of  said  coal  prop- 
erties are  now  held."     Each  of  the  three  coal  companies  above  have 
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entered  into  the  commercial  market  in  competition  with  the  shippers 
along  the  Hnes  of  the  railroad  company.  At  the  time  of  the  receiver- 
ship, $6,000,000  of  receiver's  certificates  were  issued  to  take  up 
pressing  obligations  of  the  railroad.  On  the  same  day  that  the  above 
petition  was  filed,  a  petition  was  fiJed  asking  for  leave  of  the  court  to 
take  up  the  above  certificates  by  the  issue  of  new  certificates  to,  the 
full  amount  of  $6,000,000.  The  petition  stated  that  the  receivers 
were  able  to  pay  only  the  interest  on  the  certificates  and  not  any  part 
of  the  principal.  Such  leave  was  granted.  On  the  same  day  the 
receivers  asked  and  were  granted  authority  to  default  on  the  interest 
on  the  bonds  of  two  railroad  lines  under  lease.  The  one  was  Chicago 
&  Indiana  Coal  Railway  Co.,  with  bonds  issued  in  the  amount  of 
$4,626,000;  the  other  was  the  Evansville  &  Indianapolis  Railway  Co., 
with  bonds  issued  in  the  amount  of  $1,853,000. 

To  sum  up,  this  railroad  company,  under  the  operation  of  receivers, 
failed  to  retire  any  portion  of  the  $6,000,000  of  receiver's  certificates, 
defaulted  on  the  interest  on  the  bonds  on  its  tw^o  lines,  above  referred 
to,  and  yet  put  $248,000  into  a  wholly  collateral  undertaking — that  of 
the  commercial  production  of  coal.  How  much  money  w^as  put  in 
which  was  within  the  estimate  and  not  in  excess  of  it  is  not  disclosed. 
We  submit  that  this  is  clearly  a  case  of  weakening  the  capacity  to 
fulfill  the  function  of  a  carrier,  and  it  is  disclosed  that  this  railroad 
company  has  outstanding  $5,167,000  of  purchase  money  first  mort- 
gage coal  bonds,  carrying  5  per  cent  interest,  thereby  creating  a  fixed 
charge  in  excess  of  $250,000  per  year. 

The  Chicago,  Rock  Island  &  Pacific  Railway  Co.  owns  $2,400,000 
out  of  a  total  issue  of  $3,400,000  of  the  capital  stock  of  Consolidated 
Indiana  Coal  Co.  The  railway  company  unconditionally  guarantees 
the  interest  on  $2,500,000  of  the  bonds  of  the  coal  company.  The 
coal  company  owns  20,700  acres  of  coal  lands  in  Illinois  and  in  Indiana. 
It  produces  about  2,000,000  tons  of  coal  per  year,  of  which  about  30 
per  cent  is  sold  to  the  Rock  Island  lines  and  the  balance  is  sold  com- 
mercially. On  June  30,  1912,  the  railway  company  was  required  to 
advance  to  the  coal  company  $62,500  to  pay  interest  on  bonds.  On 
June  30,  1912,  the  railway  company  had  made  total  cash  advances  to 
the  coal  company  in  the  amount  of  $1,584,000  without  any  interest 
charge.  At  the  hearing  before  the  Interstate  Comm.erce  Commission, 
in  February,  1914,  it  was  brought  out  that  "  during  the  last  thi'ee  years 
the  coal  company  has  been  earning  a  very  small  amount  over  operat- 
ing expenses.  The  total  receipts  over  actual  operating  expenses  dur- 
ing the  last  three  years  are  about  $5,000,  excluding  fixed  chaiges  and 
depreciation;  that  the  officers  of  the  coal  company  see  no  better  con- 
ditions ahead."  That  means  that  until  June  1,  1935,  the  railway 
company  is  confronted  with  the  necessity  to  pay  the  interest  of 
$138,650  per  year.  There  will  be  no  chance  for  it.to  be  repaid  the  cash 
advances  of  $1,500,000.  Either  it  must  pay  the  principal  of  the  bonds 
or  the  buyers  of  the  bonds  will  lose  it.  Yet  this  railway  compan}^  has 
defaulted  on  the  payment  of  interest  on  its  own  bonds.  Its  stock  is 
worth  1  cent  on  the  dollar.  Its  own  bonds  are  at  a  low  ebb.  It  is 
now  itself  ready  for  receivership.  Certainly,  the  drain  of  cash  result- 
ing from  the  comrnercial  production  of  coal  through  this  subsidiaiy 
company  has  impaired  the  financial  capacity  of  this  railway  company. 

The  Cleveland,  Cincinnati,  Chicago  &  St. 'Louis  Railway  Co.,  other- 
wise known  as  the  Big  Four  Railroad,  has  been  the  purchaser  of 
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96,000  acres  of  coal  lands  in  Illinois.  One  of  the  companies  to  which 
it  has  leased  land  has  been  the  O'Gara  Coal  Co.  When  the  latter 
company  went  into  the  hands  of  a  receiver  in  1913  it  was  indebted 
to  the  Big  lour  in  the  amount  of  approximately  $500,000.  This 
favored  coal  company  will  not  pay  out.  The  price  of  the  stock  and 
the  bonds  of  the  railway  company  show  that  it  can  not  well  bear  such 
losses.  In  addition  thereto  tnere  is  to  be  considered  the  tremendous 
investment  in  the  coal  acreage  above  referred  to.  We  refer  you  to 
the  very  full  report  referred  to  in  the  memorandum  attached  hereto. 

The  reports  of  the  Interstate  Commerce  Commission  shown  in  the 
memorandum  disclose  that  all  over  the  country  the  practice  has  been 
for  the  funds  of  the  railroad  to  be  used  in  the  purchase  of  these  prop- 
erties. The  cash  funds  and  the  credit  of  the  railroad  have  been 
absorbed  in  that  way.  Operatmg  expenses  have  been  increased  to 
cover;  bond  issues  have  been  made  and  large  liabilities  created.  You 
gentlemen  are  now  seeking  through  a  biU  which  you  have  under  con- 
sideration in  this  committee  to  give  power  to  the  Interstate  Commerce 
Commission  to  supervise  the  issue  of  bonds  and  stock 

The  Chairman  (interposing).  There  is  a  provision  in  the  bill  we 
reported  that  would  prohibit  the  purchase  of  these  lands  by  the 
proceeds  of  bonds  and  stocks,  if  it  appeared  it  would  interfere  wdth 
the  solvency  or  the  discharge  of  the  duties  by  the  carriers. 

Mr.  Cooper.  That  is  a  mighty  valuable  provision,  Mr.  Chairman. 

The  Chairman.  It  is  in  there. 

Mr.  Cooper.  If  that  provi£,ion  had  been  in  there  in  the  past,  it 
would  not  have  been  possible  for  the  railroads  to  do  what  they  have 
done  over  the  country.  But,  Mr.  Chairman,  beginning  on  line  19 
of  page  12  of  that  bill,  it  seems  to  me  that  there  is  a  fatal  proviso. 
That  proviso  is  as  foUows: 

And  provided  further,  That  the  provisions  of  this  section  shall  be  construed  as  apply 
ing  only  to  the  business  of  the  carrier  which  is  governed  by  said  act  to  regulate  com- 
merce as  amended. 

The  practices  complained  of  by  us  consist  of  engaging  in  collat- 
eral undertakings.  They  are  not  '^business  of  the  carrier  which  is 
governed  by  said  act  to  regulate  commerce.''  That  being  true, 
they  would  not  be  within  the  terms  of  your  bill,  and  that  being  true, 
you  give  us  no  relief,  whatever,  by  your  legislation,  so  long  as  that 
proviso  remains. 

Mr.  EscH.  Where  these  roads  invest  in  coal  lands  for  commercial 
purposes  and  are  failures,  and  thereby  increase  the  charges  on  the 
railroad  com_panies  and  hence  on  the  people,  would  the  converse  be 
true  that  if  they  work  these  coal  fields  commercially  and  a  profit 
was  made,  that  m  that  way  the  public  would  be  relieved  by  the  less- 
ened charge  ? 

Mr.  Cooper.  By  the  lessened  charge? 

The  Chairman.  And  ought  we  to  prevent  that  ? 

Mr.  Cooper.  I  will  say  this:  If  the  railroad  company  backed  up  a 
coal  company  which  went  into  the  commercial  market,  because  there 
was  a  market  there,  operated  successfully,  so  that  thereby  the  price 
was  reduced  to  the  pubUc,  that  from  the  standpoint  of  public  policy 
you  would  not  want  to  prevent,  except  for  one  consideration,  and 
that  is  that  you  want  to  prevent  monopoly  and  foster  independent 
operation.  That  is  the  only  consideration  which  would  require  you 
to  do  it. 
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.  The  Chairman.  Then  your  only  argument  on  that  would  be  to  do 
something  to  enable  the  coal  company  men  to  get  a  better  price  for 
their  coal  ? 

Mr.  Cooper.  No;  the  argument  would  be  that  upon  which  you 
sometimes  act,  Mr.  Chairman,  in  seeking  to  break  up,  so  far  as  you 
can,  a  monopoly,  so  that  the  independent  or  the  individual  operator 
may  exist  in  different  lines.  You  take  that  course  and  the  law  takes 
that  course  in  order  to  shut  off  from  the  prospective  monopoHst  the 
ability  to  arbitrarily  raise  prices  after  he  has  gained  control.  But, 
further  than  that,  I  should  like  to  say  emphatically  that  lessened 
charges  are  not  shown  by  the  history  of  this  business.  Further,  that 
the  history  of  these  practices  has  been  that  such  companies  have  lost 
money  for  the  railroad,  so  far  as  their  own  operation  goes.  They 
have  been  drags,  financially,  and,  as  you  know,  bankrupt  competition 
is  the  worst  j)ossible  comj)etition.  The  biggest  company  in  the 
United  States  in  the  bituminous  field  has  been  the  Sunday  Creek 
Coal  Co.  of  Ohio,  in  the  Hocking  Valley  district.  As  to  that  com- 
pany, this  is  the  report  of  the  Interstate  Commerce  Commission: 

Prior  to  the  organization  of  the  Sunday  Creek  Coal  Co.,  in  June,  1905,  the  Kanawha 
&  Hocking  Coal  &  Coke  Co.,  the  Continental  Coal  Co.,  and  the  Sunday  Creek  Coal 
Co.,  during  some  years,  showed  profits  resulting  from  operations,  while  in  other  years 
there  were  losses. 

Since  its  organization,  and  until  the  current  fiscal  year  not  ended,  the  operations 
of  the  Sunday  Creek  Co.  show  losses. 

The  results  of  the  operation  of  the  Sunday  Creek  Co.  show  large  losses,  which  must 
necessarily  be  the  loss  of  the  Hocking  Valley  and  the  Toledo  &  Ohio  Central  Railway, 
which  own  all  of  the  stock  of  the  Sunday  Creek  Co.  It  would  be  but  natural  for 
those  railroads  to  throw  all  their  influence  to  the  securing  of  coal  contracts  to  the 
Sunday  Creek  Co.,  even  at  prices  which  would  not  show  a  profit  in  the  production 
of  the  coal.     (See  report  of  May  10,  1909,  pp.  11  and  19.) 

That  is  the  biggest  combination  in  the  United  States  in  the  bitu- 
minous field.  It  had  117,000  acres  of  coal  lands  and  represented  six 
trunk  lines. 

Mr.  EscH.  The  extending  of  the  operation  of  coal  fields,  by  rail- 
roads for  commercial  purposes,  that  has  been  so  uniformly  disastrous 
in  the  past 

Mr.  Cooper.  Yes,  sir;  what  they  are  after  is  tonnage,  Mr.  Esch. 

Mr.  Esch.  It  reduces  itself  to  a  freight  proposition  ? 

Mr.  Cooper.  Yes,  sir. 

The  Chairman.  They  are  wiUing  to  lose  on  the  coal  if  they  can 
recoup  on  transportation  ? 

Mr.  Cooper.  Yes,  sir.  I  just  want  to  give  you  Mr.  Brown's  justifi- 
cation here  again.  I  may  have  gone  over  it  too  rapidly  before. 
Mr.  Brown's  argument  to  the  commission  was  as  follows: 

The  pmrchase  of  these  coal  lands  gives  a  very  round  profit  on  the  coal  itself.  This 
land  is  underlaid  with  about  12,000  tons  of  workable  coal  to  the  acre.  That  gives 
them,  independent  of  the  freight  earnings,  about  $360  an  acre  for  land  which  costs 
about  $40. 

The  freight  rate  from  the  field  concerning  which  Mr,  Browai  was 
testifying  is  $1.05  per  ton  to  the  principal  markets.  You  will  per- 
ceive the  dream  wMch  Mr.  Brown  had  of  $1,000,000,000  worth  of 
freight. 

Mr.  Esch.  So  your  point  is,  they  can  afford  to  lose  on  the  price 
of  coal  as  they  can  more  than  recoup  themselves  on  their  trans- 
portation ? 
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Mr.  Cooper.  Yes,  sir.  And  in  enlarging  the  remarks  I  made  here 
before,  I  took  that  very  point  and  developed  it,  Mr.  Esch,  as  to 
just  what  it  meant  to  the  railroad  company  to  control  coal  lands; 
that  it  meant  in  our  section  out  there  practically  $8,000  per  acre. 
That  1,000  acres  of  coal  land  meant  $8,000,000  of  freight  in  20  years' 
development  by  operation;  that  the  investment  to  the  operator  is 
the  big  element,  the  investment  in  the  switch,  the  tipple,  the  shaft, 
the  workings,  etc.,  is  the  big  element,  while  to  the  railroad  such 
investment  is  the  small  element.  The  operator  works  on  a  margin 
of  at  best  10  cents  a  ton.  He  can  make  what  is  to  him  a  lot  of 
money  if  he  can  have  10  cents  a  ton.  The  railroad  is  not  working 
on  10  cents  a  ton;  it  is  working  on  $1  a  ton,  through  its  freight.  It 
can  absorb  the  loss  of  10  cents,  and  go  along  merrily  if  it  can  con- 
trol that  tonnage.  At  this  time  I  should  like  to  have  you  hear 
Mr.  Bogle. 

STATEMENT  OF  MR.  WALTER  S.  BOGLE,  OF  CHICAGO,  ILL. 

The  Chairman.  Please  state  your  name  and  business  to  the 
stenographer. 

Mr.  Bogle.  My  name  is  Walter  S.  Bogle;  I  am  in  the  coal  business; 
residence,  Chicago,  111. 

The  railroads  buy  these  coal  lands,  and  under  the  ordinary  pro- 
cedure of  leasing,  you  lease  the  bare  ground,  the  coal  rights,  the 
rights  to  mine  this  mineral.  Within  the  last  two  years,  however, 
the  Chicago  &  Eastern  Illinois  Railroad  has  gone  beyond  that  and  has 
sunk  the  shaft,  put  up  the  machinery,  the  tipple,  in  the  most  modern 
and  labor-saving  manner  possible;  money  nas  been  no  object  in 
equipping  those  mines.  They  turn  those  mines  over  to  a  man  fully 
equipped  on  a  royalty  basis.  In  Montgomery  County,  111.,  they 
bought  out  four  or  five  different  companies  owning  say  12  mines. 
They  created  a  monopoly  of  Montgomery  County  business.  They 
leased  those  mines  to  one  man  or  one  company,  and  the  president  of 
that  company,  a  few  days  after  he  had  leased  it,  said  to  me: 

Walter,  I  have  got  12  mines  down  there  which  will  produce  20,000  tons  of  coal  a 
day,  and  the  only  investment  I  have  got  in  them  is  $12,000  in  mules. 

Those  mines  cost  that  railroad  several  million  of  dollars.  That 
man,  at  a  liberal  estimate,  would  not  have  to  invest  over  $120,000  in 
capital  to  operate  them.  A  private  individual,  competing  with  him, 
would  have  had  to  invest  several  million  dollars,  and  in  operating 
those  mines,  a  private  individual  would  have  to  get  a  return  on  that 
capitalization  of  several  million  dollars.  All  that  the  favored  man 
has  got  to  get  a  return  on  is  $100,000.  He  has  gone  in  there  and  he 
is  underselling  everybody. 

Mr.  F.  C.  Stevens.  Where  does  the  railroad  get  their  return  on 
that  capital?     They  have  to  have  a  return  somewhere. 

Mr.  BoGLte.  You  have  heard  where  the  Monon  get  their  return. 
You  have  heard  where  the  Big  Four  gets  its  return. 

The  Chairman.  Is  not  that  situation  you  describe  a  stupendous 
rebate  on  the  transportation  charges  ? 

Mr.  Bogle.  Who  gets  it?  It  comes  out  of  the  earnings  of  the 
railroad. 

The  Chairman.  The  fellow  who  used  to  cry  for  cheap  coal. 
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Mr.  Bogle.  No;  he  does  not  get  it.  He  gets  the  effect  of  it,  per- 
haps, in  a  measure,  but  it  puts  that  man  in  a  position  where  he  can 
undersell  the  individual  operator. 

The  Chairman.  The  railroad  that  does  that  enables  him  to  do  it, 
of  course,  and  the  railroad  by  that  gives  him  a  rebate  on  the  capitali- 
zation. 

Mr.  F.  C.  Stevens.  Furnishes  the  capital  for  his  business. 

Mr.  Bogle.  Yes,  sir. 

The  Chairman.  It  is  a  direct  violation  of  the  present  law. 

Mr.  Bogle.  Good  attorneys  on  that  road  say  it  is  not. 

The  Chairman.  You  ought  to  take  some  attorneys  on  the  other 
side  and  try  it  out. 

Mr.  Bogle.  Let  me  put  it  up  to  you.  I  have  got  a  piece  of  ground 
on  that  road.  If  I  go  to  that  railroad  and  say,  ''Here,  I  want  to  sell 
you  this  ground;  I  will  sell  it  to  you  at  a  less  price  than  that  you  paid 
lor  that  Montgomery  land,  and  I  will  lease  it  back  from  you  if  you 
will  put  a  tipple  on  it,''  they  will  refuse  to  do  it.  Would  that  be 
discrimination  ? 

The  Chairman.  Yes;  but  you  have  already  shown  a  gross  case  of 
rebating.  Instead  of  going  to  the  railroad  lawyers,  hire  some  la^vyers 
yourself  and  put  them  to  work  and  you  will  knock  out  some  of  these 
freebooters.     What  we  need  is  more  litigation  and  less  legislation. 

Mr.  Bogle.  Let  me  go  a  little  further  and  then  I  am  through.  The 
effect  of  this  thing  is  this.  The  independent  operator  is  rapidly  becom- 
ing a  thing  of  the  past.  If  the  present  practices  are  not  checked,  you 
will  turn  over  the  entire  coal  business  of  the  country  to  the  railroads. 

The  Chairman.  What  is  the  use  of  our  trying  to  check  it  by  legis- 
lation if  you  do  not  go  ahead  and  enforce  the  law"  after  we  make  it? 
We  can  not  go  out  and  execute  the  law  for  you  after  we  make  it. 
You  let  the  railroads  hire  all  the  good  lawyers  and  bluff  you  out  on  all 
the  cases.     Why  do  not  you  gentlemen 

Mr.  Bogle.  To  be  honest,  we  do  not  get  money  enough  to  hire 
lawyers. 

The  Chairman.  The  railroads  live  off  the  collective  people,  and  the 
collective  people  ought  to  get  together  and  fight  the  railroads  for  their 
rights. 

Mr.  Cooper.  This  point  which  Mr.  Bogle  makes  I  have  talked  over 
very  fully  with  him,  and  I  should  like  to  urge  this  proposition  to  you. 
Mr.  Bogle  says:  ''What  position  ^ould  he  be  in  if  he  should  go  to  the 
railroad  and  say,  buy  my  property  and  lease  it  back  to  me?" 

The  Chairman.  You  can  not  force  them  to  do  that. 

Mr.  Cooper.  You  can  not  do  it  to  save  your  soul. 

The  Chairman.  I  went  back  to  his  first  proposition. 

Mr.  Cooper.  Going  back  to  the  first  proposition,  then.  You  can 
not  put  this  man  on  the  same  basis  that  the  other  man  is  oecause  you 
can  not  force  them  to  buy  his  proper ly. 

The  Chairman.  I  am  not  talking  about  discrimination;  I  am  talk- 
ing about  a  rebate.  The  railroad  is  furnishing  that  man  money  and 
facilities  to  do  business. 

Mr.  Bogle.  They  do  that  when  they  buy  the  ground. 

The  Chairman.  They  are  doing  that  for  that  man.  You  ought  to 
have  a  case  against  them  for  it. 

Mr.  Cooper.  You  would  say  it  is  rebating  for  them  to  furnish — to 
lease  a  man  their  property  ?     That  can  not  be  true. 
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Mr.  F.  C.  Stevens.  It  is  unjust  discrimination  under  section  3. 

Mr.  Cooper.  If  it  is  unjust  discrimination,  what  is  the  remedy? 
It  is  to  get  the  same  treatment  from  the  railroad,  is  it  not  ? 

Mr.  F.  C.  Stevens.  Yes. 

Mr.  Cooper.  Suppose  you  get  the  same  treatment  from  the  rail- 
road. Mr.  Bogle  goes  to  them  and  says:  ''Gentlemen,  you  buy  my 
property;  fit  my  property  up  and  lease  it  to  me  as  a  completely 
equipped  undertaking."  That  is  the  way  to  prevent  unjust  dis- 
crimination, but  you  can  not  do  that. 

The  Chairman.  He  does  not  have  to  go  and  ofTer  them  that.  All 
you  need  to  do  is  to  show  that  they  do  it  for  that  man  and  not  for 
anybody  else. 

Mr.  Cooper.  Very  well,  suppose  you  pursue  it  to  the  legical  end, 
having  them  do  it  for  everybody.  Then  what  do  you  come  to  ?  You 
have  forced  the  railroads  into  the  ownership  and  the  leasing  and  the 
furnishing  of  the  capital  for  the  whole  coal  business,  including  com- 
mercial production,  whereas  the  policy  of  the  law  is  not  to  have  them 
engage  in  such  business,  except  for  their  own  fuel  production. 

The  Chairman.  It  looks  like  you  are  working  in  the  wrong  direc- 
tion. I  am  trying  to  persuade  people  to  employ  lawyers  and  you,  a 
lawyer,  are  trying  to  argue  the  other  way. 

Mr.  Cooper.  I  am  trying  to  say  that  I  do  not  believe — with  all  due 
respect  to  our  difference  of  opinion  as  lawyers — I  do  not  believe  that 
thing  by  itself  would  stand  as  an  unjust  discrimination. 

The  Chairman.  There  is  not  a  bit  of  doubt  in  this  world  that  if  a 
railroad  took  up  a  business  and  put  a  customer  in  business,  and  you 
can  show  that  he  can  do  business  cheaper  than  any  other  man,  and 
you  present  that  to  the  commission 

Mr.  Cooper  (interposing).  The  other  man  would  have  the  right  to 
go  and  ask  for  the  same  thing. 

The  Chairman.  You  do  not  have  to  prove  that  at  all.  You  just 
have  to  prove  that  the  railroads  are  doing  that  for  him  and  for  nobody 
else  and  you  have  got  them. 

Mr.  Bogle.  Say  they  do  it  for  two  or  three  or  four  on  their  railroad  ? 

The  Chairman.  Then  they  are  guilty  of  two  or  three  or  four  crimes. 

Mr.  Bogle.  The  practical  application  of  the  whole  thing  is  that  in 
the  course  of  a  few  years  the  bituminous  business  will  be  in  the  same 
condition  exactly  as  the  anthracite  business  of  the  country;  that  the 
Government  has  been  chasing  for  the  last  seven  or  eight  years.  I 
have  been  in  this  business  for  46  years.  I  was  in  the  anthracite  busi- 
ness for  upward  of  27  years,  connected  with  the  Delaware  &  Hudson 
Co.  Mr.  McLean,  when  he  formed  his  combination,  demonstrated 
the  fact  that  the  companies  could  sell  just  as  much  anthracite  coal 
and  each  individual  company  would  secure  its  percentage  of  the  busi- 
Qess  by  adhering  to  one  price,  just  as  well  as  they  could  by  going  out 
and  cutting  each  others^  throats  in  competition  in  the  market.  His 
combination  lived  long  enough  to  demonstrate  that  fact.  Having 
learned  that,  the  anthracite  producers  since  that  time  have  adhered  to 
one  price  for  their  coal  without  any  combination  whatever,  oral  or 
written.  I  have  heard  the  general  counsel  of  the  Delaware  &  Hudson, 
not  once  but  fifty  times,  warn  the  president  and  the  coal  men  of  that 
road  not  to  talk  coal  or  price  to  any  other  railroad  men  or  other  men 
engaged  in  the  anthracite  business;  that  if  they  did  they  would  for- 
feit their  charter  in  the  State  of  New  York.     But  the  big  company 
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in  the  field  is  the  Reading  Co.,  and  in  the  spring,  at  the  opening  of 
the  new  season,  they  made  their  prices  and  the  others  trailed.  The 
others  said  to  themselves:  ''If  the  Philadelphia  &  Reading  coal  is 
worth  that  to  the  Philadelphia  &  Reading  Co.,  our  coal  is  worth  that 
to  us.''     There  is  no  combination,  either  oral,  written,  or  implied. 

If  you  let  the  railroads  of  this  country  run  the  coal  business  of  the 
country,  they  will  dictate  the  prices  of  coal  to  you.  They  will  show 
you  a  monopoly  that  the  Standard  Oil  would  be  a  baby  along  side  of. 
That  is  what  is  working  out.     It  takes  time  to  work  those  things  out. 

Just  to  show  you  the  effect  of  the  C.  &  E.  I.  buying  this  ground. 
What  is  the  consequence  ?  There  is  not  an  individual  operator  that 
will  go  in  there  and  open  a  mine  to  day.  The  men  that  are  there  and 
have  good  properties  will  stay  until  they  are  worked  out,  then  they 
will  not  take  any  new  ones.  We  own  4,000  acres  of  ground  in  the 
Clinton  district  in  Indiana.  It  was  available  to  the  C.  &  E.  I.,  and 
it  was  also  available  to  the  Chicago,  Terre  Haute  &  Southeastern 
Road.  The  C.  &  E.  I.  offered  every  facility;  offered  to  build  tracks 
there  for  nothing,  and  everything  of  that  kind,  but  we  could  not  see 
it.  We  went  over  to  the  Terre  Haute  &  Southeastern  and  opened 
up,  because  we  did  not  feel  we  could  afford  to  be  on  a  railroad  that 
had  its  money  invested  in  competition  with  us.  We  did  not  believe 
we  could  live  there  for  a  very  great  number  of  years.  It  would  not 
be  human  nature  that  we  could. 

The  Terre  Haute  &  Southeastern  at  the  present  time  has  not  got 
money  enough  to  buy  any  coal  lands,  and  I  suppose  we  are  safe  until 
that  road  gets  in  the  hands  of  sone  big  line,  when  probably  we  shall 
have  to  quit  doing  business  over  there  unless  we  get  some  protection 
somewhere  from  the  law. 

Mr.  F.  C.  Stevens.  Is  it  not  an  easy  way  for  us  to  take  their  money 
away  from  them,  so  they  will  not  any  of  them  have  money  enough? 

Mr.  Bogle.  Well,  the  general  tendency  of  the  law,  as  I  understand 
it,  is  to  prevent  monopoly  and  try  to  protect  the  individuals.  I 
understand  that  is  the  general  idea  and  the  general  policy.  I  do  not 
know  how  that  can  be  done. 

The  Chairman.  The  rule  on  interstate  transportation  is  to  make 
them  treat  everybody  fairly  and  as  nearly  equal  as  possible.  That 
is  the  rule. 

Mr.  Bogle.  Here  is  a  case  where  you  are  allowing  pubUc  carriers 
to  go  outside  of  their  business  and  get  control  of  one  of  the  most 
important  industries  that  there  is,  that  is  until  something  is  found 
superior  to  coal  to  produce  heat  for  transportation  and  manufacture. 
If  this  country  can  not  produce  a  law  that  will  protect  the  individual 
in  that  line  of  business,  then  it  has  got  to  go  to  the  railroads.  It  is 
up  to  you  to  say,  but  I  do  not  know  how.  I  am  simply  here  to  give 
you  facts  that  I  know  from  my  experience  and  my  observation,  I 
can  not  suggest  remedies. 

The  Chairman.  I  am  perfectly  willing  to  tackle  the  proposition  of 
additional  legislation  to  prevent  other  troubles,  but  that  case  you 
cited  is  a  gross  and  palpable  subterfuge.  If  you  get  a  lawyer  to  put 
up  a  fight  you  will  break  it  up. 

Mr.  Bogle.  Those  are  simply  absolute  facts. 

The  Chairman.  I  am  trying  to  persuade  you  to  hire  some  good 
lawyer,  I  do  not  care  who.  But  so  long  as  people  lie  on  their  backs 
and  cry  to  Congress  for  more  legislation,  and  let  the  railroads  hire  all 
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the  good  lawyers  and  bluff  them  and  run  them  out  of  the  courthouse, 
you  are  gomg  to  have  trouble.  If  one  can  not  hire  a  lawyer,  there  is 
not  anything  against  several  of  you  combining  and  hiring  a  lawyer 
and  lighting  them.  There  are  just  as  many  good  lawyers  who  do 
not  represent  the  railroads  as  do. 

Mr.  Bogle.  Let  me  show  you  another  angle  of  that  question, 
Mr.  Chairman.  Suppose  you  were  my  partner  in  the  coal  business, 
and  we  were  operating  a  chain  of  mines,  and  in  order  to  place  our 
production  on  the  market  we  are  obliged  to  sell  to  the  railroad 
companies,  they  being  the  largest  consumers  we  have  to  do  business 
with.  Next  to  them  is  the  Standard  Oil,  then  the  large  packing 
companies,  and  the  iron  mills.  The  United  States  Steel  Corporation 
dig  their  own  coal.  Now,  as  my  partner,  would  you  advise  me  to 
commence  fighting  the  railroads  when  I  have  got  to  make  my  liveli- 
hood from  them  ? 

The  Chairman.  Does  a  lawsuit  hurt  them  any  worse  than  legisla- 
tion? 

Mr.  Bogle.  Probably  not. 

The  Chairman.  We  do  just  as  much  in  taking  this  position  and 
asking  legislation  as  we  would  with  a  lawsuit,  and  with  a  great  deal 
less  effectiveness. 

•  Mr.  F.  C.  Stevens.  No;  the  one  is  impersonal  and  the  other  is 
personal  and  direct. 

The  Chairman.  They  have  sense  enough  to  see  the  .effects  of  it 
and  come  in  and  fight,  and  they  will  expect  to  have  men  here,  if  we 
will  listen  to  them. 

Mr.  Bogle.  I  will  tell  you  they  are  waiting  for  you  to  pass  the 
laws,  and  they  are  scared  stiff  right  now. 

The  Chairman.  Yes;  and  if  you  hire  a  lawyer  and  commence  action, 
they  would  be  afraid  of  him. 

Mr.  Bogle.  You  could  not  sell  an  acre  of  ground  to  a  railroad 
company  to-day,  I  believe,  because  they  are  scared  to  death.  They 
think  they  have  put  their  foot  in  it  now. 

Mr.  F.  C.  vStevens.  They  have  no  question  about  it.  I  agree  with 
the  chairman.  I  believe  they  can  be  gotten  at  now  in  two  or  three 
ways.  I  think  the  State  could  do  it,  because  their  acts  are  ultra 
vires.  I  think  the  Interstate  Commerce  Commission  could  do  it 
under  our  interstate-commerce  law. 

Mr.  Bogle.  You  could  not  do  it  in  the  anthracite  cases. 

Mr.  Cooper.  All  these  facts  have  been  before  the  Interstate  Com- 
merce Commission  and  are  the  result  of  their  own  investigations, 
because  these  facts  I  have  given  you  are  things  they  developed  them- 
selves. And  the  Department  of  Justice  has  these  facts,  because  they 
made  an  investigation.  They  say  the  legislation  does  not  cover. 
'J hey  have  caused  the  indictment  of  the  O'Gara  people. 

The  Chairman.  I  would  not  stop  at  tho§e  cases.  I  would  take 
the  case  to  a  good  lawyer. 

Mr.  Cooper.  But  the  prosecution  has  to  be  by  the  United  States. 

The  Chairman.  Oh,  no;  you  can  go  before  the  Interstate  Com- 
merce Commission  and  present  your  own  case  if  you  do  not  want  to 
hire  lawyers. 

Mr.  Bogle.  Where  is  the  discrimination? 
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The  Chairman.  It  is  equipping  men  fcr  business,  the  situation  you 
have  described;  giving  him  advantage  over  all  his  other  competitors 
and  over  all  other  patrons  of  the  road. 

Mr.  Bogle.  You  say  there  is  nothing  in  the  law  to  prevent  these 
railroads  from  buying  this  ground  and  building  these  mines  and 
equipping  them? 

The  Chairman.  The  question  is  how  they  use  it.  Of  course,  there 
is  nothing  against  their  buying  the  land  and  holding  it  as  an  invest- 
ment if  it  did  not  weaken  them  financially,  but  w^hen  they  go  to  use 
it  in  a  way  to  discriminate  against  their  patrons,  or  give  a  rebate  to 
that  patron,  then  they  have  violated  the  law.  I  wish  when  you  get 
your  notes  and  correct  them  you  would  proceed  to  amplify  and  add 
such  statements  as  you  wish  to  make. 

Mr.  EoGLE.  I  do  not  see  why  the  railroads  should  be  allowed  to  go 
ahead  and  destroy  an  industry  as  large  as  the  coal  industry. 

Mr.  i^'.  C.  Stevens.  The  railroads  have  got  to  be  confined  to  their 
-own  legitimate  business. 

Mr.  I:  OGLE.  That  is  right. 

The  Chairman.  You  have  the  law  now. 

Mr.  EoGLE.  Did  you  ever  see  a  law  you  could  not  drive  a  horse  and 
wagon  through? 

The  Chairman.  I  have  never  seen  a  man  win  a  case  unless  lie 
fought  it. 

Mr.  }  sch.  Some  of  these  railroad  lines  that  operate  through  Illinois 
and  Indiana  and  other  States  are  under  charters  granted  by  those 
States,  and  under  those  charters  the  powers  of  many  are  very  broad. 
Do  you  know  whether  any  of  those  charters  authorize  those  railroad 
companies  to  engage  in  the  mining  of  coal? 

Mr.  Cooper.  Generally  speaking,  I  would  say,  Mr.  I  sch,  that  I  do 
not  believe  there  is  any  State  in  the  Union  which  does  it  outside  of 
Pennsylvania.  In  connection  with  that,  though,  I  ought  to  add,  I 
think  that  the  Congressional  Record  brings  out  that  fact;  I  think 
Senator  Pyle  brought  that  out  as  to  lumber. 

The  Chairman.  1^  ind  out  all  those  statements  and  put  them  in 
your  revised  statement. 

Mr.  1  SCH.  Some  of  those  charters  are  exceedingly  broad.  You 
can  do  almost  anything  under  some  of  them. 

The  Chairman.  Can  you  do  that  in  revising  your  remarks  ? 

Mr.  Cooper.  Yes,  sir. 

The  Chairman.  I  wish  you  would.  \Ye  are  very  much  obliged  to 
you  for  your  illuminating  statement. 

Mr.  Cooper.  I  thank  vou. 
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ARBITRATION  IN  CONTROTERSIES  BETWEEN  EMPLOYERS  AND 

EMPLOYEES. 


FRIDAY,  JUNE  20,    1913. 

Committee  on  Interstate  Commerce, 

United  States  Senate, 

Washington^  D.  C. 
The  committee  met  at  10  o'clock  a.  m.  for  the  purpose  of  consider- 
ing the  bill    (S.  2517)    providing  for  mediation,  conciliation,   and 
arbitration   in   controversies   between   certain   employers    and   their 
employees,  as  follows: 

A  BILL  rroviding  for  mediation,   conciliation,   and  arbitration  in  controversies  between 

certain  employers  and  their  employees. 

Be  it'  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled.  That  the  provisions  of  this  act  shall  apply  to 
any  common  carrier  or  carriers  and  their  officers,  agents,  and  employees,  except 
masters  of  vessels  and  seamen,  as  defined  in  section  forty-six  hundred  and 
twelve,  Revised  Statutes  of  the  United  States,  engaged  in  the  transportation  of 
passengers  or  property  wholly  by  railroad,  or  partly  by  railroad  and  partly  by 
water,  for  a  continuous  carriage  or  shipment  from  one  State  or  Territory  of  the 
United  States  or  the  District  of  Columbia  to  any  other  State  or  Territory  of  the 
United  States  or  the  District  of  Columbia,  'or  from  any  place  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United  States. 

The  term  "  railroad  "  as  used  in  this  act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any  railroad,  and  also  all  the  road  in  use 
by  any  corporation  operating  a  railroad,  whether  owned  or  operated  under  a 
contract,  agreement,  or  lease;  and  the  term  "transportation"  shall  include  all 
instrumentalities  of  shipment  or  carriage. 

The  term  "  employees  "  as  used  in  this  act  shall  include  all  persons  actually 
engaged  in  any  capacity  in  train  operation  or  train  service  of  any  description, 
and  notwithstanding  that  the  cars  upon  or  in  which  they  are  employed  may  be 
held  and  operated  by  the  carrier  under  lease  or  other  contract:  Prondcd,  how- 
ever, That  this  act  shall  not  be  held  to  apply  to  employees  of  street  railroads 
and  shall  apply  only  to  employees  engaged  in  railroad  train  service.  In  every 
such  case  the  carrier  shall  be  responsible  for  the  acts  and  defaults  of  such 
employees  in  the  same  manner  and  to  the  same  extent  as  if  said  cars  were 
owned  by  it  and  said  employees  directly  employed  by  it,  and  any  provisions  to 
the  contrary  of  any  such  lease  or  other  contract  shall  be  binding  only  as  between 
the  parties  thereto  and  shall  not  affect  the  obligations  of  said  carrier  either  to 
the  public  or  to  the  private  parties  concerned. 

A  common  carrier  subject  to  the  provisions  of  this  act  is  hereinafter  referred 
to  as  an  "employer,"  and  the  employees  of  one  or  more  of  such  carriers  are 
hereinafter  referred  to  as  "  employees." 

Sec.  2.  That  whenever  a  controversy  concerning  wages,  hours  of  labor,  or  con- 
ditions of  employment  shall  arise  between  an  employer  or  employers  and  em- 
ployees subject  to  this  act  interrupting  or  threatening  to  interrupt  the  business 
of  said  employer  or  employers,  to  the  serious  detriment  of  the  public  interest, 
either  party  to  such  controversy  may  apply  to  the  Board  of  Mediation  and  Con 
ciliation  created  by  this  act  and  invoke  its  services  for  the  purpose  of  bringing 
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about  an  amicable  adjustment  of  the  controversy:  and  upon  the  request  of 
either  i)arty  the  said  board  shall,  with  all  practicable  expedition,  put  itself  in 
counnunication  with  the  parties  to  such  controversy  and  shall  use  its  best 
efforts,  by  mediation  and  conciliation,  to  brins;  them  to  an  agreement;  and  if 
such  efforts  to  bring  about  au  amicable  adjustment  through  mediation  and  con- 
ciliation shall  be  unsuccessful,  the  said  board  shall  at  once  endeavor  to  induce 
the  parties  to  submit  their  controversy  to  arbitration  in  accordance  with  the 
provisions  of  this  act. 

In  any  case  in  which  an  ii-.terruption  of  tratiic  is  innninent  and  fraught  with 
serious  detriment  to  the  public  interest  the  Board  of  Mediation  and  Concilia- 
tion may.  if  in  its  .iudgment  such  action  seem  desirable,  proffer  its  services  to 
the  respective  parties  to  the  controversy. 

In  any  case  in  which  a  controversy  arises  over  the  meaning  or  the  applica- 
tion of  any  agreement  reached  through  mediation  under  the  provisions  of  this 
act  either  party  to  the  said  agreement  may  apply  to  the  Board  of  ^Mediation 
and  Conciliation  for  an  expression  of  opinion  from  such  board  as  to  the  mean- 
ing or  application  of  such  agreement,  and  the  said  board  shall,  upon  receipt  of 
such  re<iuest.  give  its  opinion  as  soon  as  may  be  practicable. 

Sec.  3.  That  whenever  a  controversy  shall  arise  between  au  employer  or 
employers  and  employees  subject  to  this  act,  which  can  not  be  settled  through 
mediation  and  conciliation  in  the  manner  provided  in  the  preceding  section, 
such  controversy  may  be  submitte<l  to  the  arbitration  of  a  board  of  six,  or,  if 
the  parties  to  the  controversy  prefer  so  to  stipulate,  to  a  board  of  three  per- 
sons, which  board  shall  be  chosen  in  the  following  manner :  In  the  case  of  a 
board  of  three,  the  employer  or  employers  and  the  employees,  parties,  respec- 
tively, to  the  agreement  to  arbitrate,  shall  each  name  one  arbitrator,  and  the  two 
arbitrators  thus  chosen  shall  select  the  third  arbitrator;  but  in  the  event  of 
their  failure  to  name  the  third  arbitrator  within  five  days  after  their  first 
meeting,  such  third  arbitrator  shall  be  named  by  the  Board  of  Mediation  and 
Conciliation.  In  the  case  of  a  board  of  six,  the  employer  or  employers  and  the 
employees,  parties,  respectively,  to  the  agreement  to  arbitrate,  shall  each  name 
two  arbitrators,  and  the  four  arbicrators  thus  chosen  shall,  by  a  majority  vote, 
selec-r  the  remaining  two  arbitrators;  but  in  the  event  of  their  failure  to  name 
the  two  arbitrators  within  fifteen  days  after  their  first  meeting  the  said  two 
arbitrators,  or  as  many  of  them  as  have  not  been  named,  shall  be  named  by  the 
Board  of  Mediation  and  Conciliation. 

In  the  event  that  the  employees  engaged  in  any  given  controversy  are  not 
members  of  a  labor  organization,  such  employees  may  select  a  committee  which 
shall  have  the  right  to  name  the  arbitrator,  or  tlie  arbitrators,  who  are  to  be 
named  by  the  employees  as  provided  above  in  this  section. 

Sec.  4.  That  the  agreement  to  arbitrate — 

First.  Shall  be  in  writing; 

Second.  Shall  stipulate  that  the  arbitration  is  had  under  the  provisions  of 
this  act ; 

Third.  Shall  state  whether  the  board  of  arbitration  is  to  consist  of  three  or 
six  members ; 

Fourth.  Shall  be  signed  by  duly  accredited  representatives  of  the  employer  or 
employers  and  of  the  employees : 

Fifth.  Shall  state  specifically  the  questions  to  be  submitted  to  the  said  board 
for  decision : 

Sixth.  Shall  stipulate  that  a  majority  of  said  board  shall  be  competent  to 
make  a  valid  and  binding  award; 

Seventh.  Shall  fix  a  period  from  the  date  of  the  appointment  of  the  arbitrator 
or  arbitrators  necessary  to  complete  the  board,  as  provided  for  in  the  agree- 
ment, within  which  the  said  board  shall  commence  its  hearings; 

Eighth.  Shall  fix  a  period  from  the  beginning  of  the  hearings  within  which 
the  said  board  shall  make  and  file  its  award:  Proridcd  That  this  period  shall 
be  thirty  days  unless  a  different  ])eriod  be  agreed  to: 

Ninth.  Shall  provide  for  the  date  from  which  the  award  shall  become  effective 
and  shall  fix  the  period  during  which  the  said  award  shall  continue  in  force; 

Tenth.  Shall  provide  that  the  respective  parties  to  the  award  will  each  faith- 
fully execute  the  same; 

Eleventh.  Shall  provide  that  the  award  and  the  papers  and  proceedings,  in- 
cluding the  testimony  relating  thereto,  certified  under  the  hands  of  the  arbitra- 
tors, and  which  sbal'l  have  the  force  and  effect  of  a  bill  of  exceptions,  shall  be 
filed  in  the  clerk's  office  of  the  district  court  of  the  Fnited  States  for  the  district 
wherein  the  controversv  arises  or  the  arbitration  is  entered  into,  and  sh;111  be 
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final  and  conclusive  upon  the  parties  to  the  agreement  unless  set  aside  for  error 
of  law  apparent  on  the  record; 

Twelfth.  May  also  provide  that  any  difference  arisinj^  as  to  the  nieaninj^  or 
the  application  of  the  provisions  of  an  award  made  hy  a  board  of  arbitration 
shall  be  referred  back  to  the  same  board  or  to  a  subcommittee  of  such  board 
for  a  ruling,  which  ruling  shall  have  the  same  force  and  effect  as  the  original 
award;  and  if  any  member  of  the  original  board  is  unable  or  unwilling  to  serve 
another  arbitrator  shall  be  named  in  the  same  manner  as  such  original  member 
was  name<l. 

Sec.  5.  That  for  the  purposes  of  this  act  the  arbitrators  herein  provided  for, 
or  either  of  them,  shall  have  power  to  administer  oaths  and  atlirmations.  sign 
subpoenas,  require  the  attendance  and  testimony  of  witnesses,  and  the  production 
of  such  books,  papers,  contracts,  agreements,  and  documents  material  to  a  just 
determination  of  the  matters  under  investigation  as  may  be  ordered  by  the  court ; 
and  may  invoke  the  aid  of  the  United  States  courts  to  compel  witnesses  to 
attend  and  testify  and  to  produce  such  books,  papers,  contracts,  agreements,  and 
documents  to  the  same  extent  and  under  the  same  C(mditions  and  penalties  as  is 
provided  for  in  the  act  to  regulate  commerce,  approved  February  fourth,  eight- 
een hundred  and  eighty-seven,  and  the  amendments  thereto. 

Sec.  6.  That  every  agreement  of  arbitration  under  this  act  shall  be  acknowl- 
edged by  the  parties  thereto  before  a  notary  public  or  a  clerk  of  the  district  or 
the  circuit  court  of  appeals  of  the  United  States,  or  before  a  member  of  the 
Board  of  Mediation  and  Conciliation,  the  members  of  which  are  hereby  author- 
ized to  take  such  acknowledgments;  and  when  so  acknowledged  shall  l)e 
delivered  to  a  member  of  said  board  or  transmitted  to  said  board  to  be  filed 
in  its  office. 

When  such  agreement  of  arbitration  has  been  filed  with  the  said  board,  or 
one  of  its  members,  and  when  the  said  board,  or  a  member  thereof,  has  been 
furnished  the  names  of  the  arbitrators  chosen  by  the  respective  parties  to  the 
controversy,  the  board,  or  a  member  thereof,  shall  cause  a  notice  in  writing  to 
be  served  upon  the  said  arlntrators.  notif.ving  them  of  their  appointment, 
requesting  them  to  meet  promptly  to  name  the  remaining  arbitrator  or  arbi- 
trators necessary  to  complete  the  board,  and  advising  them  of  the  period 
within  which,  as  provided  in  the  agreement  of  arbitration,  they  are  empowered 
to  name  such  arbitrator  or  arbitrators. 

When  the  arbitrators  selected  by  the  respective  parties  have  agreed  npon  the 
remaining  arbitrator  or  arbitrators  they  shall  notify  the  Board  of  Mediation 
and  Conciliation;  and  in  the  event  of  their  failure  to  agree  upon  any  or  upon 
all  of  the  necessary  arbitrators  within  the  period  fixed  by  this  act  they  shall. 
at  the  expiration  of  such  period,  notify  the  Board  of  Mediation  and  Concilia- 
tion of  the  arbitrators  selected,  if  any.  or  of  their  failure  to  make  or  to  com- 
plete such  selection. 

If  the  parties  to  an  arbitration  desire  the  reconvening  of  a  board  to  pass 
upon  any  controversy  arising  over  the  meaning  or  application  of  an  award, 
they  shall  jointly  so  notify  the  Board  of  Mediation  and  Conciliation,  and  shall 
state  in  such  written  notice  the  question  or  questions  to  be  submitted  to  such 
reconvened  board.  The  Board  of  Mediation  and  Conciliation  shall  thereupon 
promptly  connnunicate  with  the  members  of  the  board  of  arbitration  or  a  sub- 
committee of  such  board  appointed  for  such  purpose  pursuant  to  the  provisions 
of  the  agreement  of  arbitration,  and  arrange  for  the  reconvening  of  said  l»oard 
or  subcommittee,  and  shall  notify  the  respective  parties  to  the  controversy  of 
the  time  and  place  at  which  the  board  will  meet  for  hearirgs  upon  the  matters 
in  controversy  to  be  submitted  to  it. 

Sec.  7.  That  the  board  of  arbitration  shall  organize  and  select  its  own  chair- 
man and  make  all  necessary  rules  for  conducting  its  hearings;  but  in  its  award 
or  awards  the  said  board  shall  confine  itself  to  findings  or  recommendations 
as  to  the  questions  specifically  submitted  to  it  or  matters  directly  bearing 
thereon.  All  testimony  before  said  board  shall  be  given  under  oath  or  atfirma- 
tion.  and  any  member  of  the  board  of  arbitration  shall  have  the  power  to 
administer  oaths  or  affirmations.  It  may  employ  such  assistants  as  may  be 
necessary  in  carrying  on  its  work.  It  shall,  wlienever  i)racticable,  be  supplied 
with  suitable  quarters  in  any  Federal  building  located  at  its  i>lace  of  meeting 
or  at  any  place  where  the  board  may  adjourn  for  its  deliberations.  The  board 
of  arbitration  shall  furnish  a  copy  of  its  award  to  the  respective  jiavties  to 
the  controversy,  and  shall  transmit  the  original,  together  with  the  papers  and 
proce(Hlings  and  a  transcript  of  the  testimony  taken  at  the  hearings,  certified 
under  the  hands  of  the  arbitrators,  to  the  Board  of  Mediation  and  Conciliation, 
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to  be  tiletl  in  its  ofiice.  The  clerk  of  any  court  of  tlie  United  States  in  wbich 
awards  or  other  papers  or  documents  have  been  filed  by  boards  of  arbitration 
in  accordance  with  the  provisions  of  the  act  approved  June  first,  eighteen 
hundred  and  ninety-eight,  providing  for  mediation  and  arbitration,  is  hereby 
authorized  to  turn  over  to  the  Board  of  Mediation  and  Conciliation,  upon  its 
request,  such  awards,  documents,  and  papers.  Tlie  United  States  Commerce 
Court,  the  Interstate  Commerce  Commission,  and  the  Bureau  of  Labor  are 
hereby  authorized  to  turn  over  to  tlie  Board  of  Mediation  and  Conciliation, 
upon  its  request,  any  papers  and  documents  heretofore  filed  with  them  and 
bearing  upon  mediation  or  arbitration  proceedings  held  under  the  provisions 
of  said  act. 

Sec.  8.  That  the  award,  being  filed  in  the  clerk's  office  of  a  district  court  of 
the  United  States  as  hereinbefore  provided,  shall  go  into  ]iractical  operation, 
and  judgment  shall  be  entered  thereon  accordingly  at  the  expiration  of  ten  days 
from  such  filing,  unless  within  such  ten  days  either  party  shall  file  exceptions 
thereto  for  matter  of  law  apparent  upon  the  record,  in  which  case  said  award 
shall  go  into  practical  operation  and  judgment  be  entered  accordingly  wher  such 
exceptions  shall  have  been  finally  disposed  of  either  by  said  district  court  or  on 
appeal  therefrom. 

At  the  expiration  of  ten  days  from  the  decision  of  the  district  court  upon 
exceptions  taken  to  said  award  as  aforesaid  judgment  shall  be  entered  in 
accordance  with  said  decision,  unless  during  said  ten  days  either  party  shall 
appeal  therefrom  to  the  circuit  court  of  appeals.  In  such  case  only  such  portion 
of  the  record  shall  be  transmitted  to  the  appellate  court  as  is  necessary  to  the 
proper  understanding  and  consideration  of  the  questions  of  law  presented  by 
said  exceptions  and  to  be  decided. 

The  determination  of  said  circuit  court  of  appeals  upon  said  questions  shall 
be  final,  and.  being  certified  by  the  clerk  thereof  to  said  district  court,  judgment 
pursuant  thereto  shall  thereupon  be  entered  by  said  district  court. 

If  exceptions  to  an  award  are  finally  sustained,  judgment  shall  be  entered 
setting  aside  the  award  in  whole  or  in  part;  but  in  such  case  the  parties  may 
agree  upon  a  judgment  to  be  entered  disposing  of  the  subject  matter  of  the  con- 
troversy, which  judgment  when  entered  shall  have  the  same  force  and  effect  as 
judgment  entered  upon  an  award. 

Sec.  9.  That  whenever  receivers  appointed  by  a  Federal  court  are  in  the  pos- 
session and  control  of  the  business  of  employees  covered  by  this  act  the  em- 
ployees of  such  employers  shall  have  the  right  to  be  heard  through  their  repre- 
sentatives in  such  court  upon  all  questions  affecting  the  terms  and  conditions 
of  their  employment ;  and  no  reduction  of  wages  shall  be  made  by  such  receivers 
without  the  authority  of  the  court  therefor,  after  notice  to  such  employees,  said 
notice  to  be  given  not  less  than  twenty  days  before  the  hearing  upon  the 
receivers'  petition  or  application,  and  to  be  posted  upon  all  customary  bulletin 
boards  along  or  upon  the  railway  or  in  the  customary  places  on  the  premises  of 
other  employers  covered  by  this  act. 

Sec  10.  That  each  member  of  the  board  of  arbitration  created  under  the  pro- 
visions of  this  act  shall  receive  such  compensation  as  may  be  fixed  by  the 
Board  of  Mediation  and  Conciliation,  together  with  his  traveling  and  other 
necessary  expenses.  The  sum  of  $25,000,  or  so  much  thereof  as  may  be  neces- 
sary, is  hereby  appropriated,  to  be  immediately  available  and  to  continue  avail- 
able until  the  close  of  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred 
and  fourteen,  for  the  necessary  and  proper  expenses  incurred  in  connection 
with  any  arbitration  or  with  the  carrying  on  of  the  work  of  mediation  and 
conciliation,  including  per  diem,  traveling,  and  other  necessary  expenses  of 
members  or  employees  of  boards  of  arbitration  and  rent  in  the  District  of 
Columbia,  furniture,  office  fixtures  and  supplies,  books,  salaries,  traveling  ex- 
penses, and  other  necessary  expenses  of  members  or  employees  of  the  Board  of 
Mediation  and  Conciliation,  to  be  approved  b.^  the  chairman  of  said  board  and 
audited  by  the  proper  accounting  officers  of  the  Treasury. 

Sec  11.  There  shall  be  a  Commissioner  of  Mediation  and  Conciliation,  who 
shall  be  appointed  by  the  President,  by  and  with  the  advice  and  consent  of  the 
Senate,  and  whose  salary  shall  be  $7,500  per  annum,  who  shall  hold  his  office 
for  a  term  of  seven  years,  and  until  a  successor  (lualifies.  and  who  shall  be 
removable  by  the  President  only  for  misconduct  in  office.  The  President  shall 
also  designate  not  more  than  two  other  officials  of  the  Government  who  have 
been  appointed  by  and  with  the  advice  and  consent  of  the  Senate,  and  the 
officials   thus   designated,   together   with   the   Commissioner   of   Mediation   and 
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ConciliatioD,  shall  constitute  a  board  to  be  known  as  the  United  States  Board 
of  Mediation  and  Conciliation. 

Present:  Senators  Newlancls  (chairman),  Smith  of  South  Caro- 
lina. Pomerene,  Robinson,  Saiilsbury,  Thompson,  Clapp,  Cummins, 
Brandegee,  Lippitt,  and  ToAvnsend. 

The  folloAvin^'  members  of  the  Committee  on  the  Judiciary  of  the 
House  of  Representatives  were  also  present :  Messrs.  Clayton  (chair- 
man), Webb,  Floyd,  McCoy,  Beall,  Fitzhenry,  and  Morgan. 

Also  present :  Hon.  Seth  Low,  president  the  National  Civic  Feder- 
ation; Judge  Martin  A.  Knapp,  United  States  Commerce  Court; 
Dr.  Charles  P.  Neill;  A.  B.  Garretson.  president  Order  of  Railway 
Conductors;  W.  S.  Stone,  grand  chief  International  Brotherhood  of 
Locomotive  Engineers;  W.  S.  Carter,  president  Brotherhood  Loco- 
motive Firemen  and  Enginemen;  and  H.  E.  Wills,  assistant  grand 
chief  International  Brotherhood  of  Locomotive  Engineers. 

The  Chairman.  The  committee  will  come  to  order.  Gentlemen,  I 
will  state  that  the  purpose  of  this  meeting  is  to  consider  a  bill  intro- 
duced by  myself,  Senate  bill  2517,  providing  for  mediation,  concilia- 
tion, and  arbitration  in  controversies  between  certain  emploj^ers  and 
their  employees. 

This  bill  is  an  enlargement  and  extension  of  the  Erdman  Act,  an 
act  w^hich  has  had  thus  far  a  very  happy  effect,  and  is  intended  to 
extend  the  beneficence  of  its  operation. 

The  bill  was  drawn  by  the  cooperation  of  the  representatives  of  the 
various  railroad  employees'  organizations,  the  prominent  officials  of 
five  or  six  great  railway  systems,  and  a  committee  of  the  Civic  Fed- 
eration, and  the  valuable  cooperation  of  Judge  Knapp,  the  chief 
justice  of  the  Commerce  Court,  and  Dr.  Neill,  the  Commissioner  of 
Labor,  was  also  secured. 

The  committee  on  draft  of  proposed  changes  in  the  Erdman  Me- 
diation Act  is  as  follows : 

William  C.  Brown,  president  New  York  Central  Lines;  W.  S. 
Carter,  president  Brotherhood  Locomotive  Firemen  and  Enginemen; 
Ralph  M.  Easley,  chairman  executive  council  the  National  Civic 
Federation;  A.  B.  Garretson,  president  Order  of  Railway  Conduc- 
tors; Hon.  Martin  A.  Knapp,  judge  United  States  Commerce  Court; 
W.  G.  Lee,  president  Brotherhood  Raihvay  Trainmen ;  Robert  S. 
Lovett,  president  Union  Pacific  Railroad ;  Hon.  Seth  Low,  president 
the  National  Civic  Federation;  Marcus  M.  Marks,  chairman  depart- 
ment on  industrial  mediation  law  the  National  Civic  Federation; 
Darius  Miller,  president  Chicago,  Burlington  &  Quincy  Railroad; 
Charles  P.  Neill,  former  Commissioner  Bureau  of  Labor  Statistics, 
United  States  Department  of  Labor;  H.  B.  Perham,  president 
Brotherhood  Railway  Telegraphers;  Samuel  Rea,  president  Penn- 
sylvania Railroad;  Warren  S.  Stone,  grand  chief  International 
Brotherhood  of  Locomotive  Engineers;  Frank  Trumbull,  chairman 
board  of  directors  Chesapeake  &  Ohio  Railroad  and  of  the  Missouri, 
Kansas  &  Texas  Railway;  Charles.A.  Wickersham.  president  Atlanta 
&  West  Point  Railroad  and  of  the  Western  Raihvay  of  Alabama; 
and  Daniel  Willard,  president  Baltimore  &  Ohio  Railroad. 

I  believe  this  presents  your  unanimous  recommendation,  and  all 
parties  are  exceedingly  desirous  that  there  should  be  early  action 
upon  the  bill,  particularly  in  view  of  the  strained  relations  between 
the  employees  of  the  various  railroad  systems  and  the  railroads,  the 
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former  claiming  that  the  increased  cost  of  livino^  demands  an  increase 
in  their  waizes. 

It  is,  of  course,  hoped  that  under  this  act  everything  that  is  need- 
ful and  desired  will  be  accomplished  by  conciliation  instead  of 
through  strikes. 

I  have  also  to  state  that  it  was  the  desire  of  the  representatives  of 
the  labor  organizations,  and  of  Mr.  Loav,  of  the  Civic  Federation,  that 
the  Judiciary  Committee  of  the  House,  to  which  this  bill  has  been 
referred,  should  sit  with  the  Interstate  Commerce  Committee  of  the 
Senate,  with  a  view  to  hearing  those  who  had  information  to  give 
regarding  the  purpose  of  this  bill,  and  Judge  Clayton,  the  chairman 
of  the  Judiciary  Committee  of  the  House,  has  very  kindly  con- 
sented to  bring  his  committee  here  and  to  particijDate  in  the  hearing. 

I  regret  to  say  that  since  I  gave  notice  of  this  meeting  a  notice 
has  been  given  of  a  Democratic  caucus  in  the  Senate,  with  a  view  to 
considering  the  tariff  bill,  and  of  course  that  is  a  matter  of  such 
pressing  importance  that  the  Democratic  members  of  this  committee 
will  be  compelled  to  attend  it.  But  the  hearings  will  be  taken  down 
stenographically  and  the  Senate  Members  who  are  unable  to  be 
present  here  will  of  course  be  able  to  avail  themselves  of  these  .hear- 
ings. The  members  of  the  Judiciary  Committee  of  the  House,  I  am 
told  by  Judge  Clayton,  will  have  to  leave  here  a  little  before  12 
o'clock. 

Judge  Clayton.  Yes;  as  the  House  Avill  be  in  session  to-day  at 
12,  and  we  are  compelled  to  be  there. 

Senator  Cummins.  Do  you  mean,  Mr.  Chairman,  that  all  the 
Democratic  members  of  this  committee  must  go  to  the  caucus  ? 

The  Chairman.  Yes;  I  am  afraid  so.  And  I  Avill  state  that  I  have 
asked  Senator  Simmons  whether  there  would  be  any  break  in  the 
Democratic  caucus  to-day,  and  he  tells  me  that  they  will  be  ad- 
journed from  1  o'clock  until  3  o'clock,  and  if  you  shall  not  have 
finished  your  hearing  by  12  o'clock  and  desire  the  Democratic  Mem- 
bers to  be  here  between  1  o'clock  and  3  o'clock,  Ave  can  adjourn  the 
meeting  until  1  o'clock  in  order  that  the  Democratic  Members  may 
be  present.  If,  hoAvever,  you  have  finished  your  hearing  by  12 
o'clock,  I  hardly  think  it  will  be  necessary  to  hold  a  meeting  simply 
in  order  that  the  Democratic  Members  may  attend,  because  they  can 
read  the  hearings,  and  it  is  not  the  purpose  of  the  committee  to 
take  any  action  now. 

Senator  Cummins.  Mr.  Chairman,  it  is  unfortunate  that  there  is 
this  conflict  of  engagements.  I  am  very  sorry  to  have  a  matter  of 
this  importance  heard  Avithout  the  presence  of  the  majority  members 
of  the  committee.  I  suggest  that  you  put  it  to  those  Avho  are  here 
from  abroad  Avhether  they  Avould  prefer  to  go  on  with  the  hearing 
now  Avithout  the  full  committee  being  present  or  Avhether  they  Avould 
prefer  to  come  at  some  other  time,  at  Avhich  time  the  full  committee 
could  be  present. 

The  Chairman.  I  understand  from  Mr.  Loav  that  their  committee 
is  very  desirous  of  early  action.  They  are  desirous  that  this  hearing 
shall  be  had  in  order  that  this  bill  may  be  included  in  the  House 
program,  which  Avill  be  determined  by  the  Democratic  caucus  next 
week,  and  Avhilst  he  is  desirous,  of  course,  that  all  the  members  of 
both  committees  shall  be  present,  it  is  of  importance  to  press  the 
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hearing  now  in  order  to  expedite  action  in  the  House.  Is  that  so, 
Mr.  Low  ? 

Mr.  Low.  That  is  so,  Mr.  Chairman.  Of  course,  we  could  appear 
before  the  Judiciar}^  Committee  of  the  House  this  morning,  if  that 
is  preferred  by  the  Senate  committee,  and  before  your  committee  in 
the  afternoon.    Some  of  us  could  certainl}^  be  here. 

Senator  Cummins.  I  am  asking  simply  that  the  question  be  de- 
termined by  those  who  are  here  from  abroad.  My  observation  is 
that  if  the  hearing  is  of  any  value,  its  value  is  greatly  enhanced 
if  the  members  of  the  committee  hearing  it  can  be  present  when  the 
oral  statements  are  being  made,  or  the  oral  arguments  are  being 
made.  But  it  is  more  difficult  to  get  members  of  the  committee  to 
read  the  hearings  than  listen  to  them. 

Mr.  Clayton.  Suppose,  Senator,  that  we  proceed  until  12  o'clock, 
anyway,  and  then  we  can  see  the  exact  condition  and  if  it  is  desired 
we  might  postpone  the  hearing  for  another  day,  or  conclude  it 
to-day.  I  think  we  have  about  an  hour  and  a  half  that  we  might 
proceed  now. 

The  Chairman.  I  think  that  would  be  the  best  way. 

Senator  Cummins.  That  is  satisfactory^  to  me,  if  it  is  satisfactory 
to  those  wdio  desire  to  be  heard. 

Mr.  Low.  Yes. 

The  Chairman.  Mr.  Low,  who  Avill  speak  first? 

Mr.  Low.  I  will  present  the  first  argument. 

The  Chairman.  I  will  ask  Senator  Clapp,  the  ranking  member 
of  the  minority,  to  take  the  chair,  as  I  have  to  go  to  attend  the 
caucus  meeting. 

(The  chairman  [Senator  Newlands]  and  Senator  Thompson  left 
the  room. 

Senator  Clapp  assumed  the  chair.) 

STATEMENT   OF   HON.    SETH   LOW,   PRESIDENT   THE   NATIONAL 

CIVIC  FEDERATION. 

Mr.  LoAV.  Mr.  Chairman  and  gentlemen  of  the  two  committees,  I 
shall  try  to  place  before  you  as  briefly  as  possible  why  this  bill  is 
here  at  all,  and  then  call  upon  others  Avho  are  here  to  explain  the  bill 
more  in  detail.  Before  doing  so,  I  should  like  to  express  on  behalf 
of  all  whom  I  represent  our  very  high  appreciation  of  the  courtesy 
of  the  two  committees  in  giving  us  this  early  hearing,  and  in  arrang- 
ing to  meet  together.  We  perfectly  understand  that  the  unexpected 
call  of  the  Democratic  Senate  caucus  has  disturbed  the  arrangement 
to  some  extent,  but  we  are  very  glad  to  avail  ourselves  of  the  joint 
hearing  just  as  matters  are. 

Senator  Robinson.  I  suggest,  Mr.  Chairman,  that  in  view  of  the 
importance  of  this  hearing  I  should  like  to  be  present  during  the 
hearing,  and  I  think  at  least  some  members  of  the  majority  part  of 
the  committee  ought  to  have  that  opportunity.  If  some  arrange- 
ment has  been  effected  with  the  chairman  of  the  committee  I  suppose 
I  will  have  to  abide  it,  but  otherwise  I  would  suggest  that  the  com- 
mittee adjourn  until  some  time  Avhich  will  not  conflict  with  the 
Democratic  caucus. 

Senator  Clapp.  The  trouble,  Senator,  is  right  here,  that  a  number 
of  gentlemen  are  here  from  some  distance. 
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Senator  Robinson.  As  far  as  that  is  concerned,  Mr.  Chairman, 
gentlemen  are  here  from  some  distance  all  the  time. 

Senator  Clapf.  But  the  chairman  of  this  committee,  a  member  of 
the  majority  party,  this  morning  has  made  this  arrangement.  Now, 
if  it  is  not  satisfactory  to  yon 

Senator  Robinson.  I  stated  that  if  the  chairman  of  the  committee 
had  made  such  an  arrangement  I  would  abide  it. 

Senator  Cummins.  I  made  the  suggestion  you  are  now  making, 
that  it  seemed  to  me  that  the  hearing  might  be  postponed  until  it 
would  not  be  in  conflict  with  the  Democratic  caucus. 

Senator  Robinson.  Mr.  Chairman,  this  is  a  most  unusual  pro- 
ceeding. 

Senator  Clapp.  If  the  Senator  will  move  to  adjourn  the  chairman 
will  entertain  the  motion. 

Senator  Robinson.  I  move  that  the  committee  now  adjourn  until 
half  past  1  o'clock  to-day. 

Mr.  LoAv.  May  I  make  one  suffsfestion  ?  Would  the  Senate  com- 
mittee  be  willing  to  adjourn  until  half  past  1,  as  Senator  Robinson 
suggests  ? 

Senator  Robinson.  I  move  we  adjourn  until  half  past  1  o'clock. 

Mr.  Low.  May  we  now  have  an  hour's  hearing  before  the  Judiciary 
Committee  of  the  House  and  then  we  can  conclude  that,  and  then 
some  of  us  can  be  present  this  afternoon,  if  not  all  of  us? 

Senator  Clapp.  It  is  moved  that  the  committee  adjourn  until  half 
past  1  o'clock  this  afternoon.    Are  you  ready  for  the  question? 

Senator  Cummins.  It  is  not  likely  that  I  can  be  present  at  half 
past  1,  but  that  does  not  make  any  difference. 

Senator  Clapp.  Are  you  ready  for  the  question? 

Mr.  Low.  This  does  not  mean  the  adjournment  of  the  entire  com- 
mittee, the  House  members  and  all  ? 

Senator  Clapp.  The  House  committee  are  simply  here  by  the  invi- 
tation of  Senator  NeAvlands,  and  to  avoid  two  hearings  they  come 
and  sit  with  the  Senate  committee.  Of  course,  this  matter  is  entirely 
subject  to  the  approval  of  the  committee. 

Senator  Robinson.  Mr.  Chairman,  I  have  no  desire  to  criticize  the 
action  of  the  chairman  of  this  committee,  but  it  so  happens  that  I 
am  the  only  member  of  the  majority  party  of  the  Senate  Committee 
on  Interstate  Commerce  present,  and  I  am  compelled  to  attend  the 
Democratic  caucus,  and  it  seems  to  me  like  it  is  a  very  unusual  and 
very  extraordinary  proposition  to  insist  upon  having  hearings  under 
those  conditions. 

Senator  Cummins.  You  knew  that  Senator  Newlands  and  Senator 
Thompson  had  been  here,  did  you  not  ? 

Senator  Robinson.  No;  I  did  not  know  it. 

Senator  Cummins.  And  that  it  was  Senator  Newlands  who  made 
this  arrangement  ? 

Senator  Robinson.  I  stated  in  the  beginning  that  if  Senator  New- 
lands  had  made  such  an  arrangement  I  would  abide  by  it,  and  I  will 
withdraw  the  motion  and  acquiesce  for  the  time  being  in  the  action 
taken.    I  will  have  to  be  excused,  however. 

Senator  Clapp.  Very  well ;  the  motion  is  withdrawn.  Then  let  us 
go  ahead. 

Mr.  LoAV.  Mr.  Chairman  and  gentlemen,  this  bill  on  which  the 
hearing  is  to  be  given  to-day  is  in  effect  an  amendment  of  the  Erd- 
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man  Act.  I  assume  that  the  Erdman  Act  is  so  familiar  to  the  mem- 
bers of  the  committee  that  I  need  not  speak  of  it  in  detaiL  It  has 
been  on  the  statute  books,  I  think,  for  nearly  15  years.  It  was  upon 
the  statute  books  for  several  years  before  it  was  resorted  to  at  all. 
Under  its  terms  any  interstate  railroad  or  any  of  its  employees  could 
apply  originally  to  the  chairman  of  the  Interstate  Commerce  Com- 
mission and  the  Commissioner  of  Labor  to  serve  as  mediators,  to  try 
to  bring  both  the  railroads  and  their  employees  together  when  ques- 
tions were  in  dispute. 

Judge  Knapp,  who  was  then  the  chairman  of  the  Interstate  Com- 
merce Commission,  displayed  such  great  skill  in  connection  with  these 
matters  that  Avhen  he  was  made  chief  justice  of  the  Commerce  Court 
the  Erdman  law  as  originally  passed  was  amended  so  as  to  consti- 
tute the  chief  justice  of  the  Commerce  Court  and  the  Commissioner 
of  Labor  the  mediators  under  the  Erdman  Act. 

When  the  Department  of  Labor  was  created  last  year  the  old  office 
of  Commissioner  of  Labor,  which  had  been  in  the  old  De])artment  of 
Commerce  and  Labor,  w^as  assigned  to  the  Department  of  Labor  and 
he  Avas  given  the  title  of  Commissioner  of  Labor  Statistics,  and  all 
the  authority  vested  in  the  Commissioner  of  Labor  under  the  Erdman 
Act  was  transferred  to  that  office. 

That  is  the  status  of  the  law  to-day  as  it  relates  to  questions  of 
mediation. 

Those  gentlemen  as  mediators  responded  to  the  call  either  of  a 
railroad  or  of  its  employees  when  a  dispute  was  growing  up,  and 
by  conference  with  both  parties  tried  to  bring  about  an  adjustment. 
That  business  has  been  carried  on  so  successfully  that  the  duty  of 
those  two  gentlemen  has  become  almost  continuous — certainly  the 
Commissioner  of  Labor  has  had  to  go  first  to  one  extreme  of  the 
country  and  then  to  the  other  to  discharge  the  most  important  duty, 
and  by  the  discharge  of  that  duty — a  successful  discharge  of  it — an 
immense  number  of  railroad  strikes,  large  and  small,  have  been 
avoided. 

Those  two  gentlemen  had  another  office.  Under  the  Erdman  Act 
legislative  sanction  is  given  for  arbitration  between  these  parties 
if  mediation  fails.  The  general  scheme  provided  for  arbitration  is 
that  each  party  shall  name  one  arbitrator,  and  if  they  fail  to  agree 
upon  the  third,  whom  they  may  name  if  they  can  agree,  then  these 
two  conciliators  representing  the  Government  shall  name  the  third 
arbitrator. 

That  is  the  status  of  the  Erdman  Act  to-day  as  it  relates  to  arbi- 
tration. The  mediation  feature  of  the  law  Avas  appealed  to  by  one 
side  or  the  other  for  several  years  before  there  Avas  any  arbitration  at 
all  under  the  Erdman  Act.  Latterly  more  arbitrations  have  been 
held  than  formerly  under  that  act.  Originally  these  disputes  were 
most  frequently  between  some  one  railroad  brotherhood.  re])resenting 
some  branch  of  the  operating  employees  of  trains,  and  a  single  rail- 
road. Latterly,  in  the  development  of  things  in  our  day,  these  arbi- 
trations have  become  arbitrations  not  betAveen  one  brotherhood  and 
one  railroad  but  betAveen  a  brotherhood  and  large  groups  of  railroads. 

About  a  year  ago  the  Brotherhood  of  Locomotive  Engineers  made 
certain  demands  upon  the  railroads  of  the  eastern  part  of  the  United 
States — some  54  in  number,  as  I  recall — and  both  sides  were  Avilling 
to  arbitrate.    The  railroads  pointed  out  that  it  Avas  quite  unreasonable 
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to  submit  a  controversy  involving  54  roads  to  the  determination  of 
practically  one  man.  The  locomotive  engineers,  in  effect,  assented 
to  the  justice  of  that  criticism,  and  therefore  voluntarily  agreed  to 
arbitrate  under  a  system  provided,  but,  on  that  particular  occasion, 
without  any  sanction  of  law  behind  it.  The  result  was,  as  I  remem- 
ber, a  board  of  seven,  one  representing  the  railroads  and  one  the 
locomotive  engineers  and  five  not  connected  with  either.  The  results 
of  that  arbitration  were  so  unfortunate,  from  the  point  of  view  of  the 
locomotive  engineers,  and  so  unfortunate  from  the  point  of  view  of  all 
the  other  members,  that  it  has  brought  about  the  situation  which 
this  bill  endeavors  to  deal  with.  The  locomotive  engineers  have  not 
criticized,  so  far  as  I  know,  the  definite  findings  on  the  questions 
referred  to  that  arbitration,  but  they  do  feel  that  the  arbitrators 
went  far  outside  of  the  questions  which  w^ere  submitted  to  them  for 
arbitration.  They  feel,  whether  justly  or  not  I  do  not  undertake  to 
say,  that  more  time  was  consumed  in  the  arbitration  than  was 
necessary,  to  the  great  disadvantage  of  all  the  interests  concerned. 
At  any  rate,  after  that  arbitration  not  a  single  railroad  brother- 
hood was  willing  to  arbitrate  in  that  voluntary  fashion. 

The  next  demands  which  came  upon  this  same  group  of  railroads 
came  from  the  Brotherhood  of  Firemen  and  Enginemen,  and  they 
said  they  would  arbitrate  under  the  Erdman  law^  as  it  stood,  but 
they  wished  to  arbitrate  under  the  sanction  of  law  so  that  Avitnesses 
could  be  sworn  and  so  that  the  arbitrators  could  be  kept  within  the 
limits  of  the  subject  submitted  for  arbitration.  The  railroads  ob- 
jected on  the  same  ground  as  before  to  arbitrating  before  so  small  a 
board.  I  think  I  am  entirely  within  bounds  in  saying  that  the  fire- 
men would  have  been  willing  to  arbitrate  before  a  larger  board,  but 
they  were  not  willing  to  arbitrate  except  under  the  sanction  of  law, 
and  the  only  board  provided  by  sanction  of  law  for  that  purpose 
w\as  a  board  of  three.  That  arbitration  was  held  and  it  resulted  in 
a  unanimous  award. 

Soon  afterwards  the  Brotherhood  of  Conductors,  the  Order  of 
Railwav  Conductors,  and  the  Brotherhood  of  Trainmen  made  cor- 
responding demands  for  increase  of  wages  and  other  subjects  upon 
this  same  group  of  roads.  Both  of  these  other  arbitrations,  I  may 
sa}^  resulted  in  a  substantial  increase  of  wages.  The  same  group  of 
roads  therefore  find  themselves  confronted  to-day  with  the  same 
problem  that  met  them  when  the  engineers  asked  for  certain  modifi- 
cations of  their  agreement,  and  with  the  same  problem  that  con- 
fronted them  when  the  firemen  asked  for  their  agreement.  I  think 
that  this  bill,  drawn  as  it  is,  shows  that  the  employees  of  the  rail- 
roads feel,  as  the  railroads  do,  that  when  a  group  of  railroads  are 
involved  in  a  controversy  there  ought  to  be  a  larger  board  of  arbitra- 
tion than  three.  The  conductors  and  trainmen^s  demands  were 
refused  by  the  railroads,  and  both  of  these  brotherhoods  are  now 
taking  strike  votes  which  are  returnable  on  the  1st  of  July. 

This  bill  is  supported  by  all  of  the  brotherhoods  and  by  such  rep- 
resentative railroads  in  the  United  States  as  the  Pennsylvania,  the 
New  York  Central,  the  Union  Pacific,  the  Baltimore  &  Ohio,  the 
Atlanta  &  West  Point,  the  Missouri,  Kansas  &  Texas,  the  Chicago, 
Burlington  &  Quincy,  and  others,  so  that  we  are  justified  in  believing 
that  the  other  railroad  systems  of  the  United  States  will  also  accept 
this  bill.     In  other  Avords,  gentlemen,  this  is  a  measure  which  comes 
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before  you  not  as  representing  a  dispute  between  employers  and 
employees  but  as  representing  the  unanimous  supi)ort  of  the  great 
interstate  railroad  systems  and  all  of  the  railroad  brotherhoods  for 
the  amendment  of  the  Erdman  Act  so  as  to  provide  for  a  board  of 
six  arbitrators  instead  of  a  board  of  three. 

This  bill  as  drawn  makes  it  optional  to  have  a  board  of  three  or  of 
six.  I  think  both  sides  believe  that  where  the  controversy  is  between 
a  single  brotherhood  and  one  railroad  a  board  of  three  is  better  than 
a  larger  one,  but  where  the  controversy  involves  a  whole  group  of 
railroads,  covering  an  entire  region  of  the  United  States,  then  the 
board  ought  to  be  larger. 

Senator  Cummixs.  Ma}^  I  ask  a  question? 

Mr.  Low.  Certainly,  Senator. 

Senator  Cummins.  I  w^ill  say  that  one  of  the  difficulties  of  the 
present  law — I  do  not  mean  the  present  law,  but  the  practice  under 
the  present  law — is  that  the  board  of  arbitrators  appointed  recently, 
consisting  of  seven  persons,  passed  beyond  the  scope  and  beyond  the 
questions  submitted  to  them  and  made  findings  on  outside  matters. 
AVhat  is  there  in  this  bill  that  would  prevent  the  board  of  arbitrators 
selected  here  from  doing  the  same  thing? 

Mr.  Low.  That  board  of  arbitrators  was  a  voluntary  board.  That 
arbitration  was  not  held  under  the  sanction  of  law.  This  bill,  in  sec- 
tion 7,  reads : 

That  the  board  of  arbitration  shall  organize  and  select  its  own  chairman  and 
make  all  necessary  rules  for  conducting  its  hearings ;  but  in  its  award  or 
awards  the  said  board  shall  confine  itself  to  findings  or  recommendations  as  to 
the  questions, specifically  submitted  to  it  or  matters  directly  bearing  thereon. 

Senator  Cummins.  I  know  that;  but  I  assume  that  board  to  w^hich 
you  referred  proceeded  under  a  written  agreement  of  arbitration 
which  did  define  the  subject.  Now^,  if  the  board  appointed  here 
should  pass  beyond  that  there  would  be  no  way  to  prevent  it,  would 
there?  I  do  not  know  any  Avay,  how^ever,  by  which  the  finding  of 
such  a  board  could  be  enforced  by  law. 

Mr.  LoAv.  I  think  it  has  been  enforced,  Senator,  under  the  Erd- 
man Act  as  it  now  stands.  There  was  a  case  in  California,  if  I  re- 
member correctly.  Some  of  the  gentlemen  here  could  answer  much 
more  to  the  j^oint  than  I.  That  Avas  a  case  in  Avhich  an  appeal  Avas 
made,  1  think,  by  the  brotherhood  against  the  finding  on  substan- 
tially this  ground — that  it  Avent  outside.     Am  I  not  right  ? 

Mr.  Neill.  Yes. 

Mr.  LoAv.  They  Avent  outside  the  question  that  Avas  submitted. 

Senator  Cu3imins.  What  I  mean  is  any  award  of  a  board  of  arbi- 
tration, for  instance,  in  regard  to  Avages.     Hoav  could  it  be  enforced? 

Mr.  LoAv.  That  is  the  beauty  of  this  Avhole  Erdman  Act.  and  this 
bill  differs  in  no  respect  from  the  original  act  as  to  that.  Both  sides 
'igree  to  accept  the  arbitration  before  it  begins. 

Senator  Cu3imins.  Certainly.  But  Avhat  I  mean  to  say  is  that 
there  is  no  process  of  laAV  by  Avhich  either  side  could  be  compelled 
to  do  the  things  that  the  board  found  ought  to  haA^e  been  done,  is 
there  ? 

Mr.  Low.  No;  the  sole  reliance  is  upon  voluntary  arbitration. 

Senator  Cummins.  Certainly;  I  wanted  to  make  that  point  per- 
fectly clear. 
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Senator  Robinson.  Do  you  not  think  the  provisions  on  pages  11  and 
12,  and  subsequent  provisions,  that  if  the  board  did  exceed  its  juris- 
diction and  undertook  to  nass  upon  questions  that  were  not  properly 
submitted,  that  by  the  filing  of  exceptions,  and  prosecuting  the  rem- 
edy provided  in  this  bill,  a  court  could  finally  be  had  to  pass  upon  the 
question  and  determine  whether  or  not  the  board  had  exceeded  its 
jurisdiction?  That  relates  to  the  question  formerly  asked  you  by 
Senator  Cununins  as  to  what  remedy  could  be  invoked  if  the  board 
did,  in  spite  of  the  limitation  of  the  bill,  undertake  to  pass  upon 
some  subject  that  was  not  submitted  to  it.  I  see  here  that  there  is  a 
provision  for  making  exceptions  to  the  aAvard  and  submitting  that 
question  to  the  court,  and  the  court  making  the  decision  upon  it. 
I  presume  that  would  be  sufficient  to  confine  the  board  to  a  considera- 
tion of  proper  subjects. 

Mr.  Low.  That  is  the  intention;  yes.  The  essential  thing  is  to 
have  the  sanction  of  law  for  these  arbitrations.  It  is  quite  clear 
that  these  great  problems  can  not  be  worked  out  by  voluntary  arbitra- 
tion, including  a  voluntary  board,  because  such  a  board  has  no  right 
to  swear  witnesses. 

Senator  Robinson.  xVs  I  understand  you,  Mr.  Low,  one  of  the  dis- 
tinctive differences  between  existing  law  and  the  proposed  law  is 
that  this  bill  contemplates  under  some  conditions  an  increase  in  the 
board  to  six,  and  does  give  the  sanction  of  law  to  the  arbitration. 
Can  you  state  other  material  amendments  of  the  Erdman  Act  that 
are  carried  in  this  bill — or  changes? 

Mr.  Low.  I  think  the  only  other  amendment  that  is  substantial  is 
that  it  provides  for  the  appointment  by  the  President  of  a  commis- 
sioner of  mediation  and  arbitration  and  of  an  assistant  commissioner, 
those  two  officers  to  take  the  place,  to  perform  the  duties  now  devolv- 
ing upon  the  chief  justice  of  the  Commerce  Court  and  upon  the 
Commissioner  of  Labor. 

The  reason  for  that  amendment  in  the  main  is  that  this  business  of 
mediation  has  become  so  great,  so  continuous,  so  extensive,  and  the 
country  is  so  large  that  it  is  the  opinion  of  both  Judge  Knapp  and 
Mr.  Neill,  who  are  here  to-day,  and  who  suggested  that  change,  that 
it  is  necessary,  if  the  bill  is  to  fulfill  its  perfect  work,  that  there 
should  be  officers  appointed  by  the  President  with  no  other  duty  to 
attend  than  that.  I  was  going  to  say,  Mr.  Chairman,  that,  if  I  had 
sufficiently  outlined  the  general  scope  and  purpose  of  the  bill,  I  would 
be  very  glad  if  I  might  call  on  Judge  Knapp  and  Dr.  Neill  to  discuss 
these  details. 

Senator  Clapp.  Judge  Clayton,  do  you  or  the  other  members  of 
your  committee  desire  to  ask  any  questions? 

Mr.  Clayton.  The  members  of  the  House  committee,  most  of  us, 
have  had  some  conferences  Avith  Mr.  Low  and  other  members  in  sup- 
port of  this  measure,  and  we  knew  a  good  deal  about  this  measure 
before  this  hearing  Avas  had  this  morning. 

Senator  Cummins.  Mr.  Low,  what  Avas  your  purpose  in  making 
six  the  number  instead  of  an  odd  number  ? 

Mr.  LoAv.  Because  that  was  the  only  number  upon  Avhich  Ave  could 
get  unanimous  agreement.  Or  we  could  get  an  agreement  on  three, 
six,  or  nine. 
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Senator  CuM:\riNS.  It  would  be  unfortunate  in  such  a  case  if  there 
was  an  even  division  upon  any  controverted  matter.  I  was  wondering 
whether  you  had  given  it  your  consideration. 

Mr.  Low.  Yes;  we  had,  Senator.  We  do  not  think  that  danger  is 
a  very  great  one.  I  pointed  out  in  a  public  statement  about  the  bill 
that  in  the  Alaskan  controversy  both  England  and  the  United  States 
were  represented  by  equal  numbers,  but  it  did  not  prevent  a  settle- 
ment of  that  question. 

(The  chairman  [Senator  Newlands]  entered  the  room.) 

The  Chairmai^^  May  I  interrupt?  I  will  state  that  an  arrange- 
ment has  been  made  by  the  Democratic  caucus  for  a  recess,  so  that 
the  Democratic  members  of  this  committee  can  be  here  at  2  o'clock 
this  afternoon. 

Mr.  Clayton.  Mr.  Low,  right  in  that  connection,  the  board  being 
composed  of  six  arbitrators,  and  where  there  is  an  equal  division  on 
any  controverted  question  would  it  not  be  well  to  provide  for  the 
appointment  of  an  umpire,  to  be  the  seventh  man  or  the  umpire  in 
case  there  was  an  equal  division? 

Mr.  Low\  (jentlemen,  of  course  that  suggestion  has  occurred  to 
those  who  drew  the  bill.  The  fact  is  that  we  could  get  an  agreement 
on  six  and  we  could  not  get  an  agreement  on  seven. 

Senator  Cummins.  Is  there  any  significance  in  having  the  even 
number?  Has  that  been  a  subject  of  discussion  among  you;  and  if 
there  is  any  significance  in  it,  what  is  the  significance  ? 

Mr.  Low.  In  so  far  as  I  know  the  only  significance  is  that  those 
who  are  interested  in  the  passage  of  this  bill,  Avho  are  connected  with 
the  railroads  and  the  brotherhoods,  have  agreed  that  the  railroads 
and  the  brotherhoods  and  the  general  public  w^ould  have  the  same 
representation. 

That,  from  their  point  of  view,  is  necessary  to  make  the  arbitration 
fair. 

Senator  Robinson.  So  it  would  have  to  be  three,  six,  or  nine,  oi 
some  such  ratio  as  that? 

Mr.  Low.  Yes. 

Senator  Cummins.  The  provision  is  if  you  have  three,  the  inter- 
ested parties  select  one  each,  and  the  two  thus  selected  choose  an- 
other. Why  could  you  not  have  the  same  provision  with  regard  to 
six,  making  it  seven,  having  the  interested  parties  select  the  three 
each  and  the  six  select  another? 

Mr.  Low.  It  is  perfectly  practicable,  and  perhaps  I  ought  to  leave 
the  discussion  of  that  question  to  the  railroads  and  the  engineers; 
but  that,  you  perceive.  Senator,  would  bring  about  the  decision  of 
these  great  questions  by  one  man,  being  an  umpire,  and  that  is  what 
is  thought  to  be  so  unfortunate.  The  belief  is  that  if  the  board  is 
made  up  of  six,  every  decision  will  be  by  4  to  2,  unless  it  is  unani- 
mous, or  5  to  1,  which  Avould  carry  much  more  moral  weight  with  the 
community  than  a  decision  of  4  to  3. 

Of  course,  it  is  possible  under  this  system  that  there  would  be  no 
decision  after  a  long  arbitration,  but  we  think  that  is  so  slight  a 
danger  that  it  is  very  much  better  to  pass  a  bill  that  is  perfectly 
satisfactory  to  those  who  have  got  to  work  under  it  than  to  pass  a 
bill  that  they  may  not  be  willing  to  accept. 
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Senator  Cummins.  I  did  not  know  that  there  had  been  any  discus- 
sion about  it.  I  did  not  see  the  significance  of  it  until  now.  I  see  it 
now. 

Mr.  Low.  There  has  been  a  discussion  of  it,  and  there  is  a  differ- 
ence of  opinion.  There  was  at  the  beginning.  I  think  I  may  say 
that  there  was  a  difference  of  opinion  on  both  sides.  Some  railroad 
men — not  connected  with  the  committee,  I  think — prefer  2  and  2, 
while  others  much  prefer  2  and  3. 

Senator  Cummins.  Do  you  not  think  this  same  principle  ought  to 
be  extended  to  other  instances  of  controversies  between  employers 
and  employees?    Why  confine  it  to  the  railroads? 

Mr.  Low.  Senator,  of  course,  all  arbitration  to  be  worth  anything 
must  be  voluntary.  Tlierefore  the  system  that  is  to  work  at  all  must 
be  a  system  that  is  satisfactory  to  those  who  are  going  to  arbitrate 
under  it.  and  in  many  cases  they  have  had  by  choice  these  boards  of 
even  numbers.     They  are  unwilling  to  submit  it  to  an  odd  man. 

Senatoi*  Cummins.  I  am  not  speaking  of  the  number,  but  I  am 
speaking  of  the  general  scope  of  the  bill.  It  is  confined  to  contro- 
versies betAveen  common  carriers  and  their  employees.  Now.  why 
should  not  the  same  princi]3le  be  extended  to  other  industries  that 
are  doing  an  interstate  business? 

Mr.  Low.  There  is  no  objection  whatever  on  the  part  of  those  pre- 
senting this  bill  to  that  being  done.  Our  attitude  has  been  that  they 
would  try  to  suggest  amendments  to  the  Congress  that  would  enable 
arbitrations  of  this  great  industry  to  go  forward  under  the  sanction 
of  law  without  its  involving  questions  as  to  other  industries  that 
miglit  not  want  to  come  under  that  system.  But  it  is  perfectly  under- 
stood that  if  any  body  of  men  does  Avant  to  come  under  it,  they 
are  most  Avilling;  they  have  no  desire  to  limit  it.  although  the  Erd- 
man  Act  is  limited,  and  therefore  this  law  is  limited  just  as  the  Erd- 
man  laAv. 

Senator  Brandegee.  I  Avanted  to  ask  Mr.  Loav  one  question  before 
he  took  his  seat.  What  is  the  history  of  the  aAvards  under  the  Erdman 
Act  as  to  the  compliance  Avith  the  aAvarcl  by  the  parties  to  the  arbi- 
tration ? 

Mr.  LoAV.  There  has  never  been  a  breach.  You  can  not  compel 
them  to  arbitrate  unless  they  are  Avilling  and  satisfied  Avith  the  terms 
of  the  arbitration. 

Might  I,  just  before  I  sit  doAvn,  emphasize  the  urgent  character  of 
this  situation?  If  Ave  can  have  this  laAV,  I  think  you  can  look  for- 
ward to  industrial  peace,  so  far  as  the  railroads  are  concerned,  in  the 
near  future  without  doubt.  If  you  do  not  have  it,  I  can  not  say  Avhat 
both  sides  Avill  do ;  but  there  are  tAvo  strike  votes  being  taken  noAV,  and 
unless  Ave  can  have  this  laAv  in  force  in  the  very  near  future  we  may 
be  confronted  Avith  railroad  disturbances  on  a  scale  Avhich  this  coun- 
try has  seldom  seen ;  and  that  is  our  excuse,  gentlemen,  for  asking  for 
this  early  hearing  and  for  pressing  the  question  of  urgency  on  both 
Houses. 

Senator  Brandegee.  Hoav  soon  do  you  think  these  disturbances 
will  take  place? 

Mr.  LoAV.  I  think  in  a  f cav  months  the  trouble  Avill  break  out.  I  am 
informed  that  it  will  be  very  soon  after  the  1st  of  July  unless  this  bill 
is  passed. 
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Mr.  P'itzHekry.  How  would  this  passage  of  this  law  tend  to  do 
away  with  troubles  which  are  now  threatened  ? 

Mr.  Low.  Because  the  railroads  and  the  brotherhoods  representing 
their  employees  are  both  willing  to  arbitrate  under  this  law. 

Mr.  FitzHenry.  Is  there  anything  to  prevent  them  from  arbitrat- 
ing under  the  provisions  of  this  act,  whether  it  is  passed  or  not  ? 

Mr.  Low.  Only  that  they  are  not  willing  to.  If  it  is  not  passed, 
there  is  no  sanction  of  law  for  the  arbitration.  They  can  not  swear 
their  w^itnesses.  They  have  got  none  of  the  protection  as  to  the 
award  which  this  act  offers.  They  could,  of  course,  use  the  Erdman 
Act  just  as  it  is,  but  that  is  exactly  what  the  railroads  are  unwilling 
to  do.  They  have  yielded  as  to  the  firemen,  and  I  should  like  to  point 
out  that  all  of  the  railroad  employees  share  the  feeling  of  the  rail- 
roads themselves,  that  when  these  controversies  involve  a  whole  re- 
gion of  the  United  States  it  is  not  reasonable  to  leave  the  decision  to 
one  man. 

Mr.  Clayton.  The  objection  to  proceeding  under  the  Erdman  Act 
is  that  the  board  of  arbitration  is  too  small,  is  without  adequate 
power,  can  not  swear  the  witnesses,  and  therefore  you  think  the  parties 
to  the  controversy,  in  the  event  of  a  railroad  strike,  would  not  act 
under  the  Erdman  Act,  and  therefore  you  appeal  to  Congress  to  pass 
this  act  which  enlarges  the  Erdman  law  ? 

Mr.  Low.  That  is  substantially  it,  Mr.  Chairman.  Under  the  Erd- 
man Act  a  witness  can  not  be  sworn,  and  they  can  not  be  sworn  under 
a  voluntary  arbitration.  If  the  board  were  larger  than  the  number 
provided  under  the  Erdman  Act 

Mr.  Dyer.  Would  you  state  to  the  committee,  before  you  take  your 
seat,  what  the  sentiment  is  among  the  different  organizations  and  the 
public  generally  before  whom  jou  have  brought  this  question  ? 

Mr.  Low.  I  think  it  is  unanimously,  as  far  as  I  am  informed,  in 
favor  of  this  action. 

Mr.  Dyer.  To  Avhat  extent  have  you  taken  it  up  with  boards  of 
trade  or  civic  organizations  generally  throughout  the  country? 

Mr.  Low.  There  has  been  no  time  to  take  it  up  in  a  large  way 
with  civic  organizations,  because  this  situation  is  brought  to  a  head 
by  demands  submitted  only  this  spring.  But  I  think  it  may  be 
taken  for  granted  that  the  general  public  will  be  pleased  with  this 
bill. 

Mr.  Dyer.  There  is  no  opposition  to  it  anywhere  ? 

Mr.  Low.  None  that  we  have  heard  of. 

Senator  Robinson.  Of  course  the  failure  to  assert  opposition  often 
arises  from  lack  of  knowledge  on  the  part  of  the  public  as  to  Avhat  is 
involved.  Noav,  I  think  it  is  a  fair  question,  inasmuch  as  the  state- 
ment is  made  that  all  the  railroads  of  the  country  and  the  labor  or- 
ganizations affected  have  agreed  upon  it,  to  ask  what  action  has  been 
taken  b}^  them  as  indicating  that  agreement  or  whether  it  is  assumed 
by  their  representatives  that  they  do  agree.  How  do  we  know  that 
they  have  agreed? 

Mr.  Low.  As  far  as  the  railroads  are  concerned,  they  have  taken  no 
formal  action,  but  these  gentlemen  were  represented  in  the  confer- 
ence that  prepared  the  bill  and  which  is  now  supporting  the  bill, 
namely:  William  C.  Brown,  president  of  the  New  York  Central 
lines;  Robert  S.  Lovett,  president  Union  Pacific  Railroad;  Darius 
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Miller,  pi-esident  Chicago,  Biirlinoton  &  Quincy  Railroad;  Samuel 
Rea,  president  Pennsylvania  Railroad;  Frank  Trnmbull,  chairman 
board  of  directors,  Chesapeake  &  Ohio  Railroad;  and  Charles  A. 
Wickersham,  president  Atlanta  &  West  Point  Railroad  and  also 
of  the  P]astern  Railroad  of  Alabama;  and  Daniel  A¥illard,  president 
of  the  Baltimore  &  Ohio  Railroad. 

I  think  that,  so  far  as  official  action  can  speak  for  the  railroads, 
gentlemen  will  realize  that  the  railroads  of  the  United  States  are 
likely  to  support  that  action. 

So  far  as  the  brotherhoods  are  concerned,  Mr.  W.  S.  Carter,  presi- 
dent of  the  Brotherhood  of  Locomotive  Firemen  and  Enginemen,  and 
A.  B.  Garretson,  president  of  the  Order  of  Railway  Conductors,  have 
agreed  to  support  the  bill  and  are  present,  and  Mr.  W.  G.  Lee, 
president  of  the  Brotherhood  of  Railway  Trainmen,  agrees  to  sup- 
port the  bill,  but  is  unable  to  be  here.  He  has  been  in  San  Francisco 
and  Avas  unable  to  be  here,  but  he  has  given  his  proxy  to  Mr.  Stone 
and  Mr.  Garretson.  Then  there  is  Mr.  H.  B.  Perham,  president  of 
the  Brotherhood  of  Railway  Telegraphers,  who  supports  the  bill,  and 
Mr.  Warren  S.  Stone,  grand  chief  International  Brotherhood  of  Lo- 
comotive Engineers,  is  also  present. 

Senator  Robinson.  So  that  representatives  of  practically  all  the 
organizations  are  here? 

Mr.  Low.  Yes;  all  the  organizations  that  are  aifected  by  the  rail- 
roads are  behind  this,  and  at  least  three  of  their  representatives  are 
here  to-day  to  speak  for  it  and  answer  questions. 

STATEMENT  OF  HON.  MARTIN  A.  KNAPP,  CHIEF  JUSTICE  UNITED 

STATES  COMMERCE  COURT. 

Judge  Knapp.  Mr.  Chairman  and  gentleman,  the  scope  and  aim 
of  this  measure  are  practically  identical  Avith  the  scope  and  aim  of  the 
present  law.  It  differs  only  in  the  machinery  for  making  the  pur- 
poses effective.  Mr.  Low  has  explained  the  reasons  for  changing  the 
number  of  arbitrators  Avhen  a  controversy  can  not  be  settled  by 
mediation,  and  it  is  upon  this  phase  of  the  bill  that  it  is  intended  to 
provide  for  Avhat  may  be  called  tAvo  classes  of  cases,  one  being  a  con- 
troversy, if  you  please,  between  one  organization  and  some  road, 
which  may  not  be  an  extensive  one,  where  to  have  a  board  of  six 
would  involve  greater  expense  both  to  the  parties  and  to  the  Gov- 
ernment than  the  nature  of  the  controversy  would  seem  to  require, 
and  then  to  provide  for  this  larger  board  for  the  settlement  of  those 
controversies  which  take  in  thousands  of  employees  and  large  groups 
of  railroads. 

In  place  of  those  Avho  are  now  made  meditators  under  the  present 
law  it  is  proposed  to  substitute  a  board  of  mediation  and  conciliation 
and  to  appoint  an  official,  called  here  a  commissioner  of  mediation 
and  conciliation,  who  shall  give  his  entire  time  to  the  work  con- 
templated by  this  bill,  with  an  assistant,  who,  of  course,  will  be  a 
member  of  this  board,  and  that  there  shall  be  appointed  by  the 
President  two  other  officials  already  holding  office  of  such  a  grade 
and  dignity  as  would  have  been  nominated  by  the  President  and 
confirmed  by  the  Senate,  Avho,  together  Avith  the  commissioner,  shall 
constitute  this  board.  And  these  other  officials  may  be  called  in 
and  cooperate  Avith  the  commissioner  in  carrying  on  the  Avork  of 
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meditation  in  any  case  where  it  is  found  necessary  or  desirable. 
When  it  comes  to  the  appointment  of  arbitrators,  that  appointment 
will  be  made  by  the  board. 

It  already  appears  from  what  Mr.  Low  has  said  that  it  seems 
there  are  two  general  things  quite  obvious  that  create  a  strong 
presumption  in  favor  of  the  desirability  of  an  early  adoption  ot 
this  measure.  First,  that  it  has  been  unanimously  agreed  u})on  and 
is  earnestly  supported  by  those  w^ho  are  directly  interested  in  the 
practice  of  such  a  law  and  in  its  administration,  but  to  me  it  is 
a  very  significant  and  a  very  encouraging  fact  that  the  representa- 
tives of  the  five  great  railroad  labor  organizations  and  the  repre- 
sentatives of  the  great  railroad  systems  of  the  United  States  have 
come  to  an  agreement  as  to  the  law  which  shall  be  passed  for  the 
purpose  of  preventing  strikes  and  in  case  of  need  bringing  the 
controversies  Avhich  may  arise  to  possible  settlement. 

The  second  thing  is  that  this  measure  represents  the  composite 
judgment  of  those  w-ho  have  given  the  most  careful  study  lo  a  law  of 
this  character  and  whose  views  expressed  in  this  measure  are  the 
result  of  long  experience  and  careful  reflection. 

Those,  in  the  main,  are  all  the  things  which  it  would  seem  to  be 
necessary  to  say — certainly  as  a  preliminary  statement.  One  could 
talk  about  this  bill  indefinitely ;  its  purposes ;  could  refer  to  what  has 
been  accomplished  under  a  law^  which  experience  shows  lacks  suit- 
able machinery  for  dealing  with  modern  conditions.    That  is  all. 

As  Mr.  Low  says,  when  this  law  was  passed  in  1898,  the  typical, 
the  usual,  controversy  was  between  a  single  organization  and  a 
single  railroad.  The  provisions  both  for  mediation  and  arbitration 
were  well  suited  for  controversies  of  that  nature.  To-day  the  char- 
acteristic form  in  which  these  controversies  arise  is  by  what  is  called 
concerted  movements — the  employees  in  a  given  organization  and 
maybe  in  two  or  three  more  organizations  in  the  employ  of  very 
large  groups  of  railroads  unite  in  a  common  demand  and  take  up 
negotiations  w^ith  the  managers  of  the  railroads  throughout  an  entire 
section. 

Roughly  speaking,  Mr.  Chairman,  at  the  present  time  for  purposes 
of  this  kind  the  country  is  divided  into  three  sections,  the  territory 
north  of  the  Ohio  and  Potomac  and  east  of  Chicago,  practically 
what  is  called  the  trunk-line  territory;  the  territory  south  of  the 
Potomac  and  east  of  the  Mississippi;  and  the  territory  west  of 
Chicago.  In  all  of  those  sections  concerted  movements  of  this  kind 
have  taken  place  within  the  last  three  years,  and  as  we  saw  it,  we 
w^ho  have  been  in  touch  with  it,  that  is  expected  to  be  the  charac- 
teristic form  in  which  these  controversies  will  arise  in  the  future. 
That  presents  a  condition  that  was  not  contemplated  18  years  ago, 
when  this  laAv  was  passed,  and  it  is  because  it  will  so  change  the 
machinery  as  to  make  it  adequate  and  suitable  for  dealing  with  exist- 
ing conditions  and  those  which  may  be  anticipated  that  the  parties 
directly  interested  have  agreed  upon  this  substitute  measure. 

I  do  not  think  I  will  take  the  time  of  the  committee  with  a  speech. 
If  there  are  any  questions  you  would  like  to  ask  me.  I  shall  be  very 
glad  to  answer  them. 

Mr.  Clayton.  Judge  Knapp,  may  I  ask  you  this  question:  How 
often  have  you  served  in  the  capacity  as  mediator  in  matters  of  dis- 
pute arising  between  the  railroads  and  their  employees  ? 
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Judge  Knapp.  Judge  Clayton.  I  could  not  say  offhand  exactly 
how  manA^  I  have  personally  participated  in,  but  I  should  say  at 
least  40. 

Mr.  Clayton.  Covering  a  period  of  how  many  years? 

Judge  Knapp.  Beginning  actively  in  the  fall  of  1906,  a  period  of 
someAvhat  less  than  seven  years. 

Mr.  Clayton.  And  your  service  in  that  capacity  has  brought 
you  to  the  conclusion  that  this  bill  is  not  only  proper  but  it  is  neces- 
sary to  make  effective  the  effort  of  arbitration  of  differences  between 
the  railroads  and  their  employees? 

Judge  Knapp.  That  is  my  judgment,  Judge  Clayton. 

Mr.  Dyer.  Supplementing  the  judge's  question.  Judge  Knapp, 
you  also  believe  that  with  the  condition  as  you  see  it  in  the  industrial 
world  at  the  present  time,  in  the  railroad  business,  this  act  should  be 
amended  at  once,  do  you  not,  or  at  this  session  of  Congress? 

Judge  Knapp.  I  think  it  may  be  called  almost  an  emergency. 
As  Mr.  Low  has  explained — just  let  us  consider  the  situation — the 
one  that  confronted  all  this  part  of  the  country,  and  the  great 
organization  of  locomotive  engineers  tAvo  years  ago,  Avhen  they 
asked,  and  not  Avithout  reason,  for  an  increase  in  pay  and  better- 
ment of  Avorking  conditions.  The  railroads  said  it  is  not  fair  to 
either  side  to  leaA^e  a  controversy  involving  tens  of  thousands  of  men 
and  millions  of  dollars  a  year  to  the  determination  of  one  man,  Avho 
is  to  be  selected  by  the  tAvo  mediators,  Avho  may  prove,  hoAvever 
carefully  chosen,  either  incompetent  to  deal  Avith  a  controversy  of 
that  magnitude  or  Avho  may  do  great  injustice  to  one  side  or  the 
other. 

T  think  I  am  quite  Avarranted  in  saying,  Mr.  Chairman — I  am 
quite  willing  to  say  in  this  presence — that  it  is  very  creditable  to  the 
order  of  Brotherhood  of  LocomotiA^e  Engineers  that  they  recognized 
that  situation  and  consented  to  Avhat  was  in  legal  effect  a  common- 
law^  arbitration  with  five  umpires,  Avith  a  result  Avhich,  of  course, 
was  to  them  very  unsatisfactory.  And  that  explains  in  a  way  why 
when  the  next  controversy  arose  with  the  firemen  they  insisted  that 
if  there  was  arbitration  at  all  it  should  be  under  the  law^  which 
they  were  prepared  to  obey. 

Senator  Cummins.  You  have  just  said  that  the  decision  of  one 
man  upon  so  vast  a  matter  is  hardly  reliable,  or,  at  least,  it  might  be 
full  of  danger.  I  think  I  catch  now  what  I  did  not  gather  before — 
the  real  spirit  of  this  section.  The  idea  is  that  Avhen  an  arbitration 
board  of  six  is  provided  for  it  should  be  Iavo  from  the  employers  and 
two  from  the  employees,  the  four  thus  selected  to  choose  Iavo  more 
by  a  majorty  A^ote;  and  I  assume  that  it  is  expected  that  of  the 
two  more  there  shall  be  one  on  the  side  of  the  employers  and  one 
on  the  side  of  the  employees,  or  is  it  expected  that  these  two  shall 
be  entirely  removed  or  disassociated  from  either  side  of  the 
controA'ersy  ? 

Judge  Knapp.  I  think.  Senator,  the  laAV  contemplates  that  they 
should  be  impartial,  and  it  certainl}^  would  be  the  duty  of  the 
appointing  poAA^er,  in  case  the  representatives  of  the  contending  par- 
ties did  not  agree  upon  the  other  two,  to  fill  up  the  board  Avith  dis- 
interested men. 

Senator  Cummins.  I  assume  they  are  agreed  upon  by  the  four 
members  of  the  board  originally  named,  and  then  you  Avould  have 
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the  judgment  of  two  men  instead  of  the  judgment  of  one.  That  is 
really  the  thought  you  are  trying  to  reach  ? 

Judge  Knapp.  Yes;  that  is  it  exactly. 

Senator  Cummins.  I  wish  to  ask  a  legal  question  or  two 

Judge  Knapp.  If  you  will  pardon  me,  let  me  say  another  w^ord  or 
two  on  that  point  in  answer  to  questions  that  were  asked  when  Mr. 
Low  was  addressing  the  committee.  On  the  face  of  it  it  looks  like  a 
contradiction  of  arbitration  to  have  an  even  number,  because  the  very 
idea  of  an  arbitration  is  to  submit  the  controversy  voluntarily  to  an 
umpire,  and  theoretically,  of  course,  it  is  quite  possible  that  in  a  large 
dispute  there  might  be  a  deadlock.  Practically  I  do  not  think  that 
would  occur,  because  all  the  parties — the  representatives  of  the  rail- 
roads, the  representatives  of  the  employees,  as  Avell  as  the  other  two 
members,  would  recognize  the  necessity  of  bringing  that  controversy 
to  a  settlement,  and  the  pressure  of  that  necessity  would  lead  to  such 
compromises  as  would  insure  an  award.  And  I  may  say  that  I  think 
it  is  a  plan  which  is  likely  to  work  out  conservative  results.  Per- 
sonally I  rather  incline  to  the  two.  two  and  two,  as  against  the  two, 
two  and  three. 

Senator  Cummins.  In  the  eleventh  paragraph  of  section  4 — I  will 
not  read  the  entire  paragraph — it  is  provided  that — 

*  *  *  Tjj^  award  *  *  *  shall  be  filed  in  the  clerk's  office  of  the  district 
court  of  the  United  States  for  the  district  wherein  the  controversy  arises  or  the 
arbitration  is  entered  into,  and  shall  be  final  and  conclusive  upon  the  parties  to 
the  agreement  unless  set  aside  for  error  of  law  apparent  on  the  record. 

Judge  Knapp.  That  is  copied  from  the  present  law.  Senator,  sub- 
stituting only  "  district  court  "  for  "  circuit  court." 

Senator  Cummins.  I  know;  but  what  is  really  meant  by  saying 
that  it  shall  be  "  final  and  conclusive,"  especially  in  connection  with 
section  8,  I  believe,  in  which  it  is  provided  that  there  shall  be  a  judg- 
ment of  the  court  upon  the  award  ?  What  would  be  done  to  enforce 
the  award  after  it  is  filed  in  the  court  ? 

Judge  Knapp.  Practically  nothing. 

Senator  Cummins.  And  judgment  was  entered  upon  it? 

Judge  Knapp.  So  far  as  I  am  concerned,  I  would  be  quite  willing 
to  leave  out  all  those  provisions.  I  was  in  favor  of  a  bill,  personally, 
which  contained  no  provisions  for  review  by  courts  at  all. 

Senator  Cummins.  I  was  thinking,  suppose  the  award  should  be 
that  the  railroad  company  should  pay  to  its  employees  of  a  certain 
class  $100  a  month,  would  that  be  binding  upon  the  railroad  com- 
pany or  upon  the  employees  for  all  time  ? 

Judge  Knapp.  Not  by  any  means. 

Senator  Cummins.  Then  you  w^ould  expect  the  award  to  fix  a  time 
during  which  that  wage  should  be  paid  ? 

Judge  Knapp.  That  is  provided  in  the  bill.  That  is  a  part  of  the 
agreement  to  arbitrate. 

Senator  Cummins.  That  is,  that  the  award  itself  shall  fix  the  time 
during  which  the  condition  should  prevail  that  was  complained  of, 
or  during  which  the  wage  should  be  paid  ? 

Judge  Knapp.  Yes ;  that  is  right 

Senator  Cummins.  And  then  if  the  employees  should  refuse  to 
work  for  that  wage  it  could  not  be  enforced  on  them? 

Judge  Knapp.  Surely  not. 
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Senator  Cummins.  And  if  the  railroad  company  should  refuse  to 
pay  it  could  not  be  enforced  ao:ainst  the  railroad  company? 

Judge  Knafp.  No  ;  perhaps  not. 

Senator  Cummins.  I  was  a  little  curious  about  it.  You  have  had 
a  great  deal  of  experience  on  that. 

Judge  Knapp.  Let  me  say — I  venture  to  say  that  the  man  who 
has  not  been  somewhat  in  touch  with  these  questions  does  not  appre- 
ciate the  sense  of  honor  of  these  organizations  and  of  the  railway 
managers. 

Senator  Cummins.  I  understand  perfectly,  but  I  was  limiting  my 
question  to  the  effect  of  a  judgment  of  a  court  in  the  matter. 

Senator  Robinson.  May  I  make  a  suggestion,  Senator?  As  I 
read  it,  this  filing  of  the  testimony  constitutes  a  bill  of  exceptions, 
for  on  that  record  a  judgment  is  entered.  It  is  analogous  to  a  pro- 
ceeding in  court  where  the  testimony  has  been  heard,  the  issue  sub- 
mitted, the  findings  of  the  jury  made,  and  the  judgment  entered  by 
the  court.  It  ma}^  be  true  that  in  this  particular  case  there  is  no 
authority  for  the  enforcement  of  that  judgment.  That  probably  is 
true.  But  at  the  same  time  it  has  the  moral  effect  of  a  conclusion  of 
the  proceeding,  unless  it  be  found  on  the  face  of  that  record  that  an 
error  of  law  was  committed,  in  which  event  relief  may  be  had  by  an 
appeal. 

Senator  Cummins.  That  is  just  the  point  that  I  had  in  mind.  This 
practically,  then,  provides  for  an  appeal  from  the  award  of  the 
arbitrators  to  a  district  court  of  the  United  States? 

Senator  Robinson.  Only  on  a  question  of  law. 

Senator  Cummins.  On  everything? 

Senator  Robinson.  No.  When  that  record  is  filed  according  to  the 
plain  language  of  the  bill  in  paragraph  11,  page  6,  it  constitutes  a 
bill  of  exceptions.  From  an  examination  of  that  bill  of  exceptions 
errors  of  law^  may  appear,  as  when  a  case  is  tried  in  court,  and  those 
errors  of  law  may  be  appealed  from,  and  it  seems  to  me  very  prop- 
erly so. 

Senator  Cummins.  I  understand,  but  errors  of  law  very  often 
involve  a  finding  upon  the  facts  made  by  the  board.  We  have  dis- 
covered that  in  a  great  many  of  our  provisions  of  the  law,  generally 
with  regard  to  review  by  the  courts  in  administrative  proceedings. 
I  do  not  intend  to  argue  it,  but  I  just  Avanted  to  ask  the  judge  what 
he  had  in  mind. 

Judge  Knapp.  Those  are  all  provisions  w^hich  Avere  incorporated 
in  the  law  when  it  was  passed  in  1898,  and  have  remained  there  ever 
since,  and  it  seemed  on  the  whole  wise  to  retain  them. 

Senator  Cummins.  I  know  the}^  are  in  the  present  law.  but  I  have 
always  been  rather  afraid  that  you  were  eventually  going  to  convert 
the  courts  of  the  United  States  into  the  arbitrators  of  labor  contro- 
versies, and  I  have  never  had  much  sympathy  with  that  idea. 

Judge  Knapp.  I  would  like  to  say  in  that  connection.  Senator,  that 
I  have  never  known  an  instance  Avhere  the  defeated  and  dissatisfied 
party  to  an  award  did  not  promptly  compl}^  Avith  it  in  good  faith 
during  the  period  it  was  in  force. 

Senator  Cummins.  I  am  not  questioning  that  at  all. 

Judge  Knapp.  I  do  not  regard  these  provisions  of  any  practical 
importance  at  all. 
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Senator  Cummins.  But  when  we  are  making  a  law  we  ought  to 
make  it  expectant  that  all  these  provisions  will  l:>e  appealed  to  fr(  in 
time  to  time. 

Senator  Brandegp:e.  Mr.  Chairman.  I  am  not  very  familiar  with 
the  Erdman  Act,  and  I  will  therefore  ask  that  it  be  i)rinte(l  in  the 
record  as  a  part  of  this  hearing. 

Senator  Clapp.  It  will  be  so  ordered. 

(The  Erdman  Act  is  as  follows:) 

an   act   C  once  I'D  ins?  carriers  enfiaf:<*rt   in   interstate   commerce   and   their  employees. 

Be  it  enacted  hy  the  Senate  and  Hou-se  of  Representatives  of  the  United  States 
of  America  in  Congress  assenihlcd.  Tliat  the  provisions  of  this  act  shall  apply  to 
any  conup.on  carrier  or  carriers  and  their  officers,  agents,  and  employees,  except 
masters  of  vessels  and  seamen,  as  defined  in  section  forty-six  hnndred  and 
twelve.  Revised  Statntes  of  the  Unitetl  States,  engai^ed  in  the  transi)ortation  of 
passenjjers  or  property  wholly  by  railroad,  or  partly  by  railroad  and  partly  by 
water,  for  a  continnons  carriage  or  shipment,  from  one  State  or  Territory  of  the 
United  States,  or  the  District  of  Columbia,  to  any  other  State  or  Territory  of  the 
United  States,  or  the  District  of  Columbia,  or  from  any  jilace  in  the  United 
States  to  an  adjacent  foreign  country,  or  from  any  place  in  the  United  States 
through  a  foreign  country  to  any  other  place  in  the  United  States. 

The  term  "  railroad"  as  used  in  this  act  shall  include  all  bridges  and  ferries 
used  or  operated  in  connection  with  any  railroad,  and  also  all  the  road  in  use  by 
any  corporation  operating  a  railroad,  whether  owned  or  operated  under  a  con- 
tract, agreement,  or  lease;  and  the  term  "transportation"  shall  include  all  in- 
strumentalities of  shipment  or  carriage. 

The  term  "employees"  as  used  in  this  act  shall  include  all  persons  actually  en- 
gaged in  any  capacity  in  train  operation  or  train  service  of  any  description,  and 
notwithstanding  that  the  cars  upon  or  in  which  they  are  employed  may  be  held 
and  operated  by  the  carrier  under  lease  or  other  contract :  Provided,  Jiowercr,  That 
this  act  sball  not  be  held  to  apply  to  employees  of  street  railroads  and  shall  apply 
only  to  employees  engaged  in  railroad  train  service.  In  every  such  case  the  car- 
rier shall  be  responsible  for  the  acts  and  defaults  of  such  employees  in  the  same 
manner  and  to  the  same  extent  as  if  said  cars  were  owned  by  it  and  said  em- 
ployees directly  employed  by  it,  and  any  provisions  to  the  contraiy  of  any  such 
lease  or  other  contract  shall  be  binding  only  as  between  the  parties  thereto  and 
shall  not  aftect  the  obligations  of  said  carrier  either  to  the  public  or  to  the  pri- 
vate parties  concerned. 

Sec.  2.  That  whenever  a  controversy  concerning  wages,  hours  of  labor,  or 
conditions  of  employment  shall  arise  between  a  carrier  subject  to  this  act  and 
the  employees  of  such  carrier,  seriously  interrupting  or  threatening  to  interrupt 
the  business  of  said  carrier,  the  chairman  of  the  Interstate  Connnerce  Connnis- 
sion  and  the  Commissioner  of  Labor  shall,  upon  the  request  of  either  party  to 
the  controversy,  with  all  practicable  expedition,  put  themselves  in  communica- 
tion with  the  parties  to  such  controversy,  and  shall  use  their  best  efforts,  by 
mediation  and  conciliation,  to  amicably  settle  the  same;  and  if  such  efforts 
shall  be  unsuccessful,  shall  at  once  endeavor  to  bring  about  an  arbitration  of 
said  controversy  in  accordance  with  the  provisions  of  this  act. 

Sec.  3.  That  whenever  a  controversy  shall  arise  between  a  carrier  subject  to 
this  act  and  the  employees  of  such  carrier  which  can  not  be  settled  by  mediation 
and  conciliation  in  the  manner  provided  in  the  preceding  section,  said  contro- 
versy may  be  submitted  to  the  arbitration  of  a  board  of  three  i)ersons,  who  shall 
be  chosen  in  the  manner  following:  One  shall  be  name<l  by  tlie  carrier  or  em- 
I)loyer  directly  interested;  the  otlier  shall  be  named  by  the  labor  organization 
to  which  the  employees  directly  interested  belong,  or,  if  they  belong  to  more 
tlian  one,  by  that  one  of  them  which  specially  represents  employees  of  the  same 
grade  and  class  and  engaged  in  services  of  the  same  nature  as  said  employees 
so  directly  interested:  Provided,  however.  That  when  a  controversy  involves  and 
affects  the  interest  of  two  or  more  classes  and  grades  of  employees  belonging  to 
different  labor  organizations,  such  arbitrator  shall  be  agreed  upon  and  desig- 
nated by  the  concurrent  action  of  all  such  labor  organizations;  and  mi  cases 
where  the  majority  of  such  emi)loyees  are  not  members  of  any  labor  organiza- 
tion, said  employees  may  by  a  majority  vote  select  a  connnittee  of  their  own 


24  ARBITRATION    BETWEEN    EMPLOYERS   AND   EMPLOYEES. 

number,  which  eoiuinittee  shnll  have  the  riirht  to  select  the  arbitrator  on  behalf 
of  said  employees.  The  two  thus  chosen  shall  select  the  third  commissioner  of 
arbitration;  hut.  in  the  event  of  their  failure  to  name  such  arbitrator  within 
tive  days  after  their  first  meeting,  the  third  arbitrator  shall  be  mimed  by  the 
commissioners  named  in  the  preceding  section.  A  majority  of  said  arbitrators 
shall  be  competent  to  make  a  valid  and  binding  award  under  the  provisions 
hereof.  The  submission  shall  be  in  writing,  shall  be  signed  by  the  employer 
and  by  the  labor  organization  representing  the  employees,  shall  specify  the  time 
and  place  of  meeting  of  said  board  of  arbitration,  shall  state  the  questions  to 
be  decided,  and  shall  contain  appropriate  provisions  by  which  the  respective 
parties  shall  stiimlate,  as  follows: 

First.  That  tlie  board  of  arbitration  shall  commence  their  hearings, within  ten 
days  from  the  date  of  the  appointment  of  the  tliird  arbitrator,  and  shall  find 
and  file  their  awnid,  as  jirovided  in  tliis  section,  within  thirty  days  from  the 
date  of  the  appointment  of  the  tliird  arbitrator;  and  tliat  pending  the  arbitra- 
tion the  status  existing  immediately  prior  to  the  dispute  shall  not  be  changed : 
Provided,  That  no  employee  shall  be  compelled  to  render  personal  service  with- 
out his  consent. 

Second.  That  the  award  and  the  papers  and  proceedings,  including  the  testi- 
mony relating  thereto,  certified  under  the  hnnds  of  tlic  arbitrators,  and  which 
shall  have  the  force  and  effect  of  a  bill  of  exceptions,  shnll  be  filed  in  the  clerk's 
office  of  the  circuit  court  of  tlie  United  States  for  the  district  wherein  tlie  con- 
troversy arises  or  the  arbitration  is  entered  into,  and  shall  be  final  and  con- 
clusive upon  both  parties,  unless  set  aside  for  error  of  law  apparent  on  tbe 
record. 

Third.  That  the  resix^ctive  parties  to  the  award  will  each  faithfully  execute 
the  same,  and  that  the  same  may  be  specifically  enforced  in  equity  so  far  as 
the  powers  of  a  court  of  equity  permit :  Provided,  Tliat  no  injunction  or  other 
legal  process  sliall  be  issued  which  shall  compel  the  performance  by  any  laborer 
against  his  will  of  a  contract  for  personal  labor  or  service. 

Fourth.  That  employees  dissatisfied  with  the  award  shall  not  by  reason  of 
such  dissatisfnction  quit  the  service  of  tlie  employer  before  the  expiration  of 
three  months  from  and  after  the  making  of  such  award  without  giving  thirty 
days'  notice  in  writing  of  their  intention  so  to  quit.  Nor  shall  the  employer 
dissatisfied  with  such  award  dismiss  any  employee  or  employees  on  account  of 
such  dissatisfaction  before  the  expiration  of  three  monts  from  and  after  the 
making  of  such  award  without  giving  thirty  days'  notice  in  writing  of  his  inten- 
ton  so  to  discharge. 

Fifth.  That  said  award  shall  continue  in  force  as  between  the  parties  thereto 
for  the  period  of  one  year  after  the  same  shall  go  into  practical  operation,  and 
no  new  arbitration  upon  the  same  subject  between  the  same  employer  and  the 
same  class  of  employees  shall  be  had  until  the  expiration  of  said  one  year  if 
the  award  is  not  set  aside  as  provided  in  section  four.  That  :!s  to  individual 
employees  not  belonging  to  the  labor  organization  or  organizations  which  shall 
enter  into  the  arbitration,  the  said  arbitration  and  the  award  made  therein 
shall  not  be  binding  unless  the  said  individual  employees  shall  give  assent  in 
writing  to  become  parties  to  said  arbitration. 

Sec.  4.  That  the  award  being  filed  in  the  clerk's  office  of  a  circuit  court  of  the 
Uuited  States,  as  hereinbefore  provided,  shall  go  into  practical  operation,  and 
judgment  shall  be  entered  thereon  accordingly  at  the  expiration  of  ten  days 
from  such  filing,  unless  within  such  ten  days  either  party  shall  file  exceptions 
thereto  for  matter  of  law  apparent  upon  the  record,  in  which  case  said  award 
shall  go  into  practical  operation  and  judgment  be  entered  accordingly  when 
such  exceptions  shall  have  been  finally  disposed  of  either  by  said  circuit  court 
or  on  appeal  therefrom. 

At  the  expiration  of  ten  days  from  the  decision  of  the  circuit  court  upon  ex- 
ceptions taken  to  said  award,  as  aforesaid,  judgment  shall  be  entered  in  accord- 
ance with  said  decision  unless  during  said  ten  days  either  party  shall  appeal 
therefrom  to  the  circuit  court  of  appeals.  In  such  case  only  such  portion  of 
the  record  shall  be  transmitted  to  the  appellate  court  as  is  necessary  to  the 
proper  understanding  and  consideration  of  the  questions  of  law  i)resented  by 
said  excei)tions  and  to  be  decided. 

The  determination  of  said  circuit  court  of  appeals  upon  said  questions  shall 
be  final,  and,  being  certified  by  the  clerk  thereof  to  said  circuit  court,  judgment 
pursuant  thereto  shall  thereupon  be  entered  by  said  circuit  court. 

If  exceptions  to  an  award  are  finallj-  sustained,  judgment  shall  be  entered 
setting  aside  the  awaru.     But  in  such  case  the  parties  may  agree  upon  a  judg- 
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nieiit  to  be  entered  disposinji  of  the  subject  matter  of  the  controversy,  which 
judgment  when  entered  shall  have  the  same  force  and  effect  as  judj^ment 
entered  upon  an  award. 

Sec.  5.  That  for  the  purposes  of  this  act  the  arbitrators  herein  provided  for, 
or  either  of  them,  shall  have  power  to  administer  oaths  and  affirmations,  si{?n 
subpnenas.  require  the  attendance  and  testimony  of  witnesses,  and  the  produc- 
tion of  such  books,  i)apers,  contracts,  agreements,  and  documents  material  to  a 
just  determination  of  the  matters  under  investigation  as  may  be  ordere<l  by  the 
court;  and  may  invoke  the  aid  of  the  United  States  courts  to  compel  witnesses 
to  attend  and  testify  and  to  produce  snch  books,  pai)ers,  contracts,  agreements, 
and  documents  to  the  same  extent  and  under  the  same  conditions  and  i>enalties 
as  is  provided  for  in  the  act  to  regulate  commerce  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  the  amendments  thereto. 

Sec.  ().  That  every  agreement  of  arbitration  under  this  act  shall  be  acknowl- 
edged by  the  parties  before  a  notary  public  or  clerk  of  a  district  or  circuit 
court  of  the  United  States,  and  when  so  acknowledged  a  copy  of  the  same  shall 
be  transmitted  to  the  chairman  of  the  Interstate  Commerce  Commission,  who 
shall  file  the  same  in  the  office  of  said  commission. 

Any  agreement  of  arbitration  which  shall  be  entered  into  conforming  to  this 
act,  except  that  it  shall  be  executed  by  employees  individually  instead  of  by  a 
labor  organization  as  their  representative,  shall,  when  duly  acknowledged  as 
herein  provided,  be  transmitted  to  the  chairman  of  the  Interstate  Commerce 
Commission,  who  shall  cause  a  notice  in  writing  to  be  served  upon  the  arbi- 
trators, fixing  a  time  and  place  for  a  meeting  of  said  board,  which  shall  be 
within  fifteen  days  from  the  execution  of  said  agreement  of  arbitration:  Pro- 
vided, hoivever,  That  the  said  chairman  of  the  Interstate  Commerce  Commission 
shall  decline  to  call  a  meeting  of  -arbitrators  under  such  agreement  unless  it  be 
shown  to  his  satisfaction  that  the  employees  signing  the  submission  represent 
or  include  a  majority  of  all  employees  in  the  service  of  the  same  employer  and 
of  the  same  grade  and  class,  and  that  an  award  pursuant  to  said  submission 
can  justly  be  regarded  as  binding  upon  all  such  employees. 

Sec.  7.  That  during  the  pendency  of  arbitration  under  this  act  it  shall  not  be 
lawful  for  the  employer,  party  to  such  arbitration,  to  discharge  the  employees, 
parties  thereto,  except  for  inefficiency,  violation  of  law,  or  neglect  of  duty:  nor 
for  the  organization  representing  such  employees  to  order,  nor  for  the  employees 
to  unite  in,  aid,  or  abet,  strikes  against  said  employer;  nor.  during  a  period  of 
three  months  after  an  award  under  such  an  arbitration,  for  such  employer  to 
discharge  any  such  employees,  except  for  the  causes  aforesaid,  without  giving 
thirty  days'  vvaitten  notice  of  an  intent  so  to  discharge ;  nor  for  any  of  such 
employees,  during  a  like  i>eriod,  to  quit  the  service  of  said  employer  without 
just  cause,  without  giving  to  said  employer  thirty  days'  written  notice  of  an 
intent  so  to  do ;  nor  for  such  organization  representing  such  employees  to  order, 
counsel,  or  advise  otherwise.  Any  violation  of  this  section  shall  subject  the 
offending  party  to  liability  for  damages :  Provided,  That  nothing  herein  con- 
tained shall  be  construed  to  prevent  any  employer,  party  to  such  arbitration, 
from  reducing  the  number  of  its  or  his  employees  whenever  in  its  or  his  judg- 
ment business  necessities  require  such  reduction. 

Sec.  S.  That  in  every  incorporation  under  the  provisions  of  chapter  five  hun- 
dred and  sixty-seven  of  the  United  States  Statutes  of  eighteen  hundred  and 
eighty-five  and  eighteen  hundred  and  eighty-six  it  must  be  provided  in  the  articles 
of  incorporation  and  in  the  constitution,  rules,  and  by-laws  that  a  member  shall 
cease  to  be  such  by  participating  in  or  by  instigating  force  or  violence  against 
persons  or  property  during  strikes,  lockouts,  or  boycotts,  or  by  seeking  to  pre- 
vent others  from  working  through  violence,  threats,  or  intimidations.  Mem- 
bers of  such  incorporations  shall  not  be  personally  liable  for  the  acts,  debts, 
or  obligations  of  the  corporations,  nor  shall  such  corporations  be  liable  for  the 
acts  of  members  or  others  in  violation  of  law;  and  such  corporations  may 
appear  by  designated  representatives  before  the  board  created  by  this  act,  or 
in  any  suits  or  proceetlings  for  or  against  such  corporations  or  their  members 
in  any  of  the  Federal  courts. 

Sec  9.  That  whenever  receivers  appointed  by  Federal  courts  are  in  the  pos- 
sessi()n  and  control  of  railroads,  the  employees  upon  such  railroads  shall  have 
the  right  to  be  heard  in  such  courts  upon  all  questions  affecting  the  terms  and 
conditions  of  their  employment,  through  the  ofticers  and  representatives  of  their 
associations,  whether  incoriwrated  or  unincoriK) rated,  and  no  reduction  of  wages 
shall  be  made  by  such  receivers  without  the  authority  of  the  court  therefor  upoQ 
notice  to  such  employees,  said  notice  to  be  not  less  than  twenty  days  before  the 
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hearing:  upon  the  receivers'  i)etitioii  or  application,  and  to  be  posted  upon  all 
customary  bulletin  boards  along  or  upon  the  railway  operated  by  such  receiver 
or  receivers, 

Skc.  10.  That  any  employer  subject  to  the  i)rovisions  of  this  act  and  any 
officer,  ajjent,  or  receiver  of  such  employer  who  shall  require  any  employee,  or 
any  i)erson  seekinj;  employment,  as  a  condition  of  such  employment,  to  enter 
into  an  agreement,  either  written  or  verbal,  not  to  become  or  remain  a  member 
of  any  labor  corporation,  association,  or  organization ;  or  shall  threaten  any 
employee  with  loss  of  employment,  or  shall  unjustly  discriminate  against  any 
employee  because  of  his  membership  in  such  a  labor  corporation,  association,  or 
organization:  or  who  shall  require  any  employee  or  any  person  seeking  employ- 
ment, as  a  condition  of  such  employment,  to  enter  into  a  contract  whereby  such 
employee  or  ai)plicant  for  employment  shall  agree  to  contribute  to  any  fund  for 
charitable,  social,  or  beneficial  purposes;  to  release  such  employer  from  legal 
liability  for  any  personal  injury  by  reason  of  any  benefit  received  from  such 
fund  beyond  the  proportion  of  the  benefit  arising  from  the  employer's  contribu- 
tion to  such  fund;  or  who  shall,  after  having  discharged  an  employee,  attempt 
or  conspire  to  prevent  sucli  employee  from  obtaining  employment,  or  who  shall, 
after  the  quitting  of  an  employee,  attempt  or  conspire  to  prevent  such  employee 
from  obtaining  employment,  is  hereby  declared  to  be  guilty  of  a  misdemeanor, 
and.  upon  conviction  thereof  in  any  court  of  the  United  States  of  competent 
jurisdiction  in  the  district  in  which  such  offense  was  committed,  shall  be  pun- 
ished for  each  offense  by  a  fine  of  not  less  than  $100  and  not  more  than  $1,000. 

Sec.  11.  That  each  member  of  said  board  of  arbitration  shall  receive  a  com- 
I>ensation  of  $10  per  day  for  the  time  he  is  actually  employed,  and  his  travel- 
ing and  other  necessary  expenses;  and  a  sum  of  money  sufficient  to  pay  the 
same,  together  with  the  traveling  and  other  necessary  and  proper  expenses 
of  any  conciliation  or  arbitration  had  hereunder,  not  to  exceed  $10,000  in  any 
one  year,  to  be  approved  by  the  chairman  of  the  Interstate  Commerce  Com- 
mission and  audited  by  the  proper  accounting  officers  of  the  Treasury,  is  hereby 
appropriated  for  the  fiscal  years  ending  June  thirtieth,  eighteen  hundred  and 
ninety-eight,  and  June  thirtieth,  eighteen  hundred  and  ninety-nine,  out  of  any 
money  in  the  Treasury  not  otherwise  appropriated. 

Sec.  12.  That  the  act  to  create  boards  of  arbitration  or  commission  for  set- 
tling controversies  and  differences  between  railroad  corporations  and  other  com- 
mon carriers  engaged  in  interstate  or  territorial  transportation  of  property  or 
persons  and  their  employees,  approved  October  first,  eighteen  hundred  and 
eighty-eight,  is  hereby  repealed. 

Approved,  June  1,  1S9S. 

Senator  Brandegee.  Then,  in  connection  with  that,  I  want  to  ask 
Judge  Knapp  how  section  11,  on  page  13,  differs  from  the  Erdman 
Act,  with  the  idea  of  finding  out  whether  the  Erdman  Act  at  present 
provides  for  a  board  of  conciliation. 

Judge  Knapp.  Under  the  original  law,  as  Mr.  Low  explained,  the 
chairman  of  the  Interstate  Commerce  Commission  and  the  Commis- 
sioner of  Labor  were  made  the  mediators.  They  performed  the 
duties  which  by  this  bill  are  to  be  performed  by  the  Board  of  Media- 
tion and  Conciliation. 

Senator  Brandegee.  This  provides  that  the  President  shall  also 
designate  not  more  than  two  other  officials  of  the  Government,  who 
have  been  appointed  by  and  with  the  advice  and  consent  of  the  Sen- 
ate, to  be  members  of  the  Board  of  Mediation  and  Conciliation.  ^A^as 
there  any  discussion  among  you  gentlemen  Avho  prepared  this  act  as 
to  what  kind  of  officials  of  the  Government  were  to  be  the  other  mem- 
bers of  this  board  ? 

Judge  Knapp.  Yes;  and  the  reason  for  putting  it  in  in  that  form, 
as  I  understand  it,  was  to  give  the  President  a  very  wide  range  of 
selection,  because,  as  you  gentlemen  can  all  see,  we  are  dealing  with  a 
subject  wdiich  contains  so  much  human  nature  that  the  personal  ele- 
ment is  of  much  more  consequence  than  it  is  in  almost  any  other  public 
office;  and  you  might,  for  example,  have  a  Secretary  of  Labor  or  even 
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a  Federal  judge  who,  while  no  matter  how  able,  how  upright,  never- 
theless lacked  the  personal  qualities,  the  tact,  the  good  judgment,  and 
the  ability  to  get  the  confidence  of  both  sides  which  would  make  him 
efficient  and  successful  as  a  mediator. 

Senator  Brandeoee.  Why  was  the  membership  of  the  Board  of 
Conciliation  limited  to  Government  officials  who  were  already  draw- 
ing salaries  and  occupying  an  office?  In  other  words — I  am  not 
saying  this  by  way  of  criticism,  but  simply  your  provision  is  a  limita- 
tion upon  the  very  field  which  you  say  it  is  desirable  to  occupy,  to 
wit,  the  extent  of  eligibles  from  which  you  might  choose. 

Judge  Knapp.  There  are  two  or  three  reasons.  First,  the  medi- 
ators under  the  present  law  were  officials  appointed  for  and  discharg- 
ing other  duties  and  to  whom  this  service  was  an  incidental  and 
added  duty.  Second,  on  the  theory  that  to  take  some  man  already 
in  public  office,  of  high  character,  gives  added  dignity  and  influence 
to  the  Board  of  Mediation  and  Conciliation,  of  Avhich  he  is  a  member, 
and  to  its  action,  in  that  there  is  perhaps  a  greater  degree  of  respon- 
sibility. Third,  to  save  expenses,  because  if  the  President  were  to  go 
outside  under  the  law  and  select  the  other  jnembers  of  this  board, 
taking  those  receiving  no  compensation  from  the  Government,  the 
provision  would  have  to  be  made  for  their  compensation. 

Senator  Brandegee.  One  other  question  and  I  am  through.  On 
page  4,  in  the  second  paragraph,  you  provide  that — 

Either  party  to'  tlie  said  aj^reemeiit  may  apply  to  the  Board  of  Mediation  and 
Conciliation  for  an  expression  of  opinion  from  sncli  board  as  to  the  meaning  or 
application  of  such  agreement,  and  the  said  board  shall  upon  receipt  of  such 
request  give  its  opinion  as  soon  as  may  be  practicable. 

Of  course,  I  am  not  familiar  with  the  discussion  that  led  up  to 
the  adoption  of  that  language  or  the  purpose  of  the  draftsman,  but 
I  w^ondered  whether  that,  if  left  as  it  is,  would  not  be  to  a  certain 
extent^ — you  do  not  provide  that  the  opinion  of  the  board  as  to  the 
meaning  or  application  of  the  agreement  shall  constitute  the  inter- 
pretation of  the  agreement  that  shall  be  accepted  by  the  parties,  and 
I  assume,  therefore,  that  you  intend  that  it  shall  simply  have  sucl:^ 
moral  effect  as  it  is  entitled  to. 

Judge  Knapp.  You  appreciate.  Senator,  that  the  proceedings  in 
mediation  are  peculiarly  voluntary;  their  purpose  is  to  bring  the 
contending  parties  together  to  a  voluntary  settlement.  Now,  that 
settlement  will  be  expressed  in  writing;  it  will  usually  be  a  new  wage 
scale.  Into  that  will  come  perhaps  a  new  provision  with  new  lan- 
guage. When  it  is  made  and  those  who  participated  in  making  the 
agreement  appear  to  be  of  one  mind,  that  mind  will  be  expressed  in 
the  language,  but  when  they  go  out  on  this  road  or  that  road  and 
come  to  apply  the  agreement  the  question  arises,  "  Wiat  does  this 
mean?  "  The  manager  says  it  means  so  and  so,  and  the  employee 
takes  a  different  view. 

Senator  Brandegee.  I  understand  all  that,  of  course,  but  my  query 
w^as  directed  to  bring  out  the  reason  for  not  making  the  opinion  of 
the  board  of  conciliation  binding  upon  the  parties  as  to  the  meaning 
of  the  agreement  which  has  been  arbitrated  by  them. 

Judge  Knapp.  This  is  not  where  there  is  arbitration. 

Senator  Brandegee.  I  know ;  but  it  is  the  agreement  by  which  they 
submitted  to  arbitration? 

Judge  Knapp.  No. 
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Senator  Brandegee.  AVhat  agreement  does  it  refer  to  ? 

Judge  Knapp.  That  applies  to  cases  where  they  have  voluntarily 
settled  without  arbitration. 

Senator  Brandegee.  It  says  an  agreement  reached  through  media- 
tion. 

Judge  Knapp.  Yes;  by  settlement  reached  through  mediation. 

Senator  Brandegee.  Well,  mediation,  then? 

Judge  Knapp.  Yes. 

Senator  Brandegee.  Why  should  the  board  of  conciliation  express 
an  opinion  about  what  the  parties  meant  by  an  agreement  for  media- 
tion? 

Judge  Knapp.  Because  they  have  participated  in  that  mediation, 
and  that  settlement  has  presumably  been  brought  about  by  the  nego- 
tiations in  which  they  took  part. 

Senator  Brandegee.  Then,  why  not  make  the  opinion  of  the  board, 
binding  upon  the  parties  as  to  the  intent  of  the  agreement? 

Judge  Knapp.  Because  the  settlement  itself  is  not  binding  except 
in  their  good  faith. 

Senator  Brandegee.  Why  not  make  it  as  binding  as  the  agreement 
Was? 

Judge  Knapp.  You  have  introduced  an  element  of  compulsion 
which  we  have  been  very  careful  to  avoid. 

Senator  Brandegee.  The  agreement  is  no  more  compulsory,  you 
admit,  than  its  appeal  to  the  honor  of  those  entering  into  it. 

Judge  Knapp.  Let  me  make  another  answer.  It  is  to  give  legal 
sanction  to  what  Commissioner  Neill  and  myself  have  felt  under  a 
degree  of  moral  obligation  to  do.  We  have  been  connected  with  a 
great  many  of  these  negotiations  in  which  settlements  have  resulted 
and  new  contracts  have  been  made,  and  it  has  quite  frequently  oc- 
curred that  some  question  as  to  the  meaning  of  that  section  was 
raised.  For  example,  there  was  a  settlement  with  all  these  south- 
eastern roads  relating  to  their  conductors  and  trainmen,  and  it 
omitted  distinctl}^  and  purposely  the  colored  porters  employed  on 
passenger  trains.  The  question  came  up  on  a  given  road.  What  is  a 
porter?  Not  because  he  is  colored,  but  what  is  a  porter?  They  asked 
us  to  say  what  we  though  they  ought  to  do  in  that  case.  We  have 
volunteered  in  many  cases  to  say  what  we  thought  was  intended  by 
the  parties  when  they  made  the  contract,  so  that  this  really  is  to 
^ive  them  the  right  to  ask  that  opinion  and  sanction  the  giving  of 
it  for  whatever  effect  it  may  have. 

Senator  Robinson.  I  merely  wanted  to  ask  whether  there  had 
been  many  cases  in  which  the  Erdman  Act  had  been  availed  of  since 
its  passage. 

Judge  Knapp.  How  many  are  there — about  60? 

Dr.  Neill.  Sixty. 

eludge  Knapp.  Or  something  more  than  60. 

Senator  Robinson.  It  has  in  a  large  measure  proved  a  practical 
remedy,  then? 

Judge  Knapp.  Senator,  believing  that  I  know  something  about 
the  conditions  which  have  prevailed  in  this  country  in  the  last  10 
or  11  years,  to  go  no  further  back,  I  think  it  is  most  remarkable  that 
in  that  period  there  has  been  no  considerable  strike  on  any  railroad 
in  the  United  States.  It  happens  to  be  the  fact  that  in  no  instance 
has  a  strike  followed  the  intervention  of  the  mediators.    There  have 
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been  two  or  three  instances  of  a  purely  local  character  having  no 
general  significance  where  they  struck  first  and  then  invoked  media- 
tion afterwards. 

Let  me  say  in  that  connection  now  it  has  become  a  most  onerous 
burden  upon  men  appointed  to  other  duties,  which  themselves  have 
been  growing  in  their  importance  and  in  volume,  to  add  this  to  it, 
I  only  say  this  to  illustrate,  but  this  thing  happened  to  come  to  me 
because  I  happened  to  be  the  chairman  of  the  Interstate  Commerce 
Commission  when  this  laAv  was  passed  or  when  it  came  to  be  actively 
administered,  aiid  I  have  sat  up  many  a  night  until  3  and  4  o'clock 
in  the  morning  conducting  these  negotiations  in  Chicago,  in  New 
York,  in  St.  Louis,  and  elsewhere,  and  then  have  come  back  to  AVash- 
ington  and  worked  nights  and  Sundays  to  catch  up  with  the  com- 
mission's work  Avhich  I  was  obliged  to  neglect,  and  Brother  Xeill 
here  was  in  a  much  more  serious  condition.  It  had  become  too  serious 
a  matter.  It  takes  too  much  time.  There  is  need,  therefore,  of  ap- 
pointing somebody  who  shall  not  be  burdened  with  other  duties  and 
who  can  give  this  practically  his  entire  time. 

Mr.  Webb.  I  just  wanted  to  ask  the  jndge  the  difference  in  the 
fixed  cost  of  the  administration  of  the  Erdman  Act  and  the  one  you 
propose?  How  much  more  would  it  cost  the  Government  to  admin- 
ister the  proposed  law  than  to  administer  the  Erdman  Act?  I 
should  like  to  get  into  the  record  some  idea  of  the  increased  cost  to 
the  Government  in  passing  this  law. 

Judge  Knapp.  I  will  say  $25,000  a  year,  because,  3^011  see,  under 
the  present  law  the  mediators  get  no  compensation  at  all.  Now  you 
are  proposing  a  commissioner,  who  shall  get  $7,500  a  year,  and  an 
assistant,  at  $5,000  a  year.  They  must  be  provided  with  an  office. 
They  will  have  to  have  at  least  one  or  two  stenographers  and  clerks, 
and  there  will  be  other  miscellaneous  expenses.  I  would  therefore 
estimate  the  expenses  of  maintaining  these  two  officials  and  their 
offices  at,  say,  $25,000.  The  cost  of  arbitration  would  be  practically 
the  same  as  it  is  now. 

Mr.  Clayton.  Judge,  you  said  it  would  increase  the  cost  by  reason 
of  the  fact  that  this  proposed  bill  creates  a  board  of  conciliation; 
creates  new  offices.  Under  the  Erdman  Act  in  its  practical  admin- 
istration, now,  officers  who  have  other  duties  to  perform — for  in- 
stance, yourself  as  judge  and  Mr.  Neill  as  a  Commissioner  of  Labor — 
were  detailed  to  act  as  a  board  of  mediation  and  conciliation  and 
taken  away  from  your  duties  while  you  were  discharging  the  duty 
of  mediaton  and  conciliation.     Is  that  not  true? 

Judge  Knapp.  Precisely. 

Mr.  Clayton.  So  that,  then,  really,  if  we  take  that  into  considera- 
tion, it  does  not  add  anything  to  the  cost. 

Judge  Knapp.  Yes ;  but  w^e  did  not  get  anything  for  it. 

Mr.  Clayton.  I  know  you  did  not,  but  you  received  your  salary. 
That  is  what  I  mean  to  say.  You  received  your  salary,  but  the 
Government  w^as  deprived  of  your  work  in  other  capacities.  That 
is  what  I  mean  to  say. 

Senator  Cummins.  I  want  to  ask  another  question.  Take  this 
language : 

The  President  shall  also  designate  not  more  than  two  other  officials  of  the 
Government,  who  have  been  appointed  by  and  with  the  advice  and  consent  of 
the  Senate,  and  the  officials  thus  designated,  together  with  the  Commissioner  of 
Mediation  and  Conciliation — 
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and  so  on.  I  will  not  ask  about  the  meaning  of  that  language,  but 
I  want  to  ask  your  purpose.  Do  you  intend  that,  for  illustration, 
suppose  the  President  were  to  designate  the  Secretary  of  the  Depart- 
ment of  Labor,  that  if  the  present  Secretary  should  give  way  to 
another,  that  then,  ipso  facto  or  ex  officio,  the  new  Secretary  of  Labor 
would  become  a  member  of  the  board? 

Judge  Knapp.  No,  Senator;  I  think  it  is  designed  to  make  that 
quite  personal ;  and  you  will  observe  that  while  the  term  of  office  of 
the  commissioner  is  fixed,  there  is  no  term  of  office  for  the  other  two 
members.  They  practically,  therefore,  hold  their  assignment  to 
this  duty  at  the  will  of  the  President.  He  could  terminate  it  at  any 
time. 

Senator  Cl^mmins.  You  intend,  then,  that  the  President's  desig- 
nation can  be  changed  at  any  time? 

Judge  Knapp.  At  any  time.     They  hold  that  place  at  his  will. 

Senator  Cummins.  And  that  when  made  the  person  who  holds  the 
office  at  that  time  shall  continue  until  the  President  makes  another 
designation  ? 

Judge  Knapp.  I  so  understand. 

Senator  Brandegee.  Do  you  mean  that  he  shall  designate  the  Com- 
missioner of  Labor,  and  that  when  his  administration  should  cease 
and  the  Commissioner  of  Labor  should  become  a  private  citizen,  he 
should  still  continue  to  be  a  member  of  this  board  of  conciliation; 
or  is  it  the  intention  that  the  board  shall  always  be  composed  of 
men  Avho  are  officials  of  the  Government? 

Judge  Knapp.  Offhand  I  should  say  he  would  go  out  of  office 
because  the  authority  to  hold  it  would  cease. 

Senator  Brandegee.  I  do  not  think  your  bill  is  quite  plain  about 
that.  I  think  a  question  could  be  raised  also  as  the  President  is 
bound  to  appoint  officials  of  the  Government  to  a  position,  but  it 
does  not  make  the  holding  of  a  Government  office  a  necessary  quali- 
fication to  continue  in  the  position.  I  think  there  might  be  some 
question  raised  there. 

Senator  Clapp.  That  could  be  corrected. 

Mr.  Beall.  I  should  like  to  ask  a  question.  Some  years  ago  there 
was  an  industrial  commission  appointed.  Was  that  before  the  pas- 
sage of  the  Erdman  Act? 

Judge  Knapp.  I  should  say  since ;  that  is  my  recollection. 

Mr.  Beall.  My  recollection  is  that  they  suggested  some  kind  of 
legislation.  Do  you  know  how  near  this  conforms,  if  at  all,  to  the 
recommendations  of  that  industrial  commission? 

Judge  Knapp.  I  am  not  able  to  state. 

Senator  Lippitt.  I  should  like  to  ask  the  judge  about  how  long 
a  time  has  generally  been  occupied  in  taking  the  testimony  in  con- 
sidering cases  of  arbitration? 

Judge  Knapp.  That  depends  so  much  upon  the  nature  of  the  con- 
troversy that  it  is  hard  to  say.  I  have  known  cases  Avhere  the 
arbitrators  would  take  all  the  testimony  in  a  couple  of  days,  and  there 
have  been  cases  whero  they  were  three,  four,  or  six  weeks.  How 
long  were  you  in  this  firemen's  case  ? 

Mr.  Carter.  Thirty-one  days,  taking  everything. 

Mr.  Stone.  Fourteen  days  taking  testimony  and  seven  months 
getting  the  verdict. 
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Senator  Lippitt.  How  lon^  after  the  closing  of  the  testimony  has 
the  verdict  generally  been  ^iven?    Promptly,  as  a  rule? 

Jiidii^e  Knapp.  Where  the  arbitration  has  taken  place  under  the 
terms  of  the  Erdman  law  the  award  has  been  made  almost  imme- 
diately— very  prom])tly.  In  the  arbitration  of  the  controversy  of 
the  enfi^ineers  Avith  the  eastern  railroads,  which  was,  in  fact,  a  com- 
mon-law arbitration,  outside  of  the  law,  as  Mr.  Stone  just  said  they 
were  14  days  taking  the  testimony  and  7  months  in  getting  the 
verdict. 

Mr.  Low^  Might  I  suggest  that  Mr.  Carter,  president  of  the  Broth- 
erhood of  Locomotive  Firemen  and  Enginemen,  be  called  upon  next. 

STATEMENT  OF  MR.  W.  S.  CARTER,  PRESIDENT  BROTHERHOOD 
OF  LOCOMOTIVE  FIREMEN  AND  ENGINEMEN. 

Mr.  Carter.  Mr.  Chairman  and  gentlemen  of  the  joint  committee, 
a  question  was  asked  of  Mr.  Low  by  what  authority  the  personnel 
that  made  up  this  joint  connnittee  who  have  prepared  this  bill  pre- 
sented such  a  bill  to  Congress  for  its  passage.  Speaking  for  myself 
I  will  say  that  so  far  as  the  preparation  of  the  tentative  bill  is  con- 
cerned I  had  no  authority  other  than  that  vested  in  me  as  president 
of  the  organization.  Since  the  tentative  draft  was  submitted  by 
Mr.  Low,  and  I  understand  it  has  been  introduced  in  its  entirety, 
the  convention  of  the  Brotherhood  of  Locomotive  Firemen  and  En- 
ginemen convened  in  the  city  of  Washington.  This  tentative  bill 
has  been  presented  to  that  convention,  made  up  of  more  than  800 
delegates,  and  it  has  been  printed  in  the  proceedings.  When  I  re- 
ceived notice  of  this  hearing  this  morning  I  went  before  that  body 
and  stated  the  purpose  of  this  hearing,  the  situation,  as  I  saw  it, 
aifecting  other  organizations,  and  by  unanimous  consent  I  am  here 
representing  that  organization  in  behalf  of  this  bill. 

I  think,  so  far  as  the  Brotherhood  of  Locomotive  Firemen  and 
Enginemen  is  concerned,  there  can  be  no  question  as  to  the  bill  being 
acceptable,  at  least  to  that  organization.  Now,  do  not  understand 
that  this  organization  w^aives  any  right  it  may  have  in  future  years 
to  suggest  amendments  to  this  laAv,  or  to  join  with  the  others,  but  we 
believe  that  an  emergency  exists  right  now  that  demands  immediate 
action  on  our  part  at  least  if  not  on  the  part  of  Congress.  Fortu- 
nately for  this  action  the  emergency  does  not  affect  us.  We  have 
passed  the  emergency  period  and  for  the  present  at  least  are  all 
right. 

So  far  as  these  wage  disputes  are  concerned,  too,  we  recognize 
that  two  other  organizations  are  in  the  identical  position  in  which 
we  were  placed  only  a  short  time  ago,  and  we  recognize  that  unless 
some  action  is  taken  there  is  a  strong  probability  of  the  greatest  rail- 
road strike  the  world  ever  saw.  My  understanding  of  the  situation 
is  that  the  Order  of  Railway  Conductors  and  the  Order  of  Railroad 
Trainmen  have  presented  requests  or  demands,  as  they  have  been 
termed,  for  certain  wage  increases  and  improved  working  conditions. 
I  understand  that  after  negotiations  with  the  conference  committee 
of  raihvay  managers  the  committee  agreed  to  disagree.  I  under- 
stand the  representative  committees  of  the  conductors  and  trainmen 
proposed  arbitration  under  the  Erdman  iVct.     If  I  am  not  misin- 
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formed  the  conference  committee  of  railway  managers  absolutely 
refused  to  arbitrate  under  the  present  law.  I  understand  that  the 
members  of  these  two  2:reat  organizations  of  railroad  employees  are 
polling  their  men  for  a  strike  vote  on  more  than  50  railroads  because 
the  railroads  have  refused  to  arbitrate  under  the  present  law.  It 
appears  to  me  at  this  time  that  you  are  going  to  see  one  of  the  most 
novel  strikes  the  Avorld  has  ever  seen,  a  strike  on  the  part  of  80,000 
railroad  men  because  the  railroads  will  not  arbitrate  under  the  laws 
of  the  land.  It  will  be  a  novelty,  but  it  will  be  none  the  less  serious 
because  it  is  novel.  It  is  because  of  the  contentions  of  the  railroads 
that  they  will  not  submit  so  serious  a  problem  to  the  dictum  or  con- 
clusions of  one  man  that  this  joint  committee  is  made  up  of  repre- 
sentatives of  railroad  employees,  representatives  of  railroad  corpora- 
tions, and  representatives  of,  you  might  say,  the  general  public 
through  the  Civic  Federation. 

We  believe  that  the  emergency  exists,  and  we  believe  that  Congress 
should  do  something  and  do  it  quick.  Now,  I  believe,  as  briefly  as 
I  can,  I  have  expressed  to  you  the  situation.  Personally  we  are  not 
interested  at  the  present.  We  realize  that  some  day  we  may  be  in- 
terested again.  We  do  recognize,  however,  that  the  conductors  and 
trainmen  are  in  the  position  where  they  probably  will  be  compelled 
to  strike,  because  the  railroads  believe  that  their  interests  would  not 
be  protected  if  submitted  to  arbitration  under  the  law  as  it  exists. 

I  said  a  while  ago  that  while  Ave  were  very  favorable  to  the  bill 
we  recognize  that  there  are  some  features  of  it  that  in  the  future 
might  be  improA^ed  upon,  but  it  is  an  emergency  measure  so  far  as 
Ave  are  concerned.  Something  should  be  done  immediately.  For 
instance,  in  the  12th  paragraph  on  page  7,  if  I  had  my  Avay  about  it 
the  first  Avord  Avould  be  changed  from  "  may  "  to  "  shall,"  but  rather 
than  delay  this  bill  let  us  have  it  as  it  is  without  the  change  of  a 
single  Avord.  To  me  it  appears  that  nothing  is  more  important  in  an 
arbitration  proceeding  than  that  the  disputes  as  to  the  meaning  of 
the  award  should  be  passed  upon  by  the  authority  that  made  that 
aAvard.  It  seems  absurd  that  a  commission  appointed  under  the  pro- 
visions of  law  should  make  a  finding,  should  reach  a  decision,  render- 
ing an  aAvard,  and  then  leave  to  the  railroads  and  their  employees  an 
endless  fight  as  to  Avhat  that  aAvard. meant. 

Now,  I  want  to  say  to  you  to-day  that  Avhile  our  aAvard  is  passed 
we  fincl  ourselves  confronted  with  the  position  that  the  railroads  on 
the  one  hand  can  not  agree  on  the  meaning,  which  practically  makes 
the  arbitration  null  and  void  because  they  will  not  agree.  For  in- 
stance, the  aAvarcl  specifically  stated  that  hostlers  should  receive  a 
certain  compensation,  $2.40  a  day,  if  they  are  not  employed  on  the 
main  line.  Since  the  arbitration  award  has  been  made  public  the 
railroads  contend  that  these  men  are  not  hostlers.  They  ha\^e 
changed  their  name  in  many  instances  to  engine  repairers,  and  in 
many  cases  they  haA^e  added  to  their  duties  and  called  them  foremen. 
In  other  places  they  have  taken  from  their  duties  and  called  them 
watchmen  and  Avipenien.  So  that  the  result  is  that  the  arbitration 
award,  so  far  as  hostlers  are  concerned,  has  been  made  null  and 
A^oid  by  the  refusal  of  many  of  the  railroads  to  understand  it.  How 
we  are  ever  going  to  settle  that  I  do  not  knoAv.  Some  of  our  men 
propose  another  strike.  This  strike  Avill  be  to  compel  tlie  railroads 
to  live  up  to  the  aAvard.     AYe  have  proposed  to  the  conference  com- 
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mittee  of  managers  that  we  convene  the  arbitration  board  again  so 
as  to  pass  upon  this  subject.  The  conference  committee  of  managers 
have  declined,  saying  that  these  differences  shoukl  first  be  settled 
between  the  two  representative  committees.  Our  committee  met  in 
this  city  and  we  immediately  acquiesced  in  their  position  and  pro- 
posed a  joint  committee  of  our  committees.  We  now  have  another 
reply  declining  to  meet  our  joint  committee  unless  we  make  more 
specific  presentation  of  the  matters. 

I  say  to  you  that  unless  you  change  the  word  "  may  "  to  "  shall," 
on  page  T — the  first  word  in  article  12 — then  our  men  can  be  just 
as  unfair.  Do  not  misunderstand  me — our  men,  the  employees,  can 
be  just  as  unfair  in  assuming  that  a  certain  clause  in  the  award 
meant  something  as  the  railroad  officials,  and  I  do  not  Avant  to  be 
misunderstood  as  saying  that  the  fault  lies  with  either,  but  probably 
with  both. 

The  twelfth  provision  of  section  4 

Senator  Clapp.  It  is  on  page  7,  line  3. 

Mr.  Carter.  Unfortunately  w^e  have  a  great  many  different  copies. 
Mine  is  on  page  7  of  S.  2517.    Section  4  provides : 

That  the  agreement  to  arbitrate,  first,  shall  be  in  writing,  etc. 

These  are  stipulations : 

Twelfth.  May  also  provide  that  any  difference  arising  as  to  the  meaning  or 
the  application  of  the  provisions  of  an  award  made  by  a  board  of  arbitration 
shall  be  referred  back  to  the  same  board  or  to  a  subcommittee  of  such  board 
for  a  ruling,  which  ruling  shall  have  the  same  force  and  effect  as  the  original 
award ;  and  if  any  member  of  the  original  board  is  unable  or  unwilling  to  serve, 
another  arbitrator  shall  be  named  in  the  same  manner  as  such  original  member 
was  named. 

Now,  my  suggestion  is  that  that  stipulation  be  mandatory  rather 
than  selective  or  optional,  because  where  you  have  used  all  the  ma- 
chinery of  the  law  to  bring  about  an  arbitration  it  would  be  indeed 
imfortunate  if  either  the  employees  or  the  employer,  in  seeking  to 
avoid  arbitration,  should  assume  a  definition  which  w^as  not  satis- 
factory. 

We  are  in  this  position:  Our  arbitration  was  under  the  Erdman 
Act.  The  Erdman  Act  makes  no  provision  for  referring  such  dis- 
putes back  to  arbitration.  Therefore,  if  we  had  even  this  law,  under 
the  present  act,  it  w^ould  be  a  great  hardship  on  us. 

We  are  in  this  position,  gentlemen :  The  aw^ard  is  not  being  applied 
as  we  believe  it  should  be  applied.  We  have  appealed  to  the  com- 
mittee of  management  to  again  convene  the  arbitration  board  so  that 
they  can  decide  it.  They  have  declined,  and  suggested  that  the  two 
committees  meet  and  decide  what  the  differences  are,  and  if  they 
can  not  decide  the  differences  that  then  we  go  to  the  arbitration  board. 

Senator  Clapp.  It  is  very  evident,  Mr.  Carter,  that  you  have  opened 
up  a  matter  that  can  not  be  concluded  this  morning  on  account  of 
the  House  Members  having  to  attend  the  session  of  the  House,  and 
I  suggest  that  we  take  a  recess  at  this  time. 

Mr.  Carter.  I  will  have  to  leave.  I  can  not  return.  I  am  sup- 
posed to  be  presiding  over  a  convention  of  825  men,  and  I  have  a 
substitute  now.  If  it  had  not  been  for  the  interest  of  those  825  men 
in  this  hearing  I  would  now  be  at  the  Arcade  presiding  over  that 
body. 
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The  Chairman.  Can  you  not  be  here  at  2  o'clock? 

Mr.  Carter.  I  regret  to  say  that  I  can  not,  and  I  have  now  said  all 

1  desire  to  say. 

The  CHAiRiNrAN.  The  committee  will  take  a  recess  until  2  o'clock. 
(Accordingly  at  12  o'clock  m.  the  committee  took  a  recess  until 

2  o'clock  p.  m.) 

AFTER   RECESS. 

The  committee  reassembled  at  the  conclusion  of  the  recess,  at  2 
o'clock  p.  m. 

Mr.  Low.  Mr.  Chairman,  may  I  ask  that  Mr.  Garretson,  who  repre- 
sents the  railwa}^  conductors,  speak  first  to  the  committee  this  after- 
noon ? 

The  Chairman.  The  committee  will  be  glad  to  hear  Mr.  Garretson. 

STATEMENT    OF   A.   B.    GARRETSON,    PRESIDENT   RAILWAY 
CONDUCTORS,  CEDAR  RAPIDS,  IOWA. 

Mr.  Garretson.  Mr.  Chairman,  in  regard  to  our  connection  with 
the  Erdman  Act  and  our  interest  in  it — I  am  using  the  word  "  our  " 
in  the  sense  of  the  railway  organizations — I  want  to  draw  your  at- 
tention to  this  fact:  In  its  original  inception  the  Erdman  Act  was 
pressed  to  adoption  by  the  five  railway  brotherhoods  against  the 
strong  objection  of  all  other  labor  bodies  of  this  country.  Conse- 
quently our  interest  in  it  is  as  old  as  the  enactment  itself. 

The  modification  that  was  there  presented  was  nothing  except  the 
crystallization  of  the  experience  that  both  interests,  the  railway 
companies  and  their  employees,  have  had  in  its  application  so  far. 
At  the  time  the  original  act  was  passed  collective  dealing,  as  it  is 
termed,  had  never  passed  the  stage  of  one  railroad  company  and  one 
or  two  of  the  brotherhoods.  There  has  been  for  very  many  years  a 
common  practice  on  the  part  of  at  least  this  organization  of  con- 
ductors— I  do  not  mean  of  working  jointly,  for  that  practice  pre- 
dates the  enactment  of  the  original  Erdman  Act  itself — but  prior  to 
1903  there  never  was  an  instance  where  more  than  one  railway  com- 
pany was  represented  in  any  deal  of  any  character,  and  the  most 
that  were  represented  up  to  that  period  were  four  at  one  time,  and 
that  was  not  carried  to  a  successful  conclusion  on  account  of  the 
novelty  of  the  idea,  possibly,  that  those  companies  were  unable  to 
agree  between  themselves  and  break  away  after  collective  negotia- 
tions were  made,  and  make  individual  settlements. 

But  in  the  year  1903  came  the  inception  of  the  collective  deals  with 
a  large  number  of  the  railway  companies.  In  that  instance  49  rail- 
ways west  of  Chicago  came  under  the  provisions  of  the  Erdman  Act. 
It  was  many  years  before  the  arbitration  feature  of  the  act  was  ever 
applied,  but  when  it  was  applied  then  it  did  not  meet  with  the  ap- 
proval, especially  of  the  employers,  on  account  of  the  large  rCvSponsi- 
bilities — the  financial  responsibilities — that  were  placed  upon  a  single 
man  as  the  arbitrator,  on  account  of  the  insistence  of  the  railway 
companies  on  a  modification  of  that  feature,  we  representing  the 
men — and  in  this  connection  I  want  to  supplement  what  Mr.  Carter 
said  this  forenoon  in  regard  to  actual  authorization.  Mr.  Carter  told 
you  that  his  body,  the  supreme  body  now  in  session,  had  unanimously 
authorized  it.     The  supreme  body  of  the  order  of  railway  conductors 
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closed  on  the  24th  day  of  May.  That  body,  with  the  exception  of 
three  dissenting  votes,  authorized  the  modification  of  the  act  along 
precisely  the  lines  that  are  named  here.  The  Brotherhood  of  Rail- 
Avay  Trainmen,  the  representative  of  that  organization  not  being 
present,  but  Mr.  Stone,  the  engineers,  and  myself,  holding  plenary 
power  to  represent  them — that  organization  Avas  closed  on  the  4th 
day  of  June  just  past,  and  they  likewise,  without  dissenting  votes, 
authorized  these  changes;  and  I  would  further  draw  your  attention 
to  the  fact  that  this  committee  that  is  named  here,  representing  the 
railway  companies  and  the  organizations,  did  not  agree  on  those 
matters  haphazard;  they  met  and  conferred,  and  the  modifications 
that  are  here  presented  are  the  outcome  of  the  personal  conferences 
held  by  the  men  there  named,  and  it  is  the  crystallization  of  the 
experience  that  all  have  had,  because  there  is  no  man  there  named 
who  has  not  had  more  or  less  experience  with  the  application  of 
both  the  modification  and  the  arbitration  features  of  the  Erdman 
Act. 

As  far  as  the  brotherhoods  are  concerned,  the  modification  features 
are  of  far  greater  importance  to  us  from  our  own  standpoint  than  the 
arbitration.  The  arbitration  is  simply  the  final  step  in  the  event 
modification  fails. 

It  is  a  matter  of  interest  to  every  man  who  is  engaged  in  any  pur- 
suit in  which  he  depends  upon  transportation  to  know  whether  or 
not  there  is  a  means  that  can  be  availed  of  to  avoid  conditions  that 
occasionally  arise — to  quote  the  language  itself  of  the  old  act,  the 
threatening  of  interruption  of  traffic — and  those  questions  do  arise 
in  spite  of  the  best  w^ill  that  there  may  be  on  the  part  of  either  the 
men  themselves  and  those  who  are  representing  them  on  the  part 
of  the  employer,  because  every  man  is  conversant  with  the  stress  that 
arises  when  certain  pressing  interests  of  great  amount  are  involved; 
and  out  of  the  friction  of  negotiation  arises  a  condition  where  there 
ought  to  be — and  we  recognize  it  fully — some  means  that  furnish 
an  honorable  road  out  for  both  interests.  Those  modifications  are 
few  in  number.  They  are  not  radical  in  their  nature.  They  are  sim- 
ply an  adaptation  of  the  Erdman  Act  to  the  changed  conditions  that 
have  grown  up  since  its  original  framing,  and  in  this  enactment  are 
incorporated  the  best  judgments  of  the  three  interests  that  have  dealt 
with  this  question. 

The  success  or  failure  of  sluj  act  of  this  character  will  always 
largely  depend  upon  the  personality  of  the  men  who  administer  it, 
and  unless  those  men  develop  the  qualities  that  are  necessary  for  suc- 
cessfully acting  the  part  of  mediators  the  act  is  not  worth  the  ink 
that  it  took  to  print  it. 

That  is  the  outgrowth  of  the  experience,  or  the  crystallization  of 
the  experience,  of  a  man  who  has  probably  been,  as  well  Erdmanized 
as  any  living  man. 

My  connection  with  the  men  who  have  acted  as  administrators  has 
grown  up  under  the  application  of  this  act,  and  it  is  the  personal 
qualities  of  those  men  that  have  contributed  so  largely,  first,  to  suc- 
cessful settlement,  where  the  mediator  is  able  to  make  a  successful 
settlement  on  account  of  the  peaceful  qualities  that  invoke  the  con- 
fidence— absolute — of  both  parties,  because  mediation  is  absolutely 
founded  on  good  faith  and  confidence,  and  no  other  features  will 
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ever  make  it  a  success.    It  is  the  effort  to  stren<^then  the  hands  of  men 
who  have  developed  those  qualities  that  are  written  in  here. 

The  law  provides  that  either  party  to  the  controversy  may  invoke 
the  good  offices  of  the  mediators,  but  there  has  been  at  least  one  in- 
stance that  has  stood  out  more  prominently  than  others  Avhere  neither 
side  was  invoked.  When  affairs  come  to  a  stress, you  will  all  recognize 
how  loath  either  interest  is  to  openly  show  its  hand,  and  for  fear  of 
relinquishment  of  a  strategic  advantage  one  side  or  the  other  will  not 
invoke  the  good  offices  of  the  mediators.  Therefore  it  became  neces- 
sary, in  the  opinion  of  all  concerned,  to  provide  that  the  mediator 
could,  of  his  owji  initiative,  tender  his  good  services  Avhere  neither  side 
desired  to  bring  it  about,  and  it  is  a  power  that  should  be  attached  to 
the  office  for  whoever  may  avail  of  it. 

Moreover,  one  of  the  most  prolific  causes  of  trouble  of  this  kind 
has  been  that  when  a  settlement  was  effected,  always  in  haste,  always 
under  strong  mental  stress  on  the  part  of  both  sides,  even  if  not  on 
the  part  of  the  mediator,  there  has  arisen  afterAvards  a  difference  of 
opinion  betAveen  the  employee  and  the  employer  as  to  what  the  terms 
actually  meant,  and  there  has  been  no  means  by  which  an  interpreta- 
tion— I  mean  a  proper  interpretation — could  be  given  by  the  media- 
tor. This  embodies  the  poAver  that  on  request  of  either  he  will  inter- 
pret to  give  force  to  the  findings. 

Now,  it  may  be  said  that  you  can  not  make  it  binding,  and  that  is 
true.  There  is  nothing  in  mediation  that  is  binding  except  the  good 
faith  of  the  parties  thereto,  but  there  is  not  in  the  record  of  all  the 
years  that  these  provisions  ha\e  been  in  effect  an  instance  where  there 
has  been  a  vicious  violation  of  faith  on  the  part  of  either  interest. 
Occurrences  may  have  arisen  where  this  or  that  party  might  be 
charged  with  not  religiously  carrying  out  the  understandings,  but  it 
has  been  a  matter  of  opinion,  and  there  has  ncA^er  been,  in  my  knowl- 
edge, a  case  Avhere  they  could  be  .willfully  charged  Avith  bad  faith. 
But  it  is  to  eliminate  the  point  of  difference  that  now  exists. 

The  next  section,  section  3,  provides  that  under  certain  conditions 
six  mediators  may  be  chosen  instead  of  three,  as  under  the  present 
law.  There  is  a  point  upon  Avhich  the  brotherhoods  had  but  little 
interest.  They  are — wtII,  3^oa  might  say,  good  gamblers.  They  will 
throw  the  choice  as  quickly  on  the  judgment  of  one  man  as  on  the 
judgment  of  two  or  three,  but  the  men  Avho  had  the  same  amounts 
at  stake  as  they  had,  where  they  Avere  scattered  all  around  among  a 
large  number  of  men,  insist  that  there  should  be  a  larger  number 
of  men.  Any  man  who  can  put  himself  in  the  other  man's  place 
would  recognize  the  justness  of  a  position  of  that  kind,  the  only 
point  of  difference  between  us  at  any  period  being  as  to  hoAv  that 
board  should  be  constituted,  we  insisting  from  start  to  finish  that 
there  can  be  only  arbitrators  from  the  three  interests  iuA^olved ;  that 
is,  two  from  each  of  the  two  contestants  and  two  from  the  third 
party,  or  three,  as  the  case  might  be.  That  is  our  experience  gi'ow- 
ing  out  of  the  engineers'  arbitration. 

Senator  Pomerene.  What  do  you  mean  by  the  third  party — the 
public  ? 

Mr.  Garretson.  The  public.  The  public  has  an  interest,  bear  in 
mind.  We  all  recognize  that  the  public  has  an  interest  wheneA'er 
public  interest  is  threatened.  As  long  as  public  interest  is  not  threat- 
ened, then  it  is  a  pri\^ate  Avar  betAveen  employer  and  employees,  but 
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the  minute  that  the  outgrowth  of  that  private  war  threatens  the  pub- 
lic interest  the  public  comes  into  exactly  the  same  relation  to  it  as 
we  do,  and  their  rights  are  as  great  as  ours — some  say  greater.  We 
say  no,  and  we  say  that  they  are  entitled  to  just  the  same  repre- 
sentation on  this  board  that  the  other  contestants  are.  There  is  no 
question  but  that  the  two  men  we  choose  will  be  partisans.  There 
is  no  question  but  that  the  two  men  chosen  by  the  employers  will 
be  partisans,  and  since  the  questions  handled  by  arbitration  have 
been  of  this  character  you  need  men  who  are  conversant  with  practi- 
cal business,  and  that  was  never  more  fully  exemplified  than  in  the 
case  where  the  engineers'  arbitration  board  could  not  decide  the 
simplest  questions  where  a  bunch  of  red-necked  delegates  sitting  on 
a  board  ])roceeded  to  regulate  matters.  They  were  perfectly  willing 
to  handle  heavenly  bodies,  but  they  could  not  handle  a  trade  ques- 
tion, and  our  insistence  is  that  there  should  be  an  equal  number  of 
men  conversant  with  the  questions  that  can  be  handled  and  that  can 
not  be  run  away  with  by  a  nonpractical  body. 

You  know  the  proviso  for  adding  these  men  does  not  make  it  ob- 
ligatory that  there  should  be  six  instead  of  three.  It  makes  it  one 
of  the  stipulations  as  between  the  contracting  parties. 

The  third  paragraph  of  the  stipulations  in  section  4  provides  that 
the  stipulation  shall  state  w^hether  the  board  of  arbitration  is  to  con- 
sist of  three  or  six  members.  That  becomes  a  matter  of  agreement 
as  between  the  parties.  If  a  small  matter  arises  of  an  old  character, 
where  only  one  road  is  involved,  as  can  readily  be  the  case,  it  leaves 
just  the  present  number  of  men  to  decide  it.  On  the  other  hand,  if  a 
large  question  arises,  as  is  at  present  pending,  it  makes  it  possible  to 
get  the  necessary  number  of  men  to  deal  with  the  proposition  with- 
out placing  undue  stress  upon  the  single  individual. 

The  eighth  stipulation  of  section  4  makes  it  a  matter  of  agree- 
ment between  them  as  to  the  time  that  may  elapse.  Under  the 
present  provisions  of  the  Erdman  Act  a  decision  must  be  handed 
down  within  30  days.  Under  the  last  arbitration  that  was  held  under 
the  present  act,  where  the  firemen  drafted  an  agreement  between  the 
contesting  parties,  they  extended  that  time — I  think  it  was  extended 
to  15  days  beyond  the  stipulated  time.  This  provides  that  they  can 
stipulate — if  the  conditions  are  such  as  to  make  it  necessary — for  a 
somewhat  longer  time,  but  in  the  absence  of  a  stipulation  it  shall  re- 
main at  the  old  30-day  period. 

The  ninth  provision  states: 

Shall  provide  for  the  date  from  which  the  award  shall  become  effective,  and 
shall  fix  the  i)eriod  during  which  the  said  award  shall  continue  in  force. 

The  old  law  provided  the  exact  time  that  the  award  should  remain 
in  effect.  This  makes  it  a  question  of  stipulation  between  the  parties 
as  to  how  long  the  award  shall  be  in  effect  and  when  it  shall  take 
effect.  Cases  have  arisen  where  it  was  necessary  to  date  the  appli- 
cation of  the  award  back,  a  practice  which  has  been  recognized  by 
both  parties.  This  provides  that  it  can  be  done,  but  it  makes  it  a 
matter  of  agreement  between  the  parties  under  the  question  of  facts 
that  are  involved. 

The  twelfth  stipulation  gives  the  arbitrators  the  same  power  to 
interpret  their  findings  as  they  had  to  make  the  original  award.  That 
is  an  unnecessary  provision.  To-day  you  hear  the  story  that  it  took 
14  days  to  give  the  evidence  in  the  engineers'  arbitration  and  it  took 
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7  months  to  get  the  award,  but  neither  party  knows  what  they 
have  got,  and  they  have  been  trying  ever  since  to  get  that  body  to 
interpret  its  own  award,  and  it  has  not  been  successful.  It  has  been 
doing  this  for  three  years,  and  some  of  them  will  be  in  their  graves 
before  they  know  what  they  got — some  of  them  are  now  and  the 
majority  of  them  will  be  before  they  really  know. 

Section  7  provides,  in  addition  to  the  other  clauses  in  the  stipula- 
tion, that  the  arbitration  must  confine  itself  to  the  matter  that  is 
submitted  to  it — the  ordinary  legal  operation  that  they  can  not  get 
outside  of  the  finding.  That  necessity  is  the  outgrowth  of  the  engi- 
neers' award.  The  other  clause  is  in  regard  to  the  machinery  for 
making  it  effective. 

Originally  the  Commissioner  of  Labor  and  the  chairman  of  the 
Interstate  Commerce  Commission  were  the  ex  officio  Erdman  arbi- 
trators. In  fact,  when  the  law  was  first  enacted  it  was  an  experiment. 
There  was  absolutely  no  enactment  of  this  character  that  furnished 
anything  to  go  upon.  It  was  doubted.  It  did  lie  absolutely  dormant 
from  its  passage  in  1898  until  1903. 

Judge  Knapp.  1906. 

Mr.  Garretson.  1906.  I  got  the  date  confused.  It  never  was 
invoked.  From  that  date  to  this  it  has  been  in  active  application, 
and  there  have  been  times  when  the  inability  of  the  mediators  to  get 
to  the  cases  in  question  has  almost  precipitated  trouble  that  was 
easily  avoided  after  they  were  able  to  get  onto  the  ground. 

Laboring  men,  as  you  possibly  know,  are  an  intensely  suspicious 
bunch  of  men.  That  is  not  only  true  of  railroad  men,  but  it  is  true 
of  them  in  general.  Whenever  any  impediment  is  laid  in  the  way  of 
effecting  a  settlement  at  a  time  of  stress  they  are  prone  to  believe 
that  there  is  a  motive  behind  the  delay,  no  matter  how  reasonable 
that  delay  may  be,  and  after  they  learn  to  verify  all  the  facts  then 
they  lose  that  feeling.  But  the  trouble  is  the  feeling  is  existent  at 
the  time  of  other  stress  that  makes  them  hard  to  control,  and  the 
man  who  has  tried  to  control  them  at  times  like  that  is  a  man  who 
knows  best  how  hard  they  are  to  control.  It  makes  a  department 
independent  for  the  purpose  of  dealing  with  the  application  of  the 
Erdman  Act  alone.  It  provides  not  only  a  commissioner  but  an 
assistant  commissioner,  and  associated  with  them  two  officers  of  the 
Government  who  shall  be  available  for  the  same  purpose  in  their 
aid,  and  does  away  with  a  large  amount  of  delay,  and  if  that  goes 
on  and  in  its  future  application  grows  as  it  has  grown  in  years 
gone  by,  it  will  need  still  further  additions  along  the  same  line  to 
make  it  possible  to  meet  those  cases  promptly  as  they  arise.  But  it 
is  believed  that  the  force  here  named  is  sufficient  for  a  considerable 
period  to  meet  the  demand  that  will  be  made  upon  that  department. 

Now,  a  Avord  in  regard  to  the  things  that  tend  to  make  this  a 
desirable  change  for  the  settlement  of  the  trouble.  I  spoke  a  moment 
ago  in  regard  to  the  mediator  being  able  to  develop  the  qualities  that 
are  necessary.  If  he  were  handicapped  with  certain  features,  though 
he  had  all  the  other  qualifications  necessary  for  a  successful  mediator, 
he  would  have  to  live  down  some  handicaps  before  he  became  useful. 
You  can  readily  understand  it.  Take  it  from  the  divided  stand- 
point of  the  employer  and  the  employee,  that  no  railway  company 
would  accept  a  laboring  man  as  a  mediator — I  am  not  speaking  of 
arbitration  at  all,  but  mediation — as  mediator.     Until  he  had  proved 
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himself  able  to  rise  above  the  environment  that  created  him  he  would 
be  useless.  No  number  of  employees  would  accept  a  mediator  who 
came  from  the  railway  ranks,  no  matter  how  good  his  record — I  mean 
the  official  ranks,  and  what  is  true  of  the  labor  end  of  it  is  absolutely 
true  of  the  political  end.  The  effort  here  is  to  make  this  department 
absolutely  free  from  all  entangling  influences  of  that  character  and 
put  in  it  a  man  who  will  have  just  as  little  dead  weight  as  possible 
to  drag  in  getting  his  standing  with  the  two  interests. 

Take  the  men  at  present  occupying  the  position,  the  former  Com- 
missioner of  Labor  and  the  former  chairman  of  the  Interstate  Com- 
merce Commission,  now  chief  justice  of  the  Commerce  Court.  Those 
men  can  go  in  when  strife  runs  the  highest,  when  suspicion  is  ram- 
pant, and  from  the  record  that  they  have  both  made  in  the  years  they 
have  devoted  to  this  they  can  get  a  hearing  when  a  rank  outsider  could 
not  even  get  a  look-in.  And  why  is  it?  It  is  because  they  possess 
the  qualities  that  they  have — not  freedom  from  criticism,  because  I 
will  say  to  you  that  I  have  seen  the  time  when  I  believed  manslaughter 
was  not  a  very  serious  sin — and  I  would  have  directed  it  against  both 
commissioners  Avith  a  perfectly  clear  conscience.  [Laughter.]  But 
I  have  one  comfort  at  the  same  time.  Probably,  the  next  time  we  were 
conferring,  there  were  10  general  managers  who  would  have  resented 
bitterly  if  I  had  killed  them.     They  wanted  to  do  it  themselves. 

There  is  a  spirit  that  enters  into  these  negotiations  that  while  we 
criticize  them  we  still  admit  their  fairness,  and  we  can  always 
appeal  from  Philip  drunk  to  Philip  sober  and  give  them  great  credit 
for  the  ability  that  they  have  shown  to  run  straight.  We  want  them 
just  as  free  from  politics  and  as  free  from  the  taint  of  either  the 
employer  or  employee  as  possible,  but  we  take  a  peculiar  position  in 
regard  to  those  men.  You  hear  the  idea  go  forward  about  the  labor 
men  doing  this,  that,  or  the  other  thing.  We  are  all  on  record  that 
we  do  not  want  a  labor  man  as  a  mediator — I  mean  the  four  chiefs 
of  these  brotherhoods.  The  brotherhoods  themselves  are  with  them 
and  are  backing  their  judgment.  We  do  not  want  a  labor  man  there 
because  he  would  have  to  overcome  the  handicap,  even  if  he  were  big 
enough  to  rise  above  it.  As  years  run  by  he  would  be  turned  to 
until  he  demonstrated  that  fact.  We  do  not  want  an  employer  there. 
What  we  want  is  an  outsider  of  standing.  Put  men  under  this  act 
who  have  never  been  identified  with  the  employing  class  or  the 
employee  class.  We  want  to  leave  the  administration  of  the  act 
just  as  free  in  years  to  come  as  in  the  days  gone  by.  It  is  simply 
the  crystallization  of  this  purpose  and  that  is  why  the  act  is  framed 
as  it  is,  leaving  this  department  exactly  like  the  Interstate  Commerce 
Commission  itself — free  and  independent.  If  it  is  under  the  control 
of  th«  Secretary  of  Commerce  it  would  be  subject  to  the  belief  on  the 
part  of  our  men  that  the  Secretary  of  Commerce,  representing  natur- 
ally the  employer  class,  might  exercise  an  influence  in  the  control  of 
the  men.  On  the  other  hand,  we  recognize  that  if  it  was  under  the 
control  of  the  Department  of  Labor,  that  the  other  side  would  be  just 
as  much  justified  in  claiming  that  labor  might  be  able  to  influence 
the  appointment  of  the  men.  But  we  do  not  want  that.  We  want  it 
absolutely  independent  and  responsible  to  the  President  of  the  Re- 
public alone.     In  that  I  am  speaking  only  for 

The  Chairman.  You  mean  an  independent  commission  ? 
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Mr.  Garretson.  An  absolutely  independent  commission,  as  free 
from  control  as  it  is  possible  to  make  one. 

The  Chairman.  Has  there  been  any  contention  that  this  organiza- 
tion Avoiild  be  alFected  under  the  Department  of  Labor? 

Mr.  Garretson.  How  is  tiiat?    I  did  not  understand  you. 

The  Chairman.  I  say,  has  there  been  any  contention  that  this 
organization  would  be  affected  under  the  Department  of  Labor? 

Mr.  Garretson.  Not  that  I  know  of.  The  attitude  of  the  depart- 
ment I  can  not  speak  for,  because  I  have  heard  no  expression  from 
them  on  the  subject. 

The  Chairman.  The  brotherhood  would  be  opposed  to  that,  would 
they? 

Mr.  Garretson.  Bear  in  mind  that  the  brotherhoods  are  opposed 
to  that  for  this  reason :  I  do  not  want  a  mistaken  opinion  drawn 
from  that.  These  organizations  have  always  been  on  friendly  terms 
with  the  men  who  have  filled  that  office  from  the  day  it  was  created. 
There  is  not  a  man  in  existence  to-day  who  has  the  greater  friendship 
or  greater  regard  of  all  these  organizations  than  the  present  Secre- 
tary of  Labor,  and  the  proof  of  it  is  that  evei^  one  of  the  heads  of 
these  organizations  strongly  and  absolutely  indorsed  him  for  the 
position  he  holds.  Do  not  get  the  idea  that  our  attitude  in  this  mat- 
ter is  on  account  of  any  question  of  either  his  fairness  or  his  ability. 
It  is  the  handicap  of  labor  dominating  it  that  we  do  not  want  the 
other  side  to  be  able  to  take  advantage  of.  That  explains  our 
position. 

The  Chairman.  I  understood  that  to  be  your  position. 

Mr.  Garretson.  Absolutely  so. 

Mr.  Low.  May  I  interrupt  you  to  say  that  in  the  conference  which 
I  had  the  other  day  with  the  Secretary  of  Labor,  while  he  did  not 
commit  himself  formally  on  that  point,  I  think  he  does  hold  the  view, 
or  intimated  that  he  might  hold  the  view,  however,  that  the  organi- 
zation should  be  in  that  department. 

Mr.  Garretson.  In  that  conference,  I  will  say,  Mr.  Chairman,  as 
Mr.  Low  has  said,  he  gave  no  definite  statement  one  way  or  the  other, 
but  I  would  draw  the  conclusion  that  he  felt  that  the  department 
would  lose  a  portion  of  its  dignity  if  it  was  shorn  of  a  bureau  that  he 
felt  properly  belonged  to  him.  Now,  I  might  have  done  him  an  in- 
justice in  so  interpreting  him. 

The  Chairman.  Your  position  or  the  position  of  the  brotherhood 
is  that  they  want  an  independent  commission,  somewhat  resembling 
the  Interstate  Commerce  Commission? 

Mr.  Garretson.  Of  exactly  the  same  nature. 

Mr.  Adair.  Under  that  department  or  bureau,  but  independent  and 
only  responsible  to  the  President  ? 

Mr.  Garretson.  Only  to  the  President.  That  is  what  this  em- 
bodies, and  that  is  the  idea  underlying  the  formation  of  the  amend- 
ment as  offered. 

Now,  if  there  are  any  questions  by  members  of  the  committee  I  shall 
be  glad  to  answer  the^n. 

Senator  Pomerene.  I  am  laboring  under  a  disadvantage*  in  not 
having  been  here  this  morning  and  I  do  not  therefore  know  what 
ground  has  been  covered.  Who  drew  this  bill  ?  Does  that  appear  in 
the  record  now? 
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Mr.  Garretson.  No;  I  think  not.  It  may  in  some  indirect  form. 
The  bill  was  drawn  after  a  conference  at  which  the  gentlemen  named 
on  the  back  were  present. 

Senator  Pomerene.  Just  name  them. 

Mr.  Garretson.  Those  are  in  the  record  already,  and  this  was 
formulated  as  the  outcome  of  the  conference  between  them. 

Senator  Pomerene.  Does  this  meet  with  the  unanimous  approval 
of  all  of  those  gentlemen? 

Mr.  Garretson.  It  meets  the  unanimous  approval  of  all  of  those 
gentlemen  and  a  large  number  of  other  railway  companies,  of  the 
brotherhoods  that  were  affected  by  its  provisions,  and  of  the  two 
administrators  of  the  Erdman  Act  during  all  the  years  that  it  has 
been  in  existence. 

Senator  Pomerene.  I  have  been  so  much  occupied  since  this  bill 
was  introduced  that  I  have  had  no  time  to  either  read  it  or  study  it. 
Can  you  state  briefly  what,  if  any,  objections  have  been  urged  to  this 
bill?" 

Mr.  Garretson.  I  have  never  heard  a  single  objection. 

Senator  Pomerene.  And  do  any  objections  occur  to  you? 

Mr.  Garretson.  They  do  not.  Bear  in  mind  that  when  I  say 
they  do  not  I  will  say  that  no  body  of  men — it  is  impossible  that  with 
a  number  of  men  who  have  controlled  men  as  many  years  as  they 
have  there  would  not  be  some  minor  preference  as  to  this,  that,  or 
the  other 

Senator  Pomerene.  I  mean  as  to  the  fundamental  features  of  it. 

Mr.  Garretson.  Yes,  sir. 

Mr.  Webb.  I  notice  the  absence  of  any  men  representing  the 
Southern  Co.  or  the  Seaboard  Air  Line  or  the  Coast  Line.  Is  there 
any  significance  in  that  on  the  part  of  the  railroads? 

Mr.  Garretson.  There  is  not,  in  my  opinion.  Mr.  Low,  the  rep- 
resentative of  the  railway  companies,  can  give  you  fuller  informa- 
tion than  I  can  as  to  that.  But  I  will  say  this  for  at  least  the  repre- 
sentatives of  these  three  roads,  I  will  make  the  representation  per- 
sonally— Mr.  Copeman  I  can  make  it  for,  Mr.  Weeks,  who  was  for- 
merly general  manager,  and  Mr. ,  of  the  Coast  Line — tliat  they 

are  all  believers  in  and  adherents  of  the  Erdman  Act,  and  they  are 
also  believers  in  its  modification  to  a  certain  extent,  but  how  far 
they  have  gone  I  can  not  say. 

Mr.  Webb.  You  speak  for  the  conductors  in  regard  to  that. 

Mr.  Garretson.  I  speak  for  the  conductors  only,  and,  in  a  sense, 
for  the  Brotherhood  of  Railway  Trainmen.  Mr.  Stone  and  I  are 
representing  the  executive  of  that  organization. 

Mr.  Webb.  And  they  are  conductors  and  trainmen  on  these  various 
systems? 

Mr.  Garretson.  They  are  the  conductors  and  trainmen  on  all  those 
systems. 

Mr.  Webb.  And  it  includes  the  Seaboard  Air  Line  and  the  Coast 
Line? 

Mr.  Garretson.  Oh,  yes,  sir.  The  two  organizations  represent 
more  than  90  per  cent  of  the  men  engaged  in  this  service  on  the  con- 
tinent. 

Mr.  Low.  I  think,  Mr.  Chairman,  that  Mr.  AA^ickersham,  the 
president  of  the  Atlanta  &  West  Point  and  Western  Railway  of 
Alabama,  is  chairman  of  the  Southern  Railwav  Association. 
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Mr.  Garretson.  That  is  right.     He  is. 

Mr.  LoAv.  AYhich  inchides  the  Seaboard  Air  Line  and  the  others, 
and  he  was  one  of  those  who  framed  this  bill  ? 

Mr.  Garretson.  There  is  another  point  that  I  desire  to  call  atten- 
tion to,  and  which  I  failed  to  touch  upon  until  my  attention  was 
called  to  it,  and  that  is  urgency.  You  heard  the  statement  made  here 
this  morning — but  I  do  not  Avant  to  make  the  suggestion  exactly  in 
the  same  sense  that  it  was  made  this  morning,  but  the  urgency  feature 
of  it  is  only  this.  The  public  is  usually  quiescent  until  its  interests 
are  threatened,  and  then,  in  its  character  of  neutrality  or  nonpar- 
tisanship,  it  usually  gets  in  a  wholesale  condemnation  by  both  the 
parties  who  threaten  its  peace.  I  have  had  some  experience  in  that 
line,  as  I  have  once  or  twice  in  my  life  threatened  its  peace — but  they 
denounce  both  the  railway  companies  and  the  organizations  because 
they  will  not  settle  their  own  differences.  But  the  public  awakes 
only  when  the  threatening  is  right  at  hand. 

The  urgency  of  the  situation  is  this:  You  will  remember,  a  year 
and  a  half  or  two  years  ago,  when  interruption  of  traffic  was  threat- 
ened out  of  the  engineers'  attempting  to  gain  an  increase  in  wage,  the 
public  took  great  interest  for  a  few  minutes.  The  minute  the  agree- 
ment for  arbitration  was  signed  the  public  lost  interest.  Following 
that  the  firemen  were  confronted  with  the  same  condition,  and  again 
the  public  awoke.  I  am  drawing  attention  to  the  fact  that  the  public 
is  due  for  another  awakening  within  two  weeks.  The  conductors 
and  trainmen  on  54  lines  of  railway,  covering  the  eastern  territory, 
whose  boundaries  you  heard  described  this  morning — every  line  of 
prominence,  in  other  words,  upon  the  New  England  seaboard  to 
Chicago,  north  of  the  Ohio  River,  between  there  and  the  Lakes — 
the  conductors  and  trainmen  representing  80,000  men  in  those  prop- 
erties have  disagreed  with  a  committee  of  10  or  15  general  managers 
representing  all  those  properties,  and  have  failed  of  a  settlement. 
Failing  earlier  to  settle,  we  made  a  proposition,  square  toed,  that  we 
would  arbitrate  the  proposition  in  exactly  the  same  way  as  those 
propositions  that  have  been  disposed  of  with  regard  to  the  engineers 
and  firemen,  that  we  would  arbitrate  it  under  the  now  Erdman  Act. 
Absolute  refusal  was  all  that  was  received  therein. 

Those  men  are  being  voted  as  to  whether  or  not  they  will  return 
to  the  service  of  those  companies.  That  vote  is  returnable  on  the  1st 
day  of  July.  Immediately  following  that,  on  the  2d  and  3d,  there 
will  be  a  final  conference  between  the  representatives  of  those  men 
and  the  representatives  of  the  railway  companies,  and  it  might  readily 
constitute  urgency. 

Mr.  Webb.  Have  you  any  assurances  from  those  railroads  that  if 
this  bill  should  become  a  law  they  will  take  advantage  of  it  and  settle 
the  differences? 

Mr.  Garretson.  I  have  not.  I  desire  to  convey  no  false  impression. 
Bear  in  mind  that  in  the  refusal  to  arbitrate  under  the  present  Erd- 
man Act  there  was  no  reference  whatever  to  a  modification  of  the 
bill. 

Senator  Pomerene.  You  made  a  statement  awhile  ago  that  under 
this  bill,  if  employers  and  employees  should  both  fail  to  invoke  the 
provisions  of  it,  that  then  the  mediators  might  tender  their  services. 
There  is  no  obligation  on  the  part  of  either  to  accept  this  invitation, 
is  there? 
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Mr.  Garretson.  There  is  not,  but  I  will  say  this  to  you,  Senator, 
that  there  has  never  been  a  refusal.  Doctor,  in  the  northwest,  did 
they  refuse? 

Dr.  Neill.  Yes,  sir. 

Mr.  Garretson.  I  want  to  correct  that,  and  say  that  there  has 
never  been  but  one  instance  where  it  was  refused.  I  will  try,  from 
my  own  experience,  to  show  you  what  sometimes  takes  place.  Not 
many  years  since  one  of  the  large  railway  systems  in  the  eastern 

territory,  Mr.  Lee,  Mr. ,  and  myself  were  engaged  in  a  wage 

contest.  At  a  certain  stage,  when  it  came  to  a  point  where  traffic 
was  threatened,  a  high  officer  of  that  property  made  the  proposition 
to  us,  "  Will  you  join  me  in  a  request  for  mediators?  "  If  you  know 
anything  of  men,  I  know  you  realize  that  sometimes  a  condition  will 
exist  where  even  the  courteous  entertainment  of  a  proposition  like 
that  jeopardizes  control  over  those  men.  I  refused  and  so  did  Mr. 
Lee. 

Senator  Pomerene.  The  fact  remains  that  while  both  parties  are 
here  urging  this  legislation,  neither  one  would  be  in  a  position  to  keep 
the  favor  of  the  public  if  they  would  refuse  to  accept  this  provision. 

Mr.  Garretson.  They  would  undoubtedly  bring  condemnation  on 
their  heads  in  a  greater  or  lesser  degree.  There  is  no  doubt  about 
that.  The  proviso  that  you  refer  to  was  the  authorization  of  a 
mediator  to  tender  his  services.  There  is  no  wiser  amendment  em- 
bodied in  the  entire  lot  than  that. 

The  Chairman.  Mr.  Garretson,  it  has  been  suggested  that  on  line 
19,  page  13,  about  the  middle  of  the  sentence,  that  the  words  "  not 
more  than  "  should  be  stricken  out. 

Mr.  LoAv.  And  shall  also  designate  two  other  officials  of  the  Gov- 
ernment. 

Mr.  Garretson.  You  mean  that  portion  of  the  section  providing 
that  "  the  President  shall  also  designate  not  more  than  two  other 
officials  of  the  Government "  ? 

The  Chairman.  Yes.  The  suggestion  is  that  those  words  "  not 
more  than  "  should  be  stricken  out. 

Mr.  Garretson.  So  as  to  make  it  read  "  Shall  designate  two  other 
officials"? 

The  Chairman.  Two  other  officials. 

Mr.  Garretson.  Well,  to  tell  you  the  truth,  that  is  one  of  the  minor 
matters  that  I  know  little  underlying  the  reason  for  beyond  the  fact 
that  it  was  desired  that  three  should  be  available,  more  especially,  I 
think,  in  the  appointment  of  arbitrators — in  designating  the  arbi- 
trators in  the  event  of  failure  to  agree. 

The  Chairman.  You  can  not  designate  three  under  this  section. 

Mr.  Garretson.  No;  but  the  commissioner  himself  constitutes  the 
third.  These  are  the  two  other  officials  that  are  designated  to  act 
with  him,  the  commissioner  and  two  others  constituting  an  odd 
number. 

Mr.  LoAv.  I  do  not  think  there  would  be  any  objection  to  the  omis- 
sion of  the  words  "  not  more  than,"  so  that  the  President  could  ap- 
point two. 

Mr.  Garretson.  There  is  nothing  germane  in  it,  really. 

The  Chairman.  You  think  there  is  no  objection  to  leaving  out 
those  words? 
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Mr.  Garretson.  As  far  as  I  am  personally  concerned,  I  do  not  see 
that  there  would  be.  It  would  simply  make  the  appointment  of  two 
partisans. 

The  Chairman.  In  other  words,  it  could  be  one  or  two. 

Mr.  Garretson.  It  could  be  one  or  two  as  it  stands.  I  would  just 
as  lief  have  it  absolutely  two,  personally  speaking. 

Mr.  McCoy.  What  has  been  suggested  as  the  advantage  of  the 
change? 

The  Chairman.  Will  you  state  that,  Mr.  Low  ? 

Mr.  McCoy.  You,  Mr.  Chairman,  said  that  somebody  had  sug- 
gested striking  those  words  out.  What  did  they  suggest  would  be 
the  advantage  of  striking  them  out? 

The  Chairman.  I  do  not  recall.  It  was  suggested  during  the  re- 
'Cess  by  some  of  the  gentlemen  who  were  in  the  room  and  who  Uad 
taken  part  in  the  shaping  of  this  bill. 

Mr.  Garretson.  Really  it  is  immaterial,  it  seems  to  me,  in  any 
event. 

Mr.  Low.  I  suppose  the  only  advantage  in  making  it  two  would, 
be  that  there  would  be  a  board  of  three  to  appoint  disinterested  arbi- 
trators. I  think  it  is  quite  immaterial  whether  it  is  changed  or  left 
as  it  is.  I  do  not  think  there  would  be  any  objection  to  the  change, 
if  the  committee  should  prefer  that. 

The  Chairman.  I  simply  wished  to  get  the  sense  of  the  gentlemen 
who  framed  the  bill.  I  would  like  their  views  regarding  it  before 
making  any  change. 

Mr.  Low.  I  think  it  has  been  rather  assumed  that  there  would  be 
a  board  of  three,  the  President  to  appoint  two,  and  in  that  sense 
the  omission  would  carry  out  what  has  been  the  expectation.  If  it 
is  put  in  this  way,  it  would  simply  leave  the  President  a  little  more 
leeway  in  his  action,  so  that  if  he  preferred  to  appoint  only  one  he 
could  appoint  only  one.  But  I  think  the  expectation  has  been  on  all 
sides  that  he  would  appoint  two,  and  for  that  reason  it  is  perhaps 
better  to  leave  it  out. 

(Mr.  Garretson  was  thereupon  excused.) 

STATEMENT  OF  W.  W.  ATTERBURY,  VICE  PRESIDENT  PENNSYL- 
VANIA RAILROAD. 

Mr,  Atterbury.  Mr.  Chairman,  I  have  but  little  to  add  to  what 
has  already  been  said.  I  simply  desire  to  emphasize  the  urgency  of 
the  situation  and  the  necessity  for  this  legislation,  if  possible,  to  be 
put  through  at  the  present  session  of  Congress. 

Early  in  the  year  we  had  a  situation  as  between  the  firemen  and 
the  railroads,  and  Judge  Knapp,  I  think,  knows  quite  well  how 
close  to  the  breaking  point  it  came,  and  the  railroads  finally,  in  defer- 
ence to  public  opinion,  gave  in,  and  the  whole  subject  was  submitted 
to  arbitration  under  the  Erdman  Act. 

There  are  some  90,000  men  employed  in  the  train  service  to-day 
on  the  54  railroads  that  are  having  a  strike  vote.  That  vote  will  be 
in  the  hands  of  their  committeemen  on  July  1.  It  will  be  before  the 
conference  committee  inside  of  the  first  week  in  July,  and  I  have  no 
doubt  at  all  but  what  the  railroads  will  again  take  the  position  that 
they  can  not  arbitrate  under  the  Erdman  Act.  The  90,000  men, 
whom  I  judge  are  in  this  movement,  are  drawing  something  like 
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$90,000,000  a  year,  which,  at  1  per  cent,  is  $900,000  a  year,  and  as 
the  fulfillment  of  the  Erdman  Act  is  finally  dependent  upon  the 
opinion  of  one  man,  it  is  the  judgment  of  the  railroads  that  that  is 
too  much  to  leave  to  one  man.  They  have  asked  for  a  modification 
of  the  Erdman  Act,  and  while  there  has  been  a  difference  of  opinion 
among  the  railroads  themselves,  yet  there  has  been  a  difference  of 
opinion  among  labor  leaders  themselves.  The  present  modification, 
as  proposed,  is  in  a  measure  a  compromise,  and  yet  it  is  one  that  all 
parties  have  been  willing  to  accept  in  lieu  of  the  existing  Erdman 
Act. 

The  Erdman  Act  has  been  successful  for  the  last  five  or  six  years,, 
but  it  is  due  to  the  personal  equation  of  Messrs.  Knapp  and  NeilL 
Their  handling  of  all  the  controversies  that  have  been  submitted  to 
them  has  been  of  such  an  impartial  and  fair  character  that  they  have 
gained  the  respect  not  only  of  the  railroads  but  of  the  employees  of 
the  railroads.  We  recognize  that  the  personnel  can  not  always  con- 
tinue. As  in  the  case  of  the  firemen,  we  stood  there  for  a  few^  days 
with  practically  nobody  to  represent  the  public  through  the  organiza- 
tion of  the  Erdman  Act.  We  do  not  want  that  situation  to  occur 
again,  and  this,  I  think,  puts  the  whole  thing  in  shape  so  that  there 
never  can  any  contingency  arise  wdiere  there  shall  not  be  men  on  the 
ground  to  represent  the  Government,  and  that  in  case  of  arbitration 
the  public  is  given  the  opportunity  to  be  represented  by  more  than 
one  man. 

I  can  only  urge  that  speedy  action  be  taken,  so  as  to  make  this  avail- 
able, if  possible,  for  the  emergency  that  I  am  sure  will  arise  the  early 
part  of  July.  I  can  hardly  speak  with  authority  for  all  the  railroads, 
but  I  can  say  for  the  Pennsylvania  Railroad,  which  probably  will 
represent  some  25,000  of  the  men  in  interest,  that  it  will  be  very  glad 
to  submit  the  points  at  issue  now  between  the  conductors  and  train- 
men to  a  board  constituted  as  outlined  in  accordance  w^ith  this  pro- 
posed act. 

Mr.  Low.  And  you  think  that  can  be  taken  for  granted  as  to  all 
presidents  who  have  taken  part  in  this  bill  ?  Of  course,  it  was  im- 
possible to  confer  with  every  railroad. 

Senator  Pomerene.  Your  statement  indicates,  of  course,  that  you 
desire  this  bill  passed.  Do  you  know^  of  any  objections  that  are  being 
urged  against  this  bill  by  any  of  the  railroad  companies  ? 

Mr.  Atterbury.  I  have  not  heard  one  word  wH[iatever  in  the  way 
of  objection  to  this  bill.  I  have  my  own  opinion,  and  w^e  all  have  our 
opinions,  as  to  the  make-up  of  the  bill.  But  I  want  to  say,  frankly, 
that  I  am  satisfied  to  get  what  we  are  getting  here.  Now,  after  a 
few  years'  experience  with  this,  both  sides,  or  all  sides,  may  be  again 
desiring  a  modification,  in  which  event  we  will  be  very  glad  to  come 
again  and  request  a  further  modification  if  experience  should  prove 
its  necessity. 

Senator  Pomerene.  Do  you  know  of  any  serious  objections  that 
are  being  urged  on  the  part  of  any  of  the  employees  against  this  bill  ? 

Mr.  Atterbury.  None  whatever. 

Senator  Pomerene.  So  that,  so  far  as  you  now  know,  if  this  bill 
should  become  the  law,  both  parties  would  be  willing  to  accept  its 
provisions  ? 

Mr.  Atterbury.  Although  I  am  not  speaking  by  authority,  it  is 
my  belief  and  my  opinion  that  if  this  bill  wereto  become  a  law  the 
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railroads  in  the  eastern  territory  would  accept  arbitration  under  this, 
when  they  will  not  accept  arbitration  under  the  present  Erdman  Act. 

Senator  Pomerene.  I  simply  wanted  the  record  to  show  who  was 
disposed  to  have  any  objections,  if  there  were  any. 

Mr.  At'I'ERBURY.  I  speak  with  authority  for  our  own  railroad.  I 
am  simply  giving  my  opinion  for  the  other  roads. 

Senator  Pomerene.  I  wanted  to  leave  as  little  excuse  as  possible 
for  people  hereafter,  if  this  should  become  a  law,  to  not  accept  its 
provisions. 

Mr.  Low.  Mr.  Chairman,  I  think  this  bill  was  drafted  originally 
by  Judge  Knapp  and  Dr.  Neill,  who  have  had  the  personal  adminis- 
tration of  the  Erdman  law  as  representing  the  Government.  As  you 
have  heard  from  Mr.  Garretson,  it  was  discussed  afterwards  at  a 
meeting  at  which  most  of  these  gentlemen  were  present.  I  think  if 
Dr.  Neill  can  be  heard  now  we  would  get  full  and  clear  information 
in  regard  to  the  measure  and  the  reasons  for  its  present  form. 

The  Chairman.  The  committee  will  be  glad  to  hear  Dr.  Neill. 

STATEMENT   OF   DR.    CHARLES   P.    NEILL,    FORMERLY    COMMIS- 
SIONER OF  LABOR. 

Dr.  Neill.  Mr.  Chairman,  in  regard  to  this  bill  I  might  say  that 
I  have  taken  part^with,  I  think,  one  exception,  in  every  mediation 
proceeding  since  the  act  was  first  invoked,  until  the  1st  of  last 
Pebruary. 

While  the  bill  is  the  result  of  an  emergency,  I  might  say  that  before 
this  emergency  arose  both  railroad  managers  and  railroad  brother- 
hood representatives  had  frequently  discussed  with  Mr.  Knapp  and 
myself  the  defects  in  the  present  law,  and  as  far  back  as  three  years 
ago  we  began,  in  individual  conferences  with  managers  and  repre- 
sentatives of  the  organizations  and  without  calling  any  meetings, 
to  draft  a  new  bill.  At  the  time  when  a  coal  strike  was  threatened 
a  year  ago  last  April,  a  bill  was  introduced  in  the  House  extending 
the  existing  Erdman  law  to  include  coal  mines.  The  bill  was  referred 
to  the  Committee  on  Interstate  and  Foreign  Commerce,  and  Mr. 
Knapp  and  I  were  asked  to  appear  before  the  committee,  and  we 
said  to  them  that  if  it  was  going  to  be  extended  at  all  the  machinery 
would  have  to  be  changed,  because  the  two  men  who  had  these 
duties  imposed  on  them,  in  addition  to  their  other  duties,  could  not 
possibly  do  the  work.  We  were  then  asked  if  we  would  draft  a  bill, 
and  we  drafted  a  bill  substantially  the  same  as  the  present  bill. 
Nothing  came  of  it  at  the  time.  The  threatened  strike  was  averted 
and  no  crisis  arose.  But  about  a  year  ago,  in  April,  1912,  a  crisis  did 
arise — a  very  critical  situation  arose  in  the  eastern  territory.  The 
engineers  on  every  mile  of  railroad  practically  from  Chicago  to  the 
Atlantic  Ocean  and  north  of  the  Chesapeake  &  Ohio  Railroad  pre- 
sented demands  to  those  railroads  which  the  railroads  refused  to 
grant.  After  negotiations  lasting  a  considerable  time,  the  engineers 
served  an  ultimatum  Oxi  the  roads  that  unless  they  either  conceded 
their  demand  or  made  a  counter  proposition  that  they  could  con- 
sider, they  would  go  out  of  the  service,  and  I  think  there  was  only 
48  hours  left. 

At  that  time,  because  of  the  fact  that  each  side  felt  that  any  request 
made  for  mediation  might  be  a  practical  disadvantage  to  the  side 
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making  the  request,  neither  side  was  willing  to  invoke  the  law ;  and 
Judge  Knapp  and  myself,  in  view  of  the  critical  situation  with  a 
strike  possibly  only  48  hours  off,  which  would  paralyze  the  eastern 
territory,  took  it  upon  ourselves  to  tender  our  friendly  offices,  for 
which  we  had  no  authorit}-  whatever  in  law.  Those  offices  were  ac- 
cepted, and  we  then  took  u^)  the  mediation  of  the  dispute.  It  reached 
a  point  where  both  sides  expressed  an  entire  willingness  to  arbitrate, 
but  the  engineers'  committee  was  still  unwilling  to  arbitrate  except 
under  the  Erdman  law.  The  railroads  were  utterly  unwilling  to 
arbitrate  a  case  as  important  as  that  with  only  one  disinterested  arbi- 
trator— and  I  might  explain  there,  to  make  the  matter  clearer,  that 
in  the  six  years  past  it  has  been  invariably  the  case  that  the  arbitrator 
appointed  by  the  men  would  be  a  representative  from  their  own  or- 
gnnization;  their  own  official.  The  arbitrator  appointed  by  the 
railroad  would  probably  be  their  own  general  manager,  so  that  in 
effect  the  board  consisted — and  I  am  not  saying  this  in  an  offensive 
sense — of  two  advocates  and  an  umpire.  Personally  I  think  that  was 
the  only  thing  they  could  have  done.  I  think  it  is  absolutely  essen- 
tial that  in  deliberations  after  the  hearings  are  closed  there  should  be 
representatives  who  knew  exactly  the  result  of  this  or  that  particular 
decision  because  their  contracts  are  extremely  complicated  and  an 
unfortunate  decision  of  the  board  unfamiliar  with  the  practical  de- 
tails of  their  contract  might  so  upset  the  workings  of  the  organiza- 
tions of  the  railroads  as  to  be  simply  disastrous. 

The  railroads  were  unwilling  utterly  to  arbitrate  under  the  Erd- 
man law.  Mr.  Knapp  and  myself  then  brought  every  possible  pres- 
sure on  Mr.  Stone  and  his  committee,  and  finally  induced  them,  much 
against  their  own  judgment,  but  still  out  of  regard  for  the  public 
interests  that  would  be  affected  disastrously  by  the  strike,  to  accept 
another  form  of  arbitration  outside  of  the  Erdman  law.  That  set- 
tled that  case,  but  shortly  after  an  identical  situation  arose  with  the 
firemen.  Again  the  firemen  expressed  a  willingness  to  arbitrate  un- 
der the  Erdman  law  and  the  railroads  again  declined  utterh^  to  con- 
sider that  law  on  account  of  the  fact  of  their  being  a  board  of  only 
three.  As  a  result  of  the  engineers'  arbitration  the  firemen  were 
not  willing  to  make  the  concession  which  the  engineers  made.  They 
felt  that  their  organization  would  not  sustain  the  committee  if  the 
commitee  took  it  upon  itself  again  to  submit  to  arbitration  outside 
of  the  Erdman  law.  The  committee  said  to  us  time  and  again,  "  We 
do  not  care  whether  it  is  a  board  of  five  or  six  or  seven  or  any  num- 
ber; we  will  accept  any  board  that  is  provided  by  law,  so  that  we 
will  have  arbitration  under  sanction  of  law."  The  railroads  said, 
"  We  would  prefer  the  sanction  of  law  ourselves,  but  we  will  not 
arbitrate  with  a  board  of  three  constituted  as  provided  in  the  present 
law." 

In  this  instance  the  railroads,  in  consideration  of  the  disaster  that 
would  result  to  the  public,  finally  agreed  to  accept  the  board  of 
three  under  the  Erdman  law.  Thus  in  one  case  the  engineers  con- 
ceded the  railroads'  demands  and  operated  outside  of  the  law.  In 
the  other  case  the  roads  yielded  to  the  firemen  and  arbitrated  within 
the  law.  The  roads  say  they  will  not  again  arbitrate  under  the 
present  law  and  the  men  say  they  will  not  again  go  outside  ot  the 
law. 
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As  has  been  explained  to  you,  on  the  1st  of  the  next  month  the 
situation  that  has  arisen  twice  will  arise  again,  and  I  may  say  frankly 
that  I  think  Mr.  Carter  and  the  firemen  were  absolutely  right  in 
refusing  to  go  outside  ot  the  law,  but  I  think  the  roads  were  equally 
right  to  refuse  to  arbitrate  under  the  law.  If  I  represented  the  men, 
I  would  not  arbitrate  outside  of  the  sanction  of  the  law,  and  if  I 
were  the  railroads  I  would  not  submit  to  the  arbitration  of  a  board 
of  three,  as  provided  in  the  present  law. 

Mr.  Knappancl  myself  have  had  imposed  upon  us  the  responsibility, 
I  believe,  of  naming  every  arbitrator  who  has  been  named  under 
this  law  since  the  beginning,  with  probably  one  exception.  We  have 
felt  strongl}^  the  defect  in  the  law  of  allowing  only  one  arbitrator. 
There  has  been  no  duty  that  we  have  been  called  upon  to  perform 
that  has  been  the  burden  to  u?  or  worried  us  like  the  appointment  of 
the  third  arbitrator.  It  is  not  like  a  law  case,  because  there  the  judge 
is  limited  by  the  law.  Here  is  a  case  where  the  personal  whim  or 
the  personal  idiosyncrasy  of  the  arbitrator  has  perfectly  free  play. 
There  is  no  limit.  He  can  do  whatever  he  wants  to  do,  and  nothing 
can  restrict  him.  But  no  matter  how  good  a  man  he  may  be,  no 
matter  how  much  we  may  believe  in  him,  we  do  not  know  what 
idiosyncrasy  he  may  have  or  what  kind  of  an  awa>rd  he  may  give, 
and  we  realize  that  we,  in  a  sense,  will  be  held  responsible  for  the 
arbitrator  decision. 

I  have  the  feeling  that  if  you  appoint  two  or  three  men  you  dis- 
tribute your  risk.  In  other  words,  you  are  pretty  sure  that  out  of 
two  men  or  three  men  you  will  get  something  near  to  what  represents 
the  common-sense  vieAvpoint.  We  could  not  be  sure  of  that  with  one. 
We  are  not  likely  to  get  two  men  who  have  the  same  peculiar  idio- 
syncrasies. 

After  this  crisis  arose  last  year  the  Civic  Federation  took  the  mat- 
ter up,  realizing  that  it  was  a  very  critical  situation  that  ought  not  to 
have  arisen,  and  they  took  up  this  matter  and  got  a  committee  rep- 
resenting, as  you  liave  seen  here  this  morning,  a  number  of  roads 
and  the  brotherhoods  concerned.  Mr.  Knapp  and  myself  also  served 
on  the  committee.  This  bill  was  the  result  of  the  deliberation  of  that 
committee,  and  it  represents  the  experience  of  the  last  seven  years 
under  the  law. 

A  question  was  asked  by  Senator  Pomerene  if  there  was  any  objec- 
tion to  this  bill.  There  are  minor  objections  to  nearly  every  provi- 
sion ;  that  is,  each  one  of  us  would  have  preferred  some  slight  modi- 
fication in  this,  that,  or  the  other  feature. 

Senator  Pomerene.  I  had  in  mind  any  fundamental  objection. 

Dr.  Neill.  Some  thought  there  should  be  as  many  as  nine;  some 
thougiit  that  five  were  enough,  but  this  represents  what  all  have 
agreed  to  as  a  fair  and  satisfactory  bill,  by  and  large. 

I  might  make  this  further  statement:  The  question  was  raised  this 
morning  with  regard  to  an  odd  number  of  arbitrators.  In  the  first 
place,  that  is  one  matter  that  could  not  be  agreed  upon  by  the  com- 
mittee. The  committ^^e  did  agree  to  a  board  of  six,  but  it  was  sug- 
gested that  they  might  deadlock.  There  is  no  more  possibility  of 
their  deadlocking  than  a  board  of  seven  or  a  board  of  three.  It 
takes  a  majority  to  make  an  award.  Now,  under  the  board  of  three 
the  railroads  have  appointed  one  man,  who  has  usually  been  general 
manager  of  the  road.     The  organization  appointed  one  man,  who 
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ordinarily  has  boeii  an  officer  of  the  organization.  A  third  man  has 
been  appointed  by  Mr.  Knaj^p  and  myself  under  the  act.  You  can  get 
a  deadlock  now.  You  mi^^ht  have  three  of  them  deadlocked.  If  you 
get  seven,  and  the  three  who  represent  the  puh)lic  framed  an  award 
which  was  unsatisfactory  to  each  side,  the  other  four  may  refuse  to 
join  them. 

But  I  do  not  believe  it  is  a  ])ractical  ]30ssibility  that  the  six  would 
deadlock.  Each  side  is  equally  interested  in  getting  a  solution. 
With  the  two  neutral  arbitrators  you  could  very  easily  frame  a  propo- 
sition which  one  or  the  other  side  would  have  to  come  over  to.  If 
they  can  not  get  two  over,  they  ]:)robably  can  not  get  one  over,  be- 
cause the  two  representing  each  side  would  be  partisan,  and  it  is 
going  to  be  as.  easy  to  get  two  as  one.  So  that  speaking  with  intimate 
knowledge  of  the  workings  of  the  present  law,  I  do  not  think  a  pos- 
sibility of  a  deadlock  with  six  is  a  matter  of  any  consequence.  I  think 
that  the  provision  to  appoint  an  umjDire  Avould  be  a  very  dangerous 
provision  in  this  case.  I  think  the  original  arbitrators  Avould  not 
then  try  to  get  together.  Suppose  they  found  they  were  somewhat 
wide  apart.  If  they  are  all  vrorking  for  a  settlement,  they  will 
reach  an  agreement  between  themselves,  the  six  of  them,  which  is 
one  likely  to  be  satisfactory  to  both  sides,  although  it  may  not  be 
all  that  either  side  wants.  But  with  an  umpire,  as  Mr.  Garretson  said, 
and  very  well  said,  they  will  take  a  "  gamble  on  it.''  They  will  sa}^, 
"  AVe  won't  accept  this  com])romise ;  we  will  take  a  gamble  by  bring- 
ing in  an  umpire,"  and  I  think  by  adding  an  umpire  you  w^ould 
simply  accentuate  the  possibility  of  difference  and  prevent  them 
from  harmonizing  their  differences  and  coming  together  with  a 
settlement  which  would  be  a  fair  settlement. 

I  might  add  that  this  bill  is  practically  the  present  Erdman  law 
with  only  two  serious  modifications.  There  are  a  number  of  minor 
modifications  that  have  been  referred  to,  but  there  are  only  two 
serious  changes  as  far  as  the  principle  of  the  act  is  concerned.  The 
first  fundamental  change  is  the  one  allowing  a  board  of  six  instead 
of  a  board  of  three.  The  second  is  one  that  changes  the  personnel.  It 
changes  the  nature  of  the  board — and  I  am  very  glad  that  Secretary 
AVilson  has  come  into  the  room,  because  this  is  a  matter  upon  which  I 
am  glad  to  have  him  present  while  the  discussion  takes  place. 

Xow.  there  is  less  change  there  than  there  really  seems  to  be.  As 
Mr.  Garretson  said,  we  have  discussed  all  the  morning  the  arbitration 
feature  of  the  act.  The  arbitration  feature  of  the  act  was  the  least 
important  feature.  Of  the  sixty-odd  cases  which  have  been  handled 
under  the  act  probably  three-fourths  of  them  have  been  settled 
through  mediation,  and  that  will  be  the  ex])erience  in  the  future. 
Only  one  out  of  seven  or  eight  has  gone  into  arbitration,  and  of  those 
that  went  to  arbitration,  many  of  them  have  had  three-fourths  of  the 
l)oints  in  dispute  settled  by  mediation  before  the  arbitration  took 
place. 

Now,  the  present  bill  creates  a  separate  commissioner  to  handle  the 
work.  The  present  law  provided  originally  that  the  chairman  of 
the  Interstate  Commerce  Commission  and  the  Commissioner  of  Labor 
should,  upon  the  request  of  either  side  to  the  controversy,  act  as 
mediators  and  try  to  bring  about  a  friendly  settlement,  and  if  unsuc- 
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cessful  to  try  to  bring  about  an  arbitration  under  the  terms  of  this 
act. 

The  question  was  asked  me  this  morning  why  in  drafting  this  bill 
this  work  was  taken  out  from  under  the  department.  That  work 
was  never  really  under  any  department.  The  law  says  the  chairman 
of  the  Interstate  Connnerce  Commission  and  the  Commissioner  of 
Labor  shall  act.  From  the  first  time  the  law  came  in  operation  I 
have  been  the  Commissioner  of  Labor,  and  I  have  served  under  three 
Secretaries.  I  have  taken  up  with  each  of  them  the  question  of  his 
understanding  of  the  Erdman  law,  and  his  understanding  and  mine 
agreed,  that  the  Commissioner  of  Labor  was  designated  by  the  law 
to  serve  on  a  board  entirely  independently  of  the  Secretary  of  Com- 
merce and  Labor,  and  had  it  been  otherwise  I  would  have  refused 
to  serve,  for  the  reason  that  no  man  can  get  out  that  kind  of  work 
and  assume  the  responsibility  that  he  has  to  assume — and  perhaps 
here  I  had  better  explain  that  it  is  inevitable  in  carrying  on  this 
work  that  the  two  sides  shall  never  meet  together.  The  mediator 
meets  one  side  and  then  the  other. 

It  is  understood  always  that  if  the  mediation  fails  there  is  a 
possibility  or  probability  of  arbitration.  Each  side,  realizing  that, 
is  reluctant  to  make  any  offers.  Very  often  the  mediation  is  brought 
about  for  that  very  reason.  In  their  direct  negotiations  prior  to  invok- 
ing mediation  each  side  feels  if  it  begins  to  waver  and  make  offers  that 
probably  instead  of  bringing  about  a  settlement  it  will  block  a  set- 
tlement, because  the  other  side  will  feel  it  is  weakening,  and  if  the 
second  side  stiffens  up  it  will  win  out.  So  each  side  is  jockeying  for 
position.  We  realize  that  if  we  sat  with  them  together  the  situation 
would  continue.  So  we  adopted  this  plan — and  to  that  I  attribute 
the  entire  success  of  the  work — to  meet  them  separately.  We  say 
to  them.  Whatever  offer  you  make  to  us  will  never  be  made  known 
to  the  other  side  unless  your  mutual  concessions  bring  you  into  agree- 
ment. So  if  we  withdraw  from  the  mediation  without  effecting  a 
settlement  and  you  go  to  arbitration,  neither  side  has  prejudiced  its 
case  in  the  slightest. 

We  talk  over  the  differences  with  the  two  sides,  and  up  to  the  very 
end  neither  side  has  an  idea  as  to  just  what  the  other  side  is  willing 
to  do,  but  we  keep  hammering  and  hammering  until  they  will  make 
this  concession  and  that  conces'sion,  and  as  they  make  concessions  we 
know  how  near  they  are  to  coming  together. 

That  method  is  absolutely  essential  to  carrying  on  the  work,  and 
yet  it  places  in  the  hands  of  mediators  a  very  large  power  in  direct- 
ing the  character  of  settlement,  and  it  places  upon  them  a  very,  very 
heavy  responsibility.  You  are  meeting  two  groups  of  men  who  have 
sometimes  been  in  session  weeks  and  weeks,  both  sides — speaking  in 
the  vernacular — "  seeing  red."  The  situation  is  Aery  tense.  Their 
feelings  are  running  high,  and  there  is  a  high  nervous  tension.  They 
are  very  suspicious.  They  are  determined.  It  requires  extreme 
patience  and  cool  and  quick  judgment  to  handle  cases,  and  very  often 
you  may  find,  as  a  result  of  five  minutes'  talk,  a  sudden  change  has 
taken  place,  the  attitude  of  one  or  the  other  side  has  shifted,  and  you 
will  find  that  to  make  a  given  settlement  is  hopeless.  You  carry  a 
very  heavy  responsibility,  and  I.  for  one,  would  not  try  to  work  one 
second  unless  I  were  independent.  If  I  were  not  absoluteh-  free  to 
handle  that  case  as  I  felt  necessary  without  responsibility  to  anybody, 
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T  would  not  undertake  the  work,  and  no  man  who  does  undertake  it 
can  succeed  except  under  those  conditions. 

Now,  more  than  that — and  I  say  this  with  the  utmost  respect,  not 
only  for  Secretary  AVilson,  but  for  every  Secretary  under  whom  I 
have  served,  and  I  have  served  under  Secretary  Metcalf,  Secretary 
Strauss,  and  Secretary  Xagel,  and  for  a  short  time  under  Secretary 
Wilson — I  believe  that  that  work  must  be  made  independent  for 
another  rea-son,  and  perhaps  it  is  a  more  important  reason  than  the 
one  I  gave  first :  The  law  is  not  worth  the  paper  it  is  printed  on  if 
neither  of  the  parties  invoke  it,  and  they  will  not  use  it  if  there  is 
the  slightest  suspicion  that  any  political  consideration  is  going  to 
play  a  part  in  the  settlement. 

Now,  I  want  to  go  on  record  as  saying  emphatically  that  there  has 
never  been  a  Secretary  under  whom  I  have  served  who  would  be 
swayed  in  the  slightest  by  any  political  consideration  in  the  appoint- 
ment of  arbitrators,  but  I  am  willing  to  say,  just  as  emphatically, 
that  frequently  in  cases  occurring  just  on  the  eve  of  a  political  cam- 
paign you  could  riot  convince  one  or  the  other  side  that  political  con- 
siderations had  not  played  a  part  in  the  selection  of  the  umpire, 
where  that  selection  is  made  by  men  holding  positions  bearing  the 
relation  to  partisan  politics  that  Cabinet  positions  do. 

I  want  to  go  further  and  say  more  than  that,  it  is  not  a  fair  burden 
to  put  upon  the  Secretar}^  I  have  had  to  appoint  arbitrators  and  I 
know  how  the  appointer  feels.  Assume  the  appointment  of  a  arbi- 
trator is  going  to  be  made  just  preceding  election.  Assume  a  case  in- 
volving fifty  or  sixty  thousand  men,  and  their  affiliation  and  friend- 
ships mean  half  a  million  more.  There  is  likely  to  be  political 
pressure  brought  on  him  to  appoint  arbitrators  who  will  decide  "  the 
right  way,"  because,  as  I  said  a  while  ago — and  I  think  Mr.  Knapp 
will  sustain  me  in  it — right  or  wrong,  a  decision  of  the  arbitrators 
falls  back  upon  the  shoulders  of  those  appointing  him,  and  if  the 
Secretary  appoints  a  man — a  perfectly  fair  man  who  makes  an  award 
favorable  to  either  side — the  side  that  loses  would,  in  a  measure,  hold 
him  responsible.  I  do  not  believe  that  anyone  who  has  to  consider 
partisan  politics  should  have  anything  to  do  with  the  handling  of 
these  cases  or  the  naming  of  the  arbitrators. 

On  that  account  I  have  advocated  protecting  the  position  of  com- 
missioner of  mediation  so  there  would  be  no  question  of  its  inde- 
pendence, and  I  feel  this  so  strongly  that  I  believe  the  position  of 
the  mediators  should  be  for  a  term  of  7  or  10  years  and  removable 
only  by  impeachment.  I  will  go  still  further  and  say  that  I  have 
been  embarrassed  in  cases  by  the  open  suggestion  that  one  party 
was  reluctant  to  have  me  take  part  in  the  naming  of  arbitrators  for 
fear  that  the  President  or  Secretary  might  attempt  to  influence  my 
action,  because  I  was  not  independent  in  my  position.  These  are 
things  that  have  actually  happened,  and  I  believe  that  there  is  noth- 
ing in  which  the  suspicion  of  politics  is  as  deadh^  to  the  success  of 
the  work  as  it  is  in  matters  of  this  kind. 

The  question  was  asked  this  morning  why  these  other  two  were  to 
be  in  the  Federal  service.  It  was  felt  that  the  commission  ought  to 
be  as  inexpensive  as  possible.  There  is  no  occasion  for  three  men 
sitting  around  with  their  services  called  for  probably  only  once  in 
two  or  three  months,  but  the  Avork  has  developed  to  the  point  where 
it  is  impossible  for  any  one  man  to  occupy  the  position  of  Commis- 
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sioner  of  Labor  and  continue  that  Avork.  I  continued  it  until  I  had  a 
complete  breakdoAvn  in  health.  After  that  time  I  had  at  times  prac- 
tically to  abandon  the  Bureau  of  Labor.  It  Avas  unfair  to  me  to  hold 
me  responsible  for  a  bureau  Avhich  I  sometimes  did  not  see  for  more 
than  80  days  in  a  period  of  four  or  five  months.  From  the  15th  of 
last  8e])teml)er  until  the  1st  of  February  I  had  less  than  tliree  weeks 
in  the  Bureau  of  Labor.  Noay,  that  is  unfair  to  the  bureau  and  it  is 
unfair  to  the  Commissioner  of  Labor.  More  than  that,  it  is  unfair  to 
this  work.  There  is  enough  work  to  occupy  one  man  busily  the  entire 
time.  BetAA'een  the  mediation  cases  there  is  a  large  amount  of  work 
that  has  to  be  done,  and  with  this  new  provision  for  compelling 
mediators  to  give  opinions  the  Avork  Avill  increase  very  largely.  I 
suppose  there  Avas  hardly  a  month,  and  in  later  years  there  Avas  hardly 
a  Aveek,  Avhen  Ave  did  not  get  a  letter  from  some  railroad  or  from  some 
organization  sometimes  referring  to  an  agreement  entered  into  six  or 
eight  months  before  through  the  mediators  asking  if  Ave  Avould  glA'e 
our  interpretation  of  this  or  that  rule.  There  Avould  some  differ- 
ence of  opinion  arise  betAveen  the  manager  and  the  men  on  a  ques- 
tion, and  one  or  the  other  side  would  Avrite  to  us  for  our  opinion. 
That  has  very  much  increased  the  Avork,  and  the  idea  Avas  that  the 
commissioner  of  mediation  and  conciliation  could  probably  alone 
handle  one-half  the  cases.  The  other  member,  or  tAvo  members, 
would  probably  be  called  upon  A^ery  seldom  except  Avhen  it  came  to 
a  question  of  appointing  arbitrators,  and  they  Avould  take  part  in 
that,  but  that  takes  very  little  time.  So  there  is  A^ry  little  need  of 
more  than  one  man  taking  his  entire  time  for  it.  The  other  men 
could  continue  their  w^ork  on  other  lines  and  not  serA^e  until  called 
upon. 

There  is  another  matter  that  Judge  Knapp  referred  to  this  morn- 
ing, and  it  is  of  extreme  importance,  I  belicA^e,  and  it  is  this:  A  com- 
mission or  board  of  that  character  Avould  haA^e  more  standing  and 
more  Aveight  Avith  the  tAvo  parties  than  a  board  appointed. especially 
for  the  purpose.  In  other  Avords,  if  it  should  happen  that  the  other 
tAvo  members  Avere  one  of  them  the  presiding  judge  of  the  Court  of 
Commerce  Avith  one  the  Secretary  of  Labor  or  Assistant  Secretary  of 
Labor  they  Avould  carry  into  that  Avork  the  prestige  of  their  other 
positions,  and  that  Avould  be  a  A^ery  important  item  in  their  influence 
in  affecting  a  settlement.  I  think,  so  fas  as  possible,  the  commission 
should  not  be  a  commission  entirely  of  men  appointed  for  that  Avork. 
It  should  continue  as  long  as  possible  to  haA^e  men  on  it  appointed 
for  other  purposes  and  carrying  into  the  Avork  the  Aveight  of  their 
other  positions. 

There  is  a  provision  for  an  assistant  commissioner.  As  I  said, 
this  work  after  aAvhile  gets  to  be  extremely  technical  Avork.  If  you 
have  ever  seen  a  contract  betAveen  a  railroad  company  and  one  of  its 
organizations,  you  Avill  realize  hoAv  important  it  is.  There  may  be 
150  sections,  regulating  every  detail  of  employment  Avith  the  greatest 
minuteness.  Often  those  rules  are  so  put  together  that  if  you  change 
one  without  knowing  the  whole  situation  you  may  simply  throw  out 
of  gear  half  a  dozen  others.  Not  only  that,  but  in  discussing  it, 
unless  the  man  is  very  familiar  Avith  that  AVork,  he  can  not  discuss 
with  any  intelligence  the  questions  with  the  two  sides.  And  as  he 
sits  Avith  (me  side  and  then  Avith  the  other,  if  he  is  not  thoroughly 
familiar  Avith  it,  not  understanding  the  matter  thoroughly,  he  thinks 
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thcv  are  botli  in  airroement,  and  then  when  he  comes  to  brin^  tliem 
together  he  finds  they  are  not  in  agreement  at  all,  that  through  igno- 
rance of  the  details  he  has  been  mistaken  entirely,  and  he  is  then  in 
a  Avorse  situation  than  he  was  in  the  beginning.  There  they  feel  that 
he  has  been  densely  ignorant  or  they  feel  he  has  been  a  little  disin- 
genuous, and  where  either  suspicion  creeps  in  the  work  is  naturally 
very  much  embarrassed. 

The  idea  was  that  there  should  be  an  assistant  conunissioner.  Avho 
should  go  into  these  cases  with  the  commissioner  often  enough  to 
know  the  men  intimately  that  he  had  to  meet  year  in  and  year  out, 
so  that  Avhenever  an  experienced  and  well-trained  man  drops  out 
his  understu.dy  is  ready  to  go  in  and  take  his  i:)lace.  As  it  is  now,  I 
have  felt  compelled  to  withdraAY  from  the  Avork,  and  if  Judge  Knapp 
should  AvithdraAY  to-morrow  the  result  of  seven  years  of  experience — 
AAdiich  is  probably  iuA^aluable  in  the  Avork — Avould  be  lost  and  there 
AYould  not  be  anyone  Avith  experience  to  take  it  up.  He  Avould  liaA'e 
to  begin  Avhere  we  began  seven  years  ago,  and  he  could  not  begin 
there,  since  seA^en  years  ago  Ave  all  began  feeling  our  Avay  along. 
Cases  AA'cre  simple,  and  if  Ave  made  mistakes  it  Avas  not  so  important. 
But  noAY  the  most  complicated  cases  are  throAvn  into  the  hands  of  the 
mediator.  It  is  assumed  they  have  an  expert  knoAvledge  of  the  situa- 
tion, and  if  they  haAe  not  got  that  the  operation  of  the  J  a  ay  is  im- 
measurably interfered  Avith. 

It  seems  to  me,  therefore,  that  it  is  vital  that  there  should  not  only 
be  a  deputy  or  assistant  commissioner  but  there  should  be  a  salary 
sufficient  to  attract  the  right  kind  of  man.  You  can  not  take  a  man 
Avho  comes  in  at  a  Ioav  salary  and  stays  years  for  that  salary.  You 
liaA^e  to  attract  the  man,  and  I  Avant  to  say  further  that  for  the  com- 
missioner of  mediation  and  conciliation,  AAdiose  salary  has  been  fixed 
at  $7,500,  I  believe  you  require  the  same  standard  and  same  caliber 
of  man  that  you  require  on  the  bench.  I  think  the  position  has 
become  of  that  importance.  It  ay  as  not  so  in  the  beginning,  but  it 
has  become  so,  and  I  do  not  think  that  any  salary  can  be  fixed  there 
that  is  too  high  if  it  Avill  attract  the  right  kind  of  man.  You  ought 
to  pay  a  high  enough  salary  to  a  deputy  commissioner  to  attract  a 
man  AA^ho  could  at  once  step  into  the  shoes  of  the  commissioner,  and 
on  that  account  I  believe  the  reduction  of  the  salaries  there  Avould 
not  bring  into  the  Avork  the  character  of  Avork  that  is  required  to 
make  it  successful.  I  think  the  de])uty  should  l>e  appointed  for  the 
same  term  as  the  commissioner  is  appointed  for. 

The  Chairman.  Is  that  proAdded  for? 

Dr.  Xetll.  Xo,  s'r;  it  is  not.    It  is  on  page  14. 

Mr.  LoAY.  I  AYould  suggest  that  on  page  l-t,  line  -t,  Avhere  the 
proA^sion  is  made  for  the  assistant  commissioner,  as  follows:  ''  There 
shall  also  be  an  asdstant  commissioner  of  mediation  and  conciliation. 
Avho  shall  be  appointed  by  the  President,  by  and  Avith  the  advice  and 
consent  of  the  Senate,  and  Avhose  salary  shall  be  $5,000  per  annum," 
there  should  be  added,  "  Avho  shall  hold  his  office  for  a  term  of  seven 
years,"  Avhich  is  the  term  proposed  for  the  conunissioner.  It  has  also 
been  suggested,  although  this  act  does  not  propose  it,  that  the  other 
gentlemen  Avho  are  added  by  the  President  to  the  Commission  of 
Mediation  and  Conciliation  to  constitute  the  Board  of  Mediation  and 
Conciliation,  if  they  are  called  upon  to  render,  as  Judge  Knapp 
and  Commissioner  Neill  both  have,  additional  duties  in  connection 
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with  this  work,  that  some  provision  should  be  made  for  their  com- 
pensation when  serving-  in  that  way. 

The  CiiAiRiMAN.  What  would  you  suggest  as  to  that? 

Mr.  Low.  This  act  does  not  propose  any  because  it  Avas  drawn  by 
Judge  Knapp  and  Mr.  Neill  themselves,  and  I  think  we  all  feel  that 
the  present  law  is  defective  in  that  sense. 

The  Chairman.  Dr.  Neill,  Avhat  would  you  suggest  as  a  com- 
pensation? 

Dr.  Neill.  I  do  not  know  what  to  suggest,  Mr.  Chairman,  unless 
there  is  a  provision  that  they  should,  while  engaged  on  that  work, 
receive  some  additional  compensation — ten  or  fifteen  dollars  a  day, 
something  of  that  kind. 

Judge  Knapp.  $20  a  da}^ 

Dr.  Neill.  The  time  required  is  not  long. 

Mr.  LoAv.  Judge  Knapp  noAv  suggests  $20  a  day. 

Judge  Knapp.  Ma}^  I  say  a  word  on  that  point?  My  dear  friend. 
Dr.  Neill  and  I  liaA^e  rendered  this  service  as  Avell  as  Ave  could  Avith- 
out  any  compensation  beyond  the  salaries  Ave  receiA^ed  in  the  re- 
spective positions  Ave  have  held,  this  serAdce  being  incident  to  what 
Avas  supposed  to  be  our  principal  duties.  We  haA^e  done  it  under 
A'ery  burdensome  conditions,  taking  long  railroad  rides  and  holding 
negotiations,  frequently  at  early  hours  in  the  morning,  and  then  re- 
turning to  the  Avork,  and  it  Avas  A^ery  hard  to  catch  up  Avith  the 
regular  Avork  Avhich  in  the  meantime  had  fallen  into  arrears,  and  I 
think  it  is  only  just  that  any  official,  AvhatcA^r  his  position  or  salary, 
Avho  is  called  upon  to  perform  this  additional  dutA^,  so  very  impor- 
tant, Mr.  Chairman — there  is  nothing  bigger  in  this  country  than  this 
question  Ave  are  talking  about  to-day — ought  to  have  some  modest 
compensation  for  AAdiat  he  does  in  addition  to  the  salary  of  his  prin- 
cipal office.  As  Dr.  Neill  has  said,  these  additional  officials,  together 
Avith  the  commissioner,  Avho  constitute  the  board,  Avould  probably 
under  ordinary  conditions  deA'ote  only  a  limited  part  of  their  time 
noAv  and  then,  a  day  or  tAvo  or  possibly  a  Aveek  or  a  feAV  weeks.  To 
meet  that  a  per  diem,  say  $20  a  day  Avhen  they  are  engaged  in  this 
serAdce  Avould  be  no  more  than  Avould  be  consistent  Avith  fair  justice. 

The  Chairman.  That  suggestion  is  Avith  reference  to  the  Board 
of  Mediation  and  Conciliation. 

Judge  Knapp.  To  the  tAvo  additional  officials  that  the  President 
Avill  assign  to  constitute  the  board  in  connection  Avith  this  com- 
mission. 

Senator  Kobinson.  This  act  contemplates  the  material  lightening  of 
the  duties  of  those  tAvo  members,  and  it  seeuis  to  me  that  the  argument 
in  faA^or  of  compensating  those  two  members  is  rather  Aveakened  by 
the  fact  that  the  principal  duties  are  noAV  to  be  performed  by  salaried 
officers,  Avho  are  appointed  under  this  act;  and  it  might  be  that  the 
necessity  for  compensation  to  the  Iavo  members  referred  to  haA-ing 
been  diminished,  it  Avould  lessen  the  popularity  of  the  act  Avhile  creat- 
ing tAvo  salaried  officers  Avhere  none  had  existed  heretofore,  and, 
thus  lightening  the  duties  of  those  tAvo  officers  Avho  are  to  be  named 
in  conjunction  Avith  them.  Avould  put  into  this  bill  a  jH'OAdsion  that 
is  not  there  noAv  that  Avould  require  some  defense.  There  is  nothing 
in  this  bill  noAV  that  requires  any  defense.  The  attitude  of  this  bill  is 
peculiar.  This  bill  can  be  passed  through  either  House,  in  my  judg- 
ment, Avith  practically  no  difficulty:  but  if  you  create  two  salaried  offi- 
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cers,  one  at  $7,500  and  one  at  $5,000,  and  at  the  same  time  provide  for 
compensation  where  none  has  been  paid  and  where  the  service  has 
been  so  satisfactorily  performed  by  public  officers  who  have  received 
no  compensation  and  to  whom  none  is  to  be  paid,  you  write  into  the 
bill  a  provision  which  will  lessen  its  popularity,  to  say  the  least  of  it; 
and  1  am  of  the  opinion  that  that  is  a  very  minor  consideration  at 
this  time.  If  you  want  to  treat  this  as  an  emergency  measure,  you 
had  better  leave  that  out  of  it  and  pass  the  bill  without  putting  that 
into  it. 

Judge  Knapp.  As  far  as  I  am  personally  concerned,  I  perfectly 
agree  with  the  Senator. 

Senator  Robinson.  You  can  not  have  any  interest  in  it,  because- 
your  services  are  performed  Avithout  compensation.  There  has  never 
been  a  contemplation  to  pay  you  or  Dr.  Neill  anything,  and  you  had 
the  brunt  of  the  whole  thing. 

Judge  Knapp.  I  never  sought  or  desired  any  additional  compensa- 
tion. No  amount  of  money  which  Congress  could  reasonably  pro- 
vide would  be  any  compensation. 

Senator  Eobinson.  I  think  I  understand  you  perfectly.  Judge 
Knapp. 

Judge  Knapp.  It  has  been  a  great  gratification  to  me  to  know  that 
I  had,  in  a  modest  way,  contributed  to  the  peace  between  the  railroads 
and  the  labor  world. 

Senator  Robinson.  I  want  to  say  one  thing  there,  if  you  will  par- 
don me,  that  the  only  fear  that  I  have  with  regard  to  this  bill  is  the 
fact  that  its  provisions  are  taking  out  of  this  service  necessarily  the 
very  two  men — that  personal  element — which  has  made  it  so  success- 
ful under  the  operation  of  the  Erdman  Act.  The  personal  element  of 
a  mediator  is  always  of  overwhelming  importance. 

Dr.  Neill.  This  bill  does  not  take  them  out  at  all. 

Senator  Robinson.  Not  of  necessity;  no.  The  President  can  still 
appoint  anyone  who  remains  in  the  service. 

Dr.  Neill.  That  was  put  in  intentionally,  so  that  the  President 
could  have  the  Avidest  latitude  of  choice.  But  there  was  this  objec- 
tion  

Senator  Robinson.  The  President  can  not  go  out  of  the  public 
officials  to  name  those  two,  so  that  whoever  else  is  designated  from 
the  service  can  go  on  this  commission. 

Dr.  Neill.  No  one  designated  could  spare  the  time  to  go  on  it. 

Senator  Robinson.  Unless  he  be  compensated. 

Dr.  Neill.  No  compensation  would  pay  him  for  that  amount  of 
Avork,  and  he  avouIcI  not  do  it — anyone  outside.  The  idea  was  this : 
For  example,  the  bill  originally  provided  that  the  chairman  of  the 
Interstate  Commerce  Commission  should  perform  this  function. 
MTien  Judge  Knapp  left  the  Interstate  Commerce  Commission  and 
Avent  to  the  Court  of  Commerce,  it  seemed  to  me  vital  that  Judge 
Knapp's  experience  and  acquaintance  and  the  confidence  he  inspired 
made  it  necessary  that  he  should  continue  in  this  Avork,  and  it  Avas  at 
my  earnest  solicitation  that  President  Taft  suggested  this  change  in 
the  bill  Avhich  enabled  him  to  appoint  any  member  of  the  Interstate 
Commerce  Commission  or  any  member  of  the  Court  of  Commerce. 
Then  he  continued  Judge  Knapp. 

NoAv,  there  is  that  objection  to  naming  the  officers  in  this  bill.  For 
example,  suppose  you  said  it  should  be  the  presiding  judge  of  the 
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Court  of  Commerce  and  suppose  you  said  the  Assistant  Secretary  of 
Labor.  The  next  presidinof  judsfe  in  the  Court  of  Commerce  might 
be  a  man  of  extreme  legal  ability  but  unfitted  for  this  kind  of  work. 
Then  you  haye  to  change  that  law. 

I  think  the  law  should  be  left  as  elastic  as  possible  in  this  respect. 
In  the  same  way  as  regards  the  men  to  be  named  on  the  board  with 
the  commissioner  of  mediation  and  conciliation.  I  thuik  the  Presi- 
dent should  be  allowed  to  make  it  one  or  two,  as  he  chooses. 

Senator  Rorinsox.  You  think  it  ought  not  to  be  more  than  two? 

Dr.  Xeill.  That  makes  three  altogether.  If  you  get  more  than 
three  it  is  unwieldy.  You  might  get  two  men  who  will  work  in 
harmony,  but  three  men  might  embarrass  the  situation.  In  that  case 
1  think  you  had  better  leaye  the  two  alone.  I  think  the  laAY  should  be 
left  as  elastic  as  possible,  because  there  should  be  as  much  elasticity 
of  choice  as  possible. 

Senator  Robixsox.  I  think  that  is  undoubtedly  true.  You  said 
awhile  ago  that  most  of  your  time  during  certain  months  had  been 
directed  to  other  duties  than  those  connected  with  the  Bui-eau  of 
Labor.  Do  you  mean  that  it  was  consinned  in  matters  relating  to 
mediation. 

Dr.  Xeill.  Yes.  sir. 

Senator  Robixsox.  You  did  not  make  the  direct  statement. 

Dr.  Xeill.  For  illustration.  I  left  for  Xorfolk  about  the  15th  of 
September,  on  a  mediation  case.  Before  I  had  finished  that  Xorfolk 
case  another  call  came  and  I  had  to  go  on  to  another  case,  and  before 
that  case  was  finished  I  had  a  third  call,  and  a  strike  actually  oc- 
curred l^efore  we  could  go  there.  From  the  15th  of  September,  until 
the  following  February  1.  when  my  term  expired,  there  were  less  than 
30  days  that  I  was  free  to  deyote  to  the  Bureau  of  Labor. 

I  want  to  add  one  more  thing  out  of  regard  to  the  next  unfortu- 
nate Commissioner  of  Labor.  Mr.  Secretary.  Xobody  who  has  not 
sat  through  this  sort  of  thing  can  tell  you  what  it  means.  I  haye 
sat  with  Mr.  Stone  from  7  o'clock  at  night  until  4  o'clock  in  the  morn- 
ing—and that  is  the  time  I  haye  felt  like  murder.  [Laughter.] 
There  haye  been  times  when  the  situation  had  become  acute  and  delay 
was  accused  of  prejudicing  the  case.  A  wild  telegram  would  come 
in  that  railroads  were  employing  men.  Immediately  the  situation 
became  yery  much  complicated  and  yery  much  more  acute,  and  we 
haye  been  in  continu.ous  conference  from  9  o'clock  in  the  morning 
until  5  o'clock  the  following  morning,  and  haye  eaten  our  lunches  and 
our  dinners  across  the  table,  still  in  conference. 

Xow,  after  you  haye  been  through  that  ordeal,  lasting  sometimes 
from  three  to  four  weeks,  you  come  back  in  no  condition  to  take  up 
your  work.  So  it  is  most  unfair  to  impose  those  duties  upon  an 
official  already  charged  with  the  responsibility  of  an  important 
bureau. 

The  CiiAiRMAX.  Dr.  X'eill,  regarding  the  appropriation  on  line  24. 
l^age  12,  do  you  think  that  $25,000  is  a  sufficient  appropriation  for 
expenses  ? 

Dr.  Xeill.  Oh.  it  is  an  abundance  if  there  are  no  arbitrations.  If 
there  are  arbitrations,  there  is  no  telling  what  the  expense  might  be. 
but  as  Congress  is  usually  in  session  [laughter] — I  mean  where  the 
sessions  are  not  yery  long  we  can  tell  toward  the  end  of  the  session 
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whether  there  would  be  any  requirement  for  any  more,  and  that  could 
be  provided. 

Judiie  KxAPP.  On  that  point  permit  me  to  say  this:  It  is  obvdous 
upon  the  face  of  the  bill  that  it  is  necessary  to  make  an  aggregate 
appropriation  of  $-25,000.  Half  of  that  is  taken  for  salaries  of  the 
commissioner  and  his  assistant.  Now,  to  that  must  l)e  added  at  least 
office  rent,  unless  possibly  there  is  some  Government  building  in 
which  this  commission  could  establish  itself;  one  or  two  clerks,  steno- 
graphic clerks,  supplies,  and  miscellaneous  expenses,  and  you  will 
see  that  you  have  not  more  than  $8,000  or  $9,000  left  for  the  ex- 
penses. 

The  Chairman.  What  sum  do  you  think  ought  to  be  provided? 

Judge  Knapp.  I  would  double  it.  As  far  as  this  point  is  con- 
cerned, of  whether  the  President  should  be  required  to  appoint  two  or, 
as  the  bill  now  reads.  "  not  more  than  two,"  while  I  was  disposed 
myself  to  favor  the  change  and  make  the  two  obligatory,  upon  fur- 
ther reflection  I  am  perfectly  content  to  leave  it  as  it  is  drafted, 
to  the  judgment  of  the  President  and  the  exigencies  of  the  case,  so 
that  the  board  might  be  constituted  of  two  at  the  outside,  and  not 
increased  unless  occasion  should  arise. 

The  Chairman.  It  can  not  be  increased. 

Judge  Knapp.  You  could  add  another,  making  three. 

The  Chairman.  You  will  observe  that  it  says  "  not  more  than  two 
other  officers." 

Dr.  Xeill.  Judge  Knapp's  idea  is  that  he  could  appoint  not  more 
than  one 

The  Chairman.  Then,  all  he  could  do  would  be  to  appoint  one 
other. 

Dr.  Xeill.  And  afterwards  he  could  enlarge  it  to  two.  and  make  it 
three,  if  he  saw  fit,  but  at  the  beginning  only  two. 

Judge  Knapp.  In  other  words,  your  board  would  be  constituted 
and  established  by  the  appointment  of  the  commissioner  of  mediation 
and  conciliation  and  by  the  designation  by  the  President  of  one  other 
official,  and  then  leave  it  to  his  judgment  as  to  whether  he  shall  ap- 
point a  second  one  or  leave  it  a  board  of  two  until  circumstances 
might  arise  which  would  make  it  ])roper  to  add  to  them. 

Senator  Kobinson.  But  in  no  case  limiting  him  to  the  appoint- 
ment of  two  in  addition  to  the  commissioner  { 

Judge  Knapp.  Yes.  sir.  So  I  am  content  to  leave  the  bill  just  as 
it  is. 

Senator  Po:merene.  Doctor,  is  it  your  understanding  that  under 
this  bill  an  award  could  be  made  by  a  majority  of  the  arbitrators? 

Dr.  Xeill.  That  was  so  intended,  and  I  think  the  language  SQ 
states. 

Senator  Pomerene.  I  have  not  seen  that  language  in  the  bill.  I 
have  not  read  it  over  in  its  entirety. 

Dr.  Xeh.l.  I  might  explain  one  peculiarity  of  this  bill.  My  under- 
standing is — and  I  am  not  a  lawyer,  and  therefore  I  may  be  astray 
on  this — but  my  understandinof  was,  in  the  original  bill,  there  were 
certain  things  that  Congress  did  not  have  the  power  to  do,  so  they 
put  it  in  this  way.  They  said,  *'  If  you  care  to  use  the  machirery  the 
Government  offers  you.  you  can  use  it  only  after  you  put  into  that 
agreement   certain   things."     That   was   provided   for.     They   must 
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agree  to  certain  things  before  they  could  use  this  law  and  have  the 
expenses  met,  and  then  the  enforcement  of  the  law  becomes  the  en- 
forcement of  a  contract  obligation. 

Senator  Po^iekene.  And  the  idea  is  that  they  can  provide  that  a 
majority  of  the  arbitrators  can  make  an  award. 

Dr.  Xeill.  Yes ;  that  is  one  of  the  provisions. 

Senator  Pomere^e.  Yes;  it  is  paragraph  6. 

Dr.  Xeill.  That  is  made  one  of  the  stipulations.  They  must  put 
that  in  the  contract. 

Senator  Po:vrERE^^E.  There  is  another  matter  that  I  wanted  to  ask 
you  about.  You  have  discussed  it  at  some  length.  You,  of  course, 
assume  the  possibility  that  this  board  may  be  a  tie  when  it  comes 
to  the  matter  of  making  an  award  ? 

Dr.  Xeill.  Yes. 

Senator  Pomere^^e.  What  solution  would  you  have  for  that  situ- 
ation i 

Dr.  Xeill.  Simply  the  force  of  events.  They  could  not  stay  a  tie 
in  this  way,  Mr.  Senator.  Any  number  can  tie.  That  is,  you  could 
possibly  not  get  a  majority  for  an}^  one  proposition.  Suppose  you 
had  9.  Very  often  in  these  cases  they  have  10  or  15  or  even  20 
questions  involved.  It  is  just  as  likely  you  would  get  9  men  who 
could  not  agree  on  any  2  of  them,  and  if  you  have  6,  I  think  this 

Senator  Poineere^e.  According  to  the  doctrine  of  chances  j^ou 
would  be  more  likely  to  have  a  majority  award  with  seven  or  an  odd 
number  than  you  would  with  an  even  number. 

Dr.  Xeill.  I  think  this  is  the  way  it  will  work  out.  I  am  speaking 
now,  you  may  say,  from  an  intimate  knowledge  of  the  actual  work- 
ings of  these  boards.  It  will  follow,  I  think,  that  the  employees  will 
appoint  two  members  who  will  be  out-and-out  partisans,  the  railroad 
managers  will  appoint  two  of  their  number  who  will  likewise  be 
out-and-out  partisans,  and  the  other  two  neutrals  can  force  any  set- 
tlement they  want.  If  one  pair  say,  "  We  can  not  agree  with  what 
you  are  offering,"  the  neutrals  will  sa}^,  "All  right,  we  will  agree 
with  the  two  men  over  there."  Those  two  men  have  the  control. 
You  could  not  any  more  get  one  than  you  could  two.  The  organiza- 
tion men  will  stand  together  and  the  representatives  of  the  roads 
will  stand  together.  If  you  had  a  board  of  seven  there  would  still 
be  a  minority,  because  if  those  two  men  could  get  one  of  the  others 
over  they  will  get  both  over. 

Mr.  Low.  The  United  States  and  Great  Britain  adopted  an  even 
number  of  arbitrators  in  the  Alaska  boundary  dispute,  and  also  in 
the  fisheries  dispute,  and  ^'^et  an  award  was  made  in  both  cases, 
because  the  public  necessity  for  the  solution  was  so  great. 

Senator  Pomerene.  Doctor,  while  that  is  possible,  3^011  must  also 
recognize  the  possibility  that  these  men  may  evenly  divide,  and  I 
think  the  common  experience  of  mankind  indicates  that  in  courts 
where  there  is  an  even  number  of  judges  there  is  ordinarily  a  ])ro- 
vision  to  the  effect  in  the  higher  courts  that  the  judgment  of  the 
lower  courts  may  be  ailirmed  or  that  the  side  on  which  the  chief 
justice  may  cast  his  opinion  will  prevail.  That  differs  in  different 
States.  All  court  jurisprudence  recognizes  the  possibility  that  the 
judges  may  evenly  divide.  It  does  seem  to  me  that  while  we  are 
on  this  pro])osition — I  do  not  know  what  should  be  done,  but  it 
does  seem  to  me  that  there  might  be  a  provision  here  whereby  this 
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should  be  resubmitted  to  another  board  of  arbitrators,  or  possibly 
you  have  a  commissioner  of  mediation  here,  and  if  the  others  can  not 
a^ree  he  might  be  called  in.  I  simply  offer  that  as  a  suggestion.  It 
does  seem  to  me  that  the  statute  is  lame  when  you  leave  the  pos- 
sibility here  that  they  may  evenly  divide  with  no  means  of  adjusting 
it  under  the  law. 

Mr.  Low.  Mn  Chairman,  that  has  been  considered,  but  we  could 
get  an  agreement  of  everybody  on  six.  AVe  could  not  get  it  on  seven. 
We  could  get  it  i)erhai3s  on  nine,  but  I  think  both  parties  to  the 
controversy  feel  that  is  too  large  a  board  to  be  really  useful.  The 
arbitration  under  this  act  must  be  voluntary,  anyway.  AVe  can  not 
make  it  compulsory  if  we  want  to,  and  I  think  nobody  wants  to.  We 
have  to  trust  to  voluntary  arbitration,  and  therefore  it  is  much 
better,  it  seems  to  me,  to  pass  the  act  in  the  form  in  which  those 
who  are  expecting  to  use  it  are  willing  to  use  it,  than  perhaps  to 
change  it  and  make  it  unwelcome  to  one  side  or  both. 

The  Chairzvian.  That  matter  was  fully  considered  and  discussed 
by  your  committee? 

Mr.  LoAV.  Yes. 

Senator  Robinson.  If  you  will  pardon  this  suggestion,  it  was  dis- 
closed this  morning  that  the  number  six  in  this  connection  has  this 
significance — the  necessity  for  an  increase  in  the  number  is  clearly 
disclosed  in  some  cases,  and  it  was  desired  that  the  two  parties  to 
the  usual  controversy,  the  railroads,  and  their  employees  and  the 
public,  should  have  an  equal  representation,  and  that  was  the  basis 
upon  which  the  agreement  was  reached. 

Senator  Po]mere>:e.  I  think  that  is  a  very  good  reason  for  provid- 
ing for  an  increased  number.     There  is  not  any  doubt  about  it. 

Dr.  Neill.  Senator,  I  should  like  to  make  this  one  suo-gestion.  that 
anyone  ayIio  has  not  sat  through  these  mediation  cases  can  not  have 
any  conception  of  the  extent  to  which  public  opinion  influences  the 
two  sides.  We  have  seen  cases  in  which  the  railroads  gave  up  some- 
thing which  they  felt  was  their  undoubted  right.  When  it  came  to 
the  final  clash  they  said,  "  We  do  not  do  re  to  go  before  the  public 
letting  the  matter  l3reak  on  that  one  point."  The  organizations  have 
done  the  same  thing.  I  have  seen  Mr.  Stone  here  in  one  case  accept 
a  settlement  that  almost  took  his  heart  out  by  the  root^,  solely  be- 
cause it  involved  every  mile  of  railroad  territory  in  the  West,  in  the 
month  of  December,  and  he  w^as  not  willing  to  accept  the  responsi- 
bility before  the  ]:)ublic  of  precipitating  a  strike.  It  is  on  that  feel- 
ing that  I  feel  there  is  not  the  slightest  chance  that  those  boards  will 
finally  dare  let  a  big  issue  of  that  kind  come  to  a  disagreement. 

Senator  Pomerene.  That  is  open  to  this  objection,  in  my  judg- 
ment, that  yoii  are  forcing  one  man  against  j^erhaps  Avhat  may  be  his 
honest  judgment  as  to  the  facts  and  the  rights  of  the  parties  to  the 
controversy.  You  are  making  him  subject  absolutely  to  ])ublic  opin- 
ion, and  speaking  from  my  own  experience  where  a  court  is  composed 
of  three  members,  and  one  judge  is  absent  and  counsel  agree  to  try 
the  case  with  two  judges— it  mav  be  a  long  appeal  case,  and  it  takes 
a  coujile  of  Aveeks  to  try  it — they  differ  in  their  judgment  and  it  is 
declared  a  mistrial,  and  you  haA^e  got  to  retry  it,  your  entire  work 
comes  to  naught.     That  is  the  thing  I  seek  to  avoid. 

Senator  Saulsbi  ry.  AA^ould  there  be  any  advantage  in  lodging  the 
poAver  someAvhere  to  reduce  the  number  six  to  three? 
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Dr.  Xeill.  Thov  have  that  choice  now.  They  can  choose  six  or 
tliree. 

Senator  Saulsbury.  Suppose  you  have  six  men  forming  a  dead- 
lock, Avoukl  there  be  any  merit  in  reducing  the  six  to  three? 

Dr.  Xeill.  Senator,  I  believe  this,  if  you  make  any  change  in  that 
number,  six,  or  that  method  of  constituting  the  committee,  you  will 
raise  an  unalterable  opposition. 

Senator  Saulsbury.  I  do  not  mean  as  the  bill  as  drawn.  I  mean, 
as  an  arbitration  occurs  it  is  found  there  is  a  deadlock  in  the  six, 
then  Avould  there  be  any  merit  in  the  suggestion  in  that  case  that 
the  number  might  be  reduced  to  three  by  the  power  lodged  in  the 
President  ? 

Dr.  Xetll.  No;  I  do  not  think  they  Avould  agree  to  that.  When 
they  reached  that  point  they  would  be  more  determined  than  ever 
not  to  accept  the  change. 

Senator  Robinson.  That  would  tend  to  make  disagreement  between 
the  six  ? 

Dr.  Neill.  That  is  possible. 

Mr.  Low.  Mr.  Daniel  Willard,  president  of  the  Baltimore  &  Ohio 
Railroad  is  here,  and  Mr.  Stone,  of  the  Brotherhood  of  Locomotive 
Engineers,  and  also  Mr.  Post,  representing  the  president  of  the 
Railway  Business  Association,  which  has  taken  great  ijit^rest  in 
having  some  amendments  to  this  act.  I  would  ask  Mr.  Willard  to 
speak  next,  unless  the  Secretary  of  Labor  will  do  so. 

The  Senator  from  Ohio  asked  this  afternoon  whether  there  had 
been  any  objection  to  the  bill,  and  I  stated,  Mr.  Secretary,  that  Avhen 
we  called  upon  you  you  had  frankly  said  that  your  mind  was  not 
quite  clear  as  to  the  provision  of  the  billjvvhi^ch  purports  to  make  the 
commissioner  and  his  assistant  independent  of  the  Department  of 
Labor.  I  do  not  know  wdiat  conclusion  you  have  reached,  except  as 
I  have  heard  that  you  are  inclined  to  think  that  they  should  be 
assigned  to  your  department.  If  it  is  agreeable  to  you  and  to  the 
committee  for  us  to  know  what  jouv  point  of  view  is,  I  am  sure  we 
would  be  very  glad. 

STATEMENT  OF  HON.  WILLIAM  B.  WILSON,  SECRETARY  OF  LABOR. 

Secretary  Wilson.  Mr.  Chairman,  I  have  gone  through  this  bill 
not  as  a  student  should,  but  simply  casually.  The  general  purpose 
sought  to  be  accomplished  by  the  bill  I  am  in  entire  accord  with.  I 
believe,  however,  that  in  seeking  amendments  to  any  existing  legis- 
lation we  should  be  careful  when  we  come  to  dealing  with  those 
phases  of  existing  legislation  Avhich  have  ])roven  themselves  to  be 
practical  and  have  operated  successfully.  I  think  there  is  scarcely  a 
doubt  that  the  mediators  who  have  been  appointed  under  tlie  Erd- 
man  Act  have  been  successful  in  administering  the  act.  and  they  have 
been  selected  under  the  existing  system,  and  yet  this  bill  i)ro})oses  to 
change  that  system  and  proposes  to  change  it.  as  I  understand  it. 
u])on  the  assum]:)tion  that  whoever  undertakes  the  administi'ation  of 
the  act  will  have  ])reiiidices  to  overcome  if  he  is  appointed  by  the  De- 
partment of  Labor. 

I  thinlv  that  is  true  Avith  regard  to  whoever  maA'  happen  to  be  ap- 
pointed, whether  the  ajDi)ointment  is  made  in  accordance  with  the 
provisions  of  this  proposed  act  by  the  President  direct  or  made,  as 
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under  the  existincr  law,  by  the  President  upon  the  suggestion  of  the 
Secretary  of  the  department;  the  individual  himself  must  build  up 
a  reputation  with  both  sides  of  the  controversies  that  arise  before  he 
can  be  eli'ective  in  administering  the  law.  That  would  be  true  no 
matter  who  was  appointed  or  how  he  Avas  appointed. 

The  organic  act  by  Avhich  the  Department  of  Labor  was  created 
provides  that  the  Secretary  of  Labor  shall  act  as  a  mediator  in  trade 
disputes  and  shall  have  power  to  appoint  conciliators  in  trade  dis- 
putes. 

That  is  one  of  the  most  important  functions  of  the  new  department, 
and  if  3^ou  establish  a  separate  and  distinct  commission  for  the 
handling  of  trade  disputes  in  the  railway  service  upon  the  ground 
that  prejudices  must  be  overcome  before  the  commission  can  handle 
the  work  successfully,  the  same  argument  would  apply  Avith  regard 
to  the  Secretary  of  Labor  acting  as  a  mediator  in  trade  disputes  or 
appointing  conciliators  in  trade  disputes,  and  the  great  purpose  for 
which  the  Department  of  Labor  Avas  created  Avould  be  Aviped  out. 
The  method  of  appointing  mediators  at  the  present  time  having 
Avorked  successfully,  it  occurs  to  me  that  it  is  not  advisable  to  change 
that  method  of  appointing,  except  so  far  as  circumstances  make  it 
obligatory  to  do  so ;  and  if  the  Commerce  Court  goes  out  of  existence, 
then  there  Avould  be  the  possibility  that  the  President  would  be  lim- 
ited in  his  selection  under  existing  laAv  of  one  of  the  mediators  under 
the  Erdman  Act,  and  it  might  be  aa^cII  to  provide  that  the  President 
should  have  the  poAver  to  select  either  from  the  Interstate  Commerce 
Commission,  the  Commerce  Court,  if  it  continues  in  existence,  or 
from  some  presidential  appointee  in  the  Department  of  Commerce, 
but  I  do  not  belicA'C  that  it  Avould  be  advisable  to  change  the  medi- 
ator so  far  as  his  relations  to  the  Bureau  of  Labor  Statistics  is  con- 
cerned. As  long  as  the  conditions  continue  to  exist  Avhere  Avhen  dis- 
putes arise  the  employers  in  interstate  commerce  are  in  a  position  to 
make  concessions  to  their  emploA^ees,  then  there  possibly  Avould  be  no 
necessity  of  having  the  assistance  of  any  department  in  Avorking  out 
the  problem.  But  AAdien  the  time  comes,  as  it  undoubtedly  Avill  come, 
judging  by  our  past  experience,  Avhen  Ave  have  a  prolonged  ])eriod  of 
industrial  depression,  and  Avhen  concessions  can  not  be  made  by  the 
employers  in  the  transportation  business,  then  it  Avould  be  necessary 
to  haA^e  the  assistance  and  support  of  a  department  that  has  been  cre- 
ated for  the  purpose  of  promoting  the  Avelfare  of  labor.  I  noAv  be- 
lieA'e  that  it  Avould  be  uuAvise  to  change  that  part  of  it  except  in  so  far 
as  the  member  of  the  Board  of  Mediation  named  by  the  President  Avas 
concerned,  and  that  only  because  of  the  fact  that  changes  may  pos- 
sibly take  place  in  the  personnel  of  those  from  Avhom  the  President 
may  haA^e  to  select. 

The  balance  of  the  bill  I  haA^e  no  objection  to.  On  the  contrary,  I 
believe  that  it  is  absolutely  necessary,  and  that  it  ought  to  pass  in 
order  to  meet  approaching  emergencies.  It  has  been  shown  in  the 
recent  past  that  the  Erdman  Act  is  not  flexible  enough  so  far  as  it 
applies  to  the  appointment  of  boards  of  arbitration.  A  board  of 
arbitration  composed  of  but  three  members  may  be  sufficiently  large 
when  you  are  dealing  Avith  a  single  raihvay  or  a  single  r^ilAvay  sys- 
tem, but  Avhen  you  come  to  deal  Avith  a  set  of  systems.  Avith  a  number 
of  systems  joined  together,  a  board  of  arbitration  composed  of  but 
three  members  may  not  be  sufficiently  large,  and  yet  under  the  exist- 
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iiifr  law  there  is  no  method  by  which  you  can  proceed  to  the  arbitra- 
tion Avith  a  hirger  number  of  arbitrators  and  do  it  within  the  limits 
of  the  law.  You  may  Yoluntarily  enter  into  an  agreement  to  proceed 
to  arbitrate,  but  in  doing-  so  you  take  yourself  out  from  under  the 
proYisions  of  the  Erdman  Act,  and  this  proYision  is  necessary  to 
meet  approaching  conditions.  Not  that  the  problem  of  arbitration  is 
the  important  problem  in  the  administration  of  the  Erdman  Act, 
because  it  is  not.  The  important  problem  in  the  administration  of 
the  Erdman  Act  is  the  mediation.  It  is  by  far  better  to  get  the 
parties  at  interest  to  mutually  agree  to  the  conditions  and  terms  under 
which  they  are  to  work  together  than  to  submit  the  controYersy,  or 
auY  portion  of  the  controYersy,  to  arbitration.  Because,  when  you 
submit  it  to  arbitration  and  a  third  party  steps  in  and  decides,  then 
there  are  some  sore  spots  left  that  are  injurious  to  both  parties  at 
interest. 

The  most  important  function  under  the  Erdman  Act  is  the  func- 
tion of  mediation,  the  bringing  together  of  the  contending  parties, 
the  parties  to  the  dispute,  and  enabling  them  or  assisting  them  to 
adjust  their  own  disputes  in  their  own  way.  So  that  the  arbitration 
feature  of  it  is  not  the  most  important,  and  yet  it  is  one  of  the  fea- 
tures that  it  has  been  shown  from  experience  needs  amendment. 

There  are  some  other  features  here  that  experience  has  shown  are 
necessary  to  the  proper  working  of  the  Erdman  Act,  such  as  the  giv- 
ing of  an  interpretation  of  what  the  decision  meant,  the  giving  of 
an  interpretation  by  the  board  of  mediation  as  to  what  the  agree- 
ment contemplated,  and  the  giving  of  a  decision  by  a  board  of  arbi- 
tration as  to  what  was  meant  by  certain  decisions  made  by  them. 

There  is  one  feature  in  this  bill  that  I  think  possibly  might  bear 
amendment,  and  that  is  Avhere  it  is  proposed  that  the  board  of 
arbitration,  or  a  subcommittee  of  the  board,  may  render  an  opinion 
giving  an  interpretation  of  Avhat  the  award  has  been.  I  believe  that 
it  would  be  unwise  to  allow  a  subcommittee  of  a  board  of  arbitration 
to  put  an  interpretation  upon  a  decision  rendered  by  the  entire  board. 
It  would  lead  to  complications:  it  would  lead  to  dissatisfactions  that 
would  not  be  well  for  the  administration  of  the  proposed  act. 

Taking  it  all  in  all.  I  believe  that  this  bill  ought  to  be  put  through 
as  an  amendment  to  the  Erdman  Act,  not  as  a  bill  proposing  to  re- 
peal the  Erdman  Act,  but  as  an  amendment  to  the  Erdman  Act 
embodying  those  features  which  experience  has  shown  are  necessary 
and  essential  for  the  proper  Yorking  of  the  Erdman  Act. 

There  are  some  minor  features  in  it  that  might  Avell  be  modified, 
particularly  if  both  parties  to  prospective  disputes  can  be  brought  to 
an  agreement  in  connection  Avith  them.  One  of  the  points  is  the  mak- 
ing of  the  board  of  arbitration  six.  As  has  been  pointed  out  by  the 
Senator  from  Ohio.  Mr.  Pomerene.  there  is  a  possibility  of  a  dead- 
lock by  your  board  of  arbitration  upon  decisions  where  the  board  of 
arbitration  is  six,  and  if  that  could  be  made  seven  or  nine  by  mutual 
agreement,  there  would  not  be  the  same  possibility  of  that  deadlock. 

If  you  have  a  deadlock  Y'ith  the  six  individuals  who  are  members 
of  the  board  of  arbitration,  there  is  not  the  same  likelihood  of  public 
opinion  affecting  them  that  there  is  of  public  opinion  aifecting  the 
original  parties  to  the  dispute.  You  take  the  Y^orkmen  or  the  em- 
ployers in  the  transportation  industry,  and  they  are  more  likely  to 
be  susceptible  to  the  pressure  of  public  opinion  than  Y'ould  be  the 
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members  of  a  quasi  judicial  board.  Avho  are  supposed  to  pass  upon 
the  evidence  as  it  has  been  presented  to  them.  And  I  am  of  the 
opinion  that  that  board,  the  larger  board,  should  be  an  odd  number, 
the  same  as  the  smaller  board,  provided,  of  course,  that  both  parties 
to  transportation  disputes  can  be  brought  to  an  agreement  upon  that 
point.  If  you  propose  to  put  this  bill  through  as  it  is,  the  $25,000 
provided  as  an  appropriation  will  not  be  anywhere  near  adequate 
for  the  work  before  you. 

If  I  recall  the  bill  as  I  read  it,  it  gives  to  the  board  of  arbitration 
authority  to  summon  witnesses,  administer  oaths,  and  so  on.  When 
it  does  that  you  have  a  dispute  involving  all  of  these  technicalities 
that  have  been  brought  to  your  attention,  and  the  subpoenaing  of  wit- 
nesses will  create  an  expense  for  that  commission,  and  you  will  not  be 
able  to  meet  it  with  either  an  appropriation  of  $25,000  or  an  appro- 
priation of  $50,000.  I  have  not  made  any  estimates  as  to  what  it 
would  cost,  but  in  my  judgment  it  would  cost  more  than  that  amount 
if  you  had  very  extensive  arbitrations  under  this  laAv.  And  as  it  is 
now,  when  it  comes  to  a  question  where  neither  side  agrees,  where 
they  are  unable  to  bring  them  together  for  the  adjustment  of  their 
trade  disputes  and  where  they  absolutely  refuse  to  arbitrate,  there  is 
power  in  the  Bureau  of  Labor  Statistics  to  proceed  with  an  investi- 
gation of  the  subject  matter,  for  the  purpose  of  determining  just 
where  the  rights  and  the  wrongs  of  the  controversy  are. 

If  you  make  the  separate  commission,  unless  you  provide  that  in 
the  bill,  there  is  no  such  power.  It  seems  to  me  that  in  order  to  make 
this  commission  effective,  to  put  these  mediators  in  a  position  Avhere 
they  can  do  effective  work,  there  should  be  behind  those  commission- 
ers the  power  to  make  an  investigation  in  the  event  of  a  failure  to 
mutually  come  together,  or  to  submit  to  arbitration,  and  that  is  one 
of  the  reasons  why,  in  my  judgment,  there  should  not  be  a  separate 
commission  created  as  provided  by  this  bill. 

As  I  said  to  begin  with,  I  have  not  made  an  exhaustive  study  of  the 
bill  and  I  should  prefer  to  file  with  the  committee  a  brief  expressing 
my  views,  as  I  think  possibly  I  could  present  them  in  a  more  con- 
nected way  in  doing  so  than  in  this  offhand  way. 

The  Chairman.  When  do  you  think  }' ou  could  present  the  brief  ? 

Secretary  Wilson.  Within  a  day  or  two. 

The  Chairman.  It  seems  to  be  such  an  important  matter  that  we 
should  act  upon  this  bill  promptly. 

Secretar}^  Wilson.  I  think  so. 

The  Chairman.  I  wish  to  say  in  this  connection  that  the  conditions 
of  the  relations  between  the  railroads  and  their  employers  are  such — at 
all  events  are  represented  to  be  such  to  the  committee — as  to  require 
some  important  legislation,  and  the  advantage  that  this  bill  presents 
to  us  is  that  it  is  the  agreement  after  full  discussion  of  both  employ- 
ers and  employees;  and  I  understand  that  they  have  fully  discussed 
the  question  which  you  present  as  to  whether  it  shall  be  an  independ- 
ent commission  or  whether  it  should  be  attached  in  some  way  to  the 
Department  of  Labor,  and  they  seem  to  have  come  to  a  conclusion 
regarding  that.  May  we  not,  if  we  conclude  to  accept  the  amendment 
which  you  suggest,  put  this  bill  into  a  condition  that  neither  party 
will  accept  it,  and,  as  I  understand  it,  the  objection  now  is  that  one 
of  the  parties  will  not  operate  any  further  under  the  Erdman  Act. 
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Secretary  Wilson.  If  you  will  permit  me,  Mr.  Chairman,  the  only 
argument  that  I  have  heard  presented  as  a  reason  why  the  commis- 
sion should  be  changed,  or  the  method  of  appointing  the  commission 
should  be  changed,  is  the  argimient  I  have  stated."  The  other  pro- 
visions have  been  objectionable,  sometimes  to  one  side  and  sometimes 
to  another,  but  so  far  as  the  administrators  of  the  Erdman  Act  itself 
are  concerned  they  have  not  heretofore  been  objectionable,  and  even 
since  tlie  Bureau  of  Labor  Statistics  has  been  transferred  to  the  new 
department  there  have  been  cases  handled  under  the  Erdman  Act. 
The  trainmen's  dispute  which  was  handled  at  Chicago,  and  which 
Dr.  Neill  was  appointed  to  the  adjustment  of,  occurred  since  the  new 
department  was  created,  and  under  the  organic  act — not  under  the 
Erdman  Act,  but  under  the  organic  act  of  the  department  authorizing 
tlie  appointment  of  conciliators  and  authorizinc:  the  Secretary  to  act 
as  a  mediator.  We  have  had  up  with  some  of  the  eastern  railroads — 
the  very  big  eastern  roads— disputes  that  arose  between  them  and 
their  clerks  which  did  not  come  under  the  Erdman  Act  and  which  were 
handled  by  the  department  itself,  showing  that  so  far  as  the  man- 
ao^ement  of  the  railroads  is  concerned  that  there  was  no  feeling;  of 
prejudice  against  the  department  as  such.  The  Acting  Commissioner 
of  Labor  Statistics,  Mr.  Hanger,  handled  the  case  of  the  railway 
clerks  that  I  have  reference  to,  and  handled  it  apparently  without 
prejudice,  and  acted  upon  the  request  of  the  manager  of  the  railway 
system  and  the  representatives  of  the  employees,  so  that  I  think  that 
fear  is  an  ungrounded  fear.  But  the  difficulty,  the  great  difficulty, 
has  grown  principally  out  of  the  fact  that  there  was  no  flexibility  in 
the  appointment  of  arbitrators.  That  has  been  the  one  great  diffi- 
culty, so  far  as  I  have  been  able  to  learn  it,  in  the  administration  of 
the  Erdman  Act. 

Senator  Pomerene.  Mr.  Sec^etar3^  while  you  are  on  your  feet,  the 
arbitrators  provided  for  in  this  bill,  v^diere  it  says  to  consist  of  six, 
shall  be  two  to  be  appointed  by  each  party  to  the  controversy  and 
two  to  be  selected  by  the  four  thus  chosen.  Do  you  know  of  any 
reason  which  has  been  urged,  either  on  behalf  of  the  employers  or 
the  employees,  why  that  number  thus  selected  by  the  four  arbitrators 
orginally  chosen  should  be  two  rather  than  three?  I  can  not  con- 
ceive myself  what  objection  there  can  be  to  selecting  three  of  the 
same  character  and  kind  as  the  two  which  this  provides  for.  and 
that  would  avoid  the  difficulty. 

Secretary  Wilson.  The  only  reason  would  be  this,  so  far  as  I  have 
been  able  to  learn  the  situation,  that  if  you  permit  those  four  to 
select  three  others  3^ou  are  giving  to  the  general  public,  or  those  who 
are  supposed  to  b^  the  general  public,  a  representation  of  three  upon 
that  commission,  while  the  other  two  interests  have  each  but  a  repre- 
sentation of  two.  That,  however,  would  be  overcome  by  the  selec- 
tion of  a  commission  of  three  from  each — three  employers,  three  em- 
ployees, and  three  from  the  general  public — making  a  commission  of 
nine.  Then  you  get  a  commission  in  which  all  three  are  represented 
and.  at  the  same  time,  an  odd  number. 

Mr.  I^)w.  May  I  ask  that  Mr.  Willard,  the  president  of  the  Balti- 
more &  Ohio  Railroad,  be  now  heard? 

The  Chairman.  Yes. 
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STATEMENT  OF  MR.  DANIEL  WIILARD,  PRESIDENT  BALTIMORE 

&  OHIO  RAILROAD. 

Mr.  WiLLARD.  Mr.  Chairman  and  Senators,  the  whole  matter  has 
been  covered  so  fully  and  frankly  by  Mr.  Low,  Judge  Knapp,  Dr. 
Neill,  and  others  who  have  spoken,  and  my  views  are  so  fully  in  ac- 
cord with  what  they  have  said,  that  I  will  not  take  your  time  to  go 
over  the  full  matter. 

I  should  like  to  indorse  what  Dr.  Xeill  says  with  reference  to  the 
desirability  of  keeping  the  arbitration  in  such  a  way  as  to  be  as  far 
as  possible  removed  from  any  political  influence.  I  think  that  is  of 
the  utmost  importance. 

Further,  it  has  been  pointed  out  that  in  any  event  it  must  be  volun- 
tary with  both  parties  if  it  is  to  be  effective,  and  it  seems  to  me  that 
it  would  be  well  if  the  Congress  can  see  its  way  clear  to  pass  a  bill 
that  has  been  unanimously  recommended  to  it  by  the  two  principal 
parties.  While  it  is  true  it  is  still  voluntary,  nevertheless  the  parties 
recommending  it  are  under  the  strictest  possible  moral  obligations  to 
comply  with  its  provisions  after  it  does  become  a  laAV.  They  will 
certainly  to  that  extent  be  much  more  strongly  bound  morally  than 
they  are  under  the  present  law,  even  though  in  all  other  respects  the 
present  law  might  be  satisfactory. 

With  reference  to  the  number,  six,  my  views  are  quite  in  accord 
with  those  expressed  by  Senator  Pomerene.  I  w^as  in  favor  of  an 
odd  number,  and  I  was  personally  in  favor  of  a  committee  consti- 
tuted, two  selected  by  the  employers,  two  by  the  employees,  and  they 
to  select  three,  in  order  that  we  might  avoid  the  deadlock  that  has 
been  suggested. 

In  some  other  minor  details  my  views  differ  from  the  bill  as  it  is 
now  drawn,  but  that  matter  was  all  disctissed  very  fidly  and  at  length 
by  a  conference  called  by  Mr.  Low\  and  it  was  fotmd  that  we  could 
not  get  a  unanimous  conclusion  on  any  other  lines  than  those  that 
were  finally  suggested,  and  feeling  that  it  Avas  necessary,  if  we  were 
to  get  prompt  action,  we  should  come  here  and  give  our  unanimotis 
support  to  some  bill,  we  all  felt  that  it  would  be  better  to  wai^x  our 
miiior  objections  and  accept  this  particular  bill  upon  Avhich  Ave  could 
agree.  While  I  personally  would  prefer  a  committee  constituted  of 
an  odd  number,  preferably  seven,  I  am  not  at  all  concerned  about  the 
possibilities  of  a  deadlock.  I  think,  as  Dr.  Neill  has  pointed  out,  that 
Avhen  these  questions  wdiich  w^ill  come  before  that  commission,  Avhich 
Avill  be  questions  of  very  great  magnitude,  do  come  up  the  arbitrators 
Avill  reach  a  conclusion,  even  though  the  number  is  only  six. 

I  think  that  is  all  I  care  to  say. 

Senator  Pomerene.  Do  you  see  any  objection  to  the  suggestion 
made  by  the  Secretary  that  there  should  be  three  to  be  appointed  by 
the  employers  and  three  to  be  appointed  by  the  employees  and  they 
to  select  another  three? 

Mr.  WiLLARD.  Except  the  objection  that  has  already  been  tirged, 
that  it  is  a  very  large  commission.  It  would  afford  an  odd  number, 
of  course. 

Senator  Pomerene.  I  want  to  ask  Mr.  Willard  just  one  question  fur- 
ther. Do  you  knoAv  of  any  railroads  that  Avoidd  object  to  submitting 
their  matters  to  arbitration  itnder  the  provisions  of  this  bill  ? 
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Mr.  WiLLARi),  Xo.  sir;  and,  so  far  as  I  know — and  I  know  defi- 
nitely concerning  a  Yerv  considerable  number — they  would  all  be  in 
favor  of  this  bill;  and  I  might  ^ay  one  thing  more,  they  all  recognize 
(his,  that  if  the  Pennsylvania  Eailroad,  for  instance,  in  the  eastern 
territory,  should  submit  its  difficulties,  independent  of  the  others,  to 
arbitration  under  this  bill,  that  would  virtually  settle  the  question  for 
all  the  others,  so  it  becomes  an  assured  fact  that  if  one  large  company 
accepts  it  the  others  must. 

Mr.  Low.  I  should  like  Mr.  Warren  S.  Stone,  grand  chief  Inter- 
3iational  Brotherhood  of  Locomotive  Engineers,  to  be  heard  next. 

STATEMENT  OF  MR.  WARREN  S.  STONE,  GRAND  CHIEF  OF  THE 
INTERNATIONAL  BROTHERHOOD  OF  LOCOMOTIVE  ENGINEERS. 

Mr.  Stone.  Mr.  Chairman  and  Senators,  there  is  little  to  be  said  on 
the  general  features  of  the  bill.  With  the  exception,  perhaps,  of  Mr. 
Garrettson,  I  have  been  Erdmanized  perhaps  more  than  any  other  one 
man  on  the  American  Continent.  I  have  mediated,  I  have  arbitrated, 
and  I  have  fought  outside  of  the  bill,  and  I  made  the  fatal  error  of 
going  outside  of  the  Erdman  Act,  at  the  solicitation  of  my  friend  on 
the  left,  to  settle  a  ver}^  serious  case  in  the  East  a  year  ago,  and  I  have 
only  been  sorry  once,  and  that  has  been  ever  since. 

I  am  unalterably  opposed  to  odd  numbers,  and  I  am  perhaps  one  of 
the  strongest  fighters  against  that  in  the  ranks  of  the  brotherhood, 
because  you  know  "  a  burned  child  dreads  the  fire." 

I  have  just  had  an  experience  where  one  side  held  the  balance  of 
the  power,  and  that  was  the  so-called  public  side,  although  the  men 
I  represent  are  a  part  of  the  public. 

In  a  recent  arbitration  for  this  eastern  territory,  which  is  the  same 
territory  which  is  now  being  covered  by  the  trainmen  and  the  con- 
ductors and  which  brings  up  the  emergency  feature  of  this  bill,  it 
might  be  well  to  tell  you  who  have  not  studied  how  vital  it  is  that 
east  of  Chicago  there  are  53  railroads  representing  about  50.000 
miles  of  track  and  over  40  per  cent  of  the  total  freight  tonnage  and 
the  passenger  traffic  of  the  United  States.  In  that  territory  there  are 
over  38,000,000  people  served  by  these  railroads,  and  you  can  readily 
understand  what  a  cessation  of  traffic  means. 

We  had  a  committee  of  seven,  Mr.  Willard  acting  for  the  railroad, 
and  Mr.  Morrissey  for  the  trainmen — and  I  am  not  here  to  criticize 
the  board,  because  I  am  a  good  loser.  I  lost,  and  I  am  not  going  to 
"  welsh ''  about  it  after  I  did  lose,  but  there  were  certain  features 
developed  during  that  arbitration  that  have  impressed  themselves  so 
.strongly  upon  me  and  the  representatives  of  the  other  labor  organiza- 
tions that  never  again  will  we  put  ourselves  in  that  position.  A^  e  had  a 
committee  of  five  selected  from  the  public,  and  we  had  in  addition 
Judge  Knapp  and  Commissioner  Xeill,  and  we  had  associated  with 
them  in  the  selection  Chief  Justice  A"\liite,  of  the  Supreme  Court. 
They  selected  five  men  of  international  reputation,  very  learned  men 
in  their  professions,  but  who  knew  absolutely  nothing  about  the  ABC 
of  railroading  or  the  fundamental  principles  underlying  a  wage  scale. 
They  would  not  have  known  a  box  car  from  a  freight  car,  or  a  pas- 
senger engine  from  a  freight  engine,  if  they  had  met  them  coming 
down  the  street.  They  started  in  to  make  a  wage  scale  for  32,000 
men,  with  the  local  conditions  underlying  the  54  railroads,  and  the 
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ivsult  was  that  they  stayed  together  as  a  unit,  and  if  reports  are  cor- 
rect these  five  men  representing  the  piiV^lic.  for  fear  they  might 
become  contaminated  with  the  other  members  of  the  board,  held  meet- 
ings of  their  own.  which,  if  true,  was  an  offenr-e  absolutely  inexcus- 
able, in  my  opinion.  The  result  was  when  the  full  board  did  meet 
the  steam  roller  worked  overtime  and  they  had  their  own  way.  We 
got  what  they  called  an  award.  Xobody  know.s  yet  what  that  award 
really  means. 

On  the  29th  day  of  April.  1912.  we  signed  a  contract  to  arbitrate. 
It  was  to  be  binding  for  one  year  from  that  date — ^lay  1.  It  ex- 
pired on  May  1  of  this  year.  On  the  2>^th  day  of  November  they 
handed  down  the  first  draft  of  their  award.  On  the  10th  day  of 
February  they  handed  down  a  subdraft  of  the  report,  or  rather  an 
additional  explanatory  draft  of  what  the  original  draft  really  did 
mean.  And  now  we  are  back  to  them  again  trying  to  find  out  what 
the  last  award  they  handed  down  really  means.  And  now  that  the 
time  limit  has  expired — on  Mav  1  of  this  year — only  19  roads  of 
the  54  have  put  it  into  operation,  and  we  are  still  trying  to  get  the 
rest,  and  we  ho])e  at  least  that  our  grandchildren  will  get  the  l>enefit 
of  the  award. 

Under  those  conditions,  you  can  readily  understand  why  I  do  not 
take  any  stock  in  an  odd  arbitration  board.  I  think  the  question  of 
two.  two.  and  two.  to  which  I  am  strongly  wedded,  is  the  right  one. 
because  never  again  will  I  arbitrate  a  case  where  any  one  party  to 
the  arbitration  holds  the  balance  of  power.  I  think  the  possibility 
of  a  deadlock  so  remote  that  it  is  not  at  all  likely  to  occur.  It  is  not 
half  as  likely  to  occur  as  it  is  if  you  make  the  board  seven,  or  an 
odd  num})er.  and  one  of  these  organizations  refuses  to  accept  it. 
which  is  liable  to  occur  at  almost  anv  time.  ]>ecause.  speaking  for 
the  73.000  men  I  represent,  the  Brotherhood  of  Locomotive  Engi- 
neers, never  again  will  we  accept  an  arbitration  where  any  one  party 
to  the  arbitration  dispute  holds  the  balance  of  power,  and  I  believe 
with  our  past  experience  we  are  perfectly  justified. 

Senator  Pomerene.  Mr.  Stone,  if  it  will  not  interrupt  you 

Mr.  Stone.  Xot  at  all. 

Senator  Pomerene.  AVhat  objection  is  there  to  Secretary-  Wilson's 
suggestion  that  there  be  three  appointed  by  the  public  and  three 
each  by  the  em])loyers  and  employees  ? 

Mr.  Stone.  Xo  particular  objection,  any  more  than  it  would  make 
it  unwieldy  and  a  gi'eat  deal  more  expensive.  And  oftentimes,  in 
many  cases,  it  looks  to  me  like  taking  out  a  12-inch  siege  gun  to  shoot 
sparrows.  For  instance,  on  a  road  of  40.  50.  or  60  men.  what  would 
you  want  with  a  big  commission  of  9  men  ? 

Mr.  WiLLARD.  It  is  optional. 

Mr.  Stone.  I  understand  it  is  optional.  I  believe  the  first  request 
in  the  eastern  territory  was  for  a  committee  of  11  men — or  17  men 
was  the  first  number.  Then  they  got  it  down  to  11.  and  finally  we 
got  it  down  to  7.  But  I  would  have  much  rather  left  it  to  Judge 
Knapp  and  Dr.  Xeill  alone  than  to  have  it  go  the  way  it  did. 

A^^lat  I  say  to  this  committee  is  in  no  spirit  of  disrespect.  I  have 
accepted  arbitration  and  have  tried  to  put  it  into  elfect.  They  were 
very  learned  gentlemen  in  their  particular  class.  One  man  has  an 
international  reputation  as  a  geologist.  He  wrote  a  part  of  some  80 
or  90  pages  of  this  report,  on  political  economy  and  sociology,  and 
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arbitrated  a  number  of  questions  that  no  one  dreamed  would  ever  be 
arbitrated.    That  was  the  unfortunate  feature  of  it. 

But,  coming  back  to  this  question  here,  I  want  to  impress  upon  you 
men  the  importance  of  this  emergency.  Here  is  a  situation  that  is 
not  an  idle  dream.  It  is  right  here  confronting  j-ou  to-morrow.  And 
if  something  is  not  done,  you  are  liable  to  have  this  whole  eastern 
country  tied  up.  This  is  the  only  plan  that  after  weeks  of  discussion 
we  can  get  together  on.  and  we  believe  it  is  one  that  is  absolutely 
fair.  You  can  just  let  your  mind  run  riot  and  you  can  not  imagine 
how  bad  it  w411  be  if  the  railroads  east  of  Chicago  stop  traffic  for  even 
24  hours,  and  yet  it  is  something  that  is  liable  to  happen. 

Regarding  the  question  of  investigation,  with  all  due  regard  to 
our  Secretary — and  I  have  a  very  high  personal  regard  for  him — 
I  Avant  to  say  to  you  the  very  minute  the  Secretary  of  Labor  starts 
to  investigate  one  of  these  wage  questions  betw^een  the  railroads  and 
their  employees,  and  then  passes  judgment  and  delivers  his  opinion 
upon  it,  right  then  and  there  it  has  lost  its  usefulness,  because  never 
again  will  either  side  look  at  it  except  with  suspicion,  in  my  opinion. 
I  do  not  believe  that  either  side  has  understood  at  any  time  that  Dr. 
Neill  and  Judge  Knapp,  when  they  were  acting  as  mediators  in  the 
number  of  cases  that  they  huxe  handled  throughout  the  country,  with 
which  I  am  familiar — I  do  not  believe  w^e  dreamed  for  a  moment  they 
were  under  any  bureau  or  any  department  at  all.  I  am  sure  if  we  had 
thought  they  were,  we  would  have  studied  a  long  while  whether  we 
should  have  accepted  their  mediation  or  not.  I  believe  it  would  be 
a  mistake,  because  I  know  the  class  of  man  it  takes  and  the  peculiar 
qualities  necessary.  Why,  a  man  to  be  a  mediator  has  got  to  have  a 
backbone  in  him  a  yard  wide,  and  he  has  got  to  have  red  blood  in 
him.  And  while  they  are  both  friends  of  mine,  I  do  not  know  of  a 
man  on  earth  to  whose  funeral  I  have  felt  sometimes  I  would  rather 
send  floAvers  than  to  them.  I  know  the  other  side  feels  the  same  way. 
And  it  takes  a  lot  of  courage  and  backbone  to  hold  both  sides  up  to 
the  line  and  bring  a  settlement  Avith  two  contending  forces,  because 
there  is  a  strong  sentiment  on  both  sides,  and  I  know  how^  strong  this 
feeling  gets  at  times.  Therefore  I  think  it  is  a  grave  mistake,  with 
all  due  regard  to  the  Secretary's  opinion,  to  undertake  to  put  it  under 
his  department  or  any  other  bureau.  I  believe  it  should  stand 
absolutely  alone. 

We  generally  wait,  you  know,  until  people  are  dead  before  we  say 
anything  nice  about  them.  If  we  could  always  be  assured  that  Judge 
Knapp  and  Dr.  Neill  would  be  the  two  men  who  would  mediate  and 
pass  on  these  cases,  I  w^ould  not  care  whom  you  put  it  under.  But, 
unfortunately,  you  do  not  get  men  like  that  only  about  once  in  a 
lifetime,  and  we  do  not  know  who  is  coming  after  them  to  succeed 
them;  but  they  should  be  absolutely  free,  because  I  know  the  threat 
has  been  made  time  and  time  again  that  they  Avould  go  behind  these 
men.  There  was  not  any  place  to  go,  but  I  am  satisfied,  if  it  was 
under  the  Secretary  of  Labor  to-morrow,  that  an  attempt  would  be 
made  by  one  side  or  the  other  to  bring  political  pressure  to  bear  on 
the  Secretary  in  the  first  big  case  that  came  up.  I  am  just  as  sure  it 
wdll  come  as  that  I  know  that  the  sun  will  come  up  to-morrow  morn- 
ing, because  I  know  human  nature  just  enough  to  knoAV  it  would  try 
to  pull  every  possible  string,  and  capital  and  labor  would  try  to  in- 
fluence him  on  their  side.    Just  as  long  as  it  is  under  the  control  of 
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any  political  appointee  you  are  going  to  have  that  danger.  I  think 
it  would  be  a  fatal  mistake. 

The  man  who  acts  as  the  mediator  between  these  great  bodies  has 
got  to  be  a  man  of  peculiar  fitness  for  the  place.  You  can  not  take  a 
stenographer  out  of  an  office  or  some  man  and  make  a  mediator  out 
of  him  in  a  few  days.  He  will  have  to  build  himself  up.  And  while 
what  the  Secretary  said  is  true — that,  regardless  of  the  fact  that  the 
Government  is  back  of  this  man,  he  will  have  to  establish  a  reputa- 
tion for  himself  for  fairness — yet  it  is  true  that  this  man  must  not 
start  out  and  be  handicapped  for  two  or  three  years  by  either  side 
looking  at  him  with  suspicion.  We  do  not  w^ant  any  man  to  come 
down  and  mediate  our  wage  scale  for  us  who  comes  from  the  ranks  of 
labor,  and  I  can  not  believe  that  the  employers  want  a  man  to  come 
from  the  ranks  of  labor  to  act  as  mediator  for  them.  I  think  he 
should  be  from  the  outside  entirely. 

Mr.  Webb.  Why  would  political  pressure  be  brought  to  bear,  then, 
on  the  Secretary  in  appointing  these  arbitrators  ? 

Mr.  Stone.  Why  would  it  be?  It  would  not  be  brought  to  bear 
upon  the  Secretary  in  appointing.  It  would  probably  be  brought  to 
bear  if  the  arbitrator  or  mediator  did  not  get  the  results  they  thought 
they  ought  to  have,  in  that  they  would  try  to  get  behind  him.  I  do 
not  believe  any  man  will  ever  successfully  build  a  place  for  himself 
if  he  has  got  to  be  a  part  of  a  bureau  with  some  man  above  him  tell- 
ing him  what  he  has  got  to  do.  I  do  not  believe  you  can  get  the  char- 
acter of  man  with  the  necessary  stamina  in  him  to  do  the  Avork  who 
will  accept  that  opinion. 

Mr.  Webb.  Are  you  afraid  that  influence  would  reach  the  Presi- 
dent? 

Mr.  Stone.  No  ;  it  is  not  as  likely  to  come  there,  and  yet  it  should 
be  as  far  removed  from  all  political  influence  as  possible.  In  my 
opinion  it  should  be  a  bureau  by  itself,  and  there  is  not  aiw  danger 
about  him  not  having  work  enough.  He  will  be  busy  the  biggest 
part  of  the  year  because  we  have  343  railroads  stretching  out  here 
all  over  this  great  continent.     It  is  going  to  mean  a  lot. 

Regarding  the  cost,  I  question  if  the  cost  will  run  up  to  the  amount 
stated,  for  this  reason:  This  committee  of  arbitration  and  mediation 
under  the  Erdman  Act  has  always  had  the  poAver  to  subpoena  Avit- 
nesses,  and  yet  I  do  not  knoAv  of  them  subpoenaing  a  single  Avitness 
in  any  of  the  cases  I  have  CA^er  handled.  Each  side  has  presented 
their  strong  Avitnesses  for  their  particular  side  of  the  case.  I  do  not 
knoAv  of  them  subpoenaing  a  single  man. 

Regarding  the  statistics  that  the  Secretary  speaks  of,  I  Avant  to  say 
to  you  frankly.  Avith  all  due  respect  to  the  different  departments  of 
the  (government,  that  I  Avould  not  accept  as  authentic  either  the  sta- 
tistics from  the  Commissioner  of  Labor  or  the  statistics  Avhich  haA'e 
been  proven  incorrect  from  the  Interstate  Commerce  Commission 
bearing  on  the  Avage  scales  of  the  railroad  employees  of  the  United 
States.  In  our  last  arbitration  in  the  eastern  territory  Ave  proA^ed  that 
the  statistics  from  the  Interstate  Commerce  Commission  relatiA^e  to 
the  average  Avage  of  the  engineers  Avas  absolutely  incorrect,  and  we 
can  prove  it  again  at  any  stage  of  the  game,  and  for  that  reason  I 
would  not  accept  them  in  any  arbitration  case. 

Gentlemen,  speaking  for  these  engineers,  I  Avant  to  impress  upon 
you  the  importance  of  this  being  an  emergency  measure.     I  know 
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what  it  means.  I  have  been  at  the  head  of  this  organization  for 
years,  and  I  know  what  it  means  in  one  of  these  gi'eat  wage  move- 
ments, and  I  know  ho^^  tight  everything  is  strung  up  just  to  the 
breaking  point,  and  how  easy  it  is  to  get  on  just  over  the  breaking 
point  and  have  things  go  to  smash. 

You  might  ask  why  we  have  these  concerted  movements.  AYhy  is 
it  necessary?  At  the  start  of  the  Erdman  Act  we  handled  the  indi- 
vidual railroad  with  the  individual  manager.  That  day  has  gone  b}^ 
I  wish  I  had  one  of  the  exhibits  here  to  show  you  that  we  used  in  our 
eastern  arbitration  case,  where  15  directors  held  63  positions  on  the 
52  roads. 

It  is  the  intercorporate  relation,  the  interlocking  of  these  great 
systems,  that  practically  puts  the  control  of  all  these  great  railroads 
in  the  hands  of  a  few  men.  And  for  that  reason  it  is  simply  a  waste 
of  time  to  make  a  move  against  an  individual  railroad.  You  have 
got  to  move  all  of  the  roads  in  a  competing  territory  in  one  move 
together.  That  is  why  we  have  these  concerted  movements,  and  it 
has  been  found  necessary  to  do  that  in  order  to  get  results,  and  it 
is  probable  they  will  be  handled  in  that  way  in  the  coming  years. 

But  this  thing  that  confronts  us  to-day  is  not  imaginary.  It  is 
real.  It  is  right  here.  The  Fourth  of  July  is  only  a  little  ways  off, 
and  that  problem  will  be  confronting  the  railroads  east  of  Chicago, 
and  things  will  be  strung  up  to  the  point  where  it  is  the  easiest  thing 
in  the  world  to  have  them  break  u]).  There  is  not  any  question  about 
the  power  of  these  organizations,  and  there  is  not  any  question  that 
they  believe  in  the  justice  and  equity  of  their  position,  and  if  this 
plan  which  we  propose  here  is  something  which  both  parties  can 
get  together  on,  and  have  industrial  peace,  then  it  seems  to  me  in  all 
fairness  for  the  great  class  of  men  we  are  all  trying  to  represent,  and 
you  men  who  are  looking  after  the  interests  of  these  38,000,000  men 
who  are  served  by  the  railroads  in  this  eastern  territory,  that  this 
bill  should  be  passed. 

I  shall  be  very  glad  to  answer  questions  anyone  has  to  ask. 

The  Chairman.  You  would  urge,  then,  that  this  bill  be  passed 
Avithout  amendment  ? 

Mr.  Stone.  I  certainly  would,  yes,  sir;  because  I  am  afraid  if 
you  commence  to  amend  it  you  will  destroy  the  very  thing  Ave  are 
trying  to  bring  about,  and  that  is  industrial  peace,  because  I  know 
that  there  are  certain  amendments  that  are  recommended  by  a  few 
that  the  labor  organizations  Avould  not  accept. 

The  Chairman.  There  is  certainly  no  danger  to  the  public  in  this 
bill  at  all  that  you  can  suggest? 

Mr.  Stone.  I  can  not  see  any,  but  I  can  see  a  whole  lot  of  safe- 
guards for  industrial  peace. 

The  Chairiman.  Outside  of  the  public  the  only  two  parties  inter- 
ested are  the  railroads  on  one  side  and  their  employees  on  the  other? 

Mr.  Stone.  Yes. 

The  Chairman.  And  they  would  both  agree? 

Mr.  Stone.  Yes. 

The  Chairman.  And  these  gentlemen  In  Avhom  you  have  such 
confidence — Judge  Knapp  and  Dr.  Neill  and  the  representatives  of 
the  Civic  Federation  are  of  the  same  A'ieAv  ? 

Mr.  Stone.  Yes,  sir. 

The  Chairman.  They  Avant  this  bill  passed  without  amendment? 
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Mr.  Stone.  Yes,  sir;  the  bill  as  it  lays  before  you  is  not  only  the 
result  of  our  judgment  but  the  result  of  years  of  bitter  experience. 

The  Chairman.  How  long  have  you  been  engaged  in  framing  this 
bill? 

Mr.  Stone.  We  have  been  discussing  the  bill  off  and  on  for  three 
years.     It  finally  crystalized 

The  Chairman.  You  have  had  numerous  discussions? 

Mr.  Stone.  Yes,  sir;  I  suppose  discussions  without  nimiber. 

The  Chairman.  And  you  regard  it  as  3'our  best  expression? 

Mr.  Stone.  I  believe  it  is  the  best  thought  of  the  combined  inter- 
ests that  are  represented  here  in  that  bill. 

Senator  Thompson.  How  long  have  you  been  working  on  it  this 
last  time? 

Mr.  Stone.  I  think  Ave  have  been  working  on  it  perhaps  four  or 
five  months.     That  is,  since  Ave  have  taken 

Senator  Thompson.  You  had  an  organization  meeting  here,  did 
you  not,  in  the  last  feAv  months  or  Aveeks  ? 

Mr.  Stone.  Yes;  aa^c  have  had  several  meetings  here  and  in  J^ew 
York. 

Judge  Knapp.  When  Avas  the  meeting  in  Ncav  York? 

Mr.  Stone.  The  meeting  in  NeAv  York  Avas  held  in  March,  but  it 
has  been  up  by  correspondence,  I  think,  commencing  along  about  last 
September. 

Senator  Thompson.  Was  this  one  of  the  principal  subjects  dis- 
cussed at  that  meeting? 

Mr.  Stone.  Yes;  it  is  the  amendment,  and  it  Avas  more  closely 
brought  out  by  the  firemen,  because  Ave  realized  Avhen  Dr.  Neill  and 
Judge  Knapp  used  their  powder  and  had  the  railroad  come  across  and 
accept  the  arbitration  under  the  Erdman  Act  that  it  Avas  the  last 
time  it  Avould  ever  happen.  We  realized  that  Ave  had  come  to  the 
parting  of  the  Avays  and  that  something  had  to  be  done. 

Senator  Thompson.  That  objection  you  Avould  not  urge  against  a 
committee  of  nine  ? 

Mr.  Stone.  No;  I  would  not  particularly  object  to  nine,  although  I 
think  it  is  unAvieldy.  It  is  too  large.  But  I  am  sure  Ave  all  agree — for 
example,  in  our  eastern  wage  scale  Ave  had  about  $11,000,000  at  stake, 
and  it  is  too  much  poAver  to  put  in  the  hands  of  any  one  man.  I  do 
not  want  to  stake  the  future  welfare  and  the  Avorking  conditions  of 
32,000  engineers  on  the  particular  ideas  of  one  man. 

Senator  Thompson.  That  is,  that  one  man  might  control  the  final 
decision  ? 

Mr.  Stone.  Yes.     I  think  it  is  too  great. 

Senator  Brandegee.  I  Avas  going  to  ask  you  AAhat  is  your  explana- 
tion of  the  fact  that  the  Interstate  Commerce  Commission  failed  to 
state  correctly  the  average  wages  of  the  engineers? 

Mr.  Stone.  I  think  their  system  of  arriAdng  at  the  average  daily 
wage  is  entirely  wrong. 

Senator  Brandegee.  I  mean,  take  the  engineers:  it  Avould  seem  to 
me  to  be  a  sirnjple  problem,  Avithout  being  familiar  Avith  it  at  all. 
What  is  the  difficulty  about  ascertaining  the  average  dail}^  Avage  of 
the  engineers,  if  you  knoAv  the  wages  paid  on  each  road  ? 

Mr.  Stone.  In  the  first  place,  all  the  reports  the  Interstate  Com- 
merce Commission  haA^e  are  made  by  the  railroads  themselves.  That 
is  the  first  thing.     The  next  tJiing  is,  an  average  of  a  number  of 
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things  is  misleadino-.  For  example,  I  might  have  four  meals  to-day, 
you  have  three,  another  man  three,  and  another  man  two,  and  the 
average  of  all  is  three,  hut  you  would  have  a  hard  time  making  the 
last  man  believe  he  had  three  meals.  On  a  particular  road  when  you 
take  the  averages  of  the  parties  you  have  a  result  that  nobody  .be- 
lieves. It  does  not  mean  anything.  Figures,  you  know,  can  be 
juggled.  I  have  juggled  a  few  myself,  and  it  is  possible  to  take 
figures  that  you  can  not  question  and  prove  by  them  that  yesterday  is 
the  day  after  to-morrow. 

Senator  Brandegee.  I  can  understand  that  possibly  the  average 
Avould  not  represent  in  many  instances  what  the  particular  persons 
received,  of  course,  but  I  understood  you  to  say  that  their  figures 
vrere  wrong,  and  that  you  would  not  accept  them  at  all. 

Mr.  S'JONE.  No,  sir:  and  the  firemen  in  their  late  arbitration  re- 
fused absolutely  to  accept  them,  and  we  have  torn  them  to  pieces  by 
our  statistician  and  proved  them  to  be  incorrect,  and  I  think  it  is  an 
open  secret  at  the  present  time  that  the  Interstate  Commerce  Com- 
mission is  considering  the  adoption  of  a  new  plan  of  keeping  records 
entirely,  so  as  to  arrive  at  a  more  correct  figure. 

Senator  Brandegee.  Since  you  have  called  their  attention  to  this, 
does  the  commission  admit  that  their  figures  are  erroneous? 

Mr.  Stone.  They  admit  they  are  made  up  from  the  best  informa- 
tion they  have. 

Senator  Brandegee.  Do  the  railroads  misstate  the  wages  they  pay  ? 

Mr.  Stone.  No  ;  I  do  not  think  they  intentionally  misstate.  I 
would  not  mean  to  say  that. 

Senator  Brandegee.  If  this  should  become  a  law,  it  would  not  be 
compulsory  arbitration,  would  it? 

Mr.  Stone.  No,  sir. 

Senator  Brandegee.  They  can  arbitrate  if  they  want  to  now,  can 
they  not? 

Mr.  Stone.  Yes,  sir. 

Senator  Brandegee.  It  was  stated  this  mornino^  bv  one  of  the  sen- 
tlemen — Mr.  Arthur,  I  think — that  the  railroad  had  absolutely  de- 
clined to  arbitrate  this  question,  anticipating  difficulties. 

Mr.  Stone.  Yes,  sir. 

Senator  Brandegee.  The  act  provides  in  section  3  that  when  a  con- 
troversy arises  which  can  not  be  settled  through  mediation  the  con- 
troversy may  be  submitted  to  the  arbitration  of  the  board  of  six. 

Even  if  this  bill  which  you  urge  to  meet  this  pending  emergency 
were  passed,  the  railroads  might  still  refuse  to  arbitrate,  might  they 
not? 

Mr  Stone.  They  might,  but  I  do  not  think  they  would,  because 
you  heard  Mr.  Atterbury,  I  think,  speaking  for  the  Pennsylvania 
Railroad,  say  they  would  accept  it,  and  Mr.  Willard,  speaking  for 
the  Baltimore  &  Ohio,  practically  says  the  same  thing;  and  also  Mr. 
Brown,  of  the  New  York  Central  lines,  indorses  this.  So,  with  him, 
spejd<:ing  for  the  IT  lines  he  controls,  they  would  practically  dominate 
the  eastern  country. 

Senator  Brandegee.  AVhat  surprises  me  is  that  they  ai'e  willing 
to  arbitrate  if  we  pass  tliis  bill,  and  yet  they  refuse  to  arbitrate  now, 
and  I  do  not  see  why. 

Mr.  Stone.  Tliis  is  why:  lender  the  present  arbitration  you  have 
only  three.    Each  side  selects  a  partisan. 
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Senator  Brandegee.  T  am  not  talking  about  the  P>dman  Act.  I 
mean  to  Fay  it  seems  to  me,  offhand,  without  any  knowledge  of  what 
has  led  up  to  this  controversy,  that  if  the  two  parties  had  a  sincere 
desire  to  compose  their  differences,  it  is  perfectly  within  their  power 
now  to  appoint,  say,  six  or  nine  men  and  provide  for  their  appoint- 
ment in  such  manner  as  they  might  agree  upon.  If  the  spirit  of  ar- 
bitration were  present,  it  seems  to  me  they  could  arbitrate  now. 

Mr.  Stone.  That  is  perhaps  true.  I  did.  I  went  outside  of  the 
law  and  arbitrated,  and  I  paid  up  not  only  in  the  expenses  of  the 
arbitration  but  I  paid  dearly  for  the  award  we  got,  and  I  say  to  you 
frankly  that  we  are  not  going  out  of  the  law  to  arbitrate  again, 
regardless  of  what  the  need  may  be. 

Senator  Brakdegee.  What  has  been  the  difficulty? 

Mr.  Stone.  The  difficulty  is  that  after  the  award  is  handed  down 
you  can  not  get  it  put  into  effect. 

Senator  Brandegee.  I  am  in  favor  of  this  bill  personally,  so  far 
as  I  know  at  the  present  time,  but  I  was  at  a  loss  to  explain  to  myself 
why  both  parties  could  get  together  in  such  a  friendly  spirit  after 
this  w^as  passed,  which  simply  leaves  it  optional  with  them  to  do, 
provided  they  wxre  willing  to  do  it  if  they  wanted  to,  while  they  are 
unwilling  now. 

Mr.  Stone.  There  is  this  difference.  When  you  are  arbitrating 
under  the  law  you  have  a  moral  effect  that  you  do  not  get  in  any 
other  way. 

Senator  Brandegee.  I  can  see  that  if  the  award  was  enforceable  as 
a  judgment  of  a  court,  by  execution  or  by  an  injunction,  that  this 
would  be  a  more  binding  and  efficacious  remedy  than  the  other,  but  I 
myself  can  not  understand  why  you  could  not  do  everything  now  if 
you  wanted  to  that  you  could  do  if  w^e  passed  this  optional  bill. 

Mr.  Stone.  We  could,  perhaps,  but  unfortunately  the  millennium 
is  not  here.  Wlien  we  arrive  at  that  day,  when  we  will  all  do  right 
and  be  right,  we  will  not  need  any  boards. 

Senator  Brandegee.  That  is  a  sort  of  Christian  Science  treatment  ? 

Mr.  Stone.  It  is  a  kind  of  an  absent  treatment  at  some  times. 
[Laughter.] 

Senator  TTio:NrpsoN.  Let  me  ask  you  another  question  about  the 
number  of  this  board.  I  am  not  quite  satisfied.  I  feel  like  Senator 
Pomerene.  The  even  number  six  does  not  seem  right  to  me  as  a 
lawyer.  To  obviate  the  objection  you  have  raised,  why  Avould  it  not 
do  to  have  a  board  of  nine  and  permit  a  verdict  of  seven  to  control 
the  decision?    That  Avould  not  place  the  responsibility  upon  one  man. 

Mr.  Stone.  I  do  not  see  any  particular  objection  to  a  board  of 
nine,  although  I  think  it  is  too  bulky.  I  think  we  are  borrowing  a 
whole  lot  of  trouble  in  bridging  a  stream  that  Ave  will  never  come  to. 
I  want  to  say  to  you  Avhen  a  board  of  six  appointed  under  a  law  of 
the  United  States,  two  and  two  and  two,  fail  utterly  to  get  together, 
the  parties  at  interest  have  got  to  have  a  pretty  strong  position  that 
will  let  them  take  the  bit  in  their  teeth  and  go  away  and  strike. 

Senator  Tiio]NrpsoN.  Then  would  not  one  side  or  the  other  lose 
greater  rights  than  if  a  decision  could  be  reached  in  some  other  way? 
One  side  would  surrender  more  than  they  Avould  if  it  could  V  decided 
by  a  smaller  number? 

Mr.  Stone.  Probably  both  sides  would  surrender  something  in  the 
spirit  of  trying  to  get  together.     Just  think  of  leaving  the  whole 
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tiling-  to  one  man,  or  to  one  infliience,  like  in  our  own  arbitration  in 
the  East,  when  we  had  a  class  of  men  who  were  so  class  conscious 
that  they  practically  ran  the  steam  roller  over  different  questions 
that  both  Mr.  Willard,  who  represented  the  railroads,  and  Mr. 
Morissey,  who  represented  the  engineers,  agreed  were  right.  Yet  the 
steam  roller  worked  merrily  on. 

Senator  Thompson.  I  am  thinking  of  the  interests  of  both  parties 
to  the  contention.  I  know  from  my  little  experience  in  the  court 
and  on  the  bench  that  a  decision — a  unanimous  decision — of  12  men 
is  more  times  erroneous  than  a  decision  of  7  out  of  the  12,  and  a 
greater  injustice  is  sometimes  done  by  requiring  a  unanimous  verdict. 

Mr.  SiX)NE.  So  far  as  that  is  concerned,  I  would  rather  leave  it  to 
the  presiding  judge  at  any  time  than  I  would  to  the  jury  at  any 
stage  of  the  game. 

Senator  Thompson.  You  are  trying  to  frame  a  plan  here  so  that 
an  agreement  can  be  reached  to  the  advantage  of  all  ? 

Mr.  Stone.  I  believe  we  have  got  it. 

Senator  Robinson.  The  chief  virtue  in  six  is  that  they  have  all 
agreed  upon  it  and  all  want  it? 

Mr.  Stone.   Yes;  and  Ave  would  not  have  seven  as  a  gift. 

Mr.  LoAV.  I  will  next  present  Mr.  Post,  Avho  is  the  president  of 
the  Eailway  Business  Association.  He  has  been  much  interested, 
and  his  organization  behind  him,  in  having  the  Erdman  law  amended 
so  that  it  Avould  meet  the  AdeAvs  of  both  sides,  and  Ave  of  the  National 
CiAdc  Federation  happened  to  hear  that  and  asked  Mr.  Post  if  he 
would  come  here  and  present  the  vieAvs  of  his  organization. 

STATEMENT  OF  MR.  GEORGE  A.  POST,  PRESIDENT  RAILWAY 

BUSINESS  ASSOCIATION. 

Mr.  Post.  Mr.  Chairman  and  Senators,  the  Kailway  Business 
Association  is  an  organization  of  manufacturers  of  all  of  the  differ- 
ent kinds  of  material  and  equipment  entering  into  the  building  and 
maintenance  of  the  railroads  of  the  country,  an  organization  giving 
employment  to  a  million  and  a  half  Avorkingmen  in  this  country, 
o:iAdng  sustenance  to  G,000,000  or  7,000,000  of  its  population,  paying 
$250,000  yearly  of  the  freights  earned  by  the  railroads,  and  using 
some  225,000  cars  of  their  total  equipment  in  the  transportation  of 
our  commodities. 

I  Avould  say  in  the  beginning  that  this  has  been  a  most  interesting 
and  illuminating  afternoon  for  me,  having  at  one  time  had  the  honor 
of  sitting  as  you  gentlemen  noAV  do  as  a  Member  of  the  Congress  of 
the  United  States,  acting  as  a  member  of  different  committees  before 
Avhom  have  come  many  people  contesting  for  certain  desires  upper- 
most in  their  minds,  pulling  and  hauling  each  other,  each  trying  to 
get  the  advantage  of  the  other.  But  this  afternoon  I  have  Avitnessed 
a  most  glorious  sight,  a  joint  committee  of  the  Senate  and  the  House 
listening  to  all  parties  Avho  are  interested  in  controversies  upon  the 
Avage  question,  one  of  the  most  A^ital  questions  affecting  humanity, 
pleading  Avith  this  committee  that  you  shall  accept  from  them  the 
draft  of  a  bill  to  be  passed  at  the  earliest  possible  moment  by  Con- 
gress, to  Avhich  they  have  given  much  earnest  thought,  as  they  have 
come  to  realize  the  dangers  that  confront  the  country  if  there  shall 
not  be  an  agreement  and  harmonizing  of  these  great  conflicting  in- 
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terests,  and  who  have  given  and  taken  in  these  conferences,  these  men 
who  are  accustomed  to  the  exercise  of  power,  the  control! ing  of  large 
bodies  of  men,  and  yet  they  have  met  each  other  face  to  face,  and 
have  had  the  patriotism  and  the  administrative  judgment  to  concede 
some  points  Avhich  they  thought  they  would  prefer  to  have  in  this 
bill,  showing  deference  to  the  protests  of  others,  weighing  Avhether 
it  should  be  D  or  (>  or  3  or  11  men  that  should  sit  on  a  board,  and 
they  have  found  that  6  Avould  satisfy  them  all. 

The  organization  which  I  have  the  honor  to  represent  has  not  par- 
ticipated in  any  of  their  conferences,  although  invited  to  do  so  by 
Mayor  Low.  Our  position  is  that  of  an  important  part  of  the  public 
which  uses  these  railways.  We  have  factories  all  over  the  country, 
we  must  have  transportation  facilities,  and  in  appearing  before  you 
I  feel  that  I,  in  a  feeble  w^ay,  may  call  myself  a  representative  of 
the  public,  which  constitutes  the  third  party  to  the  controversies  which 
these  people  are  trying  so  earnestly  to  compose. 

Therefore,  gentlemen,  it  is  not  necessary  for  me  to  review  to  you 
the  arguments  that  have  been  so  ably  presented  by  them  of  wla^  they 
have  done  certain  things,  but  to  come  to  you  as  a  representative  of 
the  business  men  and  say  that  what  these  men  want  I  believe  the  pub- 
lic of  the  United  States  is  yearning  for,  and  that  is  immediate  action, 
the  passage  under  any  kind  of  emergency  parliamentary  practice 
that  can  be  designed  to  meet  this  particular  case,  so  that  when  this 
vote  that  is  now^  being  taken  sliall  be  filed  Avith  the  officers  of  these 
organizations,  and  again  the  employers  and  the  employees  shall 
face  each  other,  there  shall  be  a  method  of  arbitration  provided  which 
public  opinion  will  insi.st  shall  be  availed  of. 

It  has  been  asked  by  one  of  the  honorable  members  of  the  com- 
mittee. Will  they  do  it?  I  am  confident  that  such  is  the  state  of 
public  sentiment  to-day  that  an}^  of  these  organizations  making  their 
demands,  or  any  organization  refusing  demands  and  finally  getting 
to  this  crucial  situation  wdiere  something  must  be  done  by  mediation 
and  arbitration,  that  either  side  offering  to  go — the  wording  of  the 
statute  is  "  may  " — but  if  either  side  shall  say,  Let  us  avail  ourselves 
of  this  bill  as  it  has  been  passed  by  Congress,  there  is  not  any  rail- 
road organization,  there  is  not  any  labor  organization  that  will  face 
the  obloquy  that  Avould  be  heaped  upon  them  by  the  public  by  refusing 
to  accept  the  provisions  of  this  act. 

The  Railway  Business  Association,  when  this  matter  first  began 
to  be  bruited,  took  a  very  active  ayd  earnest  interest  in  it.  We  knew 
what  it  meant  to  us  as  well  as  the  rest  of  the  business  public,  and 
we  issued  a  bulletin  upon  this  subject  entitled  "  The  National  Menace 
of  Railway  Strikes."  Our  secretary.  Mr.  Noxon,  has  copies  of  what 
we  call  Bulletin  No.  12,  which  I  shall  ask  him  to  leave  with  the 
committee,  so  that  they  may  see  Avhat  was  the  position  assumed  by 
our  organization,  in  Avhich  we  discussed  Avhat  we  thought  ought  to 
be  done.  We  ourselves  proposed  certain  provisions  which  should 
be  enumerated  in  this  bill.  Some  of  them  have  been  included  and 
others  have  been  left  out.  But  whatever  the  judgment  of  these 
people,  we  are  not  here  to  say  to  you  that  Ave  Avant  any  of  our  sug- 
gestions incorporated  noAv,  because  AA^e  boAv  to  the  consensus  of  opin- 
ion of  these  men  Avho  haA'e  given  it  such  continuous  thought.  When 
our  bulletin  Avent  abroad,  scattered  throughout  the  country,  going 
in  all  the  ncAvspaper  offices  in  the  cities  of  this  country,  Ave  have  had 
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our  reader,  who  goes  over  the  cohimns  of  those  papers,  clip  out  the 
references,  editorial  utterances,  expressing  the  opinion  of  individuals, 
or  anything  of  that  kind,  and  we  will  also  lay  before  you  clippings 
that  liave  been  taken  froni  those  papers,  which  will  convey  to  your 
minds  what  has  been  said  upon  this  question  and  upon. the  desirabil- 
ity and  the  necessity  of  such  a  bill  as  this,  and  that  it  is  important 
that  it  should  be  done  at  the  earliest  possible  moment. 

I  Avill  say,  also,  that  my  reader  tells  me  that  in  all  the  papers  he 
has  read  that  have  come  from  all  quarters  of  our  country,  that,  while 
in  many  of  them  have  been  urgent  editorial  expressions  urging  this, 
there  has  not  been  one  paper  in  the  United  States,  so  far  as  we  have 
found,  which  has  opposed  the  passage  of  a  bill  such  as  this  which 
is  now  before  you. 

One  other  matter,  gentlemen,  and  I  am  through.  That  is,  as  a 
business  man,  some  attention  has  been  paid  to  the  cost  that  might 
be  involved  in  the  passage  of  this  bill.  I  feel  that  I  represent  in 
your  presence  men  Avho  represent  investments  running  high  into  the 
hundreds  of  millions  of  dollars,  who  are  heavy  taxpayers  in  all  of 
the  States  of  the  Union,  who  contribute  to  the  revenues  of  our  Gov- 
ernment stupendous  amounts  of  money,  and  I  can  give  you  assur- 
ance, gentlemen,  that  the  business  public  of  the  United  States  will 
point  no  finger  of  criticism  upon  any  amount  of  money  that  is  nec- 
essary to  install  this  board  of  mediation  and  to  pa}^  the  expenses  of 
arbitration,  no  matter  what  figure  it  may  be,  because  it  Avill  be  the 
best  possible  investment  4hat  can  be  made  by  this  Government  for 
the  establishment  of  industrial  peace  instead  of  bemg  constantl}^ 
upon  the  verge  of  industrial  war,  with  all  of  its  di^^astrous  conse- 
quences to  us  all. 

I  thank  you. 

(The  bulletin  and  ncAvspaper  clippings  referred  to  above  are  as 
follows:) 

[Railway  Business  Association  Bulletin  No.   12.] 

The  National  Menace  of  ILmlway  Strikes — Immediate  Legislation  Impera- 
tive— Federal  Arbitration  Law  No  Longer  Adequate — More  Wage  Contro- 
versies Threaten  Disastrous  Tie-up — Extra  Session  the  Time  for  Action. 

Congress  is  soon  to  convene  in  extra  session  for  the  consideration  of  subjects 
deemed  of  great  importance  to  the  country.  Though  it  is  well  understood  that 
the  scope  of  the  matters  to  be  dealt  with  is  to  be  limited,  there  is  one  question 
upon  which  legislation  has  apparently  not  been  contemplated,  and  upon  which 
wise  action  would  do  much  to  "'reassure  business."  One  acute  cause  of  busi- 
ness anxiety  at  this  moment  is  the  fear. that  through  a  failure  of  the  Federal 
Erdman  Act  arbitration  of  railway  labor  disputes  may  break  down  and  plunge 
large  areas  or  perhaps  the  whole  country  into  the  chaos  and  disaster  of  a  strike. 
This  bulletin  is  issued  in  the  hope  that  it  may  be  helpful  in  crystallizing  i)ublic 
sentiment  to  the  end  that  Congress  may  be  impressed  with  the  fact  that  no  leg- 
islation is  of  more  importance  at  this  time  than  to  create  machinery  of  arbi- 
tration which  will  guard  as  effectively  as  possible  against  the  occurrence  of 
strikes  involving  interruption  to  railway  operation. 

Geo.  a.  Post, 
President  Railway  Business  Association. 

congress  at  the  extra  session  should  make  arbitration  procedure  so 
acceptable  to  employees  and  railway  managers  that  adjustment  of 
disputes  will  be  assured  without  inflicting  interruption  of  train 
service  upon  millions  of  neutrals. 

The  country's  bare  escape  during  recent  months  from  railway  strikes  tying 
up  traffic   throughout   territory   containing   in   some  instances  nearly   half   the 
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whole  population  makes  it  imperative  to  remove  at  once  the  possibility  of  such 
a  situation  in  future. 

What  would  occur  if  any  one  of  the  classes  of  labor  in  the  operation  of 
railway  trains  over  such  Jin  area  should  quit  work  for  any  considerable  time 
is  beyond  anything  in  Americjin  experience.  It  would  paralyze  conmierce  and 
bring  hunger  and  misery  to  millions. 

There  is  no  reason  to  doubt  that  demands  for  increase  of  wages  or  more 
favorable  working  conditions  will  frecjuently  take  the  form  of  concerted 
action  by  employees  on  many  lines  at  once.  The  allegation  as  to  cost  of  living 
upon  which  railway  employees  have  relied  for  public  sympathy  in  their 
demand  for  enlarged  compensation  has  been  made  sinuiltaneously  all  over  the 
country.  The  consequent  concurrent  demand  which  has  developed  the  large- 
scale  disputes  gives  every  ap])earance  of  having  become  a  permanent  feature 
in  such  negotiations.  The  eastern  conductors  and  trainmen  have  announced  a 
purpose  to  press  demands  after  the  firemen's  case  is  concluded. 

IMMEDIATE   ACTION    DESIRABLE. 

The  urgency  of  the  situation  leads  the  Railway  Business  Association  to  go 
outside  its  main  function  of  conciliation  between  railways  and  the  public  and 
seek  to  arouse  the  public,  the  railway  employees,  and  the  railway  managers  to 
cooperation  and  the  President  and  Congress  to  action  at  the  extra  session. 
The  Fe<leral  Erdman  Act,  through  which  until  recently  strikes  causing  inter- 
ruption to  train  service  have  been  almost  wholly  prevented,  has  all  but  broken 
down  at  the  point  where,  mediation  failing,  arbitration  was  attem])ted  in  the 
large-scale  dispute  involving  many  roads  at  once.  The  eastern  engineers'  case 
was  arbitrated  outside  the  act.  In  the  eastern  firemen's  case  the  roads  agreed 
to  arbitration  under  the  act  only  after  earnest  protest  and  because  they 
believed  this  to  be  the  only  means  of  averting  a  strike.  The  firemen  through 
their  officials  went  on  record  as  favoring  amendments  which  would  render  the 
act  more  applicable  to  present  conditions. 

The  Erdman  Act  should  be  amended  forthwith  or  legislation  substituted  for 
it  providing  a  form  of  voluntary  arbitration  so  little  open  to  valid  objection  as 
to  deprive  disputants  of  all  reasonable  excuse  for  declining  arbitration  under 
the  law.  To  postpone  remedial  legislation  is  to  invite  widespread  and,  perhaps, 
national  disaster  at  any  moment. 

DEFECTS    OF    THE    ERDMAN    ACT. 

While  effective  in  averting  strikes  through  mediation  in  controversies  of 
whatever  extent,  the  Erdman  Act  is  unsatisfactory  in  large-scale  disputes  if 
they  reach  the  arbitration  stage. 

Arbitration  outside  the  act,  on  the  other  hand,  as  tried  in  the  engineers' 
case,  was  declined  by  the  firemen  on  the  ground  that  they  desired  the  decision 
to  be  an  award,  without  recommendation  of  new  legislation,  and  believed  the 
act  would  so  restrict  the  findings,  and  also  on  the  ground  that  the  testimony 
should  be  taken  under  oath,  as  provided  by  the  act. 

What  are  the  defects  of  the  Erdman  Act? 

Size  of  hoard. — The  act  provides  for  a  board  of  but  three  arbitrators,  two 
of  whom  represent  the  respective  parties.  All  concerned  urge  that  a  decision 
involving  many  roads  over  a  wide  area,  many  thousands  of  employees,  and 
many  million  dollars  annually  should  be  rendered  by  a  board  having  more 
neutrals  than  one.  Provision  should  be  made  in  the  act  for  fixing  upon  a 
larger  number  when  desired.  An  increase  in  the  proportion  of  the  number  of 
neutral  arbitrators  to  partisans  will  bring  more  minds  to  bear  upon  the  many 
questions  arising  in  large  areas  and  tend  to  promote  equity  in  the  decisions. 

Time  for  investigation. — The  act  limits  the  time  for  the  investigation  to  30 
days.  It  is  said  that  in  so  short  a  time  the  investigation  is  likely  to  result  in 
little  more  than  a  splitting  of  differences.  The  time  for  the  investigation  should 
be  made  elastic. 

Statistics. — If  statistics  and  other  data  now  available  are  unfitted  for  this 
purpose,  machinery  should  be  established  for  standardizing,  collecting,  keeping, 
and  furnishing  information  which  will  meet  the  need. 

Scope  of  those  affected. — The  statute  now  affects  only  employees  engaged  in 
train  service — engineers,  firemen,  conductors,  trainmen,  yard  and  switch  men, 
and  telegraphers.  Other  classes  frequently  appeal  to  the  Government  medi- 
ators, and  their  organizations  have  asked  that  the  law  be  extended  to  include 
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them.  Some  of  the  most  serious  strikes  affecting;  lar^e  territory  have  been 
those  of  shojimen  and  others  not  enj^a^ed  in  train  service.  The  act  should  be 
made  applicable  to  all  railway  employees. 

Mvdidtor.s. — It  is  urged  thct  the  buiden  of  mediation,  already  heavy,  will 
hicrease  as  time  jjjoes  on,  especially  if  the  act  is  extended  to  include  all  classes 
of  railway  employees.  The  machinery  of  mediation  should  therefore  be  made 
adequate  to  the  enlarging  demands  upon  it.  It  is  also  pointed  out  that  only 
a  few  Federal  ofiicers  are  ex  othcio  eligible  to  appointment  as  mediators.  The 
mediator  has  the  function  when  the  representatives  of  the  parties  fail  to  agree 
of  appointing  neutral  arbitrators.  There  would  always  be  the  temptation  in, 
one  quarter  or  another  when  a  vacancy  arose  in  a  position  the  occupant  of 
which  is  eligible  as  mediator  to  urge  candidates  primarily  because  of  their 
supposed  predisposition  in  labor  disputes.  Nor  is  there  any  assurance  that 
future  incumbents,  however  competent  in  the  offices  designated  in  the  statute, 
will  by  temperament  and  training  be  qualified  for  the  extremely  difficult  work 
of  mediation.  Eligibility  to  appointment  as  a  mediator  having  the  function 
of  appointing  neutral  arbitrators  should  be  made  to  depend  as  completely  as 
possible  upon  personality  and  experience  for  the  specific  function  of  mediation. 

LET   ALL  COOPERATE. 

Railwaj'  managers,  railway  employees,  and  the  public  should  cooperate  to 
obtain  legislation  which  will  place  them  squarely  on  the  side  of  industrial  peace 
and  public  convenience  and  accomplish  some  progress  in  the  direction  of  equity 
for  all  concerned  in  the  settlement  of  wage  disputes. 

To  save  all  the  people  from  the  waste  and  the  misery  of  strikes  is  so  impera- 
tive that  it  would  seem  that  the  President  and  the  leaders  in  Congress  might 
well  include  in  their  legislative  program  for  the  forthcoming  extra  session  con- 
sideration of  appropriate  measures  for  the  strengthening  and  improvement  of 
the  machinery  for  arbitration  in  railway  labor  controversies. 
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Acme  Machinery  Co. 

Adams  &  Westlake  Co. 

Ajax  Forge  Co. 

Ajax  Manufacturing  Co. 

Alan  Wood  Iron  &  Steel  Co. 

American  Arch  Co. 

American  Bank  Note  Co. 

American  Brake  Co. 

American  Brake  Shoe  &  Foundry  Co. 

American  Hoist  &  Derrick  Co. 

American  Iron  «&  Steel  Manufacturing 

Co. 
American  Ijocomotive  Co. 
American  Materials  Co. 
American  Nut  &  Bolt  Fastener  Co. 
American  Radiator  Co. 
American  Steel  Foundries. 
American  Tool  Works  Co. 
American  Valve  &  Meter  Co. 


Atlantic  Works. 

Ayer  &  Lord  Tie  Co. 

Baldwin   (The)   Ix)comotive  Works. 

Barbour  Stockwell  Co. 

Barney  &  Smith  Car  Co. 

Barnum  Richardson  Co. 

Bass  Foundry  &  Machine  Co. 

Baush  Machine  Tool  Co. 

Beaver  Dam  Malleable  Iron  Co. 

Beck  &  Corbitt  Iron  Co. 

Berry  Bros.   (Ltd.). 

Bettendorf  Axle  Co. 

Bosley   (D.  W.)    Co. 

Bourne-Fuller  Co. 

Bowser  (S.  F.)  &  Co.   (Inc.). 

Bradley   (Osgood)   Car  Co. 

Bridgeport  Malleable  Iron  Co. 

Brill    (J.  G.)   Co. 

Bronze  INIetal  Co. 
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Brookor    (Charles  F.). 

Brown  Car  Wheel  Works. 

Buckeye  Steel  Castings  Co. 

Bucyrus  Co. 

Budn   C^o. 

Buffalo  Brake  Beam  Co. 

Buffalo  Car  Wheel  Foundry  Co. 

Burden  Iron  Co. 

Cambria   Steel  Co. 

Camel  Co. 

Carnegie  Steel   Co. 

Central  Coal  &  Coke  Co. 

Central   Electric  Co. 

Central  Railwav  Signal  Co. 

Chase  (L.  C.)   &  Co. 

Chicago  Bearing  Metal  Co. 

Chicago  Bridge  &  Iron  Works. 

Chicago  Car  Heating  Co. 

Chicago  Pneumatic  Tool  Co. 

Chicago  Railway  Equipment  Co. 

Chicago  Varnish  Co. 

City  Fuel  Co. 

Cleveland  Car  Specialty  Co. 

Cleveland  Copper  Ferrule  Co. 

Cleveland  Frog  &  Crossing  Co. 

Cleveland  Twist  Drill  Co. 

Clow  (James  B.)   &  Sons. 

Coale  (Thomas  E.)  Lumber  Co. 

Columbia  Refining  Co. 

Columbus  Iron  &  Steel  Co. 

Commonwealth  Steel  Co. 

Consolidated  Car-Heating  Co. 

Corning  Glass  Works. 

Crerar,  Adams  &  Co. 

Crocker  Bros. 

Crucible  Steel  Co.  of  America. 

Curtain   Supply  Co. 

Cyclops  Steel  Works. 

Dayton  Malleable  Iron  Co. 

Dayton  Manufacturing  Co. 

Dearborn  Chemical  Co. 

Decatur  Car  Wheel  Co. 

Devoe  (F.  W.)  &  Raynolds  (C.  T.)  Co. 

Dickson  Car  Wheel   Co. 

Dixon   (Joseph)   Crucible  Co. 

Dressel  Railway  Lamp  Works. 

Duff  Manufacturing  Co. 

Edgar     Allen     American     Manganese 

Steel  Co. 
Electric  Railwav  Journal. 
Elliot  Frog  &   Switch  Co. 
Elliott-Fisher  Co. 
Elyria  Iron  &  Steel  Co. 
Fairbanks,  Morse  &  Co. 
Flannery  Bolt  Co. 
Fort  Pitt  Malleable  Iron  Co. 
Franklin  Manufacturing  Co. 
Franldin  Railway  Supply  Co. 
Franklin  Steel  (jo. 
Galena -Signal  Oil  Co. 
Garlock  Packing  Co. 
General  Electric  Co. 
General  Railway  Signal  Co. 
General  Railway  Supply  Co. 
Gold  Car  Heating  &  Lighting  Co. 
Golden-Anderson  Valve  Specialty  Co. 


(iouhl    Coupler   Co. 
Graham  Nut  Co. 
Grand  Rapids  Malleable  Works. 
Gray  (I»eter)  &  Sons  (Inc.). 
Green's  Car  Wheel  Manufacturing  Co. 
(ireene   (Stephen)   Co. 
(irittin  Wheel  Co. 
Grip  Nut  Co. 
Hale  &  Kilburn  Co. 
Hall  Signal  Co. 
Hammett   (H.  G.) 
Hanna    (M.  A.)  &  Co. 
Harbison-Walker  Refractories  Co. 
Haskell  &  Barker  Car  Co. 
Heath  &  Milligan  Manufacturing  Co. 
Hettler  (Herman  H.)   Lumber  Co. 
Hewitt  Manufacturing  Co. 
Heywood  Bros.  &  Wakefield  Co. 
Hibbard,  Spencer,  Bartlett  &  Co. 
Hildreth  Varnish  Co. 
Ilines  (Edward)   Lumber  Co, 
Hoopes  &  Townsend  Co. 
Hunt  (Robert  W.)  &  Co. 
Hunt-Spiller    Manufacturing    Corpora- 
tion. 
Hutchins  Car  Roofing  Co. 
Independent  Pneumatic  Tool  Co. 
Ingersoll-Rand  Co. 
Inland  Steel  Co. 
Iroquois  Iron  Co. 
Jeffrey  Manufacturing  Co. 
Jenkins  Bros. 
Joyce,  Cridland  Co. 
Joyce- Watkins  Co. 
Kay  &  Ess  Co. 

Keith  Car  &  Manufacturing  Co. 
Kerite  Insulated  Wive  &  Cable  Co. 
Keystone  Coal  &  Coke  Co. 
La  Belle  Iron  Works. 
Laconia  Car  Co. 
Lima  Locomotive  Corporation. 
Lidgerwood  Manufacturing  Co. 
Lockhart  Iron  «fe  Steel  Co. 
Locomotive  Finished  Material  Co. 
Locomotive  Superheater  Co. 
Lodge  &  Shipley  Machine  Tool  Co. 
Lowe  Bros.  Co. 
Lunkenheimer  Co. 
McConway  &  Torley  Co. 
McCord  &  Co. 

Mcllvain  (J.  Gibson)  &  Co. 
McQuesten   (George)   Co. 
Magnus  Metal  Co. 
Manganese  Steel  Rail  Co. 
Manning.  Maxwell  »&  Moore  (Inc.). 
Marion  ^lalleable  Iron  Works. 
Maryland  Brass  &  Metal  Works. 
Maryland  Car  Wheel  Works. 
Midvale  Steel  Co. 
Milwaukee  Coke  &  Gas  Co. 
Milwaukee- Western  Fuel  Co. 
Miner  (W.  H.)   Co. 
Minneapolis  Steel  &  Machinery  Co. 
Missouri  Malleable  Iron  Co. 
Mordeu  Frog  &  Crossing  Works. 
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More- Jones  Krnss  &  Metal  Co. 

Morse  Twist  Drill  &  Machine  Co. 

Mott  (J.  L.)   Iron  AVorks. 

Monnd  City  Paint  &  Color  Co 

Monnt  Vernon  Car  Mannfacturiug  Co. 

Mndsre  (Burton  W.)  &  Co. 

Mnrpliy  Varnish  Co. 

Nathan  Manufacturing  Co. 

National  Cash  Register  Co. 

National  Lock  Washer  Co. 

National  jNIachinery  Co. 

National  JNIalleable  Castings  Co. 

National  Pole  Co. 

New  York  Air  Brake  Co. 

New    York     Belting    &     Packing    Co. 

(Ltd.). 
New  York  Switch  &  Crossing  Co. 
Nicholson  File  Co. 
Niles-Benient-Pond  Co. 
North  Western  Fuel  Co. 
Ohio  Malleable  Iron  Co. 
Oliver  Tyi^ewriter  Co. 
P.  &  M.  Co. 
Pantasote  Co. 
Parkesbnrg  Iron  Co. 
Patterson   (John  H.). 
Patterson-Sargent  Co. 
Peerless  Rubber  Manufacturing  Co. 
Pettibone,  Mulliken  &  Co. 
Pickands.  Brown  &  Co. 
Pickands.  Mather  &  Co. 
Pilliod  Co. 

Pittsburgh  Forge  &  Iron  Co. 
Pittsburgh  Plate  Glass  Co. 
Pittsburgh  Spring  &  Steel  Co. 
Pneumatic  Gate  Co. 
Poole  Bros. 

Positive  Lock  Washer  Co. 
Pratt  &  Lambert  (Inc.). 
Pratt  &  Letch  worth  Co. 
Pressed  Steel  Car  Co. 
Pyle-National  Electric  Headlight  Co. 
Railroad  Supply  Co. 
Railway  Age  Gazette. 
Railway  Steel-Spring  Co. 
Ralston  Steel  Car  Co. 
Ramapo  Foundry  &  Wheel  Works. 
Ramapo  Iron  Works; 
Rand.  McNally  &  Co. 
Republic  Iron  &  Steel  Co. 
Revere  Rubber  Co. 
Ridgely,  (Charles  A.)  &  Co. 
Robinson.  Cary  &  Sands  Co. 
Rodger  Ballast  Car  Co. 
Rogers,  Brown  &  Co. 
Ross-Meehan  Foundry  Co. 
Ryerson  (Jos.  T.)  &  Son. 
Safety  Car  Heating  &  Lighting  Co. 
St.  Paul  Foundry  Co. 
Sawyer  Goodman  Co. 


Schieren  (Charles  A.)  Co. 

Scranton  Bolt  &  Nut  Co. 

Scully  Steel  &  Iron  Co. 

Sellers  jManufacturing  Co. 

Sellers  (William)  &  Co.  (Inc.). 

Sherburne  &  Co. 

Sherwin-Williams  Co. 

Simmons  Hardware  Co. 

Sinnnons  Manufacturing  Co. 

Soper  Lumber  Co. 

Spencer  Otis  Co. 

Standard  Car  Truck  Co. 

Standard  Car  Wheel  Co. 

Standard  Coupler  Co. 

Standard  Forgings  Co. 

Standard  Heat  &  Ventilation  Co.  (Inc.). 

Standnrd  Paint  Co. 

Standard  Railway  Equipment  Co. 

Standard  Steel  Car  Co. 

Standard  Steel  Works  Co. 

Standjird  Supply  &  Equipment  Co. 

Standard  Tool  Co. 

Storrs  Mica  Co. 

Stromberg,  Allen  &  Co. 

Symington   (T.  H.)  Co. 

Taylor   (W.  P.)   Co. 

Tindel-Morris  Co. 

Transue  &  Williams  Co. 

Treat  (C.  A.)  Manufacturing  Co. 

Tyler  Tube  &  Pipe  Co. 

Tyler  (W.  S.)  Co. 

Underwood  (H.  B.)  «&  Co. 

LTnderwood  Typewriter  Co. 

ITnion  Draft  Gear  Co. 

Union  Spring  &  Manufacturing  Co. 

Union  Steel  Casting  Co. 

Union  Switch  &  Signal  Co. 

United  States  Light  &  Heating  Co. 

United  States  Metal  &  Manufacturing 

Co. 
United  States  Metallic  Packing  Co. 
United  Supply  &  Manufacturing  Co. 
W^nlpole  Tire'&  Rubber  Co. 
Walsh   (P.  T.). 
Warner  &  Swasey  Co. 
Weir  Frog  Co. 
Welsbach  Co. 
Western  Electric  Co. 
Western  Railway  Equipment  Co. 
Western  Wheeled  Scrai>er  Co. 
W^estinghouse  Air  Brake  Co. 
Westinghouse  Church  Kerr  &  Co. 
Westinghouse  Electric  &  Manufactur- 
ing Co. 
White  Enamel  Refrigerator  Co. 
Whiting  Foundry  Equipment  Co. 
Winston  Bros.  Co. 
W^ood  (Guilford  S.). 
Worth  Bros.  Co. 
Wyckotf  Pipe  &  Creosoting  Co. 
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To  Strenghten  Railway  Labor  Arbitration  Law — Editorials  Urging 

Immediate  Action. 

quotations  from  the  press  compiled  by  the  railway  business  association. 

Thirty-two  publications  in  13  States  and  aggregating  2,240,305  circulation  as 
rated  in  standard  listsi. 

[Chicajj;o    Daily    News.] 

It  is  certain  that  the  Erdman  Act  has  proved  a  valuable  instrument  for  the 
prevention  of  strikes  on  the  Nation's  railroads.  The  public  knows  well  the 
harm  that  would  come  from  a  strike,  crippling  operations  on  any  large  number 
of  the  common  carriers.  However,  the  act  is  not  w^holly  satisfactory  either  to 
the  railroad  managers  or  their  employees.  This  was  emphasized  a  few  weeks 
ago  in  the  negotiations  between  the  managers  and  the  firemen  on  54  eastern 
railroads.  It  is  asserted  by  the  Railway  Business  Association  that  the  size  of 
the  arbitration  board  should  be  increased.  As  it  is  now  constituted  it  has 
one  member  for  each  party  to  the  dispute  and  the  third  chosen  by  the  other  two. 
Another  suggestion  is  that  the  time  limit  of  30  days  now  allowed  for  investiga- 
tion be  changed,  since  this  period  may  at  times  prove  insufficient.  The  time 
for  investigation,  it  is  asserted,  should  be  made  elastic.  It  is  proposed  also  that 
machinery  be  established  for  "  standardizing,  collecting,  keeping,  and  furnish- 
ing information  "  to  meet  the  need  for  accurate  statistics  and  other  data.  The 
excellent  suggestion  is  offered  that  "  eligibility  to  appointment  as  a  mediator 
having  the  function  of  appointing  neutral  arbitrators  should  be  made  to  depend 
as  completely  as  possible  upon  personality  and  experience  for  the  specific  func- 
tion of  mediation." 

When  these  main  proposals  have  been  thoroughly  discussed  by  railroad  man- 
agers and  railroad  workers.  Congress  ought  to  be  in  a  good  position  to  strengthen 
a  law  which  has  already  proved  its  inherent  merit.  This  ought  to  be  done  at 
the  present  extra  session. 

[New   York   Globe.] 

The  obvious  thing  to  do  is  to  amend  the  Erdman  Act  at  the  extra  session  of 
Congress  in  the  way  of  bringing  more  neutrals  to  the  arbitration  boards  and  in 
allowing,  when  needed,  more  time  for  investigation.  Congress  should  take  time 
enough  from  the  tariff  question  to  remove  the  admitted  defects  of  the  Erdman 
law. 

[St.    Louis   Times.] 

We  believe  President  Wilson  would  find  a  rare  opportunity  to  put  some  of 
his  high  and  well-considered  ideas  into  practical  form  if  he  could  find  time  and 
occasion  during  the  special  session  to  take  up  the  matter  of  more  effective 
arbitration. 

[Harrisburg    (Pa.)    Telegrapli.] 

The  Erdman  Act,  which  has  been  the  chief  bulwark  against  railway  strikes 
to  date,  has  all  but  broken  down  on  several  recent  occasions.  Unless  its  defects 
are  remedied,  "  widespread,  and  perhaps  national,  disaster  "  may  result. 

[New    York    Tribune.] 

The  Erdman  Act  should  be  amended  to  correspond  with  modern  ideas.  Arbi- 
tration by  a  larger  board  would  be  fairer  to  the  public  and  more  acceptable 
to  the  railroads  and  to  their  men. 

[Buffalo  (N.  Y.)   Commercial.] 

It  is  recognized,  of  course,  that  the  scope  of  matters  to  be  considered  at  the 
extra  session  of  Congress  will  be  limited.  But  the  need  of  reassuring  business 
and  of  averting  all  possible  danger  from  this  source  in  the  future  is  ample 
excuse  for  including  in  the  legislative  program  at  Washington  this  spring  con- 
sideration of  the  arbitration  law. 

[Review    of    Reviews.] 

The  Erdman  Act  ought  to  be  so  amended  as  to  provide  for  a  larger  number 
of  arbitrators. 
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[American    Paint    and    Oil    Dealer.] 

Shippers  and  the  general  public  have  a  deep  interest  in  this  matter,  for  a 
failroad  strike  may  easily  become  a  national  business  disaster. 

[New    York    Evening    Post.] 

Defects  in  the  composition  of  the  arbitrating  board,  as  also  hampering  limi- 
tations upon  the  scope  and  time  of  its  inquiries,  should  be  removed.  If  we  are 
to  have  this  instrument  for  adjusting  industrial  disputes,  everybody  will  con- 
cede that  it  ought  to  be  made  as  perfect  as  possible. 

[Buffalo    (N.    Y.)    Express.] 

The  proper  amendment  of  this  act  would  deprive  the  disi>utants  of  all  rea- 
sonable grounds  for  refusing  arbitration.  No  union  leaders  and  no  railroad 
managers  would  dare  to  face  public  criticism  by  declining  to  arbitrate  under 
an  amended  Erdman  Act. 

[Brooklyn    (N.    Y.)    Eagle.] 

The  subject  is  well  worthy  of  a  place  on  the  si)ecial-session  calendar,  the 
more  so  as  it  should  not  take  long  to  dispose  of  it.  Calamity  may  come  in  any 
event,  but  no  effort  to  avert  it  should  go  by  default. 

[Philadelphia    Evening   Telegraph.] 

The  strike  of  tens  of  thousands  of  railroad  employees,  operating  in  concert, 
has  become  a  menace  in  the  public  eye,  for  which  some  remedy  is  demanded. 
The  time  to  prepare  this  remedy  is  now,  not  following  a  disastrous  conflict 
which  might  easily  have  been  averted. 

[New    York   Journal    of   Commerce.] 

Of  late  the  principal  complaint  against  the  Erdman  Act  has  not  been  based 
on  the  fact  that  it  did  not  apply  to  enough  industries,  but  has  been  founded 
upon  the  alleged  defective  character  of  the  mechanism  it  set  up  for  the  manage- 
ment  of  those  arbitrations  which  it  provided  for.  In  the  railroad  arbitration 
now  in  progress  the  roads  were  critical  of  the  terms  of  the  law,  because  of 
the  short  and  necessarily  inadequate  time  allowed  for  the  consideration  of  the 
disputes  before  the  arbitration  board  and  because  of  the  fact  that  so  small  a 
board — consisting  of  three  members  only — had  the  power  to  decide  questions 
involving  so  much  money.  The  labor  men  have  not  been  satisfied  with  the  way 
in  which  the  arbitrators  were  picked  out  and  have  been  desirous  of  improving 
the  terms  of  the  act. 

[Salt   Lake   City    (Utah)    Evening  Telegram.] 

When  the  country  as  now  constituted  depends  altogether  on  transportation, 
W!d  the  great  cities,  because  of  that  dejiendence,  never  keep  more  than  a  week's 
provisions  ahead,  a  destruction  of  railroads  or  a  strike  that  would  hold  up 
railroads  would  be  followed  almost  instantly  by  sore  distress  and  in  many 
€ases  starvation  among  the  people  crowded  in  the  great  cities, 

[Leslie's    Weekly.] 

There  is  a  feeling  of  anxiety  in  the  business  world  and  railroad  circles  over 
ffie  possibility  of  an  appalling  general  strike  through  the  failure  of  the  Erdman 
Act  to  meet  the  situation.  While  the  extra  session  of  Congress  will  consider 
•DJy  a  limited  number  of  questions  deemed  of  great  importance,  an  amendment 
to  the  Erdman  Act  is  a  matter  of  prime  importance  at  this  time.  An  amendment 
Uiat  would  insure  more  adequate  and  equitable  consideration  of  the  interests 
•f  the  public  and  that  would  guard  as  effectively  as  possible  against  the  occur- 
i«K?e  of  railroad  strikes  would  give  the  whole  business  world  much-needed 
assurance. 

[Sioux   Falls    Argus-Leader.] 

We  hope  that  Congress  will  not  adjourn  before  it  undertakes  such  amendment 
•f  the  Erdman  Act  as  will  make  it  a  workable  thing.  It  is  important  that  this 
Aould  be  done  at  the  present  session  instead  of  at  the  regular  session,  for  the 
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more  promptly  it  is  done  the  less  danger  of  the  waste  of  another  strike.  To 
neglect  the  amendment  of  this  law  to  some  more  convenient  time  is  like  the  rK)st- 
ponement  of  taking  out  fire  insurance.  Your  property  may  burn  before  you 
get  around  to  it.     In  such  cases  as  this  delays  are  truly  dangerous. 

[Middletown  (N.  Y. )  Daily  Argus.] 

Either  the  Erdman  Act  should  be  amended  or  some  other  measure  substituted 
for  it  that  would  be  entirely  shorn  of  any  valid  objections  that  might  in  anywise 
give  a  disputant  a  reasonable  excuse  for  declining  to  accept  arbitration  under  It. 
A  railroad  strike  in  these  days  is  so  far-reaching  and  disastrous  in  its  effects 
upon  all  concerned  that  both  managers  and  employees,  to  say  nothing  of  the 
general  public,  must  devoutly  desire  that  some  satisfactory  court  of  arbitration 
shall  be  instituted  whose  edicts  shall  be  absolutely  just  and  unquestioned. 

[Springfield  (Ohio)  Sun.] 

Employees  and  operators  of  the  great  railroad  systems  of  the  country  are  of 
one  mind  as  to  the  necessity  of  amending  the  Erdman  Act  so  as  to  make  impos- 
sible a  strike  on  any  of  the  great  carriers  of  intra  and  interstate  business. 

[Oakland  (Cal.)  Tribune.] 

It  is  to  be  hoped  Congress  will  amend  the  Erdman  arbitration  act  at  a  reason- 
ably early  date.  The  Erdman  Act  has  utterly  failed  to  accomplish  the  end  it 
was  intended  to  serve,  and  the  need  of  some  better  digested  measure  that  will 
avert  railway  strikes  becomes  more  pressing  with  time.  Under  existing  condi- 
tions a  general  tie-up  of  railway  traffic  is  likely  to  occur  at  any  time.  A 
paralysis  of  our  transportation  system  would  be  disastrous.  It  is  impossible 
to  estimate  what  the  consequences  would  be.  Every  class  in  every  section  would 
feel  the  effects.  Grave  disorders  and  much  suffering  would  inevitably  result. 
What  is  wanted  is  a  substitute  for  the  Erdman  Act  providing  for  a  voluntary 
form  of  arbitration  so  little  open  to  valid  objection  as  to  deprive  disputants  of 
all  reasonable  excuse  for  refusing  to  arbitrate  under  the  law.  The  menace  of 
strikes  must  be  averted, 

[New  York  World.] 

The  settlement  of  the  dispute  between  the  firemen  and  the  railroads  again 
emphasizes  the  necessity  of  amending  the  Erdman  Act. 

[York  (Pa.)  Dispatch.] 

If  amendment  of  this  law  can  make  it  better  effective  to  insure  amicable 
settlement  of  labor  disputes  that  might  otherwise  result  in  interference  with  the 
free  movement  of  railroad  traffic,  then  the  law  should  be  amended  as  soon  as 
possible. 

[Arizona  Gazette.] 

If  such  a  bill  can  be  prepared  and  introduced  without  any  opposition,  it  may 
be  possible  to  have  it  acted  on  at  the  present  short,  or  extra,  session  of  Con- 
gress without  interfering  with  the  tariff"  or  currency  legislation.  If  such  a  happy 
event  can  be  brought  about,  it  would  certainly  meet  with  the  approval  of  the 
public. 

[New  York  Press.] 

After  it  finishes  with  its  tariff"  business — anyhow,  before  it  adjourns — Con- 
gress ought  to  see  if  it  can  not  change  this  act  into  some  more  satisfactory 
form.  This  work  ought  not  to  await  the  regular  session  of  Congress.  New 
disputes  between  the  railroad  managers  and  their  employees  are  already  on 
the  way. 

[St.  Louis  Post-Dispatch.] 

The  law  should  have  a  thorough  overhauling.  The  public  may  have  need  of 
it  at  anj'  moment  to  avert  great  loss  and  inconvenience. 

[La    Porto    (Ind.)    Herald.] 

The  President  and  Congress  can  not  do  better  than  favor  and  urge  con- 
sideration of  appropriate  measures  for  the  strengthening  and  improvement  of 
the  machinery  for  arbitration  in  railway  labor  controvesies. 
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[Mobile    (Ala.)    Item.] 

To  postpone  remedial  legislation  is  to  invite  widespread  disaster  at  any 
moment, 

[Pittsburgh  Gazette  Times.] 

It  was  hoped  action  conld  be  secured  at  tlie  extra  session  of  Congress,  and 
if  it  were  possible  to  obtain  an  agreement  of  all  parties  in  that  body  to  take 
up  the  subject  and  dispose  of  it  without  undue  controversy  and  prolonged 
debate  this  would  be  well,  as  the  matters  at  issue  are  of  importance  to  the 
whole  public.  Recent  strikes,  as  well  as  difficulties  encountered  in  warding  off 
extensive  strikes  east  and  west,  which  might  have  paralyzed  the  railroad  busi- 
ness, emphasize  the  necessity  of  removing  defects  in  the  only  statute  applying 
to  such  cases. 

[Buckingham  Daily  Record,  Harrisburg,  Pa.] 

The  object  of  legislation  should  be  to  minimize  the  differences'  between 
classes  and  provide  for  the  settling  of  disputes  economically,  speedily,  justly, 
and  conclusively,  and  so  as  to  subserve  the  best  interests  of  the  public  at  large. 
If  the  present  laws  do  not  so  provide.  Congress  should  act  promptly  and  pass 
such  laws  as  will  provide  a  remedy. 

[Rochester  (N.  Y.)   Democrat  and  Chronicle.] 

Whether  Congress  will  take  up  this  urgent  matter  at  the  extra  session 
remains  to  be  seen,  but  its  direct  bearing  on  the  welfare  of  the  country  makes 
it  a  question  of  almost  predominating  importance  and  interest. 

[Augusta    (Ga.)    Chronicle.] 

The  great  public  will  approve  any  and  every  proposition  having  for  its  pur- 
pose the  arbitration  of  disputes  between  labor  and  capital. 

[Cedar  Rapids    (Iowa)    Gazette.] 

The  public  is  inclined  to  consider  the  question  from  the  standpoint  that  most 
railroad  strikes  having  been  settled  by  arbitration,  the  danger  of  such  labor 
difficulties  is  reduced  to  a  minimum.  But  the  country  has  been  perilously 
near  a  number  of  wage  conflicts  that  would  have  been  a  serious  menace  to 
business.  If  the  arbitration  law  can  be  strengthened,  certainly  the  strength- 
ening should  be  done. 

[Albany    (N.  Y.)   Argus.] 

Many  of  the  stanchest  supporters  of  the  Erdman  law  concede  that  it  is 
not  perfect.  It  is  a  step  in  the  right  direction,  and  has  worked  well.  We  can 
see  no  objection  to  Congress  considering  the  amendments  proposed  and  acting 
on  them  as  the  majority  wills. 

[Kansas  City   Star.] 

A  strike  that  would  tie  up  railroads  generally  would  be  a  national  calamity. 
The  whole  country  is  interested  in  doing  everything  possible  to  avert  such  an 
event.  Congress  has  an  opportunity  now  to  do  an  important  public  service 
in  amending  the  Erdman  Act  to  make  it  more  nearly  adequate  to  existing 
conditions. 


Business  Men  Urging  Immediate  Strengthening  of  Railway  Labor  Arbitra- 
tion Law. 

PETITION   signed  IN  CHICAGO  AND  NEW   YORK,   WITH   NAMES  OF   SIGNERS,  ALL   HEADS 

OF    MANUFACTURING   ENTERPRISES. 

To  Senators  and  Representatives  in  Congress: 

The  undersigned  manufacturers  respectfully  urge  uix)n  you  the  necessity  of 
legislation  at  the  extra  session  designed  to  make  the  Feileral  machinery  for  the 
arbitration  of  railway  labor  disputes  acceptable  to  both  sides. 

The  conductors  and  trainmen's  negotiation  presents  an  emergency.  Serious 
objections  are  raised  to  the  Erdman  Act.    All  reasonable  excuse  for  declining 
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arbitration  and  precipitating  a  stril^e  to  involve  half  the  country  in  loss  and 
misery  should  be  removed  by  strengthening  the  law. 

As  employers   whose  business  would   be  interrupted   and   whose  employees 
would  suffer  grievous  loss,  wretchedness,  and  perhaps  death  in  case  of  a  large- 
scale  strike,  we  urge  action  at  the  earliest  moment  consistent  with  thorough 
consideration. 
Chicago  : 

Adams  &  Westlake  Co.,  Ward  W.  Willits,  president. 

Addressograph  Co.,  J.  B.  Hall,  secretary. 

Ajax  Forge  Co.,  R.  Ortmann,  president. 

American  Envelope  Co.,  Richard  P.  Murry,  president. 

American  Sand  &  Gravel  Co.,  N.  C.  Fisher,  president. 

American  Shop  Equipment  Co.,  Jos.  B.  Terbell,  president. 

American  Steel  Foundries,  R.  P.  Lamont,  president. 

Arnold  Co.,  Bion  J.  Arnold,  president. 

Austin,  W.  B.  &  Co.,  W.  B.  Austin,  president. 

Automatic  Electric  Co.,  H.  A.  Harris,  vice  president. 

Barnes,  A.  R.,  &  Co.,  A.  R.  Barnes,  treasurer. 

Barrett,  M.  A.,  Co.,  M.  A.  Barrett,  president. 

Beardslee  Chandelier  Manufacturing  Co.,  F.  R.  Farmer,  secretary. 

Bell  &  Zoller  Mining  Co.,  H.  E.  Bell,  president. 

Beoningham  &  Seaman  Co.,  H.  Beoningham,  president. 

Birkett  Coal  &  Coke  Co.,  C.  A.  Birkett,  president. 

Blakely-Oswald  Printing  Co.,  John  I.  Oswald,  president. 

Bosley,  D.  W.,  Co.,  Edw.  F.  Bosley,  president. 

Buda  Co.,  L.  M.  Viles,  treasurer  (Harvey,  111.). 

Burley  «fe  Tyrell  Co,  W.  O.  Coleman,  president. 

Camel  Co.,  J.  M.  Hopkins,  president. 

Central  Electric  Co.,  George  A.  McKinlock,  president. 

Ceresit  Waterproofing  Co.,  P.  H.  Hansen,  vice  president. 

Chase  &  Sanborn,  Carleton  Moseley,  member  of  firm. 
■  Chicago  Bridge  &  Iron  Works,  George  Horton. 

Chicago  Car  Heating  Co.,  Egbert  H.  Gold. 

Chicago  Car  Seal  Co.,  L.  W.  Fuller,  president. 

Chicago  Fire  Brick  Co.,  W.  J.  Gilbert,  president. 

Chicago  Malleable  Castings  Co.,  John  T.  Llewellyn,  vice  president. 

Chicago  Paper  Co.,  W.  E.  Gillett,  president. 

Chicago  Pneumatic  Tool  Co.,  W.  O.  Duntley,  president. 

Chicago  Portland  Cement  Co.,  Thomas  Sutton,  president. 

Chicago  Railway  &  Mill  Supply  Co.,  A.  D.  Gillespie. 

Chicago  Steel  Tape  Co..  L.  A.  Nichols,  president. 

Chicago  Railway  Equipment  Co.,  R.  B,  Leigh,  president. 

Chicago  Varnish  Co.,  O.  H.  Morgan,  president. 

Chicago,  Wilmington  &  Vermillion  Coal  Co.,  T.  A.  Lemmon,  president. 

Childs,  S.  D.,  &  Co.,  A.  H.  Childs,  president. 

Clow,  J.  B.,  &  Sons,  W.  E.  Clow,  president. 

Cohen  &  Co.,  J.  Cohen. 

Colles,  E.  C.  T.,  Co.,  Philip  J.  Sharkey,  president. 

Consumers  Co.,  V.  F.  Upham,  president. 

Cozzons  &  Beaton,  F.  B.  Cozzons,  president. 

Curtain  Supply  Co.,  W.  H.  Forsyth,  general  manager. 

Davis,  G.  M.,  Regulator  Co.,  George  C.  Davis,  president. 

Dearborn  Chemical  Co.,  R.  F.  Carr,  president. 

Dee,  William  E.,  Clay  Manufacturing  Co.,  William  E.  Dee,  president. 

Deeves,  GriflEin  H.,  &  Co.,  Griffin  H.  Deeves,  president. 

Donaldson  &  Fisher  Co.,  Percy  Donaldson,  president. 

Durand  Steel  Locker  Co.,  Keith  Spalding,  president 

Edgar  Allen,  American  Manganese  Steel  Co.,  S.  T.  McCall. 

Electric  Appliance  Co.,  W.  W.  Low,  president. 

Elgin,  Joliet  &  Eastern  Railway,  A.  F.  Banks,  president. 

Eureka  Coal  &  Dock  Co..  R.  H.  Gruschow,  president. 

Faulkner  &  Ryan  Co.,  Thomas  H.  Faulkner,  president. 

Fitzhugh-Luther  Co.,  C.  H.  Fitzhugh,  president. 

General  Railway  Supply  Co.,  H.  U.  Morton,  vice  president. 

Gordon  Iron  Co.,  M.  Gordon,  secretary. 

Green  Engineering  Co.,  P.  Albert  Poppenhusen,  president. 

Griffin  Wheel  Co.,  F.  L.  Whitcomb,  vice  president. 

Grip  Nut  Co.,  J.  P.  Hibbard,  treasurer. 
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Chicago — Continued. 

Harty  Bros.  «Vc  Harty  Co.,  (i.  M.  Harty,  president. 

Heath  &  Milliiran  Maniifactnriii^  Co..  Ernest  H.  Heath,  general  manager. 
nenh)n  &  Hiibbell  (Inc..),  W.  B.  Henlon,  i)resident. 
Hettler,  Herman  M.,  Lumber  Co.,  H.  H.  Hettler.  president. 
Hewitt  .Manufacturing  Co.,  E.  C.  Tourtelot,  secretary  and  treasurer. 
Hibbard,  Spencer,  Bartlett  &  Co.,  Henry  Benclce,  manager. 
Hines.  Edward.  Lumber  Co.,  L.  L.  Barth.  vice  president. 
Hine-Watt  Manufacturing  Co.,  L.  H.  Hine,  president. 
Homer  Roberts  ^Manufacturing  Co.,  Chas.  A.  Betterff,  manager. 
Hough,  William  B.,  Co.,  AVilliam  B.  Hough,  president. 
Humiston,  Keeling  &  Co.,  F.  Keeling,  jr.,  president. 
Hunt,  Robert  W.,  &  Co. 

Hyman-Michaels  Co.,  Joseph  Hyman,  president. 
Illinois  Car  &  Manufacturing  Co.,  P.  H.  Joyce,  president. 
Illinois  Engineering  Co.,  Robert  L.  Gifford.  president. 
Illinois  Malleable  Iron  Co.,  J.  E.  Bullock,  secretary. 
Independent  Pneumatic  Tool  Co.,  J.  D.  Hurley,  vice  president. 
Inland  Steel  Co..  G.  H.  Josies,  vice  president. 
International  Regulator  Co.,  A.  H.  Woodward,  president. 
International  Tag  Co.,  P.  W.  Henning,  vice  president  and  general  man- 
ager. 
Joliet  Railway  Supply  Co..  O.  E.  A.  Laughlin,  president. 
Jones,  Morgan  T.,  &  Co.,  Morgan  T.  Jones,  president. 
Joslin.  A.  D..  Manufacturing  Co.,  E.  C.  Buehur,  secretary  and  treasurer. 
Joynce  Watkins  Co.,  W.  T.  Watkins,  president. 
Karpen.  S.,  «&  Bros.,  Adolph  Karpen,  secretary. 
Kellogg  Switchboard  &  Supply  Co.,  L.  D.  Keilogg,  president. 
Leach.  L.  D.,  &  Co.,  C.  C.  Orange,  treasurer. 
Love  Brake  Shoe  Co.,  C.  W.  Ambrust.  president. 
Marshall-Jackson  Co.,  George  E.  Marshall,  president. 
Merchants  Steel  &  Supply  Co.,  W.  K.  Kenly,  president. 
Metal  Specialties  Manufacturing  Co..  L.  W.  Golder.  secretary. 
Miller  Chemical  Engine  Co.,  J.  M.  Miller,  manager. 
Mordeii  Frog  &  Crossing  Works,  Irving  T.  Hartz,  president. 
Mudge  &  Co.,  Burton  W.  Mudge,  president. 
National  Ticket  Case  Co.,  L.  J.  Blades,  secretary  and  treasurer. 
Naugle  Pole  &  Tie  Co..  J.  W.  Benham,  secretary  and  treasurer, 
Neahr,  M.  J..  &  Co.,  Albert  H.  Yeeder,  jr.,  president. 
Nichols,  Geo.  P.,  &  Bros.,  S.  F.  Nichols,  partner. 
Nickolas,  G.  J.,  &  Co.,  G.  J.  Nickolas. 
Norris  Klister  Co.,  N.  M.  Klister,  president. 

Northwestern  Electric  Co.,  Samuel  H.  Martin,  president  and  treasurer. 
Norton  Door  Check  Co.,  Lewis  C.  Norton,  president. 
Nubian  Paint  «&  Yarnish  Co.,  H.  E.  Hamilton,  vice  president. 
Ohio  Iron  &  Metal  Co.,  M.  Dreyfus,  president. 
O'Neil,  J.  G. 

Otis  Elevator  Co.,  William  D.  Baldwin,  president. 
Otley  Manufacturing  Co.,  Benjamin  F.  Otley,  president. 
P.  &  M.  Co.,  Philip  A.  Moore,  secretary. 
Pease,  C.  F.,  Co.,  C.  F.  Pease,  president. 
Perolin  Co.  of  America,  J.  I.  Kopperl.  president. 
Pettibone,  Mulliken  Co.,  A.  H.  Mulliken,  president. 
Poole  Bros.,  George  A.  Poole,  jr.,  vice  president. 
Porter,  Chas.  M.,  Co.,  Charles  M.  Porter,  president. 
Pyle  National  Electric  Headlight  Co.,  J.  Will  Johnson,  general  manager. 
Railroad  Supply  Co.,  Henry  S.  Hawley.  president. 
Railway  Supply  &  Curtain  Co.,  Plato  G.  Emery,  president. 
Rand,  McNally"^  &  Co.,  H.  B.  Clow^^  president. 
Rittenhouse  &  Embree  Co.,  M.  F.  Rittenhouse,  president. 
Rogers  &  Smith  Co.,  John  O.  Smith,  jr..  treasurer. 
Ryerson,  Jos.  T.,  &  Son,  S.  T.  Hendee,  secretary. 
Salisbury,  W.  H.,  &  Co.,  C.  R.  Blanchard.  president. 
Sanford  Manufacturing  Co..  William  Rodiger,  vice  president. 
Scully  Steel  &  Iron  Co..  A.  B.  Scully,  president. 
Sellers  Manufacturing  Co.,  E.  ]\L  Kerwin.  treasurer. 
Sellers  Manufacturing  Co.,  J.  M.  Sellers,  vice  president. 
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Shea,  8niitli  &  Co.,  George  H.  Jenkins,  president. 
Sheldon.  G.  W.,  &  Co.,  George  AV.  Sheldon,  president. 

Shejiard,  Henry  O.,  Co..  E.  W.  Beedle,  president. 

Smith,  F.  P..  Wire  &  Iron  Works,  E.  I*.  Smith,  proprietor. 

Snow,  T.  W.,  Constrnction  Co.,  T.  W.  Snow,  president. 

Soper  Lumher  Co.,  James  S.  Merrill,  treasurer. 

Sprague,  Smith  Co..  Ames  R.   Smith,  president. 

Sprague,  Warner  &  Co.,  A.  A.  Sprague,  second  vice  president. 

Standard  Car  Truclv  Co..  J.  C.  Barber. 

Standard  Forgings  Co.,  George  E.  Van  Hagen. 

Stebbins  Hardware  Co.,  Fred  J.  Stebbins,  treasurer. 

Stevens,  Charles  G..  Co.,  Charles  G.  Stevens,  president. 

Srtomberg,  Allen  &.  Co..  Charles  J.  Stromberg.  president. 

Swift  &  Co..  A.  R.  Fay. 

Taylor,  S.  G.,  Chain  Co.,  S.  G.  Taylor,  jr.,  president. 

Templeton,  Kenly  &  Co.   (Ltd.),  Walter  B.  Templeton. 

Tliordarson  Electric  Manufacturing  Co.,  J.  A.  Berman,  treasurer. 

Tinsley  Railway  Supplies  &  Equipment  Co.,  Robert  Tiusley,  president 

Tousey  Varnish  Co.,  C.  A.  Tousey,  president. 

Tyler  &  Hippach,  A.  S.  Tyler,  president. 

Union  Draft  Gear  Co.,  J.  R.  Cardwell,  president. 

United  States  Blue  Print  Paper  Co.,  John  C.  Nidetzky,  president. 

Van  Schaack,  Peter  &  Sons.  R.  H.  Van  Schaack.  president. 

Viscosity  Oil  Co.,  W.  G.  Simmons,  president. 

Vissering,  Harry,  &.  Co.,  Harry  Vissering,  president. 

Wachs,  E.  H.,  Co. 

Western  Fire  Appliance  Works,  L.  H.  Des  Isles,  treasurer. 

Wes*^ern  Steel  Car  &  Foundry  Co.,  N.  S.  Reeder. 

Wliiting,  George.  Co..  George  Whiting,  president. 

Whiting  Foundry  &  Equipment  Co.,  T.  S.  Hammond.     (Harvey,  111.) 

Winslow,  Horace  L.,  Co.,  H.  L.  Winslow,  president. 

Wood,  Guilford  S..  Guilford  S.  Wood. 

Woods,  Edwin  I.,  &  Co.,  Edwin  I.  Woods. 

Worcester,  C.  H.,  Co..  C.  H,  Worcester,  president. 
New  York : 

Alberger  Pump  .^c  Condenser  Co.,  George  Q.  Palmer,  president. 

American  Arch  Co.,  Le  Grand  Parish,  president. 

American  Brake  Slioe  &  Foundry  Co.,  Otis  H.  Cutler,  president. 

American  Brake  Shoe  &  Foundry  Co.,  W.  G.  Pearce.  vice  president. 

American  Car  tfc  Foundry  Co..  Frederick  H.  Eaton,  president. 

American  Hard  Rubber  Co.,  E.  Achelis,  president. 

American  Locomotive  Co.,  W.  H.  Marshall,  president. 

Armspear  Manufacturing  Co.,  F.  D.   Spear,  president. 

Ashcroft  Manufacturing  Co.,  A.  J.  Babcock,  president. 

Atlas  Preservative  Co.,  R.  N.  Chipman,  general  manager. 

Bird-Archer  Co.,  H.  V.  Bootes,  secretary. 

Boyle,  John,  &  Co.   (Inc.),  F.  R.  Thorns,  secretary. 

Brady  Brass  Co.,  E.  M.  Brady,  president. 

Brander  Co.,  T,  W.  Brander,  president. 

Bridgeport  Brass  Co.,  F.  J.  Kingsbui*y,  president.      (Bridgeport,  Conn.) 

Bridgeport  Chain  Co.,  Gregory  S.  Bryan,  treasurer.     (Bridgeport,  Conn.) 

Bronze  Metal  Co..  Alex  Turner,  vice  president  and  general  manager. 

Buffalo  Brake  Beam  Co.,  S.  A.  Crone,  president. 

Commercial  Acetylene  Railway  Light  &  Signal  Co.,  Oscar  F.  Ostby  gen- 
eral sales  agent. 

Cooper  Hewitt  Electric  Co.,  Charles  B.  Hill,  vice  president  and  general 
manager.      (Hoboken,  N.  J.) 

Debevoise  Co.,  George  Debevoise,  president.     (Brooklyn.  N.  Y. ) 

Devoe,  F.  W.,  &  C.  T.  Raynolds.  J.  Seaver  Page,  president. 

Dielectric  Co.  of  America,  O.  T.  Hungerford,  general  manager.     (Belle- 
ville, N.  J.) 

Dixon,  Joseph,  Crucible  Co.,  George  T.  Smith,  president.      (Jersey  City, 
N.  J.) 

Dressel  Railway  Lamp  Works,  F.  W.  Dressel,  president. 

Duplex  Metals  Co.,  S.  C.  Munez,  vice  presidejit. 
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Edison.  Thos.  A.  (Inc.),  W.  Maxwell,  second  vice  president.  (Orange, 
N.  J.) 

Electric  Railway  Journal.  Hugh  M.  Wilson,  vice  president. 

Fabric  Fire  Hose  Co.,  W.  T.  Cole,  president. 

Flower  Waste  &  Packing  Co.,  F.  D.  Waller,  secretary  and  general 
manager. 

Forker.  C.  A..  Co.,  C.  A.  Forker,  president. 

Foster  Engineering  Co..  J.  M.  Foster,  president.     (Newark,  N.  J.) 

Gold  Car  Heating  &  Lighting  Co.,  Edw.  E.  Gold,  president. 

Gould  Coupler  Co,,  F.  P.  Huntley,  vice  president. 

Heyden  Chemical  Co.,  George  Simon,  vice  president. 

Hildreth  Vamisb  Co..  P.  F.  Jennings,  president. 

International  Steam  Pump  Co.,  A.  B.  Dickson,  president. 

Kieley  &  Mueller,  Timothy  Kieley,  member  firm. 

Knowles,  C.  S.,  W.  H.  Tantum.  New  York  manager. 

Locomotive  Stoker  Co.,  W.  S.  Bartholomew,  president. 

Locomotive  Superheater  Co.,  George  L.  Bourne,  vice  president. 

MacArthur  Bros.  Co.,  A.  F.  MacArthur,  president. 

Magnus  Metal  Co.,  H.  H.  Hewitt,  president. 

Manning,  Maxwell  «&  Moore  (Inc.),  A.  J.  Babcock,  first  vice  president. 

Nathan  Manufacturing  Co.,  Edw.  S.  Toothe,  vice  president. 

National  Lock  Washer  Co.,  W.  C.  Dodd,  president.     (Newark,  N.  J.) 

Newhall  Chain,  Forge  &  Iron  Co.,  Henry  B.  Newhall,  jr.,  vice  president. 

New  York  Air  Brake  Co.,  C.  A.  Starbuck,  president. 

New  York  Leather  Belting  Co.,  Charles  E.  Aaron,  president. 

New  York  Switch  &  Crossing  Co..  W.  C.  Wood,  president.  (Hoboken, 
N.  J.) 

New  York  &  New  Jersey  Lubricant  Co.,  C,  A.  Matthews,  president. 

Pantasote  Leather  Co.,  G.  W.  Outerbridge.  treasurer  and  managing  direc- 
tor,    (Passaic,  N.  J.) 

Pitt  Car  Gate  Co.,  William  R.  Pitt,  president. 

Positive  Lock  Washer  Co.,  John  B.  Ross,  secretary.     (Newark,  N.  J.) 

Power  Specialty  Co.,  E.  H.  Foster,  vice  president. 

Prentiss  Tool  &  Supply  Co.,  H,  Prentiss,  president. 

Prince  Manufacturing  Co..  W.  J.  Colwell,  secretary. 

Railway  Steel  Spring  Co.,  M.  B.  Parker,  secretary. 

Reade  Manufacturing  Co.,  Charles  H.  Reade,  manager.     (Hoboken,  N.  J.) 

Revolute  Machine  Co.,  J.  V.  McAdams,  president. 

Royal  Equipment  Co.,  S.  Simpson,  president.     (Bridgeport,  Conn.) 

Rumsey  Pump  &  Machine  Co.,  L.  D.  Compson,  proprietor. 

Safety  Car  Heating  &  Lighting  Co..  R.  M.  Dixon,  president. 

Schaeffer  &  Budenberg  Manufacturing  Co.     (Brooklyn,  N.  Y.) 

Schapirograph  Co.,  F.  C.  Gottechalk,  president. 

Sellew,  T.  G.,  Edw.  P.  Francis,  of  firm. 

Shaw  Electric  Crane  Co.,  A.  J.  Babcock,  president.  ' 

Snow^  Steam  Pump  Co.,  A.  B.  Dickson,  president. 

Standard  Coupler  Co.,  A.  P.  Dennis,  vice  president. 

Standard  Heat  &  Ventilation  Co.,  J.  F.  Deems,  president. 

Standard  Manufacturing  Co.,  C.  A.  Hungerford,  treasurer. 

Stewart,  James  &  Co.  (Inc.),  A.  M.  Stewart,  president. 

Tagliabue,  C.  J.,  Manufacturing  Co.,  C.  J.  Tagliabue,  president.  (Brook- 
lyn, N.  Y.) 

Tilden,  B.  E.,  &  Co.,  J.  M.  Odenheimer,  president. 

Underwood  Typewriter  Co.,  Charles  W.  Hand,  vice  president. 

Union  Stove  Works,  Edw.  F.  Hill,  president.     (Peekskill,  N.  Y.) 

U.  S.  Light  &  Heating  Co.,  J.  Allen  Smith,  vice  president  and  general 
manager. 

U.  S.  Metal  &  Manufacturing  Co.,  B.  A.  Hegeman,  jr.,  president. 

Van  Home,  D.  A.,  «S:  Co.,  D.  A.  Van  Home,  jr.,  member  of  firm. 

Vinton  Colliery  Co.,  Warren  Delano,  president. 

Volkhardt  Co.,  William  Volkhardt.     (Stapleton,  N.  Y.) 

West  Disinfecting  Co.,  George  L.  Lord,  manager  of  railroad  department.  | 

Westinghouse,  Church,  Kerr  &  Co.,  John  F.  Wallace,  president.  i 

Wiarda,  John  C,  &  Co.,  John  C.  Wiarda.     (Brooklyn,  N.  Y.)  i\ 

Worthington,  Henry  R.,  A.  B.  Dickson,  president. 
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ADDITIONAL   STATEMENT   OF   SETH   LOW,   PRESIDENT   THE 
NATIONAL  CIVIC  FEDERATION. 

Mr.  Low.  Mr.  Chairman,  I  wish  I  might  adequately  express  not 
only  my  own  feeling  and  appreciation  of  the  patient  hearing  that 
you  have  given  to  us  but  that  of  all  others  interested  in  this  measure. 
I  do  thank  you  very  heartily,  indeed. 

The  part  of  the  National  Civil  Federation  in  this  undertaking  has 
been  to  bring  together  the  railroads  and  the  railroad  brotherhood, 
and  the  bill  represents,  first  of  all,  the  opinion  of  Judge  Knapp  and 
Dr.  Neill,  who  have  had  experience  with  the  Erdman  Act,  and 
afterwards  the  agreement  of  the  railroads  and  of  the  railroad  em- 
ployees. I  think  the  Civic  Federation  has  had  next  to  nothing  to  do 
with  the  actual  shaping  of  the  bill.  We  have  done  what  we  could  to 
make  the  bill  possible  by  bringing  the  two  parties  together,  but  it  is 
really  their  bill. 

I  feel  exceedingly  sorry  that  this  question  that  has  been  raised  by 
the  Secretary  of  Labor — very  properly  from  his  point  of  view — is 
present  at  all,  because  what  we  are  seeking  in  this  measure  is  emer- 
gency action.  We  have  an  emergency  to  deal  with.  The  proposition 
which  the  Secretary  has  raised  is  not  an  emergency  proposition,  but 
it  goes  to  laro^e  general  principles  of  governmental  action. 

Secretary  Wilson.  Mr.  Low,  will  you  permit  a  question  ? 

Mr.  Low.  Certainly. 

Secretary  Wilson.  Is  it  not  a  fact  that  the  emergency  grows  out 
of  the  limitations  of  the  number  of  arbitrators  provided  by  the 
Erdman  Act,  and  not  out  of  the  personnel  of  those  who  administer 
the  Erdman  Act  ? 

Mr.  Low.  Yes;  I  think  so.  I  think  if  we  could  keep  the  same  per- 
sonnel the  question  of  organization  would  be  comparatively  indiffer- 
ent, Mr.  Secretary,  and  yet  you  have  heard  from  Dr.  Neill  and  Judge 
Knapp  and  others  why  they  prefer  this  bill. 

All  that  I  wish  to  say  is  that  if  this  bill  is  passed,  we  have  a 
reasonable  certainty  that  railroad  disturbances  in  this  country  in  the 
near  future  will  not  take  place,  because  the  railroad  presidents  who 
are  taking  part  in  framing  this  bill  and  the  organizations  that  have 
taken  part  in  it,  and  in  several  instances  have  formally  approved  it, 
will  operate  under  it,  and  therefore  if  this  bill  is  passed  we  shall 
avoid  whatever  emergency  is  coming,  and  you  yourselves  have  heard 
how  serious  that  emergency  may  be. 

What  I  wished  to  say  was  in  regard  to  the  question  that  the  Secre- 
tary of  Labor  has  presented,  that  if  it  is  in  any  way  possible  for 
me  in  cooperation  with  him  to  prepare  an  amendment  to  this  bill 
that  will  meet  both  points  of  view  I  shall  be  only  too  glad  to  do  it. 
I  doubt  if  it  is  at  all  practicable  to  do  it  in  time  to  meet  this  emer- 
gency, but  I  think  if  this  bill  is  passed  as  an  emergency  measure  that 
question  may  be  taken  up  and  considered  on  its  merit  in  the  most 
friendly  way. 

At  any  rate,  so  far  as  the  National  Civic  Federation  is  concerned, 
we  should  be  very  glad  to  give  our  good  offices  to  that  end.  I  am  only 
iifraid  if  that  question  is  insisted  upon  now,  if  you  get  a  bill  ihat  is 
more  acceptable  from  some  points  of  view  to  the  Government,  it 
might  not  be  used.     Of  course,  I  have  no  authority  to  say  it  would 
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not  be.  Is  it  not  better  in  the  situation  with  which  we  are  con- 
fronted to  pass  a  bill  which  we  know  perfectly  well  will  prevent 
industrial  strikes  on  the  railroad  systems  than  any  other  way  sug- 
gested ? 

I  do  not  suppose  that  this  bill  is  the  last  Avord  to  be  said  on  this 
matter.  You  have  got  in  it  the  experience  up  to  this  time.  We 
Avill  have  new  experiences  under  this  act.  What  I  suspect  will  take 
place  if  this  bill  is  passed  is  that  the  pending  arbitration  will  be  held 
under  its  terms.  If  the  gentleman  appointed  as  Commissioner  of 
Mediation  and  Concilitation  by  the  President  proves  to  be  personally 
well  equipped  for  that  office,  such  arbitrations  will  continue.  If  he 
does  not,  I  do  not  think  any  more  arbitrations  will  be  held  under  this 
bill  until  his  personality  is  welcome  to  both  sides. 

Secretary  Wilson.  Will  you  permit  another  question? 

Mr.  Low.  Certainly. 

Secretary  Wilson.  If  the  Erdman  Act  was  amended  so  as  to 
broaden  the  scope  or  increase  the  numbers  of  the  arbitrators,  as  pro- 
posed in  this  bill,  Avould  not  that  in  itself  meet  the  emergency,  and 
the  entire  question  of  wdiether  or  not  the  commission  should  be  re- 
arranged could  be  dealt  Avith  Avithout  emergency  considerations? 

Mr.  LoAv.  So  far  as  the  National  Civic  Federation  is  concerned,  it 
Avould  meet  it  perfectly,  Mr.  Chairman.  I  may  be  mistaken,  but  I 
understood  Mr.  Stone — I  am  not  sure  Avhether  Mr.  Willard  also — to 
express  their  opinion  that  it  Avould  not,  that  these  arbitrators  or  com- 
missioners ought  to  be  independent  of  any  department.  If  the  gen- 
tlemen on  both  sides  Avill  agree  to  accept  it  in  the  form  that  the  Sec- 
retary suggests,  nothing  Avould  be  more  agreeable  to  me;  but  I  have 
no  information  that  enables  me  to  say  that  it  will. 

Secretary  Wii.»son.  AVhat  I  Avanted  to  find  out  is  W'hether  or  not 
these  gentlemen  w^ere  of  opinion  that  an  emergency  existed  with  re- 
gard to  the  personnel  of  the  mediators  under  the  Erdman  Act — 
whether  they  consider  that  part  of  the  emergency,  or  whether  the 
emergency  did  not  groAv  out  of  the  fact,  and  solely  out  of  the  fact, 
that  the  board  of  arbitration  provided  by  the  Erdman  Act  was  too 
small  ? 

Mr.  LoAV.  Yes;  I  think  it  is  the  size  of  the  board  which  is  funda- 
mentally the  question  of  emergency,  Mr.  Secretary.  Mr.  Willard 
suggests  that  through  the  resignation  of  Dr.  Neill  a  A^acancy  exists 
in  the  office  that  would  act  upon  this  matter  under  the  Erdman  Act 
as  it  stands,  and  that  those  who  have  framed  this  bill  think  that  a 
man  more  likely  to  succeed  Avould  be  obtained  under  the  terms  of  this 
proposed  bill  Avhere  the  appointment  Avould  be  made  by  the  President 
himself  and  confirmed  by  the  Senate. 

Secretary  Wilson.  Is  it  not  also  true  that  under  the  Erdman  Act 
that  those  who  act  as  mediators  are  persons  who  are  named  by  the 
President  and  confirmed  by  the  Senate,  and  that  the  only  difference 
there  would  be  under  the  circumstances  Avould  be  as  to  Avhether  or 
not  tlie  Secretary  of  the  department  might  suggest  to  the  President 
the  person  Avho  Avould  act  in  that  capacity? 

Mr.  LoAv.  I  am  not  sure  Avhether  Mr.  Stone  is  Avilling  to  speak 
upon  this  subject.  If  that  amendment  would  be  satisfactory  to  the 
parties  concerned  in  this  bill,  I  have  no  objection  AA^hatever. 
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The  Chairman.  I  understand  your  position  to  be  that  anything  is 
satisfactory  to  the  Civic  Federation  that  these  two  parties  agree  to. 
You  want  anything  that  they  agree  to  to  go  through? 

Mr.  Low.  Yes,  sir.  I  think  it  is  a  tremendously  important  mo- 
ment in  the  industrial  history  of  our  country,  not  to  say  of  the 
world.  I  do  not  believe  that  in  any  other  civilized  country  you  can 
see  at  this  present  day  absolute  unanimity  on  a  subject  like  this  be- 
tween a  large  industry,  like  railroading,  and  its  employees,  other 
than  in  the  United  States.  I  do  not  believe  that  would  happen  any- 
where else,  and  it  seems  to  me  unless  there  be  very  strong  objections 
to  what  they  propose,  the  Congress  of  the  United  States  will  give  an 
immense  impulse  to  the  friendly  arbitration  of  labor  disputes,  not 
only  in  the  railroad  Avorld  but  by  influence  in  all  other  parts  of  the 
labor  world,  by  acting  favorably  upon  these  suggestions.  I  think  it 
has  very  much  more  far-reaching  consequences  than  simply  to  settle 
the  pending  controversy.  If  these  gentlemen  come  together  and 
settle  on  a  bill  unanimously  and  it  is  not  passed,  I  think  it  will  be 
profoundly  discouraging.  If  it  is  passed,  I  think  it  will  be  pro- 
foundly encouraging. 

As  to  this  detail  which  the  Secretary  of  Labor  has  raised,  it  would 
suit  me  just  as  well  in  the  form  he  suggests  as  in  this,  but  I  have  no 
authority  to  say  that  it  will  suit  the  railroad  and  the  railroad 
brotherhood  as  well.  What  I  do  know  is  that  they  are  willing  to 
arbitrate  under  this  bill,  and  therefore  I  hope  very  much  that  this 
bill  may  be  passed  and  passed  as  an  emergency  measure  in  Congress, 
and  that  the  Secretary  and  I  may  cooperate  later  to  see  whether  we 
can  not  put  the  bill,  in  the  respect  which  he  now  criticizes  it,  into  a 
form  which  everybody  concerned  will  be  satisfied  with.  The  fear  is 
that  if  the  attempt  is  made  to  do  that  now  we  shall  not  succeed  be- 
cause of  the  pressure  of  time.  If  the  CongTess  accepts  the  Secre- 
tary's suggestion,  it  may  or  may  not  solve  the  problem.  If  they 
accept  the  suggestion  submitted  in  this  bill,  I  think  it  will  absolutely 
avoid  railroad  difficulties  in  the  United  States  in  the  near  future. 

Senator  Pomerene.  Mr.  Chairman,  I  was  going  to  suggest,  in 
view  of  the  question  that  was  raised  by  Mr.  Secretary  Wilson,  that 
there  be  incorporated  in  this-  record  so  much  of  the  organic  act  cre- 
ating the  Department  of  Labor  as  pertains  to  his  duties  in  connec- 
tion with  labor  disputes. 

The  Chairman.  That  will  be  done. 

The  portion  of  the  act  referred  to  is  as  follows : 

Sec.  8.  That  the  Secretary  of  Labor  shall  have  power  to  act  as  mediator  and 
to  appoint  commissioners  of  conciliation  in  labor  disputes  whenever  in  his  judg- 
ment the  interests  of  industrial  peace  may  require  it  to  be  done;  and  all  duties 
performed  and  all  power  and  authority  now  possessed  or  exercised  by  the  head 
of  any  executive  department  in  and  over  any  bureau,  office,  officer,  board, 
branch,  or  division  of  the  public  service  by  this  act  transferred  to  the  Depart- 
ment of  Labor,  or  any  business  arising  therefrom  or  pertaining  thereto,  or  in 
relation  to  the  duties  performed  by  and  authority  conferred  by  law  upon  such 
bureau,  officer,  office,  board,  branch,  or  division  of  the  i)ublic  service,  whether 
of  an  appellate  or  revisory  character  or  otherwise,  shall  hereafter  be  vested  in 
and  execised  by  the  head  of  the  said  Department  of  Labor. 

Mr.  Stone.  Mr.  Chairman,  if  it  would  not  be  out  of  place,  I  should 
like  to  ask  one  question  of  Dr.  Neill  for  the  record,  to  make  it  a 
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matter  of  record.  I  am  sure  that  my  position  is  right,  but  I  should 
like  to  ask  Dr.  Neill  if  he  has  ever  understood  that  in  any  of  these 
mediation  cases  he  Avas  ever  und«r  any  bureau  at  all? 

Mr.  AVebb.  He  stated  that  this  morning. 

Mr.  Stone.  I  beg  your  pardon.  I  was  out  a  part  of  the  time  this 
morning.  I  never  understood  that  he  was  under  anybody.  I  thought 
he  was  absolutely  free. 

The  Chairman.  He  stated  that  clearly  this  morning. 

We  are  very  much  indebted  to  you,  gentlemen,  for  the  clear  expo- 
sition you  have  given  of  this  bill  and  for  your  attention.  The  com- 
mittee will  now  adjourn. 

(Thereupon,  at  5.20  o'clock  p.  m.,  the  committee  adjourned.) 
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Mr,  Chairman  and  Gentlemen: 

In  accepting  the  invitation  to  address  you  as  Presi- 
dent of  the  American  Hardware  Manufacturers'  Asso- 
ciation, and  being  requested  to  select  a  subject,  I  did 
so,  having  in  mind  something  that  is  of  vast  importance, 
not  only  to  my  own  Organization  and  this  great  body, 
but  to  all  of  the  manufacturers  of  the  Country  as  a 
whole;  and,  in  fact,  to  all  business  men  of  the  Nation 
whatever  their  pursuits,  as  well  as  to  the  public  gen- 
erally and  to  the  future  agricultural  and  commercial 
development  of  the  Nation  itself. 

We  are  facing  to-day,  in  this  Country,  the  greatest 
problems  from  every  standpoint  that  any  country  in  the 
World's  history  has  ever  been  called  upon  to  face,  and 
it  is  up  to  Organizations  of  this  character,  as  well  as  to 
all  individuals,  to  accept  their  full  share  of  responsi- 
bility, and  do  everything  in  their  power  to  aid  in  a 
proper  solution  of  some  of  the  great  questions  which 
are  upon  us. 

We  are  hearing  daily,  on  every  side,  great  arguments 
and  great  discussions  relative  to  military  and  naval  Pre- 
paredness, and,  while  these  subjects  are  of  paramount 
importance,  there  are  others  which  must  not  be  over- 
looked; which,  while  not  so  critical  just  at  this  time, 
have  much  to  do  with  our  future  growth  and  welfare. 

The  greatest  problem  we  are  facing  from  a  commer- 
cial and  industrial  standpoint — the  proper  solution  of 
which  will  put  the  entire  business  structure  of  the  United 
States  on  a  more  solid  foundation  than  any  upon  which 
it  has  rested  heretofore — is  the  great  question  of  Proper 
Railroad  Regulation,  and  proper  provision  being  made 
for  adequate  remuneration,  enabling  the  railroads  to 
provide  for  the  enormous  expenditures  they  are  now 
called  upon  to  make  to  take  care  of  the  vast  increase  in 
transportation  demand. 

Their  earning  power  has  been  so  throttled  for  the 
past  ten  years  that  they  have  not  been  able  to  develop 
proportionately  with  the  rest  of  the  business  interests 


of  the  country.  In  fact,  they  have  not  been  able  to 
earn  enough  revenue  to  hold  them  on  an  even  keel,  as  a 
consequence  of  which,  a  great  many  of  them  have  been 
forced  into  receiver's  hands;  and  only  those,  who  are 
very  strong  financially,  have  been  able  to  weather  the 
storm. 

Their  revenues  have  been  absorbed  by  increased  taxa- 
tion, tremendous  expenditures  for  safety  appliances, 
heavy  additions  in  the  cost  of  labor,  hundreds  of  mil- 
lions for  track  elevation  and  terminal  improvements, 
and  for  the  entire  reconstruction  of  their  equipment  in 
the  change  from  wood  to  steel;  all  of  which  has  added 
practically  nothing  to  their  earning  power  and  has  cre- 
ated a  burden  under  which  they  are  staggering  at  pres- 
ent— a  burden  which  will  increase  to  such  an  extent  that 
it  will  eventually  reach  a  point  beyond  their  carrying 
power. 

The  prosperity  of  the  Railroads  is  fundamentally  the 
basis  of  all  prosperity,  and  the  question  resolves  itself 
into  one  of  mutual  interest  between  our  carriers  and  the 
public,  and,  should  the  necessary  relief  be  not  provided, 
the  prosperity  of  both  is  at  stake. 

As  an  illustration  of  the  present  situation,  I  will  cite 
an  instance  where  actual  figures  are  available,  that  of 
the  earnings  of  the  New  York  Central  System  for  the 
year  ending  March  31,  1916.  The  greater  portion  of 
the  year,  as  you  all  know,  covered  a  period  of  unprece- 
dented prosperity  throughout  that  section  of  the  United 
States  served  by  their  lines ;  yet,  under  these  ideal  condi- 
tions, all  they  were  able  to  show  was  a  net  7  per  cent,  on 
the  capital  invested. 

The  return  on  capital  invested  in  all  Railroads  in  the 
year  1915  was  actually  less  than  that  for  1912,  and  a 
reliable  computation  for  the  first  six  months  of  the  pres- 
ent year  will  show  a  net  return  of  less  than  5  per  cent., 
and  this  despite  the  record  breaking  gross  earnings  they 
are  showing  every  month. 

Gentlemen,  stop  to  consider  what  the  future  would  be 


for  our  manufacturing  interests,  and  for  practically  all 
lines  of  commercial  business  if  the  lixing  of  our  prices 
were  under  Governmental  control,  and  they  were  forced 
down  to  such  a  point  as  to  restrict  oin-  earning  power 
to  5  per  cent,  on  our  investment  during  such  periods  as 
those  through  which  we  are  now  passing.  There  would 
be  just  one  answer,  and  that  would  be:  the  complete 
demoralization  of  business  generally,  and  absolute  bank- 
ruptcy for  at  least  90  per  cent,  of  the  Corporations  of 
the  Country;  and  would  mark  the  beginning  of  the  end 
of  the  United  States  as  a  World  Power,  commercially. 

If  such  a  proposition  is  an  impossibility  for  the  manu- 
facturers, how  can  we  expect  the  Railroads  to  exist 
under  it  if  we  require  them  to  develop  on  a  plane  that 
essentially  is  necessary  to  handle  our  largely  increased 
traffic?  It  is  a  foregone  conclusion  that  there  must  be 
some  readjustment,  and  it  is  up  to  our  Commercial 
Organizations  to  get  bshind  the  railroads  in  their  en- 
deavor to  create  a  sentiment  in  favor  of  an  adjustment 
which  will  insure  fair  rates,  just  regulation,  equitable 
taxation,  and,  last  but  not  least,  reasonable  demands 
from  labor. 

Another  factor,  which  will  have  a  serious  effect  on 
their  net  revenue,  and  which  will  be  more  burdensome 
as  long  as  the  present  demand  for  material  continues,  is 
the  enormous  increase  they  are  called  upon  to  pay  for 
all  classes  of  equipment  and  supplies — ^  increases  in  prac- 
tically everything  that  goes  into  Railroad  operation, 
running  from  20  to  500  per  cent,  a  fair  average  being 
about  100  per  cent.  Most  all  of  you  are  thoroughly 
familiar  with  the  fact  that  their  largest  items,  such  as 
steel  and  its  products,  have  advanced  over  100  per  cent, 
from  the  low  point  of  1915.  This  means  that,  if  the 
Pennsylvania  Railroad  in  1915  spent  50  million  dollars 
for  material  and  supplies,  the  same  quantity  of  the  same 
items  in  1916  will  cost  them  100  million  dollars.  This 
applies  to  all  Railroads  proportionately,  and  the  only 
source  they  have  lo  secure  this  additional  money  is  from 
an  increase  in  tonnage,  as  transportation,  the  commodity 


they  are  selling,  has  not  increased  in  price,  and  the  in- 
crease in  tonnage  has  not  been  sufficient  to  take  care 
of  it. 

Is  there  any  fair-minded  American  citizen,  once  he 
understands  the  situation,  who  will  not  be  willing  to  pay 
a  reasonable  price  for  his  transportation  whether  it  be 
passenger,  freight  or  the  mails — a  price  sufhcient  not 
only  to  give  their  stockholders  a  reasonable  return,  but 
an  amount  beyond  this  large  enough  to  enable  them  to 
meet  every  expense  incident  to  their  proper  maintenance 
and  necessary  expansion ;  and  to  also  enable  them  to  in- 
crease, if  possible,  the  great  factor  which  is  so  important 
to  all  of  us — that  of  safety? 

The  present  situation  relative  to  Railway  mail  pay  is 
not  far  from  sheer  confiscation,  on  the  part  of  the  Gov- 
ernment, of  Railway  revenues  which  go  to  the  credit  of 
our  Post  Office  Department. 

To  show  the  inconsistency  of  the  Government  on  this 
one  proposition,  it  will  probably  surprise  you  to  know 
that,  while  the  Interstate  Commerce  Commission  has 
been  appointed  to  regulate  the  passenger,  freight  and 
express  tariffs  which  the  public  shall  pay,  it  has  not  had 
an}^  authority  relating  to  mail  pay,  or,  in  other  words,  the 
Government  has  not  shown  sufficient  confidence  in  its 
own  appointees  to  leave  the  matter  of  mail  pay  regula- 
tion in  their  hands. 

There  is  a  promise,  however,  of  some  relief  in  this 
item  inasmuch  as  no  later  than  yesterday,  the  Senate 
Committee  rejected  the  Moon  Space  Rider  which  has 
been  bitterly  opposed  by  the  Railroads,  and  substituted 
in  its  place  a  proviso  giving  the  Railroads  an  annual 
instead  of  a  quadrennial  weighing  of  mails,  and  instruct- 
ing the  Interstate  Commerce  Commission  to  make  a 
thorough  investigation  of  this  important  subject,  and 
report  back  to  Congress  their  findings. 

It  is  now  up  to  the  House  to  recede  from  the  position 
which  they  have  taken,  and  let  the  whole  question  rest 
with  the  Interstate  Commerce  Commission. 


The  Railroads  are  also  the  greatest  of  our  commercial 
factors  in  National  Defense,  and  it  is  essential  to  any 
Government  to  see  to  it  that  in  Governmental  prepara- 
tion along  these  lines,  the  Railroads  are  enabled  to  keep 
themselves  in  a  condition  to  do  their  full  share  should 
any  crisis  arise;  as,  should  they  not  be  able  to  do  so,  a 
great  part  of  the  energy  expended  in  other  directions 
would  be  just  so  much  wasted. 

Where  would  the  Nations  of  Europe  be  to-day  if  their 
Railroads  were  not  sufficiently  equipped  to  insure  the 
rapid  handling  of  munitions  and  men,  as  well  as  all 
other  necessities  of  the  vast  armies  they  have  in  the 
field?  Any  country  without  proper  transportation 
facilities  in  time  of  war  would  be  under  such  a  handi- 
cap that  nothing  short  of  a  miracle  would  prevent  its 
defeat. 

Gentlemen,  coming  down  to  the  final  analysis,  there 
is  just  one  word  which  will  express  the  underlying  cause 
of  most  of  the  difficulties  under  which  our  Railroads  are 
laboring,  and  that  word  is  "Politics." 

Railroad  regulation  must  be  taken  out  of  politics. 
The  confusing  control  exercised  by  48  different  states, 
our  National  Congress  and  the  Interstate  Commerce 
Commission  must  be  eliminated,  as  it  causes  endless  con- 
flict, trouble,  and  useless  expense. 

The  vast  number  of  laws  passed,  particularly  by  the 
various  States,  deal  not  only  with  matters  of  general 
regulation  but  in  particular  with  matters  of  Railroad 
operation,  which  has  a  tendency  to  paralyze  executive 
freedom  of  direction,  and  to  take  their  operations  out 
of  the  hands  of  men  of  experience,  recognized  ability 
and  initiative;  as  a  consequence  of  which,  their  operat- 
ing costs  are  enormously  increased. 

The  need  of  a  system  of  Governmental  regulation  to 
replace  the  existing  one  is  recognized  by  those  who  are 
at  all  familiar  with  the  subject,  and  the  best  way  of 
accomplishing  the  desired  result  is  the  Problem.  It 
must  be  done.  The  policy  of  control  must  be  unified, 
and  a  strong  Federal  System  of  regulation  must  be  sub- 

6 


stituted  for  the  varying  rule  of  48  uncoordinated  States. 
A  Non-partisan  Federal  Commission  of  Experts,  who 
will  have  power  to  fix  revenues  conmiensurate  with  ex- 
penses, is  the  answer;  and  the  quicker  this  is  accom- 
plished, the  better  it  will  be  for  the  Nation  as  a  whole, 
as  all  business  is  absolutely  dependent  on  adequate  trans- 
portation facilities,  and  can  only  progress  concurrently 
with  Railroad  growth. 

The  pernicious  activity  of  our  numerous  Railroad 
regulators  has  largely  reduced  Railroad  revenues,  vastly 
increased  the  cost  of  operation,  and  has  materially  im- 
paired Railroad  credit,  as  a  consequence  of  which  they 
have  not  been  able  to  attract  the  capital  necessary  to 
furnish  proper  facilities  for  the  handling  of  the  com- 
merce of  our  Country. 

Railroads,  like  all  other  lines  of  business,  must  pro- 
gress or  go  backwards — they  cannot  stand  still.  Under 
existing  conditions,  Railroad  building  has  practically 
ceased;  in  fact,  only  900  miles  of  new  line  were  con- 
structed in  1915.  Such  a  condition  is  the  natural  result 
of  a  politicated  system  of  Railroad  supervision  which 
must  be  improved,  and  improved  speedily,  if  we  would 
avert  disaster. 

Gentlemen,  the  opportunity  afforded  me  at  this  time 
to  present  this  subject  before  this  Organization,  as  well 
as  to  the  Presidents  of  a  number  of  other  Commercial 
Organizations,  covering  a  great  many  important  lines 
and  representing  all  sections  of  the  United  States,  is 
very  much  appreciated,  and  I  sincerely  trust  it  is  a  mat- 
ter of  sufficient  importance  to  be  brought  by  them  to  the 
attention  of  the  various  Organizations,  of  which  they  are 
the  heads,  with  the  idea  of  enlisting  their  support  in 
whatever  effort  may  be  made  to  improve  these  deplor- 
able conditions.    I  thank  you. 


With  the  Compliments  of 
OTTO  H.  KAHN 


THE    GOVERNMENT 


AND 


THE    RAILROADS 


BY 

OTTO  H.  KAHN 


(Reprinted  from  The  "  World*s  Work  "  February,  1916.) 


THE  GOVERNMENT  AND  THE  RAILROADS 

BY 
OTTO  H.  KAHN 

The  conflicts  and  the  storms  which  have  raged 
around  the  railroads  these  many  years  have  largely 
subsided.  Abuses  which  were  found  to  exist,  though 
it  is  fair  to  say  that  for  their  existence  the  railroads 
were  by  no  means  alone  to  blame,  have  been  remedied 
and  their  recurrence  made  impossible.  The  people's 
anger  has  cooled  and,  though  some  politicians  still 
sound  the  old  war-cry,  many  indications  (such,  for 
instance,  as  the  recent  popular  vote  against  the  Full 
Crew  Law  in  Missouri)  tend  to  show  that  the  people 
desire  to  have  the  railroads  fairly  and  justly  dealt 
with,  exacting  and  expecting  from  them  a  reciprocal 
attitude,  treatment,  and  spirit.  Railroad  executives 
have  come  to  recognize  their  functions  as  those  of 
semi-public  officers  owing  accountability  no  less  to 
the  public  than  to  the  shareholders  of  the  particular 
property  they  represent.  A  system  has  been  evolved 
which,  while  preserving  for  the  country  in  the  con- 
duct of  its  railroads  the  inestimable  advantage  of 
private  initiative,  efficiency,  resourcefulness,  and  re- 
sponsibility, yet  through  governmental  regulation 
and  supervision  emphasizes  and  protects  the  com- 
munity's rights  and  guards  against  those  evils  and 
excesses  of  unrestrained  individualism  which  experi- 
ence has  indicated.  It  is  in  every  way  a  far  better 
system  than  government  ownership  of  railroads, 
which,  wherever  tested,  has  proved  its  inferiority, 
except  only  in  Germany,  and  the  very  reasons  which 
have  made  government  ownership  measurably  suc- 
cessful in  Germany  are  the  reasons  which  in  America 
would  make  it  nothing  short  of  an  economic  calamity, 


being  given  political  and  other  circumstances  as  they 
now  exist  and  are  likely  to  continue  to  exist  for  a 
long  time  to  come. 

The  system  as  it  has  evolved  itself  in  America, 
though  it  is  resented  by  some  of  the  Bourbons  as 
far  too  advanced  and  as  an  indefensible  interference 
with  the  rights  of  property,  and  by  some  of  the  Ultra- 
Radicals  as  not  going  far  enough,  seems  to  me  in 
theory  an  almost  ideal  one.  But  the  best  of  theories 
IS  futile  if  its  practical  application  is  at  fault;  and  I 
know  of  few  more  flagrant  instances  of  the  unwise 
and  unsound  application  of  a  wise  and  sound  theory 
than  in  the  case  of  our  railroad  legislation.  Indeed, 
the  structure  of  federal  and  state  laws  under  which 
American  railroads  are  compelled  to  carry  on  their 
business  at  present  is  little  short  of  a  legislative 
monstrosity.  Writing  on  the  subject  of  control  and 
regulation  of  corporations.  Colonel  Roosevelt  in  a 
recently  published  article  expresses  himself  as 
follows : 

.  .  .  When  we  control  business  in  the  pub- 
lic interest  we  are  also  bound  to  encourage  it 
in  the  public  interest,  or  it  will  be  a  bad  thing 
for  everybody  and  worst  of  all  for  those  on  whose 
behalf  the  control  is  nominally  exercised.     .     .     . 

This  object  cannot  be  accomplished  by  a 
chaos  of  forty-eight  states  working  at  cross- 
purposes  in  the  development  of  our  interstate 
and  international  industrial  fabric.     .     .     . 

So  much  of  the  regulation  attempted  in  our 
country  in  the  past  has  been  done  by  dema- 
gogues or  by  heedless  politicians  interested  only 
in  their  own  momentary  political  success  that 
the  very  name  Regulation  has  become  an  offense 
and  an  abomination  to  many  honest  business 
men. 


THE  ANTI-RAILROAD  ERA. 

With  the  enactment  of  the  Hepburn  Bill,  during 
President  Roosevelt's  second  administration,  began 
the  modern  era  of  railroad  regulation  and  rate  control 
by  commissions.  It  was  a  mea-sure  oi  .adical  inno- 
vation and  far-reaching  importance,  and  it  ought  to 
have  been  given  a  fair  test  in  practical  operation  for 
a  sufficient  length  of  time.  Instead,  President  Taft, 
in  1909,  felt  called  upon  to  propose  a  new  and  drastic 
measure  of  railroad  legislation.  He  embodied  his 
recommendations  on  the  subject  in  a  bill  which  was 
duly  introduced  in  Congress.  It  was  far  from  being 
a  perfect  piece  of  legislation.  The  odor  of  politics 
was  not  absent  from  it.  It  was  considered  by  the 
railroads,  and  in  business  circles  generally,  as  un- 
called for,  unwise,  and  as  unduly  burdensome  and 
restrictive  in  various  important  respects.  But  at 
least  it  was  a  consistent  and  carefully  matured  meas- 
ure. It  was  the  formal  and  official  expression  of  the 
views  of  the  Taft  Administration,  the  second  import- 
ant measure  put  forward  by  it.  It  offered  the  first 
real  test  of  the  capacity  for  leadership  and  fighting 
edge  of  the  President  and  his  Cabinet,  and  they  failed 
in  it  lamentably. 

The  introduction  of  the  Taft  railroad  bill  co- 
incided with  a  stage  of  public  sentiment  where 
suspicion,  ill-will,  and  resentment  against  corpora- 
tions were  rampant,  where  inflammatory  appeal  took 
the  place  of  reasoning,  where  economic  heresies  and 
fallacies  hoary  with  age,  tried  and  found  wanting 
and  discarded  elsewhere  long  ago,  were  rediscovered 
by  our  brand  of  demagogues  and  proclaimed  by  them 
as  a  cure-all,  partly  honestly,  from  lack  of  thorough 


study  and  clear  thinking,  partly  disingenuously,  for 
political  and  personal  advantage. 

It  was  a  right  instinct  which  had  guided  the 
people,  under  President  Roosevelt's  leadership,  to 
determine,  firmly  and  unmistakably,  that  the  time 
had  come  to  regard  the  pioneer  period  of  this 
country's  industrial  and  economic  development  as  at 
an  end,  to  revoke  the  latitude  which  had  been  tacitly 
accorded,  to  insist  on  strict  adherence  to  the  rules  of 
business  conduct  laid  down  by  the  law,  and  to  punish 
any  violation  of  such  rules,  by  whomsoever  com- 
mitted, high  or  low.  It  was  right  to  have  recourse 
to  the  law  to  undo  some  of  the  things  which  those 
charged  with  the  administration  of  the  law  had 
through  its  non-enforcement  permitted  and  even 
sanctioned.  It  was  entirely  right  and  beneficial  to 
set  up  and  proclaim  a  new  standard  of  business 
methods  in  certain  respects  because  business  had 
exercised  great,  and  in  some  ways  excessive,  power 
for  a  long  time,  and  all  power  tends  to  breed  abuses 
and  requires  limitations  and  restraints.  It  was  salu- 
tary and  timely  to  bring  home  to  corporations  and 
individuals,  however  powerful,  the  respect  and  fear 
due  to  the  law  and  to  use  all  means  at  the  Govern- 
ment's disposal  to  visit  upon  dishonorable  practices 
condign  punishment.  But  it  was  unreasonable  and 
unfair  to  judge  with  retroactive  moral  severity  in  the 
light  and  according  to  the  measure  of  that  new 
standard  business  methods  which  with  universal 
knowledge  and  universal  tolerance  had  prevailed  in 
the  past;  to  stigmatize,  as  heinous,  certain  practices 
which  did  not  in  their  essence  involve  any  moral 
turpitude,  certain  acts  which  became  unlawful,  not 
because  they  were  inherently  immoral  or  dishonor- 
able, but  only  because  and  only  from  the  moment 


when  Congress  by  statute  declared  them  unlawful, 
and  which,  too,  are  not  only  not  forbidden,  but  are 
expressly  sanctioned  by  the  laws  and  practices  of 
other  great  commercial  nations  such  as  England, 
France,  and  Germany. 

It  was  hardly  just  to  make  no  allowance  for  the 
fact  that  the  people  themselves  and  their  chosen  repre- 
sentatives cannot,  in  fairness,  be  entirely  absolved 
from  responsibility  for  the  regrettable  excesses  and 
excresences  which,  together  with  much  splendid  and 
fruitful  achievement,  were  engendered  by  the  period  of 
vast  and  unparalleled  national  development  from  the 
close  of  the  Civil  War  to  the  first  years  of  the  present 
century,  as  similar  economic  pioneer  periods  in  all 
countries  and  at  all  times  have  engendered  them.  It 
was  hardly  just  to  fail  to  give  due  weight  to  the  con- 
sideration that  if  certain  provisions  of  the  Anti-Trust 
Laws — now  suddenly  to  be  enforced  to  the  letter  with 
retroactive  rigor — had  come  to  be  lightly  regarded, 
indeed  almost  forgotten,  a  large  part,  if  not  the  larger 
part,  of  the  responsiblity  should  be  laid  at  the  door  of 
those  whose  duty  it  was  to  enfore  the  law  and  who 
for  many  years,  through  administration  after  admin- 
istration. Congress  after  Congress,  had  been  gravely 
remiss  in  that  duty  and  had  thereby  permitted  these 
particular  statutes  to  fall  into  desuetude. 

Some  few  instances  of  wrongdoing  had,  indeed, 
been  brought  to  light  which  were  offenses  against  the 
written  as  well  as  the  moral  law,  indefensible  under 
any  proper  standard  of  ethics,  but  it  was  neither  right 
nor  wise  to  permit  the  just  indignation  which  they 
aroused  to  lead  to  the  condemnation  and  punish- 
ment of  an  entire  vast  industry  not  to  mention  the 
loss  thereby  inflicted  upon  innocent  security  holders 
and  the  damage  caused  to  the  country  at  large. 


MAKING  POLITICAL  CAPITAL. 

Given  the  then  prevailing  state  of  public  feeling, 
the  provisions  of  the  Taft  railroad  bill  afforded  a 
peculiarly  inviting  opportunity  to  those  whose  politi- 
cal fortunes  or  personal  prejudices  or  convictions  led 
them  to  an  attitude  of  hostility  toward  the  measure 
or  the  Administration,  and  at  the  same  time  offered 
a  tempting  means  to  test  the  backbone — or  the  lack 
of  it — and  the  driving  power  and  influence  with 
Congress  of  President  Taft  and  his  Cabinet.  Certain 
Senators  and  Congressmen  were  not  slow  to  avail 
themselves  of  that  situation,  and  they  succeeded  far 
beyond  what  they  could  reasonably  have  hoped  for. 
They  laid  bare  in  this  first  assault — for  all  men, 
friends  and  enemies,  to  see  and  be  guided  accordingly 
— that  peculiar  and  fatal  incapacity  for  practical 
political  leadership  and  for  steadfastness  in  resolu- 
tion and  action  which  was  the  besetting  sin  of  the 
Taft  Administration  and  which  explains  its  outcome. 

Having  broken  down  the  bill  as  introduced,  its 
opponents  not  only  ripped  it  to  tatters  but,  to  a  large 
extent,  made  their  own  measure  out  of  it.  A  number 
of  provisions  which  were  actuated  by  regard  for  the 
legitimate  interests  of  the  railroads  were  torn  out, 
the  coherence  and  logic  of  the  measure  were  de- 
stroyed, amendment  after  amendment  of  radical 
manufacture  was  added  by  a  Senate  leaderless,  weary, 
and  in  a  hurry,  some  of  them  embodying  the  weird 
and  crude  notions  of  those  to  whom  corporations  had 
long  been  the  object  of  fanatical  animosity  and  whose 
aim  was  simply  punitive,  even  vindictive.  And  thus 
the  bill  came  back  to  the  President.  Its  fate,  from 
every  consideration  of  political  wisdom  and  self- 
respect,  should  have  been  a  Presidential  veto  accom- 
panied by  a  trenchant  message,  but,  instead,  Mr.  Taft 


tamely  submitted,  affixed  his  signature,  and,  by  this 
truckling  to  and  compromising  with  the  rebellious 
elements  in  his  own  party  bent  on  embarrassing  and 
harassing  him,  set  the  pace  for  the  vicissitudes  which 
thenceforth  beset  and  finally  overwhelmed  his  Admin- 
istration. He  has  since  recognized,  it  seems,  the 
faultiness  of  that  statute,  for  he  has  repeatedly  and 
publicly  protested  against  the  over-regulation,  the 
starvation,  and  the  oppression  of  the  railroads  which 
were  the  inevitable  and  easy-to-be-foreseen  conse- 
quence of  its  enactment,  not  merely  for  what  it  con- 
tained but  even  more  for  what  it  omitted.  For,  while 
conferring  upon  the  Interstate  Commerce  Commis- 
sion almost  absolute  power  over  the  interstate 
business  of  railroads,  it  entirely  ignored  the  correlated 
problem  of  the  exercise  of  control  by  the  states.  And 
in  the  states  a  veritable  mania  of  railroad  legislation 
had  broken  out.  Drastic  rate  reductions,  rigid  rate 
regulation,  full  crew  laws,  and  heavy  additions  to 
already  disproportionate  taxation  combined  to  bring 
about  a  system  of  vast  and  inconsistent  complexity 
of  restrictions,  burdens,  and  interferences,  superim- 
posed on  the  structure  of  federal  legislation  and 
regulation. 

There  is  no  parallel  I  know  of  in  any  other  country 
to  its  greatest  industry  being  placed,  down  to  its 
minutest  details,  under  the  almost  autocratic  power 
of  seven  men  owing  defined  accountability  to  no  one, 
selected  for  relatively  short  terms  and  according  to 
no  particular  standard  of  training  or  qualifications, 
and  being  practically  free  from  control,  restraint,  or 
appeal.  But  it  is  not  so  much  the  existence  of  that 
power,  excessive  though  it  be,  of  which  the  railroads 
complain;  in  fact,  not  a  few  railroad  men  have  come 
to  be  reconciled  to  the  theory  on  which  it  rests  and 
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even  to  consider  the  underlying  principle  a  wise  and 
beneficent  one.  Practically  all,  I  believe,  recognize 
that  thorough  public  regulation  has  come  to  stay. 
It  is  the  faultiness  and  inadequacy  of  the  law  under 
which  the  Interstate  Commerce  Commission  works 
and  exercises  its  power  and  the  multiplicity  of  mas- 
ters under  whom  the  railroads  have  to  serve  and 
whom  they  have  to  satisfy  that  constitutes  the  main 
burden  of  their  grievances  and  that  cries  for  reform. 

THE  INTERSTATE  COMMERCE  COMMISSION. 

That  the  Interstate  Commerce  Commission,  being 
at  the  same  time  prosecutor,  judge,  and  jury,  combin- 
ing in  itself  legislative,  executive,  and  judiciary 
powers,  is  a  negation  of  the  root  principle  from  which 
the  American  system  of  government  springs,  may  be 
stated  as  an  incontrovertible  fact.  Such  combina- 
tion of  powers  in  one  body  has  been  styled  by  James 
Madison  "the  very  definition  of  tyranny.''  The  evil 
or  impropriety  of  such  a  union  of  conflicting  or  at 
least  inconsistent  functions  has  been  publicly  ac- 
knowledged by  a  most  unimpeachable  witness, 
namely,  one  of  the  ablest  members  of  the  Commission 
itself,  Hon.  Charles  A.  Prouty,  in  an  address  deliv- 
ered in  1907,  from  which  the  following  extract  may 
be  quoted:  "If  the  Interstate  Commerce  Commission 
is  vested  with  a  jurisdiction  so  tremendous  in  extent 
and  of  such  finality,  every  effort  should  be  made  to 
provide  a  body  adequate  to  the  trust.  ...  I  very 
much  doubt  whether  the  same  body  can  properly 
discharge  both  these  functions  (executive  and  ju- 
dicial). In  the  end  it  will  either  become  remiss  in  its 
executive  dutiec  or  will,  in  the  zeal  of  these,  become 
unfit  for  the  dispassionate  performance  of  its  judicial 
functions.    Whatever  may  have  been  true  in  the  past. 
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the  time  has  come  when  the  Commission  should  be 
relieved  of  all  its  duties  except  the  hearing  and  decid- 
ing of  complaints."  If  this  was  true  in  1907,  how 
much  more  true  and  urgent  is  it  today,  considering 
the  immense  amplification  and  extension  which  the 
Commission's  powers  and  functions  have  received 
since  then?  And  has  ^^every  effort"  been  made  ^'to 
provide  a  body  adequate  to  the  trust?"  I  am  far  from 
underrating  the  great  ability,  vast  industry,  and 
devotion  to  duty  of  the  men  now  composing  the  Inter- 
state Commerce  Commission,  nor  do  I  share  in  the 
not-infrequently-heard  opinion  that  they  are  hostile 
to  the  railroads  on  principle,  believing  as  I  do,  on  the 
contrary,  that  they  are  earnestly  striving  to  do  justice 
according  to  their  conscience  and  judgment  and  are 
bravely  struggling  with  a  simply  intolerable  burden 
of  work  and  responsibility.  But  it  cannot  be  gain- 
said that  to  this  Commission  which  has  greater  power 
and  greater  responsibilities  concerning  the  industrial 
life  of  the  Nation  than  probably  any  other  tribunal 
anywhere  in  the  world  exercises  there  has  never  yet 
been  appointed  a  man  who  came  to  it  qualified  by 
first  rate  experience  in  railway  operation,  or  by  broad 
business  experience,  or  any  considerable  experience 
in  financial  matters.  Nor  can  it  tend  toward  provid- 
ing "a  body  adequate  to  the  trust"  that  the  members 
of  that  body,  called  upon  to  deal  with  questions  of 
momentous  import  and  most  intricate  complexity, 
should  be  appointed  for  short  terms  and  be  paid 
salaries  so  modest  as  to  make  acceptance  of  such 
appointment  a  very  great  financial  sacrifice  to  men 
of  first  rate  ability,  and  prolonged  continuance  in 
office  an  injustice  to  their  families. 
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THE   COMMISSION'S   OVERWHELMING  TASK. 

I  doubt  whether  anywhere  else  can  be  found  a  body 
of  seven  men  on  whom  devolves  the  staggering, 
crushing,  stupendous  mass  of  work  which  is  laid 
upon  the  Interstate  Commerce  Commission.  If  it 
were  composed  of  the  wisest,  most  expertly  trained 
minds  and  most  vigorous  working  capacities  to  be 
found  in  this  or  any  other  country,  it  would  be  im- 
possible for  it  to  accomplish  the  superhuman  task 
which  Congress,  in  its  eagerness  to  rid  itself  of 
troublesome  problems,  has  piled  and  keeps  piling 
upon  it.  According  to  its  annual  report  for  the  year 
ending  October  31st,  1915,  the  Commission  during 
that  year  conducted  1,543  hearings,  in  the  course  of 
which  it  took  the  almost  incredible  total  of  200,438 
pages  of  testimony,  and  it  must  be  borne  in  mind  that 
this  is  only  the  preliminary  work,  the  groundwork 
on  which  its  deliberations  and  decisions  are  based. 
Within  that  period  of  twelve  months  the  Commission 
furthermore  heard  oral  arguments  in  198  cases  (sit- 
ting 103  days  for  that  purpose),  decided  902  cases 
upon  its  "formal  docket,"  entered  upon  its  "informal 
docket''  6,500  separate  complaints  and  upon  its 
"special  docket"  6,690  applications,  made  822  orders 
under  the  "long-and-short-haul-clause,"  etc.,  and  had 
filed  with  it  no  less  than  149,449  rate  schedules.  The 
Committee's  report  states  that 

A  mere  recital  of  these  figures  scarcely  gives  an 
adequate  idea  of  the  volume  of  work  disposed 
of  and  the  enormous  interests  involved  in  the 
cases  that  come  before  the  Commission. 

In  addition  to  the  activities  above  summarized,  it  un- 
dertook numerous  prosecutions  besides  transmitting 
many  cases  to  the  several  United  States  district  at- 
torneys,   gathered    statistics,    collected    information, 
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made  investigations,  answered  Congressional  in- 
quiries and  conducted  a  correspondence  of  over- 
whelming dimensions. 

It  is  a  physical  impossibility  for  each  of  seven  men 
to  read  carefully  200,438  pages  of  testimony  in  a  year, 
even  if  they  had  nothing  else  to  do.  Yet  the  Commis- 
sion not  only  has  to  decide  cases  in  which  200,438 
pages  of  testimony  have  been  taken,  but  it  has  to  hear 
as  many  arguments  as  are  heard  by  the  Supreme 
Court,  grant  or  refuse  almost  countless  exemptions 
from  general  rules  established  by  Congress,  initiate 
and  supervise  criminal  prosecutions,  conduct  a  great 
detective  bureau  for  the  purpose  of  discovering  in- 
fractions of  the  statute,  formulate  a  complex  system 
of  accounts  and  adapt  it  to  changing  conditions  or 
changing  conceptions  of  public  policy,  supervise  the 
accounting  of  more  than  two  thousand  corporations, 
inspect  the  physical  apparatus  employed  in  railway 
transportation  and  devise  means  for  its  improvement, 
enforce  regulations  concerning  hours  of  labor,  de- 
termine what  water  facilities  railway  corporations 
may  operate  and  perform  numberless  other  duties 
of  arduous  character  and  vast  importance.  It  has 
further  to  regulate  telegraphs,  telephones,  pipe  lines 
and  express  companies  and  to  grapple  with  the  for- 
midable task  of  making  a  physical  valuation  of  the 
railroads.  For  years,  Congress  has  thrust  upon  the 
Commission  one  function  after  another  until  it  is 
simply  overwhelmed.  The  result  is  not  merely  delay 
and  insufficient  time  for  deliberate  consideration  but 
the  necessity  to  relegate  the  hearing  and  investiga- 
tion of  many  important  cases  to  clerks  or  agents; 
and,  with  every  desire  on  the  part  of  the  Commis- 
sioners for  the  conscientious  discharge  of  their  duties, 
the  views  and  conclusions  arrived  at  by  such  sub- 
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ordinates  must  necessarily  have  a  large,  if  not  a 
controlling,  influence  on  the  decisions  of  the  Com- 
mission. 

It  is  a  regrettable  but  undeniable  fact  that  no 
discussion  of  the  difficulties  and  unjust  burdens  laid 
upon  the  country's  greatest  industry  would  be  com- 
plete without  making  mention  of  the  action  of  the 
Postmaster  General  in  compelling  the  railroad  to  ac- 
cept grossly  inadequate  compensation  for  carrying 
the  mail  and  the  parcel  post.  If  any  large  corpora- 
tion were  to  take  advantage  of  its  position  and  power 
as  the  Government  does  in  this  instance,  it  would 
not  take  the  Federal  Trade  Commission  long  to  de- 
nounce such  practices  and  to  compel  redress  for  the 
aggrieved  party. 

THE  PREDICAMENT  OF  THE  RAILROADS. 

If  this  presentment  exhausted  the  grievances  of 
our  railroad  industry  it  would  be  serious  enough,  but 
it  is  very  far  from  exhausting  them.  Indeed,  the 
most  serious  grievance  is  the  fact  that  in  addition 
to  the  activities  of  State  legislatures  there  are  not  less 
than  43  state  commissions,  exercising  varying  de- 
grees of  power  over  railroads,  guided  in  their  de- 
cisions by  no  precedents  or  fixed  rules,  their  jurisdic- 
tion and  their  decrees  interwining,  conflicting  with, 
upsetting  those  of  each  other  and  of  the  Interstate 
Commerce  Commission.  In  22  of  these  43  states  the 
commissioners  are  chosen  by  popular  vote,  their 
terms  ranging  from  2  to  6  years,  their  salaries  being 
generally  very  moderate,  down  to  as  low  as  $1,500 
per  annum.  It  is  not  surprising  that  the  authority  of 
such  State  commissions,  of  which  it  would  be  too 
much  to  expect  or  even  to  ask  unyielding  impervious- 
ness  to  public  pressure,  should  have  been  exercised, 
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in  not  a  few  instances,  frankly  for  the  selfish  interest 
of  each  State,  somewhat  on  the  lines  of  creating 
through  the  fixing  of  State  railroad  rates  and  other- 
wise the  equivalent  of  a  protecting  tariff  or  of  an 
export  bounty  for  the  benefit  of  the  industries  or  the 
consumers  of  each  particular  State.  Nor  will  it  be 
wondered  at  that  there  have  been  instances  of  a  ten- 
dency to  use  the  commissions'  authority  over  the  is- 
sue of  stocks  and  bonds  toward  forcing  the  railroads 
to  spend  part  of  the  proceeds  for  purposes  which  to 
the  commissioners  appeared  advantageous  for  their 
particular  State  or  certain  localities  therein.  The 
following  illustration  is  taken  from  the  annual  report 
of  the  Southern  Pacific  Company: 

To  provide  funds  for  corporate  purposes,  ar- 
rangements were  made  with  bankers,  in  May, 
1913,  for  sale  of  two-year  notes  at  a  very  satis- 
factory price.  Authority  of  the  California  Rail- 
road Commission  to  issue  the  notes  was  obtained 
without  delay;  approval  by  the  Arizona  Corpora- 
tion Commission,  however,  was  withheld,  pend- 
ing certain  assurances  and  guaranties  on  the  part 
of  the  Company  with  reference  to  the  conduct 
of  its  business  in  Arizona  which  it  was  not  war- 
ranted in  giving,  and,  during  the  time  the  matter 
was  pending  before  the  Commission,  the  condi- 
tion of  the  money  market  had  so  changed  that 
a  sale  of  the  notes  could  not  be  made.  Further 
consideration  of  a  two-year  note  issue  was  aban- 
doned, and  one-year  notes  were  issued  instead, 
and  sold  at  a  price  yielding  approximately  $275,- 
000  less  than  would  have  been  received  had  the 
two-year  notes  been  issued  without  delay.  Under 
the  laws  of  California  and  Arizona  the  issue  of 
one-year  notes  did  not  require  Commission  ap- 
proval. 
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In  several  cases  the  carrying  out  of  suggestions 
made  by  the  Interstate  Commerce  Commission  to 
the  railroads  with  the  view  to  enabling  them  to  obtain 
more  adequate  revenues  was  peremptorily  stopped 
by  State  Commissions  which  ordered  the  railroad  not 
to  do  the  very  things  which  the  Interstate  Commerce 
Commission  had  told  them  they  should  do  and  had 
criticised  them  for  not  having  done  before. 

In  the  "Eastern  rate  case"  the  Interstate  Com- 
merce Commission  found  that  the  carriers'  revenue 
was  inadequate  and  insufficient,  but  declined  to  grant 
the  greater  part  of  the  increase  asked  for,  largely  on 
the  ground  that  there  were  other  ways  open  to  the 
railroads  to  augment  their  income.  The  Commis- 
sion pointed  out  these  ways  in  considerable  detail, 
but  when  the  railroads  took  action  in  accordance  with 
the  indications  or  directions  thus  given,  they  were, 
as  to  the  most  important  of  them,  promptly  stopped 
by  State  Commissions,  Court  decisions  and  even  by 
the  Interstate  Commerce  Commission  itself  from  do- 
ing the  very  things  which  the  Interstate  Commerce 
Commission  had  told  them  to  do  and  the  feasibility 
and  propriety  of  which  it  had  given  as  a  reason  for 
not  granting  the  rate  increases  asked  for. 

The  following  extracts  from  a  most  interesting 
and  instructive  address  recently  delivered  by  Mr.  Al- 
fred P.  Thom  before  the  State  Bar  Association  of 
Tennessee  may  appropriately  be  quoted  in  this  con- 
nection as  illustrating  the  activities  of  State  bodies: 

Three  States  have  passed  laws  making  it  il- 
legal for  a  carrier  having  repair  shops  in  the 
State  to  send  any  of  its  equipment,  which  it  is 
possible  to  repair  there,  out  of  the  State  for  re- 
pairs in  another  State,  fifteen  States  have  at- 
tempted to  secure  preferred  treatment  of  their 
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State  traffic,  either  by  heavy  penalties  for  de- 
lays or  by  prescribing  a  minimum  movement  of 
freight  cars,  some  of  them  requiring  a  minimum 
movement  of  fifty  miles  per  day,  whereas  the 
average  movement  for  the  United  States  is  not 
more  than  tw^enty-six  miles  per  day — one  of 
these  States  imposing  a  fine  of  ten  dollars  per 
hour  for  the  forbidden  delay;  twenty  States  have 
hours-of-service  laws,  varying  from  ten  to  six- 
teen hours  twenty  States  have  full-crew  laws; 
twenty-eight  States  have  headlight  laws,  with 
varying  requirements  as  to  the  character  of  the 
lights,  and  fourteen  States  have  safety-appliance 
acts.  Sixteen  States  have  enacted  statutes,  each 
asserting  for  itself  the  individual  right  to  control 
the  issue  of  stocks  and  bonds  of  interstate  car- 
riers. 

It  is  manifest  that,  if  such  issue  is  to  be  regu- 
lated by  the  individual  States,  every  State  is  at 
the  mercy  of  the  others.  A  bond,  to  be  available 
in  the  market,  must,  as  a  rule — especially  now 
when  most  bonds  are  necessarily  junior  liens — 
be  secured  upon  the  whole  railroad  line;  and  this 
crosses  many  States.  One  of  the  States,  there- 
fore, if  it  possesses  the  power  to  regulate  the 
issue  of  securities  of  an  interstate  carrier,  may 
defeat  a  financial  plan  approved  by  all  the  other 
States  and  necessary  to  the  carrier's  transporta- 
tion efficiency. 

In  other  words,  the  greediest,  the  most  sel- 
fish, and  the  most  unreasonable  State  thus  se- 
cures by  its  own  laws  a  preference  for  its  own 
commerce  over  the  commerce  of  its  sister  States 
and  over  interstate  commerce  itself. 

A  MASS  OF   CONFLICTING  LEGISLATION. 

What  with  the  regulating  activities  of  43  Commis- 
sions besides  the  Interstate  Commerce  Commission, 
the  adoption  by  State  legislatures  of  rate-fixing  meas- 
ures, extra  crew  bills,  and  all  kinds  of  minute  enact- 
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ments  (between  1912  and  1915  more  than  4,000  Fed- 
eral and  State  bills  affecting  the  railroads  were  intro- 
duced and  more  than  440  enacted),  the  enormous  in- 
crease within  the  last  seven  years  in  Federal  and 
State  taxation,  the  steadily  mounting  cost  of  labor, 
the  exactions  of  municipal  and  county  authorities, 
etc. — it  will  be  admitted  that  the  cup  of  railroad 
difficulties  and  grievances  is  full.  I  am  far  from  hold- 
ing the  railroads  blameless  for  some  of  the  conditions 
with  which  they  are  now  confronted.  Not  a  few  of 
them  were  arrogant  in  the  days  of  their  power,  many 
mixed  in  politics,  some  forgot  that  besides  having 
a  duty  to  their  stockholders  they  had  a  duty  to  the 
public,  some  were  guilty  of  grievous  and  inexcusable 
financial  misdeeds.  But,  in  their  natural  resentment 
and  their  legitimate  resolve  to  guard  against  similar 
conditions  in  the  future,  the  people  have  overshot  the 
mark.  The  proof  of  the  pudding  is  in  the  eating. 
Not  less  than  82  railroads,  comprising  41,988  miles 
and  representing  $2,264,000,000  of  capitalization,  are 
in  receivers'  hands,  and  the  mileage  of  new  railroad 
constructed  in  1915  is  less  than  in  any  year  since  the 
Civil  War.  The  duration  of  receivership  has  become 
longer  and  longer,  far  longer  than  it  used  to  be, 
owing  to  the  difficulty  of  raising  the  necessary  funds 
for  the  rehabilitation  of  the  properties  and  for  tak- 
ing them  out  of  receivers'  hands,  which  difficulties  are 
largely  due  to  the  complications  and  delays  result- 
ing from  the  jurisdiction  and  views  of  State  Commis- 
sions. Thus  the  Wabash  Pittsburgh  Terminal  has 
been  in  bankruptcy  since  May  29,  1908,  the  Wheeling 
&  Lake  Erie  since  June  8,  1908,  the  St.  Louis  &  San 
Francisco  since  May  27,  1913,  the  Wabash  from  De- 
cember 26,  1911,  to  November  1,  1915,  and  so  forth. 
Railroad   construction   has   practically   stopped,   the 
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purchases  by  railroads  have  been  reduced  to  a  mini- 
mum, so  much  so  that,  had  it  not  been  for  the  wind- 
fall of  the  "war  orders,"  our  steel  and  cognate  in- 
dustries would  have  faced  an  exceedingly  serious  situ- 
ation. Railroad  credit  has  become  gravely  affected. 
It  is  true  that  faults  of  management  and  disclosures 
of  objectionable  practices  have  been  contributory 
causes  in  diminishing  American  railroad  credit,  but 
from  my  practical  experience  in  dealing  with  invest- 
ors I  have  no  hesitation  in  affirming  that  the  main 
reason  for  the  multiplication  of  railroad  bankruptcies 
and  of  the  changed  attitude  of  the  public  toward  in- 
vesting in  railroad  securities  is  to  be  found  in  the  Fed- 
eral and  State  legislation  of  the  years  from  1906  to 
1912  and  in  what  many  investors  considered  the  illib- 
eral, narrow,  and  frequently  antagonistic  spirit  to- 
ward railroads  of  Commissions  charged  with  their 
supervision  and  control.  The  fortuitous  and  for- 
tunate circumstances  that,  owing  mainly  to  the 
direct  and  indirect  effect  of  the  stimulus  of  huge 
war  orders  and  because  of  other  unusual  circum- 
stances, railroads  are  doing  much  better  at  present, 
and  that  investors,  after  having  left  railroad  se- 
curities more  or  less  severely  alone  for  years, 
are,  for  the  time  being,  looking  upon  them  with  a 
friendly  eye,  should  not  make  us  lose  sight  of  the  un- 
derlying fact  that  the  railroad  industry  is  in  an  inher- 
ently weakened  condition,  that  the  spirit  of  enterprise 
has  largely  gone  out  of  railroading  that,  generally 
speaking,  expenditures  for  construction,  equipment, 
improvements,  etc.,  are  confined  to  the  absolute  ne- 
cessities. Nor  must  the  present  prosperity  of  the 
country  blind  us  to  the  consideration  that  the  full 
measure  of  prosperity  which  it  is  capable  of  attaining 
or,  indeed,  any  permanent  and  comprehensive  prog- 
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ress  or  prosperity  cannot  be  reached  as  long  as  its 
most  important  industry,  that  of  railroading,  is  bur- 
eaucratized,  shackled,  harassed  and  lamed. 

Incidentally  it  may  be  mentioned  that  if  the  ex- 
penditure of  time,  thought  and  effort  which  the  num- 
berless  and  intricate  requirements  of  the  Commis- 
sions impose  on  the  Chief  Executives  of  our  railroads, 
together  with  the  expenditure  of  cash  for  lawyers 
and  for  a  fair  sized  army  of  officials  and  clerks  to 
handle  the  work  incident  thereto,  could  be  computed 
in  the  aggregate  as  to  time  and  money,  the  resulting 
figures  would  be  appalling.  I  have  known  of  cases 
where  for  days  at  a  time  all  the  higher  officers  of  a 
railroad  were  taken  away  from  their  work,  having  to 
attend  hearings  instead  before  Commissions  in  vari- 
ous parts  of  the  country.  It  is  an  unquestioned  fact 
that  the  feeling  of  being  hampered  and  harassed  by 
incessant  and  minute  regulations,  of  having  to  go  to 
Commission  after  Commission  in  order  to  obtain  the 
sanction  of  a  bureaucratic  regime  for  almost  each  and 
every  step,  has  resulted  in  chilling  the  spirit  of  initia- 
tive on  the  part  of  those  in  charge  of  our  railroads, 
has  diminished  their  desire  for  and  satisfaction  in 
creative  activity  and  has  lessened  the  inducement  for 
ambitious  and  capable  young  men  to  embrace  the  ca- 
reer of  railroading. 

Considered  from  whatever  point  of  view,  the  con- 
clusion seems  to  me  unavoidable  that  American  rail- 
road legislation,  whilst  sound  in  theory,  is  in  practice 
a  patchwork,  a  makeshift,  and  grossly  and  fundamen- 
tally faulty.  It  has  been  added  to,  modified,  tinkered 
with  session  after  session  in  National  and  State  legis- 
latures; it  is  illogical,  unscientific,  confusing,  vexa- 
tious, and  generally  intolerable.  The  Interstate  Com- 
merce Commission  and  43  State  bodies  acting  at  once 
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as  lawmakers,  prosecutors,  judges  and  juries  hold  the 
destinies  of  the  railroads  in  their  hands,  with  the 
power  almost  over  life  and  death — a  power  not  much 
short  of  autocratic,  for  it  is  subject  to  little,  if  any, 
executive  control  and,  as  far  as  the  Federal  Commis- 
sion  is  concerned,  to  practically  no  effective  judicial 
review.  Unlike  the  courts  they  are  bound  by  no  pre- 
cedents and  rules  of  procedure,  guided  by  no  fixed 
and  well  understood  principles  or  rules  of  decision. 
The  Interstate  Commerce  Commission,  overburdened 
with  labors  and  duties  vastly  beyond  the  capacity  of 
any  seven  men,  is  bound  to  leave  much  important 
work  to  subordinates.  In  the  case  of  rate  decisions 
it  is  compelled  to  resort  to  postponements  which  in 
effect  amount  to  denial  of  justice,  for  the  power 
possessed  by  the  Commission  since  1910  to  suspend 
for  ten  months  proposed  rate  increases  is  nothing  less 
than  the  power — opposed  to  all  equity — of  inflicting 
heavy  and  irrecoverable  monetary  penalties  before  or 
pending  trial.  Experience  has  shown  that  the  Com- 
mission in  practically  all  important  cases  avails  itself 
of  the  power  of  suspension  for  the  full  ten  months' 
period,  which,  as  a  matter  of  fact,  at  times  is  even  fur- 
ther  prolonged,  the  railroads  consenting  to  such  pro- 
longation rather  than  have  the  Commission  com- 
pelled to  render  an  opinion  without,  in  the  pressure 
of  its  other  work,  having  had  time  to  give  sufficiently 
thorough  and  mature  deliberation  to  the  subject. 

SUGGESTED  REMEDIES. 

Railroads,  being  essentially  nation-wide  in  their 
functions,  should,  as  to  rates  and  other  phases  of  their 
business  directly  or  indirectly  affecting  interstate  re- 
sults, be  placed  under  one  National  authority  instead 
of  being  subject   to   the   conflicting  jurisdiction   of 
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many  different  States — a  jurisdiction  the  exercise  of 
which  is  always  subject  to  the  temptation  of  being 
used  unfairly  for  the  selfish  and  exclusive  advantage 
of  the  respective  individual  States.  State  Commis- 
sions have  their  proper  and  important  functions  in 
the  supervision  and  regulation  of  street  railways  and 
of  public  service  corporations  other  than  interstate 
steam  railroads,  and  even  in  the  case  of  the  latter  in 
the  exercise  of  certain  administrative,  police,  or  pub- 
lic welfare  powers  within  well  defined  limits.  But 
the  fundamental  law  of  the  land,  the  Federal  Con- 
stitution, expressly  reserves  to  Congress  the  exclu- 
sive power  of  dealing  with  commerce  between  the 
States,  and  the  exercise  by  State  authorities  of  rate- 
making  and  other  powers  which,  though  technically 
confined  to  railroad  activities  within  the  States,  yet 
actually  must  and  do  affect  interstate  relations,  is 
clearly  opposed  to  the  spirit,  if  not  to  the  language, 
of  the  Federal  Constitution. 

Until  the  advent  of  the  railroad  legislation  of  re- 
cent years,  the  rate-making  power  in  interstate  com- 
merce (and,  in  most  of  the  States,  also  for  intrastate 
commerce)  was  in  the  hands  of  the  railroads,  subject 
to  judicial  review  upon  complaint.  Under  this  system 
the  rate  structure  of  American  railroads  was  built 
up,  and  it  may  safely  be  asserted  that,  among  all 
the  accusations,  just  and  unjust,  which  have  been 
brought  against  them,  the  charge  that,  generally 
speaking,  the  rates  thus  fixed  were  excessive  has 
found  no  place.  On  the  contrary,  the  rates  resulting 
from  that  system  were  much  the  lowest  prevailing 
anywhere  in  the  world,  notwithstanding  the  fact  that 
wages  paid  by  American  railroads  are  fully  twice  as 
high  as  those  obtaining  in  Europe.  Under  the  bill 
of  1910,  the  interstate  rate-making  power  was  to  all 
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intents  and  purposes  conferred  upon  the  Interstate 
Commerce  Commission  (subject  to  interference  by 
States  and  State  Commissions),  but  with  character- 
istic unfairness  or  thoughtlessness  the  power  to  pre- 
scribe minimum  rates,  which  manifestly  ought  to  be 
the  concomitant  of  the  power  to  prescribe  maximum 
rates,  was  not  given  to  the  Commission.  The  burden 
of  proving  according  to  the  requirements  of  an  un- 
defined and  uncertain  standard  the  necessity  for  pro- 
posed rate  increases  was  thrown  upon  the  railroads. 
Personally,  I  believe  that  the  principle  of  giving  to 
the  Interstate  Commerce  Commission  power  to  regu- 
late rates  is  sound,  and  I  am  convinced  that  it  has 
come  to  stay.  But  I  think  that  the  now  prevailing 
rigid  and  cumbersome  system  of  what  is  practically 
rate  making  by  the  Commission  is  neither  sound  nor 
wise.  I  believe  that  the  public  could  and  would  be 
just  as  fully  protected  and  that,  in  fact,  both  the  pub- 
lic and  the  railroads  would  be  the  gainers  if  the  im- 
mensely complex,  difficult,  and  delicate  task  of  mak- 
ing rates  were  left  in  the  hands  of  those  trained  for 
it  by  a  life's  study,  experience,  and  practice,  i.  e.,  the 
railroad  officials,  with  full  power,  however,  in  the 
Commission,  on  its  own  motion,  to  reduce  or  to  in- 
crease rates  for  cause. 

A  HELPFUL  POLICY  NEEDED. 

It  is  vital  to  our  railroads  that  investors  be  reas- 
sured and  encouraged  as  to  the  safety  and  attractive- 
ness of  investment  in  American  railroad  securities, 
particularly  also  in  view  of  the  world-wide  competi- 
tion for  capital  which,  sooner  or  later  after  the  close 
of  the  European  war,  is  likely  to  set  in.  A  more  lib- 
eral and  helpful  policy  toward  railroads  should  be  in- 
augurated and  a  greater  margin  of  net  earnings  se- 
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cured  than  can  be  obtained  under  the  existing  rates 
in  normal  times;  and  in  this  connection  it  must  be 
borne  in  mind  that  such  margin  must  include  a  sum 
over  and  above  what  would  be  a  reasonable  dividend 
because  the  nature  of  the  railroad  business  makes  the 
accumulation  of  a  substantial  surplus  a  necessity  for 
every  properly  managed  line.  A  railroad  can  never 
be  considered  a  finished  product.  Expenditures  are 
continually  required  and  not  few  of  these  outlays, 
such  as  for  the  elimination  of  grade  crossings,  better 
station  buildings,  etc.,  produce  no  direct  revenue.  A 
trifling  fraction  of  a  cent  added  to  rates  means  a  vast 
difference  to  the  railroads  applied  to  the  huge  total 
of  their  traffic,  whilst  very  little  felt  by  the  shipper 
or  producer,  and  hardly,  if  at  all,  by  the  consumer. 
The  test  for  proposed  rate  increases  should  not  be 
whether  a  case  has  been  made  out  according  to  some 
rigid  doctrinaire  standard,  but  whether  it  has  been 
made  out  according  to  reason  and  equity  and  broad 
considerations  of  business  fairness  and  of  public  in- 
terest which  includes  the  preservation  of  railroad 
credit  and  due  regard  for  the  vast  and  far  reaching 
importance  of  the  railroad  industry.  It  is  not  too 
much  to  say  that  on  the  policy  and  attitude  of  Con- 
gress and  the  governmental  authorities,  on  the  en- 
couragement or  discouragement  afforded  by  them, 
largely  depends  the  answer  to  the  question  whether 
or  not  railroad  development  is  to  keep  pace  with  the 
country's  potentialities  and  opportunities.  Capital 
cannot  be  commandeered.  It  is  proverbially  timid 
and  its  owners  will  not  venture  forth  into  a  field 
where  they  must  be  in  doubt  from  one  year  to  the 
next  as  to  what  new  exactions,  burdens  and  restraints 
may  be  placed  upon  the  properties  in  which  their  in- 
vestment is  placed.    If  railroad  officers  are  to  plan  for 
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the  future  in  a  large  and  far-reaching  way,  if  an  ade- 
quate supply  of  capital  is  to  be  forthcoming  for  the 
extension  and  development  of  our  railroads  commen- 
surate with  the  opportunities  before  our  farmers  and 
merchants  and  with  the  vast  size  and  promise  of  our 
undeveloped  areas,  there  must  be  not  only  reasonable 
liberality  but  above  all  reasonable  stability  of  policy. 
In  other  words,  the  railroad  question  must  be  taken 
out  of  politics. 

The  present  lopsided  structure  of  railroad  laws 
ought  to  be  demolished  and  superseded  by  a  new  body 
of  laws  designed,  not  to  punish  the  railroads,  but  to 
aid  them  toward  the  greatest  development  of  useful- 
ness and  service  to  the  country,  conceived  upon  har- 
monious, carefully  considered,  scientific,  and  perma- 
nent lines.  The  reform  of  our  banking  and  currency 
laws  having  been  carried  into  effect,  for  which  the 
country  owes  a  heavy  debt  of  gratitude  to  President 
Wilson,  the  reconstruction  of  our  railroad  laws  ranks 
amongst  the  most  pressing  and  vitally  needed  reform 
in  the  economic  affairs  of  the  country.  The  Presi- 
dent's latest  message,  in  which  he  calls  for  considera- 
tion of  the  situation  of  American  railroads,  affords 
a  most  welcome  and  promising  indication,  justifying 
the  hope  that  he  is  preparing  to  bring  to  bear  upon 
a  wise  solution  of  this  problem  his  great  powers  of 
mind  and  leadership.  The  banking  and  currency  leg- 
islation of  1913  affords  an  appropriate  precedent  and 
in  many  respects  a  parallel.  The  national  functions 
and  character  of  the  railroads  are  largely  analogous 
to  those  of  the  national  banks.  Like  the  national 
banks,  so  should  the  railroads  be  freed,  at  least  in  es- 
sentials, from  the  conflicting  and  multitudinous  juris- 
diction of  the  several  States  and  placed  under  Fed- 
eral authority.    And  just  like  the  national  banks,  they 
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should  not  only  be  permitted  but  be  compellel  to  co- 
operate, and  thus  mobilized  for  the  maximum  ex- 
tent and  efficiency  of  service;  in  other  words,  pool- 
ing and  kindred  arrangements  should  be  sanctioned, 
subject  to  the  approval  of  the  Interstate  Commerce 
Commission.    The  formula  and  principle  of  the  bank- 
ing and  currency  legislation,  viz.,  a  strong,  effective 
and  controlling  Central  Federal  Board  in  Washing- 
ton, relieved  from  detail  w^ork  and  from  certain  es- 
sentially conflicting  functions  (which  should  be  con- 
ferred upon  a  separate  body)  with  Regional  Boards 
according  to  geographic  groupings,  might  prove  ex- 
actly suited  to  railroad  legislation.    Red  tape  should 
be  cut  wherever  possible,  bureaucratic  interference 
limited,  and,  to  the  extent  that  it  can  safely  be  done 
without  jeopardizing  the  due  protection  of  the  inter- 
ests and  rights  of  the  public,  freedom  should  be  given 
to   the   railroads   in   the   conduct   of  their   business 
coupled  with  strictest  individual  responsibility  and 
fullest  publicity.    Railroads  should  be  freed  from  the 
unfair,  unreasonable,  and  illogical  situation  of  being 
subjected,  as  they  now  are,  at  one  and  the  same  time 
to  special  regulatory  and  supervisory  legislation,  and 
to  the  inhibitions  of  the  Sherman  Anti-Trust  Law, 
which  is  based  upon  a  theory  and  designed  to  serve  a 
purpose  essentially  contradictory  to  the  theory  and 
purpose  of  our  existing  railroad  legislation.    Further- 
more, the  same  body  which  determines  earnings  by 
fixing  rates  should  be  charged  with  the  responsibility 
of  hearing  and  determining  wage  disputes  between 
railroads  and  their  employees,  or  if  that  be  not  prac- 
ticable then  at  least  with  the  duty  of  giving  full 
weight  and  consideration  to  all  factors  that  go  to  en- 
hance the  cost  of  operating  railroads,  such  as  legisla- 
tive enactments  like  the  full  crew  law,  increased  taxa- 
tion, advances  in  wages,  and  so  forth. 
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The  situation  resulting  from  the  European  war 
has  brought  to  this  country  a  scope  and  a  wealth  of 
opportunity  almost,  if  not  entirely,  without  parallel 
in  history.     It  has  never  happened  before  that  the 
great  nations  of  the  earth,  all  but  one,  were  engaged 
in  a  terrible  physical  and  economic  conflict — a  con- 
flict so  appalingly  costly  and  destructive  in  lives  and 
treasure  that  its  consequences  must  be  felt  for  genera- 
tions— whilst   the  one   great   country   at   peace  not 
only  enjoys  its  blessings  in  an  undiminished  degree, 
but  is  actually  benefited  by  the  urgent  necessity  of 
some  of  the  fighting  nations,  to  turn  to  it  for  certain 
of  their  essential  requirements  during  the  continu- 
ance of  the  war.     Granting  that  it  is  true  that  no 
nation  can  derive  lasting  economic  advantage,  in  an 
absolute  sense,  from  the  destruction  of  the  wealth  of 
other  nations,  yet  it  must  be  borne  in  mind  that  all 
values  are  relative,  and  there  can  be  no  doubt  that 
in  relation  to  all  other  nations  the  position,  economic 
power  and  wealth  of  the  United  States  have  received 
an  immense  enhancement  in  consequence  of  the  war, 
and  the  opportunities  opened  up  to  it  are  well  nigh 
boundless.     But  there  is  no  great  opportunity  with- 
out a  corresponding  duty,  no  privilege  without  a  cor- 
responding obligation  to  use  it  wisely  and  beneficent- 
ly.   To  fulfil  with  credit  and  honor,  with  due  advant- 
age to  itself  and  the  world,  the  part  which  the  favor 
of  Providence  has  allotted  to  America  is  a  weighty 
and  solemn  task.  It  calls  for  thoroughness  of  thought 
and  study,  integrity,  self-restraint,  and  conservatism, 
boldness,    enterprise    and    adaptability,    breadth    of 
vision  coupled  with  attention  to  details,  and  last,  but 
not  least,  wise  and  mutually  trustful  co-operation  be- 
tween business  and  the  legislative  and  administrative 
powers — such  as  exists  as  a  matter  of  course  in  most 
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if  not  all  of  the  great  nations  of  Europe.  By  all  means 
let  us  have  vigorous  governmental  action,  legislative 
regulation,  administrative  control  whenever  and  in 
whatever  ways,  after  mature  and  dispassionate  con- 
sideration, it  appears  best  in  the  interest  of  the  coun- 
try. But  do  not  let  us  have  paternalistic  regime,  ig- 
norant interference,  partisan  motives,  political  view- 
points, narrow  technicalities.  Let  us  carefully  refrain 
from  so  hampering  and  confining  the  activities  of 
business  men  as  to  lame  the  initiative,  weaken  the 
self-reliance,  chill  the  enterprise  and  zeal  and  joy  of 
work  which  have  always  been  their  characteristics 
and  which  have  so  greatly  contributed  toward  the 
marvelous  development  of  this  country.  Let  us  have 
no  patience  with  the  presumption  that  men  who, 
mostly  from  small  beginnings,  have  fought  their  way 
to  the  top  after  having  passed  through  the  hard  and 
searching  test  and  discipline  of  business,  are  to  be  ig- 
nored or  distrusted  in  the  shaping  of  the  industrial 
and  economic  policies  of  the  country,  because  of  al- 
leged incapacity  or  unwillingness  to  take  a  broad  and 
patriotic  view  of  national  questions  directly  or  indi- 
rectly affecting  their  own  interests.  Let  us  lend  no 
countenance  to  the  presumption  that  patriotism,  vir- 
tue, and  knowledge  reside  primarily  with  those  who 
have  been  unsuccessful,  those  who  have  no  practical 
experience  of  business,  nor  yet,  be  it  said  with  all  re- 
spect, with  those  who  are  politicians  or  office  holders. 

THE  BEGINNING  OF  A  NEW  ERA. 

I  know  of  no  finer  or  more  honorable  body  of  men 
than  the  presidents  of  our  American  railroads.  There 
is  not  one  of  them  now  in  office  who  owes  his  position 
to  inherited  advantages,  to  protection,  to  anything, 
in  fact,  but  his  own  qualities  of  mind  and  character. 
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With  few  exceptions,  the  men  in  active  charge  of 
large  businesses  or  corporations  in  this  country  have 
made  their  own  positions;  the  vast  majority  started 
at  or  near  the  bottom  of  the  ladder.  There  is  no  cen- 
ter in  the  world  where  the  label  counts  less,  where  it 
is  less  possible  to  bequeath  position,  however  backed 
by  wealth,  where  the  shine  and  effect  of  a  great  name 
IS  more  quickly  rubbed  off  if  the  bearer  does  not  prove 
his  worth,  where  the  acid  test  of  personal  efficiency 
is  more  strictly  applied,  where  merit  is  more  certain 
to  come  to  the  top,  than  in  the  great  mart  of  Ameri- 
can business.  And  there  is  no  country  where  the  ca- 
pacities of  representatives  of  business  are  so  little 
availed  of  in  governmental  and  political  affairs,  their 
views  so  little  heeded  and  so  frequently  rebuffed, 
where  legislation  affecting  economic,  industrial  and 
financial  matters  is  framed,  and  the  resulting  laws 
administered  with  such  disregard  of  the  counsel  and 
expert  knowledge  of  business  men  as  in  the  United 
States.  A  number  of  instances  could  be  cited  of  law- 
making (the  latest  being  the  Clayton  Anti-Trust 
Act)  where,  if  the  advice  of  such  men  had  been  taken, 
the  aims  sought  to  be  accomplished  could  have  been 
attained  with  equal  or  greater  sureness  of  effect  and 
without  undesirable  incidental  results  such  as  were 
not  intended  by  the  legislators,  though  clearly  fore- 
seen by  the  trained  experience  of  business  men. 

Fortunately,  there  have  been  indications  within 
the  recent  past  which  justify  the  hope  that  this  condi- 
tion of  affairs  is  about  to  change  and  that  prejudices 
and  antagonisms  which  have  been  prevalent  all  too 
long  are  beginning  to  give  way  to  more  auspicious 
relations.  As  corporations  have  learned  the  lesson 
that  their  well-being  depends  upon  their  so  conduct- 
ing themselves  as  to  deserve  the  good-will  and  sup- 
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port  of  public  opinion,  so  the  people  have  learned  that 
their  own  prosperity  and  the  prosperity  of  the  basic 
industries  of  the  country  are  interdependent.  The 
matter  and  manner  of  the  passage  of  the  Federal  Re- 
serve Act,  the  spirit  and  method  of  its  administration, 
the  co-operation  between  the  Treasury  and  the  bank- 
ing community  during  the  first  few  months  of  the 
European  war,  by  means  of  which  what  threatened 
to  become  a  most  serious  situation  was  met  and  suc- 
cessfully overcome,  several  public  declarations  of 
President  Wilson,  the  activities  of  the  Administration 
in  co-operation  with  business  men,  aimed  at  enlarg- 
ing our  commercial  and  financial  intercourse  with 
South  and  Central  America  and  other  countries — all 
these  and  other  instances  that  might  be  mentioned 
are  evidences  of  a  new  spirit  expressing  itself  on 
broad  and  constructive  lines.  Our  railroad  legisla- 
tion, on  the  other  hand,  and,  in  frequent  instances, 
its  administration,  remains  a  glaring  example  of  the 
opposite  spirit,  and  our  railroad  industry  cannot  per- 
manently prosper,  nor  can  it  render  the  full  measure 
of  service  which  the  vast  development  ahead  of  the 
country  calls  for  until  relief  is  given  to  the  railroads 
from  the  legislative  and  administrative  comditions 
which  now  hamper,  restrain  and  oppress  them. 

Some  fifty  years  ago,  that  great  statesman  and 
seer  and  noble  man,  Abraham  Lincoln,  addressed  the 
following  words  to  Congress:  "You  cannot,  if  you 
would,  be  blind  to  the  signs  of  the  times.  I  beg  of 
you  a  calm  and  enlarged  consideration  of  them,  rang- 
ing, if  it  may  be,  far  above  personal  and  partisan 

politics So  much  good  has  not  been  done,  by 

one  eflFort,  in  all  past  time,  as  in  the  Providences  of 
God  it  is  now  your  high  privilege  to  do.  May  the  vast 
future  not  have  to  lament  that  you  have  neglected  it." 
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Of  course,  I  do  not  mean  to  put  in  comparison  the 
vital  and  fateful  problem  which  President  Lincoln 
and  the  men  of  his  time  were  called  upon  to  face,  with 
the  economic  and  social  task,  important  and  far 
reaching  though  it  is,  which  is  laid  upon  the  states- 
manship of  our  day;  but  it  may  well  be  hoped  that 
something  akin  to  the  spirit  so  eloquently  invoked,  to 
the  sentiments  so  inspiringly  expressed  by  Lincoln 
may  guide  all  those  in  a  position  of  responsibility  and 
especially  our  legislators  and  administrators  in  meet- 
ing with  broad,  wise  and  dispassionate  vision  and  ac- 
tion the  new  phase  of  development  which  is  opening 
up  before  the  American  nation. 
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JURISDICTION  OF  COMMERCE  COURT-ITS  EiNLARGEMEiNT. 


Committee  on  the  Judicl\ry, 

House  of  Representatives, 

Wednesday^  June  18,  1913. 

The  committee  this  day  met,  Hon.  Henry  D.  Clayton  (chairman) 
presiding. 

The  Chairman.  The  committee  will  be  in  order.  Gentlemen,  the 
committee  has  met  this  morning  pursuant  to  its  resolution  adopted 
on  yesterday  for  the  purpose  of  hearing  Representative  Broussard 
and  quite  a  number  of  gentlemen  who  are  interested  in  the  subject 
matter  covered  by  bill  H.  R.  5902,  which  was  introduced  in  the  House 
on  June  6  by  Mr.  Broussard.  Mr.  Broussard  being  present,  I  would 
ask  that  he  arrange  the  order  in  which  these  gentlemen,  who  are 
present,  shall  be  heard.  The  committee  will  be  glad  to  hear  from  you 
or  any  of  these  gentlemen  in  the  order  which  you  may  suggest. 

STATEMENT   OF  HON.  ROBERT  F.  BROUSSARD,  A  REPRESENTA- 
TIVE FROM  THE  STATE  OF  LOUISIANA. 

Mr.  Broussard.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
thought  that  I  Avould  make  a  brief  statement  of  the  provisions  of  the 
bill  which  I  have  introduced  in  the  House  before  the  general  hear- 
ings as  to  the  importance  of  this  measure  should  be  presented  to  the 
committee.  It  is  not  my  purpose  to  deal  with  the  bill  at  any  leng-th 
beyond  attempting  to  give  a  definition  of  each  provision  in  the  bill, 
which  I  expect  the  members  of  the  committee  have  before  them. 
After  having  given  this  brief  statement  I  have  one  or  two  documents 
which  I  desire  to  present  to  the  committee  in  support  of  the  bill,  and 

3 


4  JURISDICTION  OF  COMMERCE  COURT ITS  ENLARGEMENT. 

then  I  had  purposed  asking-  Mr.  Clark,  the  chairman  of  the  Inter- 
state Commerce  Commission,  to  appear  before  the  committee  and 
give  his  views  and  the  vieAvs  of  the  commission  regarding  this  bill, 
after  which  there  are  some  shippers  Avho  are  here  and  have  to  re- 
turn home  this  afternoon,  and  attorneys  for  organizations  of  com- 
mercial bodies  in  the  country  Avho  would  like  to  be  heard,  and  then 
Mr.  Denison,  the  Assistant  Attorney  General,  who  has  helped  to 
frame  this  bill  almost  in  its  entirety.  I  should  like  to  have  his  views 
presented  to  the  committee.  As  the  hearings  develop  it  may  be 
necessary  to  secure  hearings  from  possibly  judges  of  the  Commerce 
Court  itself,  because  there  are  provisions  in  this  bill  which  affect 
their  tenure  in  a  way,  and  the  committee  may  find  it  wise  to  have 
them  here.  Possibly  members  of  the  commission,  outside  of  Mr. 
Clark,  may  want  to  be  heard  on  it. 

I  want  to  say  to  the  committee  that  last  year,  after  a  decision  of 
the  Supreme  Court  regarding  negative  orders,  or  rather  the  failure 
of  the  commission  to  giA^e  an  affirmative  order  upon  a  complaint, 
had  been  rendered  by  the  Supreme  Court,  I  introduced  a  bill  similar 
to  this  bill,  however,  not  covering  the  entire  scope  covered  by  the 
bill  Avhich  I  am  noAv  presenting,  but  simply  with  a  vicAv  to  permitting 
shippers,  when  the  commission  refused  to  grant  their  requests  for 
orders  against  carriers,  to  have  questions  of  law  inA^olved  in  the 
decision  determined  by  the  Commerce  Court,  just  as  Avhere  orders 
given  by  the  commission  against  the  carriers  can  be  presented  to  this 
court  on  the  questions  of  law  involved  in  the  decision.  A  hearing 
upon  that  bill,  together  Avith  the  bill  that  had  been  presented  at  the 
same  time  by  Mr.  Sims,  of  Tennessee,  to  abolish  the  Commerce  Court, 
was  had  before  the  Committee  on  Interstate  and  Foreign  Commerce. 
I  might  say  that  protracted  hearings  Avere  had  before  that  committee. 
To  come  back  to  the  bill  Avhich  I  have  introduced  at  this  session,  and 
which  we  are  now  considering,  I  thought  that  the  congested  con-  R 
dition  of  the  docket  of  the  Supreme  Court  of  the  United  States 
warranted  transferring  some  of  the  cases  from  that  court  to  the 
Commerce  Court  in  order  to  make  it  possible  for  the  Supreme  Court 
to  more  expeditiously  handle  its  docket. 

It  is  probably  known — it  has  been  published  in  the  press — that  the 
Supreme  Court  held  a  longer  session  this  year  by  one  month  than  has 
been  customary,  and  yet  more  than  600  cases  remained  pending 
before  that  tribunal  for  adjudication  upon  its  adjournment  the  other 
day.  When  we  consider  that  that  court  handles  nearly  600  cases  a 
year — something  short  of  that  number — we  can  easily  ascertain  that 
the  court  is  fully  one  year  behind  Avith  its  Avork  despite  every  effort 
being  made  by  the  court  to  keep  up  with  the  increased  litigation 
growing  out  of  the  increased  commerce  of  the  country  and  the  in- 
creased population  of  the  United  States. 

In  recent  years  we  have  adopted  quite  a  number  of  governmental 
agencies  to  expedite  the  public  business  of  the  country,  and  these 
agencies  have  brought  about  a  neAv  character  of  suits,  all  of  which, 
under  the  Constitution,  without  any  action  on  the  part  of  Congress 
to  the  contrary,  must  go  for  final  determination  before  the  Supreme 
Court.  For  instance,  the  bankruptcy  law  has  brought  numerous 
cases  to  that  court  for  determination,  Avhere,  prior  to  the  adoption 
of  the  bankruptcy  law  by  Congress,  these  cases  were  settled  in  the 
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State  courts  and  under  the  la^Ys  of  the  various  States  providing  for 
bankruptcy  proceedings. 

The  acquisition  of  Porto  Rico  and  the  Philippines,  growing  out  of 
the  Spanish-American  War,  has  brought  to  the  Supreme  Court  other 
cases  which  nuist  be  determined  finally  by  that  court,  at  least  until 
Congress  exercises  the  power  which  it  has  under  the  Constitution  to 
provide  some  other  tribunal  for  the  final  adjudication  of  these  cases, 
and  thereby  relieve  the  Supreme  Court  of  them.  Of  course,  in  the 
first  instance  I  have  cited,  that  of  bankruptcy  cases,  there  ought  to  be 
a  provision  to  permit  questions  of  laW'  from  the  intermediate  tribunal 
under  my  bill — the  Commerce  Court — to  be  presented  to  a  su])reme 
court  where  a  party  complains  that  that  court  has  not  applied  the 
law  properly.  So  the  acquisition  of  the  Canal  Zone  and  the  con- 
struction of  the  canal,  and  the  civil  government  which  in  the  last 
Congress  has  been  provided  for,  will  bring  cases  of  all  kinds  emanat- 
ing in  the  zone  before  the  Supreme  Court  for  final  determination. 
Those  cases  w^ill  be  tried  by  courts  provided  for  in  the  civil-govern- 
ment bill  of  the  Canal  Zone  Avhich  w^as  passed  by  the  last  Congress^ 
and  on  appeal  they  will  come  before  the  United  States  Supreme 
Court,  which  is  already  more  than  a  year  behind  with  its  business. 
The  Constitution  does  not  require  that  these  insular  cases  be  finally 
passed  upon  by  the  SujDreme  Court  of  the  United  States,  because  the 
Supreme  Court  has  held  that  the  Constitution  goes  into  these  Terri- 
tories only  so  far  as  Congress  makes  it  go,  and  therefore  those  cases 
can  be  easily  tried  and  finally  adjudicated  by  some  other  court  than 
the  one  Supreme  Cor.rt  provided  in  the  Constitution.  So  I  have  taken 
these  cases  and  have  put  the  appellate  jurisdiction  into  the  Commerce 
Court.  Its  docket  is  not  large,  and  under  the  present  operation  of 
that  court,  when  it  has  no  further  business  before  the  court,  the  judges 
are  used  and  directed  to  go  into  districts  throughout  the  country 
where  the  district  dockets  have  become  congested  and  hel]:)  clear  up 
these  dockets  for  the  judges.  The  Commerce  Court  can  easily  assume 
jurisdiction  over  these  cases,  and  then  the  Supreme  Court  would,  to 
the  extent  of  cases  arising  in  those  Territories,  in  tlie  Canal  Zone,  or 
out  of  bankruptcy  cases,  be  relieved  of  its  congested  docket. 

It  has  been  suggested  that  there  properly  might  be  included  in  this 
list  of  jurisdiction  cases  arising  before  the  Court  of  Claims;  that  those 
cases  might  also  be  included  in  that  list,  and  thus  further  relieve  the 
Supreme  Court,  until  we  could  get  it  on  a  basis  where  litigants  would 
not  have  to  wait,  not  through  any  fault  of  the  court  but  through 
the  superabundance  of  business  that  crowds  into  that  court.  In  that 
way  litigants  might  have  an  opportunity  to  get  auick  determination 
of  issues  in  which  they  were  vitally  interested.  The  Intermountain 
case,  for  instance,  is  still  pending  before  the  court.  It  has  been 
argued,  and  it  is  a  very  important  case  to  a  vast  part  of  the  territory 
of  this  country,  yet  the  court  has  not  been  able  to  reach  it  before  its 
adjournment.    I  merely  cite  that  as  one  of  the  cases. 

It  has  been  said,  and  I  believe  we  all  agree  in  the  statement,  that 
delay  in  determining  a  man's  rights  sometimes  amounts  to  depriving 
him  of  his  rights,  and  where  a  court  is  situated  as  the  Supreme  Court 
of  the  United  States  is  situated  to-day,  delay  in  determining  cases 
of  public  import,  such  as  the  case  I  have  just  detailed,  is  tantamount 
to  depriving  a  community  of  a  great  deal  of  the  rights  Avhich  belong 
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to  it,  not  through  the  fault  of  anyone  but  because  there  is  not  an 
opportunity,  workino-  as  hard  as  these  judges  may  and  do  work,  to 
determine  cases  with  that  promptitude  that  ought  to  folloAV  litigation 
involving  questions  of  any  import  to  the  country,  not  only  to  indi- 
viduals but  to  communities. 

Having  made  this  statement,  and  not  desiring  to  take  very  much 
of  the  committee's  time,  I  merely  Avant  to  call  attention  to  the  pro- 
visions of  the  bill  which,  in  a  general  w^ay,  I  have  called  attention 
to  in  the  few  remarks  I  have  made.  I  want  to  deal  with  each  section 
of  this  bill  in  detail  and  do  it  hurriedly. 

The  first  section  changes  an  article  of  the  judicial  code  by  provid- 
ing for  writs  of  error  and  appeals  from  the  Supreme  Court  and  the 
United  States  District  Court  of  Porto  Rico  to  the  Commerce  Court. 
It  takes  these  cases  from  the  Supreme  Court  and  makes  the  Com- 
merce Court  the  court  to  try  them  on  appeal. 

Section  2  renumbers  an  article  of  the  judicial  code,  conferring 
jurisdiction  on  the  Commerce  Court  to  review,  reverse,  modify,  and 
affirm  final  judgments  and  decrees  of  the  Supreme  Court  of  the 
Philippine  Islands.  These  cases  are  of  a  character  which  need  not 
necessarily,  under  the  Constitution,  be  tried  by  the  one  Supreme 
Court  provided  for  by  the  Constitution. 

Section  3  confers  jurisdiction  on  the  Commerce  Court  to  review, 
revise,  modif3^  reverse,  and  affirm  final  judgments  and  decrees  of 
the  district  court  of  the  Canal  Zone.  These  cases  are  in  the  same 
category  with  the  Philippine  Islands  cases. 

Section  4  amends  section  251  of  the  judicial  code,  and  provides 
for  certiorari  to  the  Supreme  Court  of  the  United  States  of  cases 
determined  by  the  Commerce  Court,  except  the  class  of  cases  now 
appealed  from  the  Commerce  Court  to  the  Supreme  Court. 

Section  5  transfers  the  jurisdiction  of  the  Supreme  Court  in  bank- 
ruptcy cases  to  the  Commerce  Court. 

Section  6  provides  for  the  disability  of  a  judge:  no  redesignation 
of  judge  on  Commerce  Court  after  1916;  and  that  three  of  the 
judges,  instead  of  four  judges  out  of  the  five,  shall  constitute  a 
quorum  for  the  transaction  of  business.  Under  the  present  law  a 
judge  or  two  judges  may  be  assigned  to  some  district  where  the 
docket  has  become  crowded,  and  if  a  case  is  presented  to  the  Com- 
merce Court  it  is  necessary  to  recall  one  of  the  judges  in  order  to 
have  a  quorum  with  which  to  do  business,  but  under  this  bill  three  of 
the  judges  may  try  the  case  and  tlie  two  assigned  to  help  relieve  the 
congested  condition  of  the  docket  in  some  particular  district  in  the 
country  can  continue  to  do  the  work  for  which  they  have  been  sent 
into  that  district. 

Section  7  amends  a  section  of  the  judicial  code  by  adding  to  the 
words  "  cases  brought  to  enjoin,  set  aside,  annul,  or  suspend,  in  whole 
or  in  part,  any  order  of  the  Interstate  Commerce  Commission,"  the 
following : 

inclncliiif?  neirative  orders  (Tisniissiii.a:  coniiilaints  filed  before  the  ccnimissioii.  but 
not  iiicludiiij?  orders  for  the  payment  of  money:  I^roridrd,  Jioircrcr,  That  the 
provisions  of  this  paragraph  shall  not  be  so  construed  as  to  jiive  the  court  the 
right  to  substitute  its  judgment  for  the  judgment  of  the  commission  as  to  mat- 
ters which  are  either  administrative  or  legislative  in  character. 

This  was  the  provision  which  was  the  substance  of  my  former  bill. 
The  idea  there  was  to  give,  as  I  stated  awhile  ago,  the  same  right  to  a 
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complainant  whose  claim  had  been  denied  by  the  Interstate  Com- 
merce Commission  to  go  into  the  courts  in  the  event  a  complaint  was 
made  that  the  law  as  applied  was  misconstrued  by  the  commission 
or  that  it  was  beyond  the  power  of  the  commission  to  act.  Of  course, 
we  all  know  that  the  commission  is  not  a  judicial  body;  it  is  a  busi- 
ness body.  It  is  not  composed  of  judges  nor  necessarily  of  laAvyers, 
for  that  matter,  but  of  practical  business  men  who  have  a  knowledge 
of  transportation  questions.  Congress  intended  that  the  commission 
should  have  the  power  to  decide  all  questions  of  fact,  and  these  deter- 
minations of  the  commission  are  not  to  be  reviewed,  because  if  the 
courts  were  permitted  to  review  them,  then  there  would  be  a  substi- 
tution of  the  judgment  of  the  courts  for  the  judgment  of  the  com- 
mission. 

But  the  right  w^as  reserved,  wherever  the  commission  ordered  some 
one  to  do  a  thing,  ordered  some  carrier  to  do  a  certain  thing,  that  if 
the  carrier  complained  that  the  law  had  been  misconstrued,  or  that 
the  order  of  the  commission  was  in  excess  of  the  power  conferred  by 
the  law^,  then  the  court  was  open  to  this  particular  complainant.  But 
if  the  commission  said,  "  No ;  we  will  not  issue  the  order  you  pray 
for,"  after  investigating  the  facts,  and  in  determining  the  case  a 
question  of  the  power  of  the  commission  to  refuse  to  do  it  or  a  ques- 
tion as  to  the  construction  of  the  law  under  which  it  is  acting  became 
the  basis  of  the  complaint,  that  individual,  under  the  present  law, 
is  deprived  of  an  opportunity  to  present  the  questions  of  law  to  the 
Commerce  Court  and  have  them  finally  passed  upon  by  the  Supreme 
Court.  And  there  is  no  doubt  in  my  own  mind  but  that  Congress 
fully  intended  that  questions  of  law  determined  by  a  body  which  is 
legislative  and  administrative,  as  well  as  judicial,  should  be  tested 
by  the  courts. 

I  can  now  recall  to  mind  the  case  which  prompted  my  introduction 
of  the  bill  in  the  last  Congress.  That  case  is  known  as  the  Tap  Line 
case.  Tap  lines,  as  you  no  doubt  know,  are  short  roads  that  feed 
from  the  private  property  of  corporations  or  individuals — property 
separated  from  the  main  or  trunk  road  to  which  a  particular  line 
may  run.  These  short  roads  had  complained  of  some  order  of  the 
commission  refusing  to  grant  them  certain  rights  with  regard  to 
freight  going  over  the  tap  lines  and  then  going  over  the  trunk  lines. 

The  commission  refused  to  grant  the  order,  and  the  refusal,  it 
appeared,  was  predicated  upon  the  fact  that  the  commission  took 
the  view — I  think  I  am  stating  its  reasons  correctly — that  as  to  a 
shipment  on  the  tap  line  to  the  point  of  destination  along  the  main 
line  of  which  the  tap  line  was  a  feeder,  belonging  to  a  stockholder 
of  that  line,  a  public  corporation  under  the  law  of  the  State  in 
which  it  was  organized  and  operated — that  a  stockholder  in  that 
line  had  to  carry  his  own  goods  to  the  junction  point  and  then  pay 
the  full  rate  from  the  junction  point  to  the  point  of  destination, 
while  a  man  who  lived  along  the  line  of  the  road  and  owned  no  in- 
terest in  the  road  could  get  a  through  rate  from  the  point  of  shipment 
over  the  tap  line  and  over  the  trunk  line  to  the  point  of  destination. 
Possibly  100  tap  lines  were  involved  in  this  case,  principalh^  through- 
out the  South,  and  half  of  them,  probably,  from  my  own  State,  and 
the  matter  became  of  such  great  import  that  the  railroad  commission 
of  my  own  State,  on  its  own  motion,  intervened  in  the  suit  in  order 
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to  protect  the  interests  of  the  State  of  Louisiana,  and  especially  to 
protect  the  investments  made  in  the  lumber  section.  Arkansas  was 
aifected  in  the  same  way,  and  Missouri  had  some  of  those  cases — • 
Texas  had  a  whole  lot  of  cases — but  all  of  the  cases  were  consoli- 
dated and  were  enabled  to  be  consolidated  because  there  was  one 
court  in  which  to  try  the  issues  involved.  But  after  the  decision  of 
the  Supreme  Court  in  the  Procter  &  Gamble  case  the  Commerce 
Court  on  its  own  motion  dismissed  all  of  these  cases  for  want  of 
jurisdiction.  So  that  what  the  commission  had  done  was  simply 
to  refuse  petitions  which  had  been  made  by  these  various  tap  lines; 
and,  there  being  no  affirmative  order  in  the  case,  under  the  Procter 
&  Gamble  case  there  could  not  be  a  review. 

In  that  instance  the  action  of  the  commission  was  predicated  upon 
the  idea  that  as  to  one  set  of  citizens  in  a  State  a  road  was  a  common 
carrier  and  as  to  other  citizens  it  was  privately  ow^ned  property.  It 
had  this  effect  upon  the  development  of  the  country,  particularly  in 
the  timber  sections  of  the  United  States,  that  a  man  who  went  out 
in  the  forest  and  cut  timber  on  his  own  land  w^as  being  penalized 
because,  in  order  to  expedite  matters,  he  constructed  a  road  which 
enabled  him  to  bring  his  product  to  the  trunk  line,  while  the  man 
who  was  more  indolent  or  more  careless  or  not  so  venturesome,  but 
who  waited  until  some  one  else  built  a  railroad  near  his  land,  then 
constructed  a  mill  right  alongside  of  the  railroad,  and  could  get 
the  advantage  of  a  through  rate  because  he  had  not  taken  any  part 
in  the  development  of  that  particular  section  of  the  country;  he 
could  get  a  through  rate  to  the  point  of  destination,  while  the  man 
who  had  invested  his  money  in  order  to  reach  the  market  more 
quickly  was  being  penalized  by  being  compelled  to  carry  his  freight 
to  the  junction  point,  and  in  order  to  reach  the  point  of  destination 
compelled  to  pay  full  rates  from  that  point.  There  being  a  question 
of  law  involved  in  the  proposition,  to  wdt,  whether  a  railroad  could 
be  held  at  one  and  the  same  time  to  be  a  common  carrier  for  one  set 
of  citizens  and  not  a  common  carrier  as  to  another  set  of  citizens,  of 
course  the  OAvners  of  these  properties  and  the  officials  of  the  States 
wherein  they  w^ere  located  were  anxious  to  have  that  question  deter- 
mined by  a  court. 

And  the  commission  itself,  after  the  Commerce  Court,  on  its  own 
motion,  had  dismissed  these  cases  for  want  of  jurisdiction  because  the 
order  was  negative,  reissued  the  order,  maintaining  the  first  position 
which  they  had  taken,  but  making  it  in  an  affirmative  instead  of  a 
negative,  in  order  to  have  the  courts  pass  upon  the  question  of  law 
involved.  Now,  I  say,  Avhen  a  proposition  is  presented  in  which 
the  law  is  so  conflicting  that  the  commission  or  any  of  the  agencies 
of  the  Government  must  reverse  themselves  in  order  to  ascertain  for 
themselves  and  for  their  own  guidance  in  the  future  what  the  inter- 
pretation of  the  law  is,  that  there  ought  to  be  some  right  of  review 
given  to  the  man  who  claims  that  the  law  is  not  as  determined  by  the 
commission,  and  some  court  in  which  the  matter  can  be  finally  passed 
upon.  So  this  same  provision  appears  in  the  bill  which  was  in  the 
former  bill. 

Then  in  section  T  I  suggest  that  there  be  added  to  the  provisions 
respecting  mandamus  the  following: 

And  all  such  mandamus  proceedings  as  may  be  brought  to  review  any  action 
of  the  Interstate  Commerce  Commission  or  any  refusal  to  act. 
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There  are  cases  Avhere  the  commission  issues  no  order,  either  affirm- 
ative or  negative.  Tlie  commission,  finding  there  is  nothing  to  be 
ordered  in  its  view  of  the  case,  does  not  issue  any  order,  and  the 
litigant  in  whose  case  the  commission  does  not  issue  any  order  finds 
himself  outside  all  courts.  He  can  not  urge  any  question  as  to  the 
facts  in  the  case;  he  has  no  right,  under  the  law,  to  urge  such  ques- 
tions before  any  court.  But  I  think  as  to  the  law  he  ought  to  have 
his  day  in  court. 

And  I  may  say  right  here  that  the  effect  of  the  law  as  it  stands 
upon  the  statute  books  now,  giving  jurisdiction  to  the  court  in  affirm- 
ative orders  and  not  giving  an^^  where  there  is  no  order  issued  at  all, 
or  where  the  order  is  a  refusal  of  the  petition — that  in  nearly  all  of 
the  cases  against  whom  an  order  is  issued  the  party  is  the  carrier, 
because  when  a  railroad  wants  to  change  its  rates  there  is  a  provision 
of  law  which  requires  it  to  file  those  rates  with  the  commission  and 
the  commission  determines  as  purely  betAveen  the  public  generally 
and  the  comj^any.  And  after  the  rates  have  been  determined  b}^  the 
commission  they  become  enforceable  against  the  public,  against  all 
shippers,  and  when  the  shipper  complains — and  in  almost  every  case 
the  shipper  is  the  complainant — that  he  is  being  overcharged  there 
may  be  a  refusal  to  issue  an  order,  and  in  that  event  he  is  without 
day  in  court.  AYhen  an  order  is  issued  upon  the  complaint  of  some 
community  or  upon  the  complaint  of  an  individual  shipper,  the  order, 
if  any  is  given,  is  invariably  against  the  carrier,  and  this  carrier  can 
always  go  to  court  with  its  proposition  and  have  the  law  determined. 
So  you  can  see  in  the  operation  of  it  to  what  great  disadvantage  the 
shipper  is  and  what  great  advantage  the  carrier  has  in  these  contro- 
versies. 

And  I  may  add  this,  too:  I  have  had  a  great  number  of  letters  and 
resolutions  from  commercial  bodies  throughout  the  country  urging 
the  adoption  of  this  bill.  A  great  number  of  tliem  were  filed  by  me 
in  the  hearings  before  the  Committee  on  Interstate  and  Foreign  Com- 
merce last  Congress,  but  I  have  never  yet  had  one  in  which  there  is 
a  denial  of  the  justice  of  the  proposition  to  give  jurisdiction  to  the 
court  over  negative  orders.  I  do  not  know  of  any  commercial  body 
anywhere  in  the  country  taking  the  position  that  that  power  ought 
not  to  be  given  to  the  Commerce  Court.  It  has  been  agitated;  it  has 
been  written  about  in  almost  every  paper  in  the  country,  and  my  at- 
tention has  not  yet  been  called  to  any  body  of  citizens,  commercial 
or  corporate,  protesting  against  that  power  being  given  to  the 
Commerce  Court. 

Mr.  DuPRE.  Did  Ave  not  have  a  bill  before  us  along  that  same  line, 
introduced  by  Mr.  Borland? 

Mr.  Broussard.  Yes;  there  Avas  a  bill  introduced  by  Mr.  Borland 
at  about  the  same  tim.e  I  introduced  my  bill,  and  your  committee 
reported  favorably  on  it  in  the  last  Congress.  I  can  not  conceive  of 
anyone  being  opposed  to  that  jurisdiction  being  giA^en  to  the  Com- 
merce Court.  The  commission  certainly  has  never  held  it  ought  not 
to  be  given,  and,  as  I  said,  I  do  not  knoAv  of  anybody  who  holds  that 
it  ought  not  to  be  granted. 

The  Chairman.  Right  in  that  connection  let  me  state  that  the 
report  to  Avhich  you  have  referred  Avas  made  in  the  second  session 
of  the  Sixty-second  Congress,  being  Report  No.  1012.  and  made 
July  17,  1912. 
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Mr.  Brcutssari).  With  the  permission  of  the  committee,  I  should 
like  to  embody  that  report  in  my  remarks,  so  that  it  may  appear  in 
the  hearings. 

(Said  report  follows:) 

[House   Report  No.    1012,    Sixly-second   Congress,   second   session.] 

The  Conuiiittee  on  the  Judiciary,  having  had  under  consideration  the  bill 
(H.  R.  25751)  to  amend  an  act  entitled  "An  act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  judiciary,''  approved  March  3,  11)11,  and  for  other  purposes, 
report  the  same  back  with  the  reconnnendation  that  it  be  amended  as  follows 
and  that  as  amended  the  bill  do  pass. 

In  line  4  strike  out  the  words  "  and  so  forth." 

In  line  7.  after  the  word  *'  seven,"  insert  the  following  words :  "  and  at  the 
end." 

Amend  the  title  so  as  to  read :  "A  bill  to  amend  an  act  entitled  'An  act  to 
codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,'  approved  March  3, 
1911." 

The  bill  as  thus  amended  will  read  as  follows: 

"  That  the  act  of  Congress  entitled  'An  act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  judiciary,'  approved  March  third,  nineteen  hundred  and 
eleven,  be,  and  it  is  hereby,  amended  by  adding  to  section  two  hundred  and  seven 
and  at  the  end  thereof  the  following :  '  The  court  shall  also  have  jurisdiction  over 
all  cases  brought  to  correct  any  error  of  law  made  by  the  Interstate  Commerce 
Commission  in  granting  or  refusing  to  grant  relief  in  any  proceeding  before  said 
commission.'  " 

This  bill  meets  a  defect  in  the  law  pointed  out  by  the  Supreme  Court  in  its 
decision  of  June  7,  1932.  in  the  case  of  Procter  &  (xamble  Co.  v.  United  States 
et  al..  No.  780,  October  term,  19x1.  Section  207  of  the  judiciary  act  of  March  3, 
1911,  provides — 

"  First.  All  cases  for  the  enforcement,  otherwise  than  by  adjudication  and 
collection  of  a  forfeiture  or  penalty  or  by  infliction  of  criminal  punishment,  or 
any  order  of  the  Interstate  Commerce  Commission  other  than  for  the  payment 
of  money. 

"  Second.  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend,  in  whole  or 
in  part,  any  order  of  the  Interstate  Commerce  Commission." 

Other  clauses  of  the  first  section  confer  jurisdiction  upon  the  Commerce 
Court  to  try  certain  cases  there  referred  to;  but  so  far  as  enforcement  or 
enjoining  the  enforcement  of  orders  of  the  commission  is  concerned  the  above- 
quoted  paragraphs  are  all  of  the  existing  law. 

When  the  commission  declines  to  grant  relief  requested  from  it  by  shippers 
or  other  parties,  it  simply  notes  upon  its  record  "  petition  dismissed."  Procter 
&  Gamble,  shippers,  at  Cincinnati,  Ohio,  made  complaint  before  the  commission, 
complaining  of  certain  p]-ovisions  in  tariffs  of  the  railroad  companies.  The 
commission  declined  to  grant  the  relief  prayed  for,  and  the  shijiper  promptly 
went  to  the  Commerce  Court  and  asked  for  an  injunction  against  the  com- 
mission so  far  as  was  necessary  to  correct  alleged  ei'rors  of  law  committed  by 
the  commission. 

The  United  States  moved  to  dismiss  the  petition  on  the  ground  that  the 
Commerce  Court  had  no  jurisdiction.  In  the  opinion  of  the  Connnerce  Court, 
it  said: 

"The  jurisdiction  of  the  court  is  denied  on  the  ground  that  the  i)Ptitioner 
is  a  shipper,  and  the  Interstate  Con)merce  Connuission  having  merely  dismissed 
the  complaint  which  was  made  to  it,  and  granted  no  affirmative  relief,  that  there 
is  nothing  in  the  order  of  dismissal  which  it  entered  that  affords  any  basis  for 
action  here.  Or,  in  other  words,  that  it  is  only  the  carrier  against  which  an 
order  is  made  in  favor  of  the  shipper  that  can  bring  the  case  for  review  into 
this  court,  the  shipper  being  concluded  by  the  action  of  the  commission,  what- 
ever it  may  chance  to  oe.  This  is  a  serious  question,  which  merits  careful 
considei-ation,  and  is  not  altogether  easy  to  sohe.     *     *     * 

"And  while  the  dismissal  of  a  complaint  by  the  commission  in  a  case  like 
the  i)resent  one  may  not  in  strictness  be  an  order,  in  that  it  does  not  require  or 
prohibit  that  anything  shall  or  shall  not  be  done,  it  is  so  in  substance  and  effect, 
in  that,  by  refusing  t<^  interfere  with  the  practice  or  the  charge  complained  of, 
it  virtuallj^  approves  it  and  makes  U  operative.  If  it  was  required  by  the  act 
to   hold    that   a    c^urt   could   not   interfere   with    such   an   order,    however   con- 
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fiscatory  to  the  shipper  it  might  be,  the  shii)per  being  thus  without  lepil 
redress,  the  act  might  well  I)e  declared  inicoiistitiitioual.  as  wanting  in  due 
I)rocess  of  law. 

"The  action  of  the  connnission,  if  to  be  given  any  force,  having  thns  the 
effect  of  an  adverse  decision  with  respect  to  the  question  involved,  must  be 
regarded,  even  though  negative  in  character,  as  an  order  within  the  meaning 
of  the  statute,  which  the  courts  may  enjoin  or  set  aside  if  legal  or  equitable 
grounds  for  doing  so  are  found  to  exist.  The  petitioner  therefore  correctly  came 
into  this  court,  as  it  could  i)revionsly  have  gone  into  a  circuit  court  of  the 
United  States — the  reipiisite  amount  being  involved  and  the  case  being  one 
arising  under  the  Federal  law — to  have  the  action  of  the  commission  dismissing 
its  complaint  set  aside  and  the  demurrage  charge  disallowed,  if  that  should 
be  the  conclusion  reached  with  regard  to  it,  either  by  direct  decree  or  by 
remanding  the  case  to  the  commission  with  directions  to  sustain  the  complaint." 

Having  taken  jurisdiction,  the  Commerce  Court  then  entered  a  decree  sustain- 
ing the  commission's  action.  From  this  decree  Procter  «5c  Gamble  appealed  to 
the  Supreiiie  Court,  and  that  court,  through  the  chief  justice,  in  its  oi)inion 
held  that  the  Commerce  Court  had  no  jurisdiction  of  any  save  athrmative 
orders  of  the  commission.  After  setting  forth  the  two  pa. ra graphs  of  section 
207  quoted  above  in  this  report,  the  court  said: 

"  Giving  to  these  words  their  natural  significance,  we  think  it  follows  that 
they  confer  jurisdiction  only  to  entertain  complaints  as  to  affirmatiA'e  orders  of 
the  commission:  that  is,  they  give  the  court  the  right  to  take  cognizance  when 
properly  made  of  complaints  concerning  the  legality  of  orders  rendered  by  the 
commission  and  confer  power  to  relieve  i)arties  in  whole  or  in  part  from  the 
duty  of  obedience  to  orders  which  are  found  to  be  illegal.  No  resort  to  exposi- 
tion can  add  to  the  cogency  with  which  the  conclusion  stated  is  comi)elled  by 
the  plain  meaning  of  the  words  themselves.  But  if  it  be  conceded  for  the  sake 
of  argument  that  the  language  of  the  provision  is  ambiguous  a  consideration 
of  the  context  of  the  act  will  at  once  clarify  the  subject.  Thus,  the  first  sub- 
division provides  for  the  enforcement  of  orders:  that  is,  the  compelling  of  the 
doing  or  abstaining  from  doing  of  acts  embraced  by  a  previous  afhrmative  com- 
mand of  the  commission;  and  the  second  (the  one  with  which  we  are  concerned) 
dealing  with  the  same  subject  from  a  reverse  point  of  view,  provides  for  the 
contingency  of  a  complaint  made  to  the  court  by  one  seeking  to  jirevent  the 
enforcement  of  orders  of  the  commission  such  as  are  contemplated  by  the  tirst 
paragraph.  In  other  words,  by  the  coo])erat!on  of  the  two  paragraphs,  authority 
is  given,  on  tlie  one  hand,  to  enforce  compliance  with  the  orders  of  the  com- 
mission, if  lawful,  and,  on  the  other  hand,  power  is  conferred  to  stay  the  enforce- 
ment of  an  illegal  order." 

It  thus  is  phi  in  that  under  existing  law  a  shipper  or  other  party  who  may 
not  bave  secured  an  affirmative  order  from  the  commission  can  not  invoke  the 
jurisdiction  of  the  Commerce  Court  to  correct  any  errors  of  law  made  by  the 
commission  in  dismissing  a  complaint. 

The  commission  is  not  opposed  to  the  bill  which  confers  jurisdiction  up<m  the 
Commerce  Court  to  correct  errors  of  l.-nv  made  by  the  commission.  The  position 
of  the  chairman  of  the  commission  is  stated  by  him  in  a.  communication  to 
the  chairman  of  the  Senate  Committee  on  Interstate  Commerce,  and  is  as 
follows : 

Newport,  Vt,,  Juhj  G,  1912. 
Hon.  MosKS  Clapp. 

Chninn'ni  Intcrf<t(itc  Commerce  Committer, 

United  States  Senate,  Washington,  D.  C. 

My  Dear  Senator:  I  am  just  in  recei])t  of  telegram  from  Luther  M.  Walter, 
of  Chicago,  urging  me  to  write  you  recommending  legislation  by  which  the 
effect  of  (he  decision  of  the  Supreme  Court  in  the  Procter  «fc  (Jamble  case, 
denying  shippers  the  right  of  api)eal,  might  be  corrected. 

In  the  I*rocter  «&  Gamble  case  the  court  held  that  no  proceeding  would  lie 
where  the  order  of  the  commission  was  one  dismissing  the  complaint.  If, 
therefore,  a  shi])per  files  complaint  with  the  commission  and  tlie  commission 
through  an  error  of  law  dismissed  the  complaint  and  denied  relief  to  which  the 
complainant  was  entitled,  no  right  of  petition  to  the  Commerce  Court  existe<l. 
Upon  the  other  hand,  if  the  commission  through  an  error  of  law  entered  an 
order  against  the  carrier,  petition  might  be  tiled  and  the  error  corrected. 

The  effect  of  this  was  to  deny  the  shipper  relief  against  an  error  of  law 
upon  the  part  of  the  conmiission,  while  the  carrier  had  in  such  cases  an  ade- 
quate remedy.     I  can  not  undertake  to  give  you  the  opinion  of  the  commission 
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in  this  matter,  since,  while  certain  phases  of  the  question  presented  have  been 
discnss(>d,  no  definite  conclusion  has  been  reached.  My  individual  thought  is 
this : 

The  Constitution  i)rotects  the  railroad  against  the  confiscation  of  its  property, 
and  the  railroad  therefore  properly  has  a  remedy  in  court  against  an  order  of 
the  connnission  which  works  a  violation  of  tlie  Constitution  in  this  respect. 
The  shipper  is  not  entitled  to  any  relief  of  this  kind,  since  in  the  nature  of 
things  an  order  of  tlie  commission  does  not  violate  the  Constitution  by  con- 
fiscating the  property  of  tlie  shipi>er. 

Under  the  decisions  of  the  Supreme  Court  a  railroad  may  attack  our  orders 
upon  three  grounds: 

A.  Confisc-ition. 

B.  An  error  of  law^ 

C.  Arbitrary  and  unw^arranted  action. 

It  seems  to  me  that  in  some  form  the  shipper  should  be  given  the  same 
measure  of  relief  against  an  error  of  law  upon  the  part  of  tlie  commission 
which  the  railroad  has.  The  commission  is  an  administrative  body.  Its  ad- 
ministrative judgment  can  not  be  properly  reviewed  by  a  court  in  any  case. 

Its  decisions  often  involve  mixed  conclusions  of  ]i\\\  and  of  fact,  and  I  be- 
lieve that  ordinarily  such  conclusions  should  not  be  reviewable  by  court  process, 
either  in  favor  of  or  against  the  shipper;  but  I  personally  feel  that  it  is  in  the 
interest  of  justice  and.  j'bove  all.  in  the  interest  of  the  conuuission  that  errors 
of  law  conimitted  by  it  should  be  corrected  in  the  courts.  It  is  not  in  my 
judgment  a  wise  or  a  salutary  thing  to  lodge  in  any  tribunal  arbitrary  power 
beyond  what  is  necessary,  and  I  can  see  no  reason  why  the  legal  mistakes  of 
the  Interstate  Commerce  Commission  could  not  and  should  not  be  corrected. 

I  h;ive  not  given  the  matter  sufRcient  attention  to  mrke  a  suggestion  of  the 
iexact  manner  in  which  this  can  best  be  done. 

"V'ery  truly,  yours.  C.  A.  Prouty. 

Certainly  it  is  not  equitable  that  one  party  to  a  controversy  before  the  com- 
mission should  have  the  right  to  correct  mistakes  of  law  made  by  the  commis- 
sion while  the  other  party  is  denied  this  riglit.  It  is  therefore  highly  desirable 
that  si)eedily  the  law  should  be  corrected,  so  that  the  shippers  of  the  country 
may  invoke  the  judgment  of  the  court  upon  the  commission's  construction  of  the 
Constitution  or  of  tlie  law. 

The  purpose  of  this  amendment  is  to  afford  tha<"  relief  to  the  shippers  and  the 
same  measure  of  judicial  review  of  the  commission's  action  as  is  accorded  the 
railroads  at  the  present  time. 

Representatives  of  various  sliippers  and  commercial  organizations  have  called 
attention  to  the  defect  in  the  law  and  liave  appenrel  before  the  commi  tee, 
insisting  upon  immediate  relief  from  the  Procter  <fe  Gamble  decision. 

It  has  ne^•er  been  the  purpose  or  the  intent  of  Congress  that  the  commis- 
sion's interpretation  of  the  law  should  be  final  in  the  sense  that  there  could  be 
no  judicial  review  thereof.    This,  however,  as  to  fact,  is  different. 

The  ]5roi)osed  bill  protects  the  commission's  findings  of  fact  in  negative  orders 
to  the  Fixme  extent  ^hnt  they  are  now  protected  under  affirmative  orders.  The 
commission's  findings  of  faci  are  not  to  be  distuil)ed  by  the  court;  and  the  only 
purpose  and  effect  of  the  bill  is  to  confer  jurisdiction  npon  the  Commerce  Courr, 
so  that  shippers  will  complain  of  the  action  of  the  commission  in  refusing  to 
grant  relief  in  whole  or  in  part  shall  have  the  same  opportunity  to  correct  the 
commission's  errors  as  is  now  afforded  carriers  who  are  the  subjects  of  affirma- 
tive orders. 

It  is  the  purpose  of  this  bill  to  put  shippers  on  equal  footing  with  the  carriers 
in  ob  aining  a  review  of  the  decisions  of  the  Interstate  Commerce  Commission, 
and  for  this  reason  this  bill  ought  to  pass. 

Mr.  Broussard.  Section  8  makes  the  defendant  in  the  Commerce 
Court  to  be  the  Interstate  Commerce  Commission  instead  of  the 
United  States.  Under  the  present  law  the  United  States  is  being 
sued  Avhenever  there  is  an  order  issued  instead  of  the  commission,  and 
that  has  resulted  in  this:  That  inasmuch  as  every  suit  brought  against 
the  United  States  must  be  defended  by  the  Attorney  General,  imme- 
diately upon  an  order  being  issued  the  case  is  transferred  directly  to 
the  control  of  the  Attorney  General  instead  of  remaining  in  the 
commission,  Avhich  has  counsel  provided  by  law,  and  doubtless  the 
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law  is  interpreted  for  the  commission  by  the  counsel,  counsel  specially 
employed,  Avith  a  view  to  advising  the  commission  as  to  what  the 
law  has  been  or  is  in  regard  to  questions  of  transportation.  Instead 
of  such  counsel  taking  charge  of  the  case  being  in  close  contact  with 
the  commission,  whose  interest  is  the  public  interest,  and  who  wants 
to  see  its  orders  enforced,  the  case  is  shifted  to  the  Attorney  Gen- 
eral's office,  busy  as  the  Attorney  General's  office  may  be.  The  At- 
torney General  has  been  comj^elled  to  employ  special  counsel  for  these 
cases,  and,  of  course,  while  it  has  resulted  all  right,  it  has  brought 
about  some  confusion  in  certain  cases.  The  commission  having 
adopted  the  views  of  its  own  counsel  with  regard  to  issuing  an  order, 
believe  that  such  counsel  should  defend  the  order  before  the  court, 
while  the  Attorney  General,  when  a  case  comes  before  him,  brought 
against  the  United  States,  may  take  a  different  view  of  the  law, 
and  under  such  circumstances  you  have  tw^o  sets  of  attorneys  rep- 
resenting two  branches  of  the  Government  not  cooperating.  I  do  not 
mean  to  say  they  oppose  one  another,  but  they  have  different  views 
of  the  law,  which  leads  to  some  embarrassment  in  the  matter.  And 
there  has  been  some  contention  on  the  part  of  interested  parties  that 
this  condition  ought  to  be  relieved. 

The  Chairman.  How  does  this  bill  deal  with  that  subject? 

Mr.  Broussard.  When  the  commission  issues  an  order  and  an  in- 
junction is  sued  out  against  it,  instead  of  being  sued  out  against  the 
United  States  it  is  sued  out  against  the  Interstate  Commerce  Com- 
mission, and  the  men  who  have  advised  the  commission  will  take 
charge  of  the  case.  The  United  States  can  intervene  where  it  has 
an  interest  involved.  The  Kailroad  Commission  of  Louisiana  inter- 
vened in  the  Tap  Line  cases,  and  in  this  bill  the  right  is  reserved  to 
the  Attorney  General  to  intervene  in  a  suit  where  there  is  a  great 
question  affecting  the  entire  community  and  the  Attorney  General, 
in  his  judgment,  thinks  the  aid  of  his  office  ought  to  be  given  to  the 
commission.  But  primarily  the  contest  is  between  the  party  against 
whom  the  order  has  been  issued  by  the  commission  and  the  commis- 
sion itself,  and  when  the  commission  sues  to  enforce  its  own  orders 
it  becomes  the  complainant  instead  of  suing  in  the  name  of  the  United 
States,  and  in  that  way  uniformity  is  obtained,  and  the  defense  or 
the  prosecution  of  suits  involving  the  findings  of  the  Interstate  Com- 
merce Commission  remains  in  the  party  wdiich  started  the  proceed- 
ings instead  of  shifting  from  one  department  to  the  other,  and  thus 
both  parties  enabled  to  enforce  its  own  conclusions  of  law  in  a  case 
in  which  there  ought  to  be  unity  in  both  prosecution  and  defense.  Of 
course,  this  does  not  deprive  the  Government  of  any  of  its  rights 
where  the  issue  is  of  such  import  as  to  warrant  the  Attorney  General 
in  taking  part.  He  becomes  an  intervener  in  the  suit,  just  as  a  ship- 
per may  become  an  intervener  in  a  suit  against  a  railroad  where  i\ 
shipper  feels  his  interest  is  one  way  or  the  other  in  the  controversy. 

Section  9  provides  for  the  commission  to  preserve  record  of  pro- 
ceedings and  make  findings  of  fact  and  conclusions  of  law ;  the  for- 
mer are  conclusive  on  courts,  if  the  commission  had  before  it  evidence 
to  support  its  findings.  This  seeks  to  segregate  the  facts  as  deter- 
mined by  the  commission,  which  under  the  law  are  not  reviewable  by 
the  court  and  ought  not  to  be  reviewable,  and  the  law  upon  which  an 
order  is  issued,  which  is  a  reviewable  order  under  the  law ;  in  other 
words,  to  give  jurisdiction  to  the  court  to  entertain  both  an  affirma- 
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tive  and  a  negative  order  or  a  refusal  to  grant  an  order,  but  to  sepa- 
rate the  facts  determined  by  the  commission  and  the  law  upon  which 
the  order  issued  or  upon  which  the  commission  has  refused  to  grant 
an  order. 

Mr.  McCoy.  In  line  24,  page  10,  why  do  you  put  in  the  words  "  in- 
cluding inferences  and  conclusions  of  fact  upon  undisputed  evi- 
dence"? Why  Avould  it  not  do  to  make  it  read  "  and  such  findings 
of  facts  shall  be  conclusive  upon  all  courts"? 

Mr.  Brofssard.  You  mean  to  strike  out  the  Avords  "  including  in- 
ferences and  conclusions  of  fact  upon  undisputed  evidence  "  ? 

Mr.  McCoy.  I  do  not  see  Avhat  that  adds. 

Mr.  Broussard.  I  really  do  not  see  that  it  does  add  anything. 

Mr.  Denison.  I  suggested  that  to  Mr.  Broussard  because  of  a  de- 
cision of  the  Commerce  Court  that  Avhere  all  the  details  of  a  great 
mass  of  facts  were  undisputed,  the  conclusion  to  be  drawn  from  those 
details  Avas  a  question  of  laAv,  even  though  it  might  be  merely  the 
question  of  the  reasonableness  of  a  rate,  which,  in  my  vieAv,  and,  I 
think,  in  the  vicAv  of  the  commission,  is  a  conclusion  of  a  fact, 
although  all  the  individual  items  of  fact  are  admitted.  What  the 
ultimate  fact  is,  Avhether,  for  instance,  the  rate  is  reasonable  or  not,  is 
still  a  conclusion  of  fact  and  not  a  question  of  law,  and  to  avoid  any 
questions  on  that  point,  such  as  did  arise  in  the  Commerce  Court 
and  Avere  held  against  us,  I  thought  there  should  be  that  clause 
inserted. 

Mr.  Broussard.  The  tAvelfth  section,  which  is  the  last  one,  except 
the  repealing  clause,  gives  the  right  to  intervene  before  the  Commerce 
Court  to  all  parties  at  interest — shippers,  associations,  and  the  like. 

Now,  just  one  word  more  before  I  conclude  my  remarks.  I  would 
like,  Avith  the  permission  of  the  committee,  to  include  in  my  state- 
ment a  copy  of  the  bill  knoAvn  as  the  Sims  bill,  H.  R.  5611.  The  pur- 
pose of  this  bill  is  to  abolish  the  Commerce  Court.  That  is  the  title 
of  it,  and  I  want  to  get  it  in  this  record. 

(Said  bill  folloAvs:) 

[H.  R.  5611,  Sixty-third  Congress,  first  session.] 
A  BILL  To  abolish  the  Commerce  Court,  and  for  otlier  purposes. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the  United 
States  of  America  in  Congress  assemhled,  That  the  Commerce  Court,  created 
and  established  by  the  act  entitled  "An  act  to  create  a  Commerce  Court  and  to 
amend  the  act  entitled  'An  act  to  regulate  commerce,'  approved  February 
fourth,  eighteen  hundred  and  eighty-seven,  as  heretofore  amended,  and  for 
other  purposes,"  approved  June  eighteenth,  nineteen  hundre<l  and  ten.  be,  and 
the  same  hereby  is,  abolished  and  the  jurisdiction  vested  in  said  Commerce 
Court  by  said  act  is  hereby  transferred  to  and  vested  in  the  several  district 
courts  of  the  United  States. 

The  venue  of  any  suit  hereafter  brought  to  enforce,  suspend,  or  set  aside,  in 
Avhole  or  in  part,  any  order  of  the  Interstate  Commerce  Commission  shall  be  in 
the  judicial  district  where  some  or  all  of  the  transportation  covered  by  the 
order  has  either  its  origin  or  destination,  except  that  where  the  order  does  not 
relate  to  transportation  the  venue  shall  be  in  the  district  where  the  matter  com- 
plained of  in  the  petition  before  the  commission  arises,  and  except  that  whore 
the  order  does  not  relate  either  to  transportation  or  to  a  matter  so  complained 
of  before  the  commission  the  matter  covered  by  the  order  shall  be  deemed  to 
arise  in  the  district  where  one  of  the  petitioners  in  court  has  either  its  prin- 
cipal oflice  or  its  principal  operating  office.  In  case  such  transportation  relates 
to  a  through  shipment  the  term  "  destination  "  shall  be  construed  as  meaning 
final  destination  of  such  shipment. 

The  procedure  in  the  district  courts  in  respect  to  cases  of  which  jurisdiction 
is  conferred  upon  them  by  this  act  shall  be  the  same  as  that  heretofore  pre- 
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vuilinj?  in  the  Commerce  Court.  The  writs  juid  i)rocesses  of  tlie  district  courts 
may  in  these  cases  be  issued  to  any  place  within  the  United  States;  and  the 
right  of  appeal  from  the  district  courts  in  such  cases  shall  be  the  same  as  the  right 
of  appeal  heretofore  prevailing  under  existing  law  from  the  Commerce  Court. 
No  preliminary  injunction,  or  restraining  or  stay  order,  suspending  the  enforce- 
ment, operation,  or  execution  of,  or  setting  aside,  in  whole  or  in  part,  any  order 
made  or  entered  by  the  Interstate  Commerce  Connnission  shall  be  issued  or 
granted  by  any  district  court  of  the  United  States,  or  by  any  judge  thereof,  or 
by  any  circuit  judge  acting  as  district  judge,  unless  the  application  for  the 
same  shall  be  presented  to  a  circuit  or  district  judge,  and  shall  be  heard  and 
determineil  by  three  judges,  of  whom  at  least  one  shall  be  a  circuit  judge,  and 
the  other  two  may  be  either  circuit  or  district  judges,  and  unless  a  majority  of 
said  three  judges  shall  concur  in  granting  such  application.  When  such  appli- 
cation as  aforesaid  is  presented  to  a  judge,  he  shall  immediately  call  to  his 
assistance  to  hear  and  determine  the  application  two  other  judges.  Said  appli- 
cation shall  not  be  heard  or  determined  before  at  least  live  days'  notice  of  the 
hearing  has  been  given  to  the  Interstate  Commerce  Commission,  to  the  Attorney 
General  of  the  United  States,  and  to  such  other  persons  as  may  be  defendants 
in  the  suit.  The  hearing  upon  such  application  shall  be  given  precedence,  and 
shall  be  in  every  way  expedited  and  be  assigned  for  a  hearing  at  the  earliest 
practicable  day  after  the  expiration  of  the  notice  hereinbefore  provided  for. 
An  appeal  may  be  taken  direct  to  the  Supreme  Court  of  the  United  States  from 
the  order  granting,  after  notice  and  hearing,  a  preliminary  injunction,  or  re- 
straining or  stay  order,  in  such  case;  and  upon  the  final  hearing  of  any  suit 
brought  to  suspend  or  set  aside,  in  whole  or  in  part,  any  order  of  said  commis- 
sion the  same  requirement  as  to  judges  and  the  same  procedure  as  to  expedition 
and  appeal  shall  apply.  The  provisions  of  this  section  shall  also  apply  to  the 
issuing  and  granting  of  preliminary  injunctions  and  restraining  or  stay  orders 
suspending  the  enforcement,  operation,  or  execution  of,  or  setting  aside,  orders 
made  by  any  administrative  board  or  commission  created  by  and  acting  under 
the  statute  of  a  State.  And  in  such  case  the  notice  required  shall  be  served 
upon  the  defendants  in  the  case  and  upon  the  attorney  general  of  the  State. 
All  cases  pending  in  the  Commerce  Court  at  the  date  of  the  passage  of  this  act 
shall  be  deemed  pending  in  and  be  transferred  forthwith  to  said  district  courts. 
Each  of  said  cases  and  all  the  records,  papers,  and  proceedings  shall  be  trans- 
ferred to  the  district  court  wherein  it  might  have  been  filed  at  the  time  it  was 
filed  in  the  Commerce  Court  if  this  act  had  then  been  in  effect ;  and  if  it  might 
have  been  filed  in  any  one  or  two  or  more  district  courts  it  shall  be  transferred 
to  that  one  of  said  district  courts  which  may  be  designated  by  the  petitioner 
or  petitioners  in  said  case,  or,  upon  failure  of  said  petitioners  to  act  in  the 
premises  within  ten  days  after  the  passage  of  this  act,  to  such  one  of  said  dis- 
trict courts  as  may  be  designated  by  the  judges  of  the  Commerce  Court.  The 
judges  of  the  Commerce  Court  shall  have  authority,  and  are  hereby  directed, 
to  make  any  and  all  orders  and  to  take  any  other  action  necessary  to  transfer 
as  aforesaid  the  cases  and  all  the  records,  papers,  and  proceedings  then  pend- 
ing in  the  Commerce  Court  to  said  district  courts,  and  in  this  connec-tion  may 
employ  such  person  or  persons  to  assist  them  as  may  be  necessary,  who  shall 
be  paid,  out  of  any  moneys  in  the  Treasury  of  the  United  States  not  otherwise 
appropriated,  upon  vouchers  approved  by  any  of  the  judges  of  the  Commerce 
Court. 

Sec.  2.  That  all  laws  or  parts  of  laws  inconsistent  with  this  act  are  repealed. 

The  Chairman.  You  want  to  include  in  your  statement,  so  it  may 
be  printed  as  part  of  the  hearing,  your  bill  H.  R.  5902. 
Mr.  Broussard.  Yes,  sir;  I  do. 

The  Chairman.  So  that  both  of  those  bills  will  be  included. 
(Said  bill  follows:) 

[H.  R.   5002,  Sixty-third  Congress,  first  session.] 

A  BHjL  To  relieve  the  Supreme  Court  and  to  extend  the  jurisdiction  of  the  Commerce 

Court,   and  for  other  purposes. 

Be  it  enacted  hij  the  Senate  and  House  of  Representatii-es  of  the  United  States 
of  Ameriea  in  Congress  assembled.  That  the  act  of  Congress  entitled  ''An  act  to 
codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  approved  March 
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third,  nineteen  hundred  and  eleven,  be,  and  the  same  is  hereby,  amended  as 
foHows : 

Skction  1.  That  section  t\YO  hundred  and  forty-four  of  the  said  act  is  hereby 
transferred  to  follow  section  two  hundred  and  seven  and  is  numbered  two  hun- 
dred and  seven  a.  and  amended  so  as  to  rend  as  follows: 

"  Sec.  20Ta.  Writs  of  error  and  appeals  from  the  final  judgments  and  decrees 
of  the  Supreme  Court  of,  and  the  United  States  District  Court  for,  Porto  Rico 
shall  be  taken  and  prosecuted  to  the  Commerce  Court  of  the  United  States  in 
any  case  wherein  is  involved  the  validity  of  any  copyright  or  in  which  is  drawn 
in  question  the  validity  of  a  treaty  or  statute  or  of  authority  exercised  under 
the  United.  States,  or  wherein  the  Constitution  of  the  United  States  or  a  treaty 
thereof  or  an  act  of  Congress  is  brought  in  question,  without  regard  to  the  sum 
or  value  of  the  matter  in  dispute,  and  in  all  other  cases  in  which  the  sum  or 
A'alue  of  the  matter  in  dispute,  exclusive  of  costs,  to  be  ascertained  by  the  oath 
of  either  party  or  of  other  competent  witnesses,  exceeds  the  sum  or  value  of 
$5,000.  Such  writs  of  error  and  appeals  shall  be  taken  within  the  same  time, 
in  the  same  manner,  and  under  the  same  regulations  as  writs  of  error  and 
appeals  are  now  taken  to  the  courts  of  appeals  of  the  United  States  from  the 
district  courts." 

Sec.  2.  That  section  two  hundred  and  forty-eight  of  the  act  is  hereby  trans- 
ferred to  follow  section  two  hundred  and  seven  a  and  is  numbered  section  two 
hundred  and  seven  b.  and  amended  to  read  as  follows: 

"  Sec.  207b.  The  Commerce  Court  of  the  United  States  shall  have  jurisdiction 
to  review,  revise,  reverse,  modify,  or  alRrm  the  final  judgments  and  decrees  of  the 
Supreme  Court  of  the  Philippine  Islands  in  all  actions,  cases,  causes,  and  pro- 
ceedings now  pending  therein  or  hereafter  determined  thereby  in  which  the 
Constitution  or  any  statute,  treaty,  title,  right,  or  privilege  of  the  United  States 
is  involved,  or  in  causes  in  which  the  value  in  controversy  exceeds  $25,000,  or  in 
which  the  title  or  possession  of  real  estate  exceeding  in  value  the  sum  of  $25,000, 
to  be  ascertained  by  the  oath  of  either  party  or  of  other  competent  witnesses, 
is  involved  or  brought  in  question;  and  such  final  judgments  or  decrees  may  and 
can  be  reviewed,  revised,  reversed,  modified,  or  afl;irmed  by  said  Commerce  Court 
on  appeal  or  writ  of  error  by  the  party  aggrieved  in  the  same  manner  and  under 
the  same  regulations  and  by  the  same  procedure,  as  far  as  applicable,  as  the 
final  judgments  and  decrees  of  the  district  courts  of  the  United  States." 

Sec.  3.  That  there  shall  be  a.dded  a  section,  to  be  known  as  section  two  hun- 
dred and  seven  c,  to  read  as  follows : 

Sec.  207c.  The  Commerce  Court  shall  have  jurisdiction  to  review,  revise, 
modify,  reverse,  or  affirm  the  final  judgments  and  decrees  of  the  District  Court 
of  the  Canal  Zone  and  to  render  such  judgments  as  in  the  opinion  of  the  said 
appellate  court  should  have  been  rendered  by  the  trial  court  in  all  actions  and 
proceedings  in  which  the  Constitution  or  any  statute,  treaty,  title,  right,  or 
privilege  of  the  United  States  is  involved  and  a  right  thereunder  denied,  and 
in  cases  in  which  the  value  in  controversy  exceeds  $1,000,  to  be  ascertained  by 
the  oath  of  either  party  or  by  other  competent  evidence,  and  also  in  criminal 
causes  wherein  the  offense  charged  is  punishable  as  a  felony.  And  such  appel- 
late jurisdiction,  subject  to  the  right  of  review  by  or  appeal  to  the  Supreme 
Court  of  the  United  States  as  in  other  cases  authorized  by  law,  may  be  exercised 
by  said  Commerce  Court  in  the  same  manner,  under  the  same  regulations,  and 
by  the  same  procedure  as  nearly  as  practicable  as  is  done  in  reviewing  the  final 
judgments  and  decrees  of  the  district  courts  of  the  United  States." 

Sec.  4.  That  section  two  hundred  and  fifty-one  of  the  said  act  is  hereby 
amended  so  as  to  read  as  follows: 

"  Sec.  251.  In  any  case  in  which  the  judgment  or  decree  of  said  court  of  ap- 
peals is  made  final  by  the  section  last  preceding,  and  in  any  case  determined  by 
the  Commerce  Court,  it  shall  be  competent  for  the  Supreme  Court  of  the  United 
States  to  require,  by  certiorari  or  otherwise,  any  such  case  to  be  certified  to  it 
for  its  review  and  determination,  with  the  same  power  and  authority  in  the 
case  as  if  it  had  been  carried  by  writ  of  error  or  appeal  to  said  Supreme  Court. 
It  shall  also  be  competent  for  said  court  of  appeals,  in  any  case  in  which  its 
judgment  or  decree  is  made  final  under  the  section  last  preceding  or  for  the 
Commerce  Court  in  any  case  before  it,  at  any  time  to  certify  to  the  Supreme 
Court  of  the  United  States  any  questions  or  propositions  of  law  concerning 
which  it  desires  the  instruction  of  that  court  for  their  proper  decision :  and 
thereupon  the  Supreme  Court  may  either  give  its  instruction  on  the  questions 
and  propositions  certified  to  it,  which  shall  be  binding  upon  said  court  of 
appeals  below  in  such  case,  or  it  may  require  that  the  whole  record  and  cause 
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be  sent  up  to  it  for  its  consideration,  and  thereupon  shall  decide  the  whole  mat- 
ter in  controversy  in  the  same  manner  as  if  it  had  been  brought  there  for 
review  by  writ  of  error  or  appeal :  Provided,  That  nothing  in  this  act  contained 
shall  be  construed  in  any  way  to  affect  the  right  of  appeal  now  existing  from 
any  official  judgment  or  decree  of  the  Commerce  Court  to  the  Supreme  Court  of 
the  United  States,  as  is  now  provided  for  in  an  act  entitled  *An  act  to  create  a 
C(mnnerce  Court  and  to  amend  the  act  entitled  "An  act  to  regulate  commerce," 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as  heretofore 
amended,  and  for  other  purposes,'  duly  approved  June  eighteenth,  nineteen 
hundred  and  ten." 

Sec.  5.  That  section  two  hundred  and  fifty-two  of  the  said  act  is  hereby 
transferred  to  follow  section  two  hundred  and  seven  c  and  is  numbered  section 
two  hundre<l  and  seven  d,  and  amended  to  read  as  follows : 

"  Sec.  207d.  The  jurisdiction  vested  in  the  Supreme  Court  of  the  United 
States  and  the  justices  thereof  by  the  bankruptcy  act  of  July  first,  eighteen 
hundred  and  ninety-eight,  and  the  amendments  thereof,  is  hereby  transferred  to 
and  vested  in  the  Conunerce  Court  and  the  judges  thereof."' 

Sec.  6.  That  section  two  hundred  shall  be  amended  to  read  as  follows : 

"  Sec.  200.  There  shall  be  a  court  of  the  United  States,  to  be  known  as  the 
Commerce  Court,  which  shall  be  a  court  of  record  and  shall  have  a  seal  of 
such  form  and  style  as  the  court  may  prescribe.  The  said  court  shall  be  com- 
posed of  five  judges,  to  be  from  time  to  time  designated  and  assigned  thereto 
by  the  Chief  Justice  of  the  United  States  from  among  the  circuit  judges  of  the 
United  States  for  the  period  of  five  years,  except  that  in  the  first  instance  the 
court  shall  be  composed  of  the  five  additional  circuit  judges  referred  to  in 
the  next  succeeding  section,  who  shall  be  designated  by  the  President  to  serve 
for  one.  two.  three,  four,  and  five  years,  respectively,  in  order  that  the  period 
of  designation  of  one  of  the  said  judges  shall  expire  in  each  year  thereafter. 
In  case  of  the  death,  disability,  resignation,  termination  of  assignment,  or 
temporary  assignment  to  other  judicial  service  of  any  judge  of  the  Commerce 
Court,  or  in  case  of  a  relinquishment  of  assignment  approved  by  the  Chief 
Justice  of  the  United  States  the  Cliief  Justice  shall  designate  a  circuit  judge 
to  fill  the  vacancy  so  caused  and  to  serve  during  the  unexpired  period,  or  any 
part  thereof,  for  which  the  original  designation  was  made.  After  the  year 
nineteen  hundred  and  sixteen  no  circuit  judge  may  be  redesignated  to  serve  in 
the  Commerce  Court  for  the  period  immediately  after  the  expiration  of  the 
period  of  his  last  ])revious  designation.  The  judge  first  designated  for  the 
five-year  period  shall  be  the  presiding  judge  of  the  said  court,  and  thereafter 
the  judge  senior  in  designation  shall  be  the  presiding  judge.  The  associate 
judges  shall  have  precedence  and  shall  succeed  to  the  place  and  powers  of  the 
presiding  judge  whenever  he  may  be  absent  or  incapable  of  acting  in  the  order 
of  the  date  of  their  last  designations,  except  that  such  five  jidditional  judges 
during  the  time  of  their  original  designations  and  any  subsequent  designation 
made  during  or  prior  to  the  year  nineteen  hinidred  and  sixteen  shall  have  such 
precedence  and  succession  in  the  order  of  the  length  of  their  original  desig- 
nations. Three  of  said  judges  shall  constitute  a  qtiorum,  and  at  least  a 
majority  of  the  court  shall  concur  in  all  decisions.  Each  of  the  judges  during 
the  period  of  his  service  in  the  Commerce  Court  shall,  on  account  of  the 
regular  sessions  of  the  court  being  held  in  the  city  of  Washington,  receive  in 
addition  to  his  salary  as  circuit  judge  an  expense  allowance  at  the  rate  of 
$1,500  i)er  annum." 

Sec.  T.  That  section  two  hundred  and  seven  shall  be  amende<l  to  read  as 
follows : 

"  Skc.  207.  That  the  Commerce  Court  shall  have  jurisdiction  possessed  by 
circuit  courts  of  the  United  States  and  the  judges  thereof  immediately  prior 
to  June  eighteenth,  nineteen  hundred  and  ten,  over  all  cases  of  the  following 
kinds : 

"  First.  All  cases  for  the  enforcement,  otherwise  than  by  adjudicat'rr:  and 
collection  of  a  forfeiture  or  penalty  or  by  infliction  of  criminal  punishment,  of 
any  order  of  the  Interstate  Commerce  Commission  other  than  for  the  payment 
of  money. 

"  Second.  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend  in  whole  or 
in  part  any  order  of  the  Interstate  Commerce  Commission,  including  negative 
orders  dismissing  complaints  filed  before  the  conmiission,  but  not  including 
orders  for  the  payment  of  money:  Provided,  Jiowever,  That  the  provisions  of 
this  paragraph  shall  not  be  so  construed  as  to  give  the  court  the  right  to  sub- 
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stitiite  its  .Indgrnient  for  tlie  .iu(li2:ment  of  tlie  oonmiission  as  to  matters  which 
are  either  administrative  or  legislative  in  character. 

"Third.  Such  cases  as  hy  section  three  of  the  act  entitled  'An  act  to  further 
regulate  commerce  with  foreign  nations  and  among  the  States,'  appro\ed 
Fehruary  nineteenth,  nineteen  hundred  and  three,  are  authorized  to  be  main- 
tained in  a  circuit  court  of  the  United  States. 

"  Fourth.  All  such  mandamus  proceedings  as  under  the  provisions  of  section 
twenty  or  section  twenty-three  of  the  act  entitled  'An  act  to  regulate  commerce,' 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as  amended,  are 
authorized  to  be  maintained  in  a  circuit  court  of  the  United  States;  and  all 
such  mandamus  proceedings  as  may  be  brought  to  review  any  action  of  the 
Interstate  Commerce  Commission  or  any  refusal  to  act. 

"  Nothing  contained  in  this  chapter  shall  be  construed  as  enlarging  the  juris- 
diction now  possessed. by  the  district  court  of  the  United  States  or  the  judges 
thereof  that  is  hereby  transferred  to  and  vested  in  the  Commerce  Court. 

"  The  jurisdiction  of  the  Commerce  Court  over  cases  of  the  foregoing  classes 
shall  be  exclusive,  but  this  chapter  shall  nojb  affect  the  jurisdiction  now  pos- 
sessed bj^  any  district  court  of  the  United  States  over  cases  or  proceedings  of  a 
kind  not  within  the  above-enumerated  classes." 

Sec.  8.  That  section  two  hundred  and  eight  of  the  said  act  is  hereby  amended 
so  as  to  read  as  follows : 

"  Sec.  208.  Suits  to  enjoin,  set  aside,  annul,  or  suspend  any  order  of  the  Inter- 
state Commerce  Commission  shall  be  brought  in  the  Commerce  Court  against 
the  Interstate  Commerce  Connnission.  The  pendency  of  such  suit  shall  not  of 
itself  stay  or  suspend  the  operation  of  the  order  of  the  Interstate  Commerce 
Commission ;  but  the  Commerce  Court,  in  its  discretion,  may  restrain  or  sus- 
pend, in  whole  or  in  part,  the  operation  of  the  commission's  order  i^eudiug  the 
*  final  hearing  and  determination  of  the  suit.  No  order  or  injunction  so  restrain- 
ing or  suspending  an  order  o?  the  Interstate  Commerce  Commission  shall  be 
made  by  any  court  or  judge  except  upon  hearing,  after  five  days'  notice  to  the 
commission,  and  upon  a  specific  finding  contained  in  the  order  that  the  validity 
of  the  commission's  order  is  seriously  doubtful  and  that  the  irreparable  injury 
to  the  petitioner  from  its  enforcement  pendente  lite  would  be  substantially 
greater  than  the  irreparable  injury  to  the  beneficiaries  of  the  order  from  its 
suspension." 

Sec.  9.  That  there  shall  be  added  a  section,  to  be  known  as  section  two  hun- 
dred and  eight  a,  to  read  as  follows : 

"  Sec.  208a.  The  Interstate  Commerce  Commission  shall  preserve  the  record 
of  its  proceedings,  including  the  testimony  taken  before  it,  and  upon  making  its 
determinations  or  orders  shall  make  and  file  as  part  of  its  reports  its  findings 
of  fact  and  its  conclusions  of  law ;  and  such  findings  of  fact,  including  infer- 
ences and  conclusions  of  fact  upon  undisputed  evidence,  shall  be  conclusive  upon 
all  courts,  provided  that  there  was  before  the  commission  evidence  to  support 
them." 

Sec  10.  That  section  two  hundred  and  nine  of  the  said  act  is  hereby  amended 
so  as  to  read  as  follows : 

"  Sec.  209.  The  original  jurisdiction  of  the  Commerce  Court  shall  be  invoked 
by  filing  in  the  office  of  the  clerk  of  the  court  a  written  petition  setting  forth 
briefly  and  succinctly  the  facts  constituting  the  petitioner's  cause  of  action,  and 
specifying  the  relief  sought,  and  containing  as  exhibit  or  otherwise  a  copy  of 
the  report  and  order  of  the  commission  which  is  concerned.  A  copy  of  such 
petition  shall  be  forthwith  served  by  the  marshal  or  a  deputy  marshal  of  the 
Commerce  Court  or  by  the  proper  United  States  marshal  or  deputy  marshal 
upon  every  defendant  therein  named,  and  when  the  Interstate  Commerce  Com- 
mission is  a  party  defendant  the  service  shall  be  made  by  filing  a  copy  of  said 
petition  in  the  office  of  the  secretary  of  the  Interstate  Commerce  Commission 
and  in  the  Department  of  Justice.  Within  twenty  days  after  the  petition  is 
served,  unless  that  time  is  extended  by  order  of  the  court  or  a  judge  thereof, 
an  answer  to  the  petition  shall  be  filed  in  the  clerk's  office  and  a  copy  thereof 
mailed  to  the  petitioner's  attorney,  which  answer  shall  briefly  and  categorically 
respond  to  the  allegations  of  the  petition.  No  replication  need  be  filed  to  the 
answer,  and  objections  to  the  sufficiency  of  the  petition  or  answer  as  not  setting 
forth  a  cause  of  action  or  defense  must  be  taken  at  the  final  hearing  or  by 
motion  to  dismiss  the  petition  based  on  said  grounds,  which  motion  may  be 
made  at  any  time  before  answer  is  filed.  In  case  no  answer  shall  be  filed,  as 
provided  herein,  the  petitioner  may  apply  to  the  court  on  notice  for  such  relief 
as  may  be  proper  upon  the  facts  alleged  in  the  petition.     The  court  may,  by 
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rule,  prescribe  the  inotliod  of  taking  evidence  in  cases  pendinj<  in  said  court, 
and  may  prescribe  that  the  evidence  be  taken  before  a  sincrle  judge  of  the  court, 
with  power  to  rule  upon  the  aihnission  of  evidence.  Except  as  may  be  other- 
wise provided  in  this  chapter,  or  by  rule  of  the  court,  the  practice  and  procedure 
in  the  Commerce  Court  shall  conform  as  nearly  as  may  be  to  that  in  like  cases 
in  a  district  court  of  the  Ignited  States.'' 

Sec.  11.  That  section  two  hundred  and  eleven  shall  be  amended  to  read  as 
follows : 

"  Sec.  211,  All  cases  and  proceedings  brought  on  behalf  of  the  Interstate  Com- 
merce Commission  or  in  support  of  its  orders  shall  be  brought  bj'  and  in  the 
name  of  the  conunission,  and  all  cases  brought  to  review  any  of  its  orders  or 
determinations  shall  be  brought  against  it;  and  the  commission,  by  its  own 
counsel,  shall  have  charge  of  and  conduct  such  cases  and  proceedings  on  behalf 
of  the  commission,  at  all  stages  thereof,  in  any  court :  Provided,  That  whenever 
in  the  opinion  of  the  Attorney  General  the  public  interests  are  involved,  the 
United  States  may,  by  the  Attorney  General,  intervene  in  any  case  or  proceed- 
ing whatCAcr  and  at  any  stage  thereof,  whether  in  the  Commerce  Court,  the 
Supreme  Court,  or  any  other  court," 

Sec,  12.  That  section  two  hundred  and  twelve  shall  be  amended  to  read  as 
follows : 

"  Sec.  212.  Any  party  or  parties  in  interest  to  the  proceedings  before  the 
commission,  in  which  an  order  or  requirement  is  made,  may  appear  as  parties 
thereto  of  their  own  motion  and  as  of  right,  and  be  represented  by  their  counsel, 
in  any  suit  wherein  is  involved  the  validity  of  such  order  or  requirement  or 
any  part  thereof,  and  the  interest  of  such  party;  and  the  court  wherein  is  pend- 
ing such  suit  may  make  all  such  rules  and  orders  as  to  such  appearances  and 
representations,  the  number  of  counsel,  and  all  matters  of  procedure,  and  other- 
wise, as  to  subserve  the  ends  of  justice  and  speed  the  determination  of  such 
suits:  Provided,  That  communities,  associations,  corporations,  firms,  and  indi- 
viduals who  are  interested  in  the  controversy  or  question  before  the  Interstate 
Commerce  Commission,  or  in  any  suit  which  may  be  brought  by  anyone  under 
the  provisions  of  this  chapter,  or  the  acts  of  which  it  is  amendatory  or  which 
are  amendatory  of  it,  relating  to  action  of  the  Interstate  Commerce  Commission, 
may  intervene  in  said  suit  or  proceedings  at  any  time  after  the  institution 
thereof;  and  the  commission  shall  not  dispose  of  or  discontinue  said  suit  or 
proceeding  over  the  objection  of  such  party  or  intervener  aforesaid,  but  such 
intervener  or  interveners  may  prosecute,  defend,  or  continue  said  suit  or  pro- 
ceedings unaffected  by  the  action  or  nonaction  of  the  commission  therein," 

Sec.  13,  That  all  acts  and  parts  of  acts  in  conflict  with  the  provisions  of  this 
act  be,  and  the  same  are  hereby,  repealed:  Provided,  That  any  case  or  proceed- 
ing, original  or  appellate,  over  which  the  Commerce  Court  is  hereby  given  juris- 
diction, which  may  be  pending  or  have  been  begun  in  any  other  court  before  the 
date  upon  which  this  act  shall  become  effective,  shall  be  forthwith  transferred 
to  the  Commerce  Court  if  it  has  not  yet  proceeded  to  final  judgment  or  decree 
in  such  other  court,  unless  it  has  been  finally  submitted  for  the  decision  of  such 
court,  in  which  case  the  cause  shall  proceed  in  such  court  to  final  judgment  or 
decree  and  further  proceeding  thereafter,  and  if  remanded,  such  cause  may  be 
sent  back  to  the  court  from  which  the  appeal  was  taken,  or  to  the  Commerce 
Court  for  further  proceeding,  as  the  Supreme  Court  shall  direct;  and  all  previous 
proceedings  in  such  transferred  case  shall  stand  and  operate  notwithstanding 
the  transfer,  subject  to  the  same  control  over  them  by  the  Commerce  Cour",  and 
to  the  same  right  of  subsequent  action  in  the  case  or  proceeding  as  if  the  trans- 
ferred case  or  proceeding  had  been  originally  begun  in  or  appealed  to  the 
Commerce  Court.  The  clerk  of  the  court  from  which  any  case  or  proceeiling 
is  transferred  to  the  Commerce  Court  shall  transmit  to  and  file  in  the  Com- 
merce Court  the  originals  of  all  papers  filed  in  such  case  or  proceeding  and  a 
certified  transcript  of  the  record  entries  in  the  case  or  proceeding  up  to  the 
time  of  the  transfer, 

Mr.  Broussard.  I  want  to  get  Mr.  Sims's  bill  in  this  record  for 
this  reason:  Of  course,  it  is  no  great  concern  of  mine  what  committee 
•jhall  have  jurisdiction  over  this  bill.  My  own  opinion  is  that  ihis 
committee  has  jurisdiction  of  the  bill.  It  has  been  referred  to  the 
Committee  on  Interstate  and  Foreign  Commerce,  and  my  reason  for 
believing  that  it  belongs  to  this  committee  and  not  to  the  other  com- 
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mittee  is  because  it  proposes  to  abolish  a  court  and  to  take  the  juris- 
diction of  that  court  and  vest  it  in  other  courts.  It  seems  to  me  it  is 
a  (juestion  rehitin^  to  the  judiciary.  Mr.  Sims  takes  the  position 
that  inasmuch  as  the  Interstate  Commerce  Committee  created  the 
Commerce  Court  that  its  abolishment  must  be  through  the  same 
channeL  With  regard  to  its  reference,  ho\Yever,  it  is  only  fair  to 
those  who  defend  the  abolishment  of  the  court  that  the  process  under 
which  they  ])ropose  to  do  it  should  be  submitted  to  the  Judiciary 
Committee,  which  is  the  committee  of  the  House  that  is  selected  espe- 
cially with  regard  to  the  qualifications  of  its  members  as  lawj^ers  to 
pass  upon  questions  of  law  and  of  jurisdiction  of  courts. 

The  Chairman.  And  procedure  as  well. 

^Ir.  Broussard.  Yes.  I  do  not  think  there  is  any  demand  any- 
where in  this  country  for  the  abolishment  of  the  Commerce  Court. 
There  has  been  no  resolution  of  any  commercial  body  anywhere  to 
which  my  attention  has  been  called  for  the  abolishment  of  the  court. 
The  shippers  of  the  country,  Avho  probably  would  have  more  right  to 
complain  of  the  conditions  and  who  are  prevented  under  the  law 
from  presenting  their  questions  of  law  for  determination  in  any 
court  in  the  land,  might  complain,  yet  w^e  have  numerous  petitions 
directed  to  Congress  asking  that  this  bill  introduced  by  Mr.  Sims  be 
not  adopted.  Commercial  bodies  from  all  sections  of  the  country, 
commercial  journals,  and  others  oppose  the  abolishment  of  the  court. 
The  commission  has  not  asked  for  the  abolishment  of  this  court ;  the 
Attorney  General  has  not  asked  for  it ;  the  President  has  not  asked 
for  it ;  in  fact,  I  can  not  conceive  of  anyone  who  would  want  this 
court  abolished  in  which  questions  of  trans])ortation  could  be  quickly 
determined,  especially  when  the  life  of  a  community  may  depend 
upon  just  competition  where  different  rates  are  established  to  some 
point,  driving  one  community  clean  out  of  the  market  and  building 
up  another  community  through  some  action  on  the  part  of  a  carrier — 
I  can  not  conceive  of  anyone  who  would  want  a  court  abolished  that 
has  expedited  the  determination  of  these  decisions  betAveen  commu- 
nities struggling  for  existence,  one  against  the  other,  or  between  indi- 
vidual shippers  in  the  country  struggling  in  the  field  of  competition 
to  supplant  their  rivals  in  the  same  business. 

The  only  possible  demand  there  is  for  it  might  be  from  the  car- 
riers. I  do  not  say  that  it  does  come  from  them,  but  the  only  pos- 
sible complaint  to  the  existence  of  a  special  court  to  expedite  these 
differences — the  determination  of  these  questions — might  come  from 
the  carriers,  and  the  reason  I  say  that  is  this:  That  under  the  old 
system,  before  the  creation  of  this  court,  it  required  on  an  average 
nearly  two  years  to  determine  as  to  who  was  right  as  to  rates  fixed 
between  competing  points  nv  between  individuals  engaged  in  com- 
petition in  transportation  from  a  common  point  Avhere  they  have 
competitors,  wdiile  in  the  Commerce  Court,  according  to  the  report 
of  the  Attorney  General,  it  has  required  less  than  two-thirds  of  one 
year  on  an  average  to  determine  these  cases.  Therefore  the  shipper 
has  a  court  in  which  his  rights  are  determined  three  times  as  fast 
under  the  present  system  as  under  the  old  system.  Certainly  a 
shipper  does  not  Avant  to  be  dragged  into  a  litigation  extending  over 
two  years  when  the  orders  of  the  commission  itself  have  a  life  no 
longer  than  two  years.    Of  course,  I  can  conceive  that  the  railroads 
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might  want  that  changed,  because  under  the  terms  of  the  Sims  bill 
a  railroad  against  whom  an  order  is  issued  by  the  commission,  in-tead 
of  coming  to  a  central  court,  located  right  next  to  the  commission, 
they  can  go  into  any  court  where  its  line  extends  and  can  invoke 
the  power  of  the  court  in  that  jurisdiction  to  enjoin  the  work  of  the 
commission.  It  is  optional  with  the  railroad  what  court  it  will  select, 
and  naturally  it  would  select  the  most  encumbered  docket  it  could  find 
to  exercise  jurisdiction  over  its  controversv.  and  in  that  wav  could 
prevent  the  early  determination  of  the  issues  between  itself  and  the 
complaining  shipper.  When  a  shipper  iiad  already  secured  an  order 
from  the  commission,  it  would  enable  the  railroad  to  hide  l^ehind  a 
crowded  docket  in  some  district  far  from  the  Capital  and  compel 
the  Interstate  Commerce  Commission  and  the  Attorney  General  to 
send  its  officers  and  attorneys  to  that  distant  point  in  order  to  try 
the  case. 

It  was  bad  enough  when  these  cases,  under  the  old  system  and  l)e- 
fore  the  creation  of  the  Commerce  Court,  could  go  into  9  circuits 
in  the  United  States,  but  the  Sims  bill  provides  an  opportunity  to 
go  into  SO  different  districts  in  the  United  States  to  present  these 
injunctions.  It  would  be  impossible  to  consolidate  cases,  such  as  the 
Intemiountain  cases  have  been  consolidated  and  such  as  the  Tap  Line 
cases  have  been  consolidated:  and  instead  of  having  the  same  issue 
presented  in  a  dozen  or  more  cases,  as  would  be  done  in  these  two 
instances  I  have  spoken  of.  and  having  that  issue  tried  quickly  and 
gotten  rid  of  quickly,  there  would  \ye  many  cases  brought  in  many 
districts  which.  I  am  sure,  all  will  concede  would  not  be  as  satisfac- 
tory^ as  having  all  of  the  cases  consolidated  and  presented  together. 

I  have  heard  it  stated  by  no  less  a  personage  than  the  chairman  of 
the  Interstate  Commerce  Commission — and  I  think  I  violate  no  con- 
fidence in  mentioning  this — that  in  one  case  pending  before  that  com- 
mission it  could  have  gone  into  every  jurisdiction  from  Seattle  to 
Xew  York — that  some  controversv  ofi-owinor  out  of  some  order  could 
have  gone  into  every  district  court  from  Seattle  to  Xew  York :  yet  by 
having  the  Commerce  Court  all  of  these  orders  can  come  into  one 
court :  there  they  are  consolidated,  tried,  quickly  disposed  of.  and  go 
to  the  Supreme  Court  for  final  determination.  So.  as  I  said.  I  do 
not  know  of  any  public  demand  for  the  abolishment  of  this  court, 
either  in  the  press  of  the  countrv\  through  the  commercial  bodies  of 
the  country,  the  shippers,  or  even  the  railroads.  On  the  contrary,  the 
shipper  wishes  to  expedite  the  determination  of  the  suits,  but  if  they 
hang  for  a  great  length  of  time  they  bring  about  hardships  to  the 
community  that  complains  or  to  the  individual  shipper  who  com- 
plains. 

I  have  here  just  a  couple  of  documents  that  I  would  like  to  make  a 
part  of  this  hearing.  Later  on,  if  the  chairman  will  permit  me.  I 
will  secure  from  the  printed  records  of  the  hearings  before  the  Inter- 
state and  Foreign  Commerce  Committee  the  indorsements  of  this 
dual  jurisdiction,  or,  rather,  this  jurisdiction  over  negative  orders, 
as  they  were  filed  with  the  committee  last  Congi'css. 

The  Chairman.  Without  objection.  Mr.  Broussard.  just  hand  such 
documents  to  the  stenographer  as  yoti  want  included  in  your  remarks, 
and  they  will  be  incorporated. 
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Mr.  Broussard.  All  right.  Here  is  one  from  the  Merchants  and 
Manufacturers'  Association  of  Baltimore  that  I  have  just  received: 

Merchants  &  Manufacturers  Association, 

Baltitnore,  June  9,  1913. 
Hon.  Robert  F.  Broussard. 

Washington,  D.  C. 

Dear  Sir:  It  is  with  pleasure  that  I  advise  yon  that  the  executive  committee 
of  this  organization  unanimously  approved  of  H.  R.  4765,  being  a  bill  intro- 
duced by  you  in  the  House  of  Representatives  of  the  United  Sttstes. 
Very  truly,  yours, 

Robert  J.  Beacham,  Secretary. 

Telegram  from  the  National  Lumber  Manufacturers'  Association, 
which  came  to  me  a  few  days  ago : 

Kansas  City,  Mo.,  June  Ji,  1913. 
Hon.  R.  F.  Broussard, 

House  of  Representatives,  Washington,  D.  C: 

Convention  of  National  Lumber  Manufacturers'  Association,  •  representing 
annual  shipments  of  500,000  cars,  has  just  adopted  following  resolution: 

'•  Resolved,  That  we  strongly  favor  retention  of  Commerce  Court  and  urge 
sufficient  appropriation  therefor;  provide  it  the  given  jurisdiction  over  negative 
orders  of  Interstate  Commerce  Commission,  as  provided  in  Broussard  bill,  in 
order  to  afford  relief  to  shippers  as  well  as  railroads;  and  further 

•'  Resolved,  That  we  strongly  urge  appropriation,  in  any  event,  to  continue 
Commerce  Court  until  action  taken  by  Congress  on  Broussard  bill.  No.  4765.'' 

National  Lumber  Manufacturers'  Association, 
J.  F.  Rhoades,  Secretary. 

The  Chairman.  Here  are  some  telegrams  that  came  to  the  chair- 
man.   You  might  look  them  over  and  use  such  as  you  think  you  want. 

Mr.  McCoy.  Did  the  Interstate  Commerce  Committee  m.ake  any 
report  ? 

Mr.  Broussard.  No,  sir.  The  Procter  &  Gamble  decision  occurred 
late  in  the  last  session,  and  the  hearings  extended  to  within  the  time 
when  all  committees  ceased  to  make  reports,  so  that  the  bill  died  with 
the  end  of  the  session.  AVhile  these  hearings  were  going  on  Mr. 
Borland,  of  Missouri,  introduced  a  bill,  and  my  bill  is  practically  the 
same  as  his;  there  was  very  little  difference  in  the  wording  of  it. 
This  committee  favorably  reported  the  Borland  bill,  but  too  late  for 
its  consideration  at  the  last  session. 

The  Chairman.  There  was  this  difference,  however,  between  your 
bill  and  the  Borland  bill,  that  vour  bill  enlarges  the  subject  matter 
of  the  jurisdiction  of  the  Commerce  Court ;  it  extends  it  over  a  broader 
field  than  the  Borland  bill  did. 

Mr.  Broussard.  My  bill  does  all  that  the  Borland  bill  proposed  to 
do,  and  then  it  makes  the  Commerce  Court  a  supreme  court  for  such 
cases  as  under  the  Constitution  can  be  determined  by  some  other 
appellate  court  than  the  Supreme  Court  of  the  United  States. 

The  Chairman.  Cases  from  the  Canal  Zone  and  cases  from  Porto 
Rico  and  the  Philippines? 

^Ir.  Broussard.  Yes;  and  bankruptcy  cases;  and  I  am  not  so  sure 
but  what  it  might  be  wise  to  include  cases  arising  from  the  Court  of 
Claims.  The  Constitution  requires  a  majority  of  the  Supreme  Court 
to  constitute  a  quorum,  and  if  our  business  continues  to  grow  and 
our  commerce  increases  I  can  not  see  how  Ave  are  going  to  relieve  that 
court  unless  Ave  take  awav  from  it  the  consideration  of  the  class  of 
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cases  I  have  mentioned ;  and  I  think  we  should  give  the  Commerce 
Court  the  power  to  finally  adjudicate  them,  because  the  business  must 
continue  to  grow  and  those  cases  become  more  numerous.  The  ap- 
pointment of  additional  judges  on  the  supreme  bench  is  not  going  to 
relieve  the  situation,  because  the  Constitution  makes  a  majority  of  the 
court  constitute  a  quorum,  so  that  at  least  a  majority  of  the  court  must 
sit  together  when  a  case  is  being  tried  and  argued :  they  can  not  divide 
the  Avork.  I  do  not  say  this  in  any  criticism  of  the  supreme  court  of 
my  own  State,  but  in  the  recent  election  there  tlie  criticism  was  made 
that  the  Supreme  Court  of  Louisiana  had  become  a  one-judge  court, 
that  one  case  Avas  argued  and  then  assigned  to  one  judge  and  another 
case  assigned  another,  and  there  was  complaint  as  to  that  method; 
but  the  Constitution  provides  that  the  Supreme  Court  of  the  United 
States  shall  have  a  quorum  of  the  court,  and  a  quorum  is  a  majority 
of  the  court,  and,  therefore,  you  can  not  subdivide  that  vrork.  because 
in  order  to  have  a  quorum  there  must  be  a  majority  of  the  court  work- 
ing at  the  same  time  upon  the  same  cases  before  it.  So  that  the  ap- 
pointment of  additional  judges  to  the  court  will  not  relieve  us  of  a 
situation  of  having  more  than  a  year's  work  upon  the  docket  when 
the  court  adjourned  day  before  yesterday. 

I  think  last  year  they  decided,  my  information  is,  574  cases,  and 
the}^  left  609  cases  yet  to  be  determined.  So  there  is  more  than  one 
year's  work  to  be  done.  There  are  40  or  50  cases  which  my  bill 
would  take  from  them,  probably  50  or  60,  and  I  think  if  it  should 
be  determined  to  include  the  Court  of  Claims  cases  you  might  be 
able  to  take  50  or  60  more,  and  then  gradually  get  the  ^ourt  right 
up  to  its  docket.  The  business  of  that  court  has  increased,  and  it 
must  necessarily  continue  to  increase  as  the  country  develops  and 
population  increases  and  commerce  increases,  and  there  should  be  a 
remedy  found.  In  my  judgment  the  remedy  is  not  to  amend  the 
Constitution  or  to  have  additional  judges  appointed,  but  to  take 
away  from  that  court  all  of  the  cases  that  it  is  possible  to  take  away 
and  give  them  to  another  court.  So  that  if  this  bill  were  ever  to 
become  a  law  the  Commerce  Court  would  cease  to  be  what  it  is  now 
termed,  "  a  commerce  court,"  but  it  would  have  all  the  jurisdiction 
of  the  "Commerce  Court,  and  the  added  jurisdiction  that  is  proposed 
under  the  Borland  bill  and  my  last  year's  bill.  In  addition  to  that 
jurisdiction  I  thought  it  would  be  well  to  make  it  a  final  court  for 
certain  classes  of  cases,  and  to  send  certain  cases  to  it  rather  than  to 
the  Supreme  Court,  and  thus  relieve  the  Supreme  Court  of  the  bur- 
den of  having  such  a  heavy  docket  as  to  make  it  impossible  for  them 
to  keep  up  with  its  business. 

Here  is  a  telegram  from  Kansas  Cit}^,  Mo.,  addressed  to  the  chair- 
man,  Avhich  T  would  like  to  make  a  part  of  these  minutes : 

Kansas  City,  Mo.,  June  17,  1913. 
Hon.  H.  D.  Clayton, 

Chairman  Ilou'^e  Judiciary  Committee,  Washington.  D.  C: 
Plense  give  most  careful  cousideration  to  Bronssard  bill,  5902,  in  committee 
bearing  to-morro\Y.     I  consider  this  legislation  extending  jurisdiction  of  Com- 
merce Court  of  great   imiwrtance,   and  trust  j'on  will  heartily  favor  its  en- 
actment. 

J.  B.  White. 
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Another  one  from  Kansas  City  and  one  from  St.  Louis : 

Kansas  City,  Mo.,  June  17,  1913. 
Hon.  H.  D.  Clayton, 

CJiaintKin  Judicidii/  Committee,  House  of  Representatires, 

Washington.  D.  C: 
On  behalf  of  mill  and  hniiber  companies  in  wliicli  I  am  interested,  and  also 
on  behalf  of  nnmerons  shippers  in  the  Sonthwest,  I  nrge  the  favorable  con- 
sideration by  your  conunittee  of  Bronssard  bill.  H.  R.  5002.  The  continuation 
and  the  extension  of  the  jurisdiction  of  the  Conunerce  Court  is  of  vital  im- 
portance to  us  in  the  Southwest.  We  have  experienced  the  inconvenience  and 
delay  of  going  into  various  district  courts,  and  also  the  inability  to  ge'.  redress 
before  the  commission  upon  dismissal  of  our  petitions. 

R.  A.  Long, 

St.  Louis.  Mo..  Ji(ne  17,  1913. 
Mr.  H.  D.  Clayton, 

Chairman  House  JuOicianj  Committee, 

Washington,  D.  C: 
Lumbermen's  Club,  St.  Lonis,  wishes  to  go  on  record  as  in  favor-  of  Brous- 
sard's  bill.  H.  R.  5902,  which  comes  before  your  committee  to-morrow.     Club 
hopes  committee  will  act  favorably,  as  we  believe  scope  of  Commerce  Court 
should  be  enlarged  and  shippers  shown  same  privileges  as  railroads. 

O.  A.  Pier,  Seeretary. 

There  are  a  good  many  others  that  have  come  here,  and  later,  as 
we  proceed,  I  will  get  all  of  them  together  and  put  them  in  the 
hearings. 

The  Chairman.  Very  well. 

Mr.  Broussard.  I  thank  you  very  much  for  your  attention,  gentle- 
men. 

STATEMENT  OF  LUTHER  M.  WALTER,  ESQ. 

The  Chairman.  Give  your  name  and  address  to  the  reporter, 
please. 

Mr.  Walter.  Luther  M.  Walter,  Chicago.  I  had  the  pleasure  of 
appearing  before  you  last  July  in  support  of  the  Borland  bill,  which 
was  reported,  but  immediately  after  that  took  ]Dlace  the  House  Com- 
mittee on  Interstate  and  Foreign  Commerce  held  hearings  lasting 
over  the  most  of  two  weeks  on  similar  matters,  but  nothing  was  done 
by  way  of  a  report. 

I  just  want  to  add  to  what  was  said  by  Representative  Broussard, 
that  unless  this  committee  has  jurisdiction  of  matters  dealing  with 
the  jurisdiction  of  the  courts,  then  other  committees  of  the  House 
that  deal  with  substantive  legislation  might  say  what  the  Congress 
could  do  on  matters  affecting  its  jurisdiction,  and  you  Avould  find 
yourselves  relieved  unless  it  be  as  to  the  salaries  and  tenure  of  the 
judges  and  the  tenure  is  fixed  by  the  Constitution,  and  the  Conunittee 
on  Appropriations  might  take  care  of  the  salaries  of  the  judges.  I 
am  convinced  that  this  is  the  i)roper  committee  for  the  legislation, 
and  was  at  that  time,  but  because  of  the  hearing  called  by  the  Com- 
mittee on  Interstate  and  Foreign  Conunerce  we,  of  course,  were  ready 
to  present  our  side,  and  did  present  it. 

And  I  may  say  that  if  an  examination  is  made  of  the  heai'iug  in 
the  Senate,  which  was  on  the  Borland  bill — I  do  not  know  what  the 
docket  number  is — and  of  the  printed  hearings  before  the  House    | 
Conunittee  on  Interstate  and  Foreign  Commerce,  you  will  find  that 
there  was  no  objection  from  any  source  to  this  negative  jurisdiction. 
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SO  called,  exce])t  the  vao-ue  idea  that  in  conferring  jnrisdiction  to 
review  negative  orders  as  to  questions  of  law  you  nii^ht  in  some  wa.y 
make  it  possible  to  investigate  facts  that  had  been  before  the  commis- 
sion, and  that  the  commission  did  not  want  done,  nor  did  the  >hip])ers 
of  the  country  care  to  have  ])urely  questions  of  fact  reviewed  l)y  any 
court.  Mr.  Broussard  well  stated  that  under  the  present  procedure 
an  affirmative  order  is  directed  against  the  carrier,  and  that  order 
can  be  taken  into  court  by  anybody  affected  thereby,  but  when  the 
petition  is  dismissed  the  shipper  is  absolutely  helpless,  no  matter 
what  construction  of  the  statute  is  made  by  the  Interstate  Commerce 
Commission  and  no  matter  how  arbitrary  and  Avithout  foundation  the 
decision  may  be. 

In  your  report  on  H.  R.  25751  last  year  you  Avill  find  a  letter  from 
Commissioner  Prouty.  I  will  just  quote  one  ])aragraph  from  that 
letter,  in  which  he  says : 

It  is  not,  ill  my  judgment,  a  wise  or  salutary  tiling  to  lodge  in  any  tribunal 
arbitrary  power  beyond  what  is  necessary,  and  I  can  see  no  reason  why  the 
legal  mistakes  of  the  Interstate  Commerce  Commission  could  not  and  should 
not  be  corrected. 

Now,  that  is  my  understandino-  of  Mr.  Prouty 's  vicAv  and  of  the 
Interstate  Commerce  Commission's  view  of  the  question  of  appeal. 

There  is  an  appeal  from  affirmative  orders,  but  on  negative  orders 
or  orders  of  dismissal  there  is  no  appeal,  and  in  that  question  of 
appeal  from  negative  orders  we  are  deeply  interested.  When  I 
appeared  before  this  committee  last  year  I  called  attention  to  the 
conditions  that  existed  in  reference  to  the  cases  known  as  the  Tap 
Line  cases.  I  called  attention  to  the  fact  that  the  Interstate  Com- 
merce Commission  had  decided  that  out  of  99  industrial  yellow-pine 
lumber  railroads  36  were  not  performing  a  service  of  transportation 
by  a  common-carrier  railroad  subject  to  the  act  to  regulate  commerce: 
that  is,  that  they  w^ere  not  common  carriers  of  traffic  and  vrere  not 
therefore  entitled  to  participate  in  a  joint  rate  with  common  car- 
riers. We  carried  that  question  to  the  Commerce  Court  for  review 
because  we  were  confident  that  there  was  a  misconception  on  the 
part  of  the  Interstate  Commerce  Commission  of  the  provisions  of 
the  act  to  regulate  commerce,  particularly  of  the  commodities  clause, 
because  that  section  of  the  act  applicable  to  this  situation,  and  knoAvn 
as  the  commodities  clause,  w\as  fully  argued  and  debated  in  Congress, 
and  was  intended  to  cover  precisely  this  condition.  On  this  appeal 
we  were  met  by  the  decision  of  the  Supreme  Court  of  the  United 
States  known  as  the  Procter  &  Gamble  decision. 

I  do  not  think  that  this  Procter  &  Gamble  decision  is  susceptible 
to  the  interpretation  that  the  Commerce  Court  placed  upon  it,  but, 
however  that  may  be,  our  ])eople  were  left  without  remedy,  and  we 
came  to  Congress  for  relief.  You  speedily  reported  a  measure,  fol- 
lowing the  Procter  &  Gamble  decision,  that  would  have  given  us 
relief,  but  no  legislation  Avas  enacted  by  Congress.  Xoav.  in  that 
case,  the  commission,  in  order  that  we  might  take  the  question  up 
for  review,  amended  the  order  so  as  to  forbid  the  trunk  lines  from 
making  joint  rates  with  these  industrial  lines.  We  then  Avent  into  the 
Commerce  Court,  and  in  that  court  we  Avere  met  Avith  a  motion  to 
dismiss  for  Avant  of  jurisdiction  on  the  ground  that  it  Avas  still  a 
negative  order.  While  the  argument  in  that  case  has  been  had  and 
the  testimony  taken — Ave  have  spent  $3,500  for  printing  the  record 
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in  that  case — and  although  the  court  has  denied  the  motion  to 
dismiss,  we  are  still  as  yet  resting  under  this  cloud.  We  went  to  the 
Supreme  Court  within  the  stated  time,  but  if  this  court  is  not  con- 
tinued, we  are  afraid  that  Ave  will  find  that  we  have  spent  that  money 
without  result.  This  situation  has  arisen  because  of  this  condition: 
That  no  review  can  be  had  of  a  negative  order  under  the  ruling  of  the 
Supreme  Court  in  the  Procter  &  Gamble  case. 

I  might  point  out  some  other  cases  by  way  of  illustration  that  have 
gone  to  the  Supreme  Court  of  the  United  States  upon  affirmative 
orders  where  exactly  the  same  questions  were  determined,  but  which, 
if  they  had  arisen  under  negative  orders  of  the  Interstate  Commerce 
Commission,  could  not  have  been  reviewed. 

Take  the  Eichenberg  case.  There  the  Interstate  Commerce  Com- 
mission found  that  the  Southern  Pacific  Terminal  Co.  was  giving 
to  one  Young  a  preference  and  advantage  at  the  port  of  Galveston 
by  leasing  to  him  a  certain  wharf  where  his  men  sacked  cotton  seed 
and  cottonseed  meal.  The  commission  ordered  the  Southern  Pacific 
Terminal  Co.  to  cease  and  desist  from  giving  Young  that  preference 
and  to  cease  from  discriminating  in  his  favor.  That  case  went  to  the 
Supreme  Court  of  the  United  States  and  the  commission  was  sus- 
tained, but  if  the  commission  had  said  to  the  complainant,  "  Xo ; 
this  is  not  an  unlawful  discrimination;  this  man  Young  is  entitled 
to  receive  this  treatment,"  the  complainant  could  not  have  gone  into 
any  court  and  had  that  question  determined;  yet,  because  it  was  an 
affirmative  order  and  directed  against  that  carrier,  the  question  could 
be  reviewed. 

In  the  Portland  Gateway  case  the  commission,  by  an  affirmative 
order,  required  the  Northern  Pacific  Railway  Co.,  with  its  connec- 
tions, to  establish  through  routes  and  joint  rates  for  passengers  and 
their  baggage  from  Chicago  and  eastern  points  to  Seattle  via  Port- 
land, Greg.  The  commission  held,  as  a  matter  of  law,  that  the  fact 
that  passengers  desired  to  use  different  routes  was  sufficient  to  war- 
rant their  holding  that  the  route  via  the  Northern  Pacific  from  St. 
Paul  Avas  not  a  reasonable  or  satisfactory  through  route.  The  com- 
mission said  that  the  passenger  had  the  right  to  select  his  own  route; 
that  his  comfort  and  the  ncAv  sights  to  be  seen  along  the  route  were 
matters  that  he  could  take  into  consideration  in  the  selection  of  the 
route.  That  holding  Avas  then  made  the  subject  of  an  affirmative 
order  and  as  an  affirmatiA^e  order  was  appealed,  and  on  that  appeal 
the  commission  Avas  reA^rsed,  because  they  held  that  the  passenger 
must  be  satisfied  Avith  the  route  if  it  is  a  good  one.  Now,  that  ques- 
tion could  not  haA^e  been  determined  if  the  commission  had  dismissed 
that  case  in  the  first  instance. 

What  is  knoAvn  as  the  Shreveport  case  is  one  to  which  I  shall  call 
your  attention.  It  involves  a  question  as  to  how  far  the  Federal 
poAver  can  reach  out  and  correct  any  inequalities  arising  out  of  rates 
made  by  State  authority  Avhen  compared  with  interstate  rates  apply- 
ing over  the  same  railroad.  In  that  case  the  vote  Avas  four  to  three 
in  favor  of  this  poAver.  I  happened  to  be  counsel  for  the  Louisiana 
Raih'oad  Commission.  That  case  Avas  decided  by  a  vote  of  four  to 
three  against  the  Railroad  Commission  of  the  State  of  Texas,  but  if 
they  had  dismissed  that  suit  that  question  could  not  have  been  ap- 
pealed to  any  court.  The  common  carriers  in  that  case  Avere  ordered 
to  put  in  effect  the  same  basis  of  rates  east  and  Avest  in  that  territory 
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as  north  and  sontli,  and  the  Commerce  Court  sustained  the  commis- 
sion. But  if  there  had  been  a  dismissal,  there  would  have  been  no 
determination  of  that  question,  which  was  a  question  of  law,  at  all. 

So  the  point  we  make  is  this:  That  AYherever  the  commission  de- 
termines any  question  of  law  the  Commerce  Court  should  have  some 
jurisdiction  to  review  that  decision,  and  that  jurisdiction  it  does  not 
have,  under  the  rulinof  in  the  Procter  &  Gable  case,  unless  it  is  an 
order  directing  the  carrier  to  do  something.  In  other  words,  we 
desire  to  have  the  same  right  to  have  the  commission's  mistakes  cor- 
rected that  the  carriers  now  have.  I  think  the  language  of  this  bill 
abundantly  protects  all  the  commission's  actions  upon  questions  of 
fact. 

Now,  there  is  one  other  thing  I  would  like  to  bring  to  the  attention 
of  the  committee :  Under  the  Sims  bill  the  common  carriers  could 
bring  suit  in  any  district  court  of  the  United  States  upon  the  orders 
of  the  commission,  and  the  carriers  could  combat  the  same  order  in 
the  same  suit  or  bring  suits  in  as  many  courts  as  had  jurisdiction  of 
the  carriers,  and  in  that  event  you  would  have  as  many  decisions  on 
the  same  order  as  there  are  jurisdictions  in  this  country,  provided 
there  were  enough  defendant  railroad  companies  involved  in  the 
order  to  reach  every  jurisdiction  in  the  United  States.  I  had  the 
honor  for  nearly  seven  years  to  represent  the  Interstate  Commerce 
Commission.  I  remember  that  the  first  case  in  which  I  was  called 
upon  to  go  into  court  was  a  case  where  the  railroad  company  had 
filed  its  suit  in  San  Francisco.  This  trip  required  five  days;  I  had 
the  record  with  me  on  the  train,  and  all  I  knew  about  that  case  I  had 
to  get  from  the  record  within  that  five  days,  without  any  opportunity 
whatever  to  consult  the  commission  or  the  member  of  the  commission 
who  Avrote  the  opinion  or  to  prepare  a  proper  defense.  Now,  gentle- 
men, such  a  situation  as  that  can  inure  only  to  the  benefit  of  the  car- 
rier. The  shipper  under  such  conditions  would  be  put  at  the  mercy 
of  the  carrier,  and  we  would  have  to  face  a  long  line  of  diverse  de- 
cisions by  the  several  district  courts  throughout  the  entire  United 
States.  Of  course  the  carriers  would  have  every  advantage  in  the 
matter  of  expense,  because  the  representatives  of  the  carriers  can 
travel  upon  passes,  and,  besides,  they  have  local  counsel  all  over  the 
country  prepared  to  take  care  of  these  cases.  They  know  about  these 
cases,  and  they  know  just  what  they^  are  going  to  do  before  the  suits 
are  filed.  So,  gentlemen,  I  give  it  as  the  result  of  my  experience  as 
an  attorney  for  the  Interstate  Commerce  Commission,  that  it  would 
be  of  the  greatest  possible  assistance  to  the  carriers  in  their  attempt 
to  set  asicle  the  work  of  the  commission  to  confer  this  jurisdiction 
upon  the  district  courts  of  the  United  States. 

I  have  not  heard  a  single  reason  advanced  for  the  abolishment  of 
the  Commerce  Court,  except  that  some  of  the  decisions  of  the  Com- 
merce Court  were  reversed  by  the  Supreme  Court  of  the  United 
States.  That  is  the  only  criticism  I  have  ever  heard  of  the  Commerce 
Court,  and  that  extends  only  to  the  personnel  of  the  court. 

Mr.  Broussari).  I  want  to  ask  you  a  question  merely  to  bring  out 
this  fact:  You  have  just  made  the  statement  that  the  diverse  deci- 
sions of  the  district  courts  and  the  widely  scattered  jurisdictions  in 
which  suits  could  be  brought  would  inure  to  the  benefit  of  the 
carriers.  Of  course,  the  carriers  could  bring  their  injunctions  against 
the  commission  in  the  district  court  and  could  multiply  these  suits 
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in  the  various  courts  as  many  times  as  there  were  carriers  interested 
in  the  decision.  Now.  under  the  proper  conditions,  suits  of  that 
character,  instead  of  being  submitted  to  the  various  district  courts 
would  be  concentrated  in  one  court;  all  of  them  would  be  fused 
together  and  all  tried  at  one  time,  resulting  in  a  saving  of  time 
and  money  as  well  as  in  uniformity  of  decision. 

Mr.  Walter.  Yes,  sir;  and  it  is  brought  right  at  the  seat  of 
Government  where  the  libraries  and  statistics  are  available,  and  it 
would  also  relieve  counsel  for  the  commission  and  for  the  Govern- 
ment of  the  necessity  of  traveling  all  over  the  country  to  try  these 
cases.  AVith  the  jurisdiction  in  the  district  courts,  there  must  be  a 
multiplicity  of  counsel,  because  it  is  impossible  for  one  man  to  be  in 
two  places  a  thousand  miles  apart  on  the  same  day.  But  in  all  this 
agitation  for  a  repeal  of  the  law,  there  was  another  object  in  view. 
It  is  easy  to  attack  the  majority  and  try  to  seek  some  advantage  of 
that  sort,  but  Avhen  the  responsibility  for  doing  something  falls  upon 
any  administration  there  must  be  a  good  reason  for  setting  it  aside. 
Let  those  who  urge  the  abolishment  of  this  court  give  their  reasons 
for  it,  and  if  their  reasons  are  sound,  they  should  have  a  basis  for 
action;  if  they  are  not  sound  and  rest  merely  upon  prejudice  or  lack 
of  knowledge,  they  should  be  disregarded.  I  have  not  heard  from 
a  single  source  any  valid  objection  to  the  creation  of  a  court  at 
Washington  Avhose  jurisdiction  should  be  exclusively  upon  matters 
of  transportation. 

I  represent  interests  that  are  hostile  to  the  trunk  lines  of  the 
country.  The  nearest  I  come  to  being  interested  in  railroads  at  all 
is  in  these  short  industrial  lines  in  the  Southwest,  and  their  interests 
are  hostile  to  the  trunk  lines,  because  where  a  shipper  on  that  line 
had  a  19-cent  rate  from  the  junction  point  to  St.  Louis  he  must  con- 
tinue to  pay  the  5-cent  rate  over  the  industrial  line  doAvn  to  the 
junction  point  and  then  the  19-cent  rate  to  St.  Louis  in  addition, 
making  a  2^-cent  rate,  which  the  trunk  lines  are  receiving  to-day. 
The  trunk  lines  to-day  are  keeping  in  their  treasury  the  industrial 
lines'  part  of  the  joint  rate. 

I  do  not  care  now  to  argue  the  questions  of  law  involved  in  this 
decision  by  the  commission ;  I  merely  point  out  to  you  that  they  are 
important  questions,  and  I  submit  that  we  are  entitled  to  ha\e  the 
decision  of  a  court  upon  them.  We  are  entitled  to  ha^e  a  court  pass 
on  these  questions  just  the  same  as  though  we  were  the  beneficiaries 
of  some  so-called  affirmative  order.  It  seems  to  me  to  be  indefensible 
that  there  should  be  nowhere  in  this  countrj^  a  court  to  pass  upon  the 
denial  of  a  right  to  shippers  wdien  there  is  ample  jurisdiction  to  pass 
upon  the  rights  of  carriers. 

I  might  say  here  that  I  represent  the  YelloAv  Pine  ^Manufacturers" 
Association,  the  Railroad  Commission  of  Louisiana,  and  the  Connner- 
cial  Club  of  St.  Joseph.  Mo.  I  do  not  recall  that  I  am  specifically 
authorized  to  speak  for  any  other  interests. 

Your  committee  has  already  gone  on  record  as  being  in  favor  of 
this  added  jurisdiction  to  review  these  mistakes  of  law.  There  can 
be  no  question  as  to  the  soundness  of  that  conclusion.  I  do  not 
understand  that  there  is  anybody  opposed  to  it,  not  even  the  commis- 
sion. They  sim})Iy  insist  that  any  statute  enacted  shall  be  such  as  to 
aiford  no  loophole  by  which  they  may  be  divested  of  their  power  to 
determine  finally  questions  of  fact. 
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I  think  this  bill  is  complete.  A  question  has  been  directed  at  the 
clause  on  page  10,  as  follows: 

And  upon  making  its  determinations  or  orders  shall  make  and  file  as  part  of 
its  report  its  findings  of  fact  and  its  conclusions  of  law. 

I  think  the  commission's  powers  are  amply  safeguarded.  If  it  is 
a  question  of  fact  or  a  finding  of  fact  and  there  is  a  fact  to  support 
it.  the  Supreme  Court  has  the  right  to  state  that  the  carrier  can  not 
ask  to  have  that  finding  of  fact  reviewed.  I  might  point  out  that 
in  numbers  of  decisions  the  Supreme  Court  has  held  that  the  com- 
mission's finding  on  questions  of  fact,  if  there  is  any  evidence  in  the 
record  to  support  it,  is  not  reviewable  by  the  court.  All  that  Ave  ask 
is  that  the  same  yardstick  applying  to  orders  against  carriers  be  ap- 
plied to  orders  denying  relief  to  shippers.  That  is  our  position  in 
the  matter. 

I  think  that  is  all  I  care  to  say,  unless  there  are  some  questions. 

Mr.  Taggart.  What  about  the  condition  of  business  before  the 
courts  on  account  of  cases  that  would  come  before  the  court  from  the 
insular  possessions?  The  personnel  of  the  court  is  not  to  be  in- 
creased ? 

Mr.  Walter.  No,  sir;  I  understand  not.    There  will  be  five  judges. 

Mr.  Taggart.  I  have  not  had  time  to  investigate  this  matter  par- 
ticularly, but  Avhat  Avould  be  your  idea  of  the  number  of  cases  Avhich 
would  come  before  the  court  because  of  that  added  jurisdiction? 

Mr.  Walter.  I  think  the  figures  will  be  submitted  to  this  commit- 
tee to  show  that  members  of  this  court  haA^e  gone  out  to  the  circuit 
courts  and  district  courts  by  designation  of  the  Chief  Justice  of  the 
Supreme  Court,  and  that  they  have  sat  in  the  circuit  court  of  appeals, 
and  have  rendered  decisions  or  aided  in  making  decisions  of  cases  in 
those  courts  in  excess  of  the  number  of  appeals  that  Avill  come  from 
these  A^arious  insular  possessions,  or  that  now  come  from  the  insular 
possessions  to  the  Supreme  Court.  That  data  can  be  secured,  no 
doubt,  from  the  Attorney  General's  office.  I  am  inclined  to  think 
that  there  is  ample  opportunity  to  take  care  of  these  cases  Avithout  in 
any  way  interfering  with  cases  involving  transportation  questions. 

Mr.  Broussard.  I  can  give  you  some  information  on  that.  The 
number  of  cases  disposed  of  by  the  Supreme  Court  Avhich  Avould  haA^e 
gone  to  the  Commerce  Court  if  this  bill  had  become  a  law  is  as  fol- 
low^s :  October  term,  1910,  bankruptcy  cases,  6 ;  Philippine  Island 
cases,  8:  Porto  Rico  cases,  8;  total,  22.  For  the  October  term,  1911," 
bankruptcy  cases,  20 ;  Philippine  Island  cases,  6 ;  Porto  Rico  cases,  9 ; 
total,  35.  These  would  be  the  three  classes  of  cases  that  Avould  go  to 
the  Commerce  Court,  and  the  aA^erage  for  these  two  years  is  about  30. 
The  total  is  47  cases.  The  Commerce  Court  has  pending  before  it 
now,  excluding  the  cases  that  have  been  decided  and  gone  to  the 
Supreme  Court  and  that  must  come  back  to  the  court  for  final  adjudi^ 
cation,  12  cases,  I  believe.  I  have  the  list  here.  There  are  12  cases 
pending  there,  and  under  the  present  laAv  when  the  court  is  Avitliout 
business  the  Chief  Justice  of  the  Supreme  Court  designates  the 
judges  to  go  out  and  help  in  the  district  courts  Avhere  the  dockets  are 
crowded  Avith  business;  so  that  they  find  time  noAv  to  go  out.  and  they 
have  decided  more  cases  on  these  special  assignments  than  Avould  be 
the  total  amount  of  cases  that  Avould  come  to  them  if  this  added  jur- 
isdiction should  be  giAxn  to  the  court.    So  that  it  Avould  expedite  the 
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decision  of  cases  from  the  Philippines,  Porto  Rico,  the  Canal  Zone, 
and  from  the  bankruptcy  courts,  over  the  present  system,  and  it  would 
not  delay  the  determinadon  of  Commerce  Court  cases  proper  that  are 
now  being  considered  by  that  court. 

Mr.  Walter.  Those  Tap  Line  cases  were  argued  about  10  days  ago 
in  the  Commerce  Court.  The  Supreme  Court  decided  some  cases 
appealed  from  the  Connnerce  Court  in  the  last  two  weeks,  and  30 
days  are  allowed  for  the  mandate  to  come  down.  There  has  been  no 
jurisdiction  created  anywhere  to  take  care  of  these  matters,  and  on 
the  1st  day  of  July  there  will  be  no  money  available  for  that  court  to 
^vork  with.  While  it  is  not  perhaps  proper  to  charge  this  committee 
with  responsibility  for  that  situation,  yet,  as  Members  of  the  House, 
you  are  responsible.  There  is  the  situation,  and  it  seems  to  me  that 
the  money  should  be  forthcoming,  certainly,  to  take  care  of  cases  now 
pending  in  this  court  and  that  can  be  taken  nowhere  else. 

Mr.  Bkoussard.  I  said  something  awhile  ago  about  the  Interstate 
Commerce  Commission  and  something  about  the  Attorney  General 
and  their  position  in  reference  to  the  proposed  abolishment  of  this 
court.  With  the  committee's  permission  I  would  like  to  read  a  letter 
from  the  commission  and  one  from  the  Attorney  General  in  regard 
to  this  bill.  I  do  this  in  order  that  the  position  of  the  commission  and 
of  the  Attorney  General  may  be  properly  stated.  The  letter  from 
the  Interstate  Commerce  Commission  reads  as  follows : 

Interstate  Commerce  Commission, 

Washington,  May  27,  1913. 
Hon.  R.  F.  Broussard, 

House  of  Representatives,  Washington. 

Dear  Sir  :  The  request  contained  in  yours  of  the  7th  for  an  expression  of  the 
views  of  the  commission  as  to  your  bill  (H.  R.  4765),  has  been  considered  by  the 
commission,  and  in  reply  to  same  I  am  directed  to  say : 

The  commission  has  not  thought  it  appropriate  to  express,  as  a  commission, 
any  opinion  as  to  the  advisability  of  continuing  the  Commerce  Court,  it  being 
thought  that  the  commission  should  not  indicate  preference  as  to  the  court  in 
which  its  decisions  are  subject  to  review. 

On  the  assumption  that  the  purpose  of  your  bill  will  be  carried  out  and  that 
the  Commerce  Court  will  be  continued,  we  have  the  following  criticisms  and 
suggestions  as  to  the  text  of  your  bill. 

The  title  of  the  bill  and  the  enacting  clause  are  not  quite  in  harmony,  in  that 
the  title  declares  it  to  be  a  bill  "  to  amend  and  reenact,"  while  the  enacting 
clause  provides  only  for  amendment. 

Section  2  of  your  bill,  amending  section  207,  provides  that  "  any  rule,  decision, 
or  determination  "  of  the  commission  dismissing  any  complaint  shall  be  deemeil 
an  order.  The  purpose  of  this  is,  of  course,  to  provide  court  review  for  negative 
orders  of  the  commission.  In  the  light  of  past  experiences  an  amendment  for 
this  purpose  will  undoubtedly  be  used  as  the  basis  of  an  argument  that  the 
Congress  intends  to  give  the  court  a  right  to  substitute  its  judgment  for  that 
of  the  commission  concerning  controversies  over  which  the  commission  has 
exclusive  original  jurisdiction,  contrary  to  the  present  situation,  as  construed 
by  the  Supreme  Court.  We  think,  therefore,  that  the  language  of  such  an 
amendment  should  be  carefully  guarded.  It  is  also  noted  that  under  subhead 
"  first  "  of  section  2  the  court  would  have  jurisdiction  of  all  cases  for  the  enforce- 
ment of  orders  other  than  for  the  payment  of  money,  while  no  such  exception 
appears  in  subhend  "  second."  It  is  not  apparent  why  the  court  should  have 
greater  jurisdiction  to  enjoin  than  to  enforce  an  order.  The  conunission  is  there- 
fore of  the  opinion  that  if  provision  is  to  be  made  for  review  of  its  negative 
orders  the  '*  second  "'  paragraph  of  section  2  of  the  bill  should  read  as  follows : 

"  Second.  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend  in  whole  or  in 
part  any  order  of  the  Interstate  Commerce  Commission,  including  negative 
orders  dismissing  complaints  filed  before  the  commission,  but  not  including 
orders  for  the  payment  of  money :  Provided,  however,  That  the  provisions  of  this 
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paragraph  shall  not  be  so  coustruetl  as  to  give  the  court  the  right  to  substitute 
its  judgment  for  the  judgment  of  the  comniisf-ion  as  to  matters  which  sire  either 
administrative  or  legislative  in  character." 

The  "  fourth  "  head,  under  section  2,  refers  to  mamlannis  proceedings.  It  is 
our  understanding  that  in  the  absence  of  special  legislation  to  the  contrary 
the  court  will  issue  mandannis  to  an  administrative  officer  only  (1)  to  compel 
the  performance  of  a  ministerial  duty  which  does  not  involve  the  exercise 
of  judgment  or  discretion,  and  (2)  to  compel  action  where  judgment  or  discre- 
tion is  involved  and  the  officer  refuses  to  act,  but  that  in  neither  of  these  cases 
will  the  court  undertake  to  control  in  any  way  the  exercise  of  such  judgment 
or  discretion.  This  mandamus  power  is  now  lodged  in  the  Supreme  Court  of 
the  District  of  Columbia.  It  would  seemingly  be  entirely  consistent  if  it  were 
triuisferred  to  and  vested  in  the  Commerce  Court,  but  in  order  to  guard  against 
successful  contention  that  something  more  than  the  transfer  of  the  jurisdiction 
was  intended  by  the  Congress  we  think  that  the  paragraph  under  the  head 
"fourth"  should  read  as  follows: 

"  Fourth.  All  such  mandamus  proceedings  as  under  the  provisions  of  section 
twenty  or  section  twenty-three  of  the  act  entitled  'An  act  to  regulate  commerce,' 
approved  February  fourth,  eighteen  hundred  and  eighty-seven,  as  amended,  are 
authorized  to  be  maintained  in  a  circuit  court  of  the  ITnited  States;  and  the 
jurisdiction  now  possessed  by  the  Supreme  Court  of  the  District  of  Columbia 
over  proceedings  in  mandamus  against  the  Interstate  Commerce  Connnission 
is  hereby  transferred  to  and  vested  exclusively  in  the  Commerce  Court." 

Under  section  3  of  your  bill,  amending  section  207a,  it  is  proposed  to  confer 
upon  the  court  jurisdiction  of  proceedings  brought  to  enjoin,  set  aside,  annul, 
or  suspend,  in  whole  or  in  part,  any  order  "or  action  "  of  the  commission  under 
the  valuation  act  of  March  1,  1913.  This  seems  to  us  to  be  new  legislation  and 
not  a  transfer  of  jurisdiction  now  possessed  by  the  district  courts.  The  words 
"or  action"  would  afford  wide  opportunity  for  contentions  concerning  the 
meaning  of  same,  and  for  that  reason  the  incorporation  of  those  words  is 
deemed  objectionable.  If  the  word  "  action "  means  the  same  thing  as  the 
word  "  order."  there  seems  to  us  no  necessity  for  this  new  section  207a,  for 
the  reason  thnt  the  valuation  act  is  an  amendment  to  the  act  to  regulate  com- 
merce, and  it  therefore  necessarily  follows  that  any  order  made  by  the  com- 
mission under  the  valuation  act  would  be  reviewable  under  the  same  jurisdic- 
tional provisions  that  apply  to  other  orders  of  the  commission  under  the  act 
to  regulate  commerce.  We  think  it  advisable  that  this  section  should  be 
eliminated. 

Section  8,  amending  section  208,  provides  for  injunctions  or  restraining 
orders,  but  it  does  not  provide  for  notice  to  the  commission.  We  think  it 
important  and  very  desirable  that  after  the  word  "  except,"  in  line  8.  page 
10  of  the  bill,  there  should  be  inserted  the  words  "  upon  hearing  after  five 
days'  notice  to  the  commission  and." 

Section  9,  amending  section  208a,  seems  to  contemplate  something  different 
in  the  line  of  reports  than  that  required  by  the  present  law  or  customary  under 
the  present  practices.  We  have  had  no  complaint  as  to  the  sufficiency  of  the 
reports  of  the  commission.  It  would  be  an  extremely  difficult  matter  to  state 
all  of  the  commission's  decisions  '*  on  questions  of  administrative  policy  and 
expediency."  The  commission's  findings  of  fact  when  supported  by  substantial 
evidence  in  the  record  are,  under  the  Supreme  Court's  decisions,  now  binding 
upon  the  courts  and  not  subject  to  review.  This  question  of  jurisdiction  has 
been  fought  through  the  courts  now  for  several  years  and  is,  in  our  judgment, 
in  excellent  shape,  and  new  requirements  as  to  the  reports  of  the  commission 
would  raise  numerous  new  questions  as  to  the  sufficiency  of  those  reports,  and 
no  doubt  embarrass  the  administration  of  the  act  by  much  new  litigation. 

This  section  also  contains  a  provision  that  it  shall  apply  to  orders  and  de- 
terminations made  under  the  valuation  act,  and  for  the  reason  hereinbefore 
stated  we  think  that  unnecessary. 

Section  10,  amending  section  209,  seems  to  be  desirable  if  provision  is  to 
be  made  that  the  cases  shall  be  hereafter  brought  against  the  commission 
instead  of  against  the  United  States,  but  it  is  suggested  that  lines  20  and  21, 
on  page  11  of  the  bill,  be  amended  to  read  as  follov/s :  "  Otherwise  a  copy  of 
the  report  and  order  of  the  commission  which  is  concerned."  The  report  is 
the  report  of  tlie  commission  and  is  not  always  over  the  name  of  a  particular 
conunissioner. 

Section  11,  amending  section  209a,  is,  we  think,  extremely  objectionable.  It 
w^ould  enable  the  carrier  to  place  before  the  courts  such  portion  of  the  record 
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before  the  oominissioii  ;i8  it  ini,c:lit  tliiiik  favorable  to  it.  and  thus  enable  it  to 
make  a  jirinia  facie  case  entitling?  it  to  a  preliminary  Injnnction.  The  second 
sentence  wonld  entitle  any  party  to  a  proceeding  in  court,  or  the  court  itself  to 
make  a  part  of  the  record  in  court,  a  portion  of  the  record  before  the  com- 
mission, and  the  third  sentence  would  compel  a  party  who  felt  himself  so 
placed  in  an  unfavorable  position  to  supply  the  remaining  i>ortion  of  the 
record  before  the  connnission  or  suffer  the  conseipiences  of  a  failure  so  to  do. 

In  our  view  the  record  before  the  connnission  can  not  be  made  evidence  hi 
court  against  the  will  of  any  party  to  the  suit  in  court  except  for  two  purposes, 
(rt)  to  show  that  the  connnission  did  not  accord  a  full  hearing  and  (&)  to  show 
that  the  connnission  acted  arbitrarily  in  making  the  order;  that  is.  acted  with- 
out siubstantial  evidence.  A  portion  of  the  record  before  the  commission  would 
not,  however,  even  tend  to  show  tliat  the  commission  did  not  accord  a  full  hear- 
ing or  that  it  acted  witliout  substantial  evidence.  Therefore  a  provision  which 
gives  a  party  to  a  suit  in  court  a  right  to  select  from  tlie  record  before  the 
commission  such  portion  or  portions  as  lie  thinks  favors  his  contentions  and 
casts  upon  the  commission  or  on  some  otlier  party,  who  is  endeavoring  to  uphold 
an  order  of  the  commission,  the  burden  of  meeting  the  case  thus  made  would 
seem  to  relieve  those  who  challenge  the  validity  of  the  commission's  order  of 
the  burden  of  proving  that  sucli  order  is  invalid  and  place  upon  those  who  are 
endeavoring  to  uphold  the  order  the  burden  of  proving  tliat  it  is  valid.  Efforts 
have  been  made  to  introduce  parts  of  the  record  before  the  commission  in  sup- 
port of  allegations  in  tlie  court  and  have  been  successfully  resisted  in  some 
important  cases. 

It  is  not  believe<l  tliat  the  provision  for  certiorari  is  necessary.  Any  party 
who  wishes  to  place  before  the  court  in  a  given  suit  a  certified  copy  of  the  record 
before  the  commission  can  procure  such  copy  from  the  commission's  secretary 
by  applying  therefor  and  paying  tlie  expenses  incurred  in  making  it.  It  seems 
to  us  that  this  is  a  burden  which  is  riglitly  placed  upon  the  parties  who  chal- 
lenge the  validity  of  tlie  commission's  order  and  that  tliat  burden  should  not  be 
shifted  to  the  shoulders  of  the  commission.  We  think  that  section  11  should  be 
omitted. 

In  section  12.  amending  section  211,  it  is  provided  that  cases  shall  be  brought 
by  or  against  the  commission,  but  no  provision  is  made  for  the  conduct  of  such 
cases  on  behalf  of  the  commission.  It  is  therefore  suggested  tliat  after  the 
words  "  against  it,"  in  line  24.  on  page  13  of  the  bill,  the  following  words  be 
inserted :  "  and  the  commission  by  its  own  counsel  shall  have  charge  of  and 
conduct  such  cases  and  proceedings  on  behalf  of  the  commission  at  all  stages 
thereof  in  any  court." 

Yours,  truly,  E-  E.  Clark,  Chairman. 

I  will  now  submit  the  letter  from  the  Attorney  General,  which  is 
as  follows: 

Department  of  Justice, 
Office  of  the  Attorney  General, 

Washington,  D.  C,  May  13,  191S. 
Hon.  Robert  F.  Broussard, 

House  of  Representatives. 
Dear  Mr.  Congressman  :  I  have  your  letter  of  May  9,  accompanied  by  a  copy 
of  your  bill  H.  R.  4765,  to  amend  and  reenact  certain  statutes  concerning  the 
Commerce  Court. 

I  have  not  had  time  to  go  critically  into  this  matter,  and  therefore  can  not 
hope  to  give  you  much  aid  in  reference  to  it.  The  bill  was  submitted  to  Mr. 
Esterline.  who  has  represented  the  Government  for  quite  awhile  before  the 
Commerce  Court,  and  he  has  made  certain  suggestions,  which  you  will  tind 
upon  slips  pasted  in  the  margin.  These,  I  think,  are  worthy  of  your  serious 
consideration. 

The  destruction  of  the  court,  I  am  afraid,  would  give  rise  to  very  serious 
difficulties  in  enforcing  the  interstate  commerce  acts;  while  its  strengthening 
and  uiibuilding  might  make  it  a  very  useful  instrumentality  in  carrying  them 
ex])editi()usly  into  effect. 

Itegretting  that  I  have  not  had  more  leisure  to  give  the  subject  the  earnest 
consideration  which  it  merits,  believe  me, 

Very  truly,  yours,  J.  C.  McReynolds, 

Attorney  General. 
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STATEMENT  OF  MR.  JAMES  C.  LINCOLN,  OF  NEW  YORK,  REPRE- 
SENTING THE  MERCHANTS'  ASSOCIATION  OF  NEW  YORK  AND 
THE  NATIONAL  INDUSTRIAL  TRAFFIC  LEAGUE. 

Mr.  Lincoln.  Mr.  Chairman,  I  appear  before  the  committee  as 
the  representative  of  the  Merchants'  Association  of  New  York,  and 
have  also  been  delegated  to  represent  the  National  Industrial  Traffic 
r^eague.  AVe  urge  the  continuation  of  tlie  Commerce  Court,  which  is 
a  central  court  t(/  which  orders  of  the  Interstate  Commerce  Commis- 
sion can  be  taken  on  questions  of  law  as  to  the  proper  order  having 
been  made.  I  want  to  say  that  in  my  conversations  with  the  shipping 
interests  throughout  the  country  I  have  been  unable  to  find  any 
opposition  to  the  Commerce  Court,  and  I  have  undertaken  to  locate 
the  responsibility  for  the  opposition  that  seems  to  prevail  in  some 
respects  through  the  press,  but  I  have  been  unable  to  do  so.  Appear- 
ing before  this  committee  we  ask,  first,  that  the  Commerce  Court  be 
continued ;  second,  that  if  any  amendment  is  made  to  the  act — and  I 
speak  only  of  the  Commerce  Court  as  applied  to  the  act  to  regulate 
commerce  and  not  as  to  jurisdiction  over  these  other  matters  that 
have  been  mentioned — that  is  to  say,  cases  from  the  Philippines, 
Porto  Rico,  the  Canal  Zone,  etc.,  because  Ave  are  dealing  with  traffic 
questions  and  not  with  these  other  questions — we  ask  that  the  power 
of  the  commission  be  not  limited,  and  we  ask  that  you  give  to  ship- 
pers the  right  of  appeal  on  questions  of  law  and  not  on  questions  of 
fact.  Now,  in  dealing  with  the  Commerce  Court  I  probabh''  ought 
to  introduce  myself  to  the  members  of  this  committee  by  stating  with 
a  little  further  detail  whom  I  represent. 

The  National  Industrial  Traffic  League  is  a  traffic  organization 
dealing  with  traffic  matters.  It  embraces  in  its  membership  the 
traffic  representatives  of  the  commercial  organizations  throughout 
the  country.  By  way  of  illustration  I  will  state  that  the  Boston, 
New  Y^ork,  Philadelphia,  Baltimore,  and  Richmond  conunercial  or- 
ganizations are  members;  the  Galveston,  New  Orleans,  Houston,  and 
Mobile  commercial  organizations  are  members;  the  San  Francisco, 
Sacramento,  Portland,  and  Seattle  commercial  organizations  are 
members,  and  in  the  Northwest  the  commercial  organizations  of 
Duluth,  St.  Paul,  and  Minneapolis  are  members.  In  the  Middle 
West  the  commercial  organizations  of  Chicago,  Milwaukee,  Omaha, 
St.  Joseph,  Kansas  City,  St.  Louis,  Louisville,  and  Cincinnati  are 
members.  It  represents  through  its  membership  over  125  commer- 
cial organizations. 

The  question  of  a  central  court  for  the  solution  of  cases  appealed 
from  the  decisions  of  the  Interstate  Commerce  Commission  was 
considered  by  that  organization  prior  to  1910.  That  consideration 
was  made  necessary  by  the  difficulties  that  commercial  organizations, 
or  the  traffic  men  of  commercial  organizations  representing  the  ship- 
pers, were  experiencing.  A  rate  or  regulation  might  be  established 
by  a  railroad  running  through  the  jurisdiction  of  several  of  the 
Federal  courts.  Application  might  be  made  by  the  shippers,  as  was 
done  in  one  Federal  district,  for  injunction,  and  it  would  be  granted, 
and  in  another  Federal  district  the  application  for  injunction  would 
not  be  granted,  and  that  on  the  same  question. 
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I  remember  particularly  the  queHtiim  of  milling  in  transit  and  the 
reconsignment  of  grain.  In  Arkansas  the  court  granted  the  injunc- 
tion, but  the  court  in  the  Missouri  district  declined  to  grant  the 
injunction,  although  the  cases  involved  the  same  shippers  dealing  in 
the  same  territory.  Take  the  lumber  cases,  where  in  the  yellow-pine 
districts  rates  were  permitted  to  be  advanced,  while  on  the  northwest 
Pacific  coast  the  railroads  were  not  ])ermitted  to  advance  the  rates. 
Take  the  grain  elevator  case,  a  case  that  I  was  very  familiar  with'. 
I  won  the  case  before  the  commission.  It  went  to  a  Missouri  Federal 
district  court,  and  finally  I  got  a  decision  from  the  United  States 
Supreme  Court  five  years  after  the  decision  was  rendered  before  the 
commission.  I  might  say  that  I  do  not  think  it  has  been  finall}^ 
determined  yet  in  all  of  its  details.  That  was  prior  to  the  establish- 
ment of  the  Commerce  Court.  Kepresenting  the  National  Industrial 
Traffic  League — I  was  at  that  time  the  president  of  the  league — I  ap- 
peared before  the  House  and  Senate  committees  in  support  of  the 
Commerce  Court.  The  National  Industrial  Traffic  League,  when 
the  question  of  the  abolishment  of  the  Commerce  Court  came  up  for 
consideration  again,  had  that  question  considered  by  its  legislative 
committee,  drawn  from  several  different  communities,  then  by  the 
executive  committee,  and  on  May  23  by  the  league  as  a  whole.  A.^ 
representing  the  views  of  the  shippers  throughout  the  countr}^,  in  all 
lines  of  business  relating  to  transportation,  they  are  absolutely,  all 
of  them,  in  favor  of  the  continuance  of  the  Commerce  Court. 

Now,  as  to  the  provisions  contained  in  Mr.  Broussard's  bill,  H.  R. 
5902,  in  section  7,  in  regard  to  the  negative  orders  of  the  commission, 
I  can  say,  as  chairman  of  the  legislative  committee,  that  the  shippers 
are  in  favor  of  a  provision  of  that  character.  The  committee  has  felt 
that  previous  provisions  in  bills  in  regard  to  the  right  of  shippers  to 
appeal  from  negative  orders  of  the  commission  possibly  went  too  far, 
in  that  it  might  give  the  Commerce  Court  power  to  review  findings 
of  fact  and  not  those  of  law  alone. 

I  am  satisfied  from  my  examination  of  the  bill  that  that  feature  has 
been  overcome  in  the  redrafting  of  the  bill.  The  legislative  commit- 
tee at  least  thinks  so,  because  it  has  been  submitted  to  them  and  they 
approve  it.  We  do  wish  to  urge — because  we  have  cases  that  will 
have  to  come  before  the  court  on  appeal — that  provision  be  made  for 
the  continuance  of  the  Commerce  Court,  first,  not  that  we  desire  any 
legislation  that  would  interfere  with  the  operations  of  the  Interstate 
Commerce  Commission  in  any  respect,  because  that  body  is  recog- 
nized as  a  business  body  in  the  administration  of  commerce  matter^; 
so  far  as  the  public  generally  is  concerned,  but  because  the  great 
shipping  interests  of  the  country  need  this  tribunal. 

Mr.  FitzHenry.  Whom  do  you  represent  in  this  matter? 

Mr.  Lincoln.  I  represent  directly  the  Merchants'  Association  of 
New  York,  being  the  manager  of  its  traffic  l)ureau.  I  am  also  dele- 
gated to  represent  the  National  Industrial  Traffic  League,  an  organi- 
zation of  shippers,  and  I  will  say  for  the  information  of  the  com- 
mittee that  it  represents  an  organization  of  shippers'  organizations 
and  commercial  bodies,  like  the  Merchants'  Association  of  St.  Ix)uis, 
the  Merchants'  Association  of  New  York,  the  Boston  Chamber  of 
Commerce,  the  Merchants'  and  Manufacturers'  Association  of  Balti- 
more, the  Merchants'  Association  of  Kansas  City,  the  Merchants' 
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Association  of  Omaha,  and  the  Merchants'  Association  of  Denver. 
I  can  file  with  the  committee  a  list  of  the  membership  if  desired. 

Mr.  FttzHenky.  The  ones  mentioned  last,  are  they  interested  in 
traffic  matters  or  are  they  simply  organizations  of  business  men? 

Mr.  Lincoln.  They  are  all  interested  in  traffic  matters. 

Mr.  P^itzHeisky.  Yon  do  not  get  my  point.  Are  they  traffic  organi- 
zations or  organizations  of  business  men  generally  for  the  develop- 
ment of  the  commiinities  in  which  located  ? 

Mr.  Lincoln.  They  are  organizations  of  bi^siness  men  for  the  de- 
velopment of  the  communities  in  which  located,  included  in  which 
is  the  question  of  transportation  and  traffic  matters. 

Mr.  FitzHenry.  Do  the}^  look  at  these  matters  as  between  shippers 
and  carriers? 

Mr.  Lincoln.  Yes,  sir.  I  think  it  might  be  desirable  to  file  a 
glossary  of  the  membership. 

The  Chairman.  Very  well. 

STATEMENT  OF  MR.  WINFRED  T.  DENISON,  ASSISTANT 
ATTORNEY  GENERAL. 

Mr.  Denison.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
am  one  of  the  Assistant  Attorneys  General,  and  I  have  had  charge 
for  something  over  a  year  of  the  Government  cases  in  the  Commerce 
Court,  representing  the  Government  in  those  cases.  The  Attorney 
General  instructed  me  to  give  the  committee  the  benefit  of  my  own 
personal  experience  in  the  court,  if  the  committee  desired,  but  he  has 
not  determined  the  policy  of  the  department  on  this  subject,  not 
having  had  time  to  consider  it  with  any  great  care. 

The  Chairman.  That  is  to  say,  the  Attorney  General  has  not 
formulated  or  expressed  any  opinion  as  to  the  advisability  of  the 
retention  or  the  al3olition  of  the  Commerce  Court? 

Mr.  Denison.  No,  sir;  he  has  not. 

One  of  the  great  features  of  the  Broussard  bill  is  the  relief  of  the 
Supreme  Court,  which  has  seemed  to  me  of  great  importance.  The 
court  this  year,  by  sitting  much  longer  than  usual,  and  by  very,  very 
great  labor,  disposed  of  5T3  cases,  but  even  at  that  rate  it  had  to 
pass  over  until  the  next  term  607  cases,  and  it  is  under  great  pressure 
constantly  to  keep  up  with  its  work.  It  sees  no  hope  of  getting  its 
head  above  water. 

The  cases  which  are  covered  by  the  Broussard  bill  and  which 
would  be  transferred  to  the  Commerce  Court  (with  in  all  cases  a 
X)ower  in  the  Supreme  Court  to  grant  certiorari)  would  aggregate 
about  45  cases  a  year,  which  is  one-twelfth  of  the  \york  of  the  Su- 
preme Court  in  each  year,  and  would  be  a  very  substantial  relief  to 
them.  If  some  method  were  deemed  proper  and  advisable  by  which 
the  Supreme  Court  could  be  relieved  of  the  appeals  from  the  Court 
of  Claims  also,  which  is  not  in  the  Broussard  bill,  there  would  be 
an  additional  saving  of  about  25  to  30  cases  a  year. 

As  to  the  Commerce  Court  itself,  so  far  as  I  am  concerned,  from 
the  point  of  view  of  the  Government's  handling  of  the  cases  there, 
I  am  quite  satisfied  with  the  present  situation.  It  is  true,  of  course, 
that  the  Government,  as  litigant,  did  not  acquiesce  in  some  of  the 
decisions  of  the  court,  but  tlie  lines  have  been  now  very  clearly  laid 
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down  by  the  Supreme  Court.  The  Government  and  the  commission, 
1  think,  were  not  very  well  satisfied  with  the  circuit  court's  decisions 
under  the  old  arrangement,  and,  in  point  of  fact,  the  Commerce 
Court  has  upheld  the  commission  in  a  larger  percentage  of  cases  than 
the  old  circuit  courts  did,  and  even  in  a  larger  percentage  of  cases 
than  the  Supreme  Court. 

The  Chairman.  Have  you  any  figures  on  that? 

Mr.  Denison.  Yes,  sir. 

The  Chairman.  I  would  be  glad  to  get  them,  because  I  heard  a 
gentleman  the  other  day  very  much  in  lavor  of  the  abolition  of  the 
Commerce  Court  attempt  to  give  some  figures  in  that  regard  that 
seemed  to  indicate  someAvhat  to  the  contrary.  I  would  like  to  have 
them  as  fully  and  in  as  much  detail  as  you  can  give  them. 

Mr.  Denison.  I  have  right  here  the  percentages  figured  exactly. 
I  will  submit  a  list  of  the  specific  cases,  if  j^ou  desire. 

'The  Chairman.  The  committee  will  be  glad  to  have  them. 

Mr.  Denison.  Here  are  two  memoranda  which  cover  it : 

Memorandum  I. — The  commission  and  the  courts  under  the  old  plan. 

[All  suits  finally  decided  in  the  circuit  courts  and  on  appeal  from  them  to  Supreme  Court  after  the  Hep- 
burn Act  of  1906.  This  does  not  include  the  31  cases  which  were  abandoned  or  transferred  from  the  cir- 
cuit court  to  the  Commerce  Court.] 


Petitioner's  name. 


I.  C.  C.  V.  Harriman 

Chicago  &  Alton  R.  Co 

111.  Central  R.  Co 

So.  Pac.  Co-. 

N.  Y.  C.  &  H.  R.  R.  Co 

N.  Y.  C.  &  H.  R.  R.  Co 

D.,  L.  &  W.  R.  R 

So.  Pac.  Terminal  Co 

D.,  L.  &  W.  R.  Co 

N.  P.  R.  Co 

U.  P.  R.  Co 

G.N.  R.Co 

C,  R.  I.  &  P.  R.  Co 

Peavey  &  Co 

Diffenbaugh 

C,  M.  &  St.  P.  R.  R.  Co 

C,  B.  &  Q.  R.  Co 

N.  Pac.  R.  Co 

Pa.  &  R.  R.  Co 

O.  &  C.  B.  St.  Ry.  ( o 

Humbolt  Steamship  Co.  (Ct.  App.  D.  C). 


Commission  upheld  or  reversed. 


Circuit  court. 


Upheld 

{■Reversed  in  part . 

Upheld 

....do 

....do 

Reversed 

Upheld 

Reversed 


.do. 


..do... 

l....do... 

Upheld.. 
Reversed . 
....do... 
Upheld  . . 
Reversed 
....do... 


Supreme  Court. 


Reversed. 

Upheld. 

Reversed. 

Do. 

Upheld. 

Do. 

Do. 

Do. 
Reversed. 


Upheld. 
Reversed. 


Do. 


Mem,orandum  II. — The  commission  and  the  court.'<  under  the  Commerce  Court 

plan. 

[Commerce  Court  decisions  from  its  institution  to  June  16,  1913.] 


Petitioner. 


1  &  2.  So.  Pac.  &  A.  T.  &  S.  F. 

4.  L.  &N 

5,  6.  Hooker,  Eagle  Co 


7.  A.  T.  &  S.  F 

9.  Procter  &  Gamble 

15.  U.  S.  V.  Union  Stock  Yards. 


21-24.  Goodrich  Transit  Co.,  etc. 


Commission  upheld  or 
reversed  by  Com- 
merce Court. 


Commission  upheld  or 
reversed  by  Supreme 
Court. 


Reversed 

do Upheld. 

Upheld j  Held  Commerce  Court 

no  jurisdiction. 


Reversed 

Upheld 

Reversed  in  part;   up- 
held in  part. 
Reversed 


Do. 
Upheld. 

Do. 
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Memorandum  II. — The  comm^ission  and  the  courts  under  the  Commerce  Court 

plan. — Continued. 


Petitioner. 


Commission  upheld  or 
reversed  by  Com- 
merce Court. 


25.  Omaha  &  Council  Bluffs  L.  Ry Upheld. 

31.  Penn.  R.  R do.. 


36. 
38. 
39. 
40. 
41. 
42. 
47. 


A.  T.  &  S.  F do.... 

B.  &  O.  Lighterage i  Reversed. 

B.  &  O.  coal  rate i do 

Norfolk  &  Western  R.  Co.  ?;.  U.  S Upheld . . 

Preceding  case do — 


Arkansas  Fertilizer  case 

Nashville  Reshipping  case. . 
50-51.  Intermountain  cases 

54.  Anaconda  Copper  Co.  v.JJ.  i 

55.  Crane  Iron  Works  v.V.  S.  . . 

56.  Kansas  City  So.  R.  Co.  v.  U. 

57.  U.  S.  V.  L.  &  N.  R.  Co 


58.  Florida  East  Coast  R.  Co.  u.  U.  S 

59.  Second  Willamette  Valley  case 

60.  B.  &  O.  S.  W.  R.  Co.  ?;.  tr.  S 

61 .  Lemon  Rate  case 

65.  Chamber  of  Commerce  of  Augusta  v.V.  S. 

66.  International  Salt  Co.  v.JJ.S 

67.  68.  Shreveport  case 

70.  Lehigh  Valley  R.  Co.  t;.  U.  S. . . . , 

71,  72,  73.  First  Tap  Line  cases 

75-80.  Pipe  Line  cases 

82.  Newport  News  case 


do 

Reversed 

do 

Upheld 

do 

do 

Commission  gets  man- 
damus it  asked. 

Upheld 

do 

Reversed 

Upheld 

do 

do 

do 

do 

do 

Reversed 

Upheld 


Commission  upheld  or 
reversed  by  Supreme 
Court. 


Reversed. 


Upheld. 


Reversed. 


Mr.  Denison.  The  commission  w^as  upheld  by  the  circuit  courts 
under  the  old  plan  in  cases  arising  since  the  Hepburn  Act  in  only 
42  per  cent  of  its  cases.  It  has  been  upheld  by  the  Supreme  Court  in 
56  per  cent. 

The  Chairman.  The  Commerce  Court  has? 

Mr.  Denison.  No;  the  commission.  The  orders  of  the  commission 
were  upheld  by  the  circuit  courts  in  only  42  per  cent  of  the  cases, 
by  the  Supreme  Court  in  56  per  cent,  and  by  the  Commerce  Court 
in  67  per  cent. 

In  these  figures  concerning  the  experience  of  the  commission 
with  the  circuit  courts  under  the  old  plan,  I  have  taken  above  only 
the  cases  arising  since  the  Hepburn  Act  of  1906. 

Prior  to  that  act,  and  under  the  act  of  1887,  however,  the  commis- 
sion lost  pretty  nearly  all  of  its  cases.  The  history  is  given  in  the 
pamphlet  issued  from  the  index  office  of  the  commission  in  1911.  It 
shows,  for  instance,  that  in  the  first  17  of  its  cases  it  lost  in  the  lower 
courts  11,  and  all  but  1  of  those  which  it  did  win  were  reversed  by 
the  Supreme  Court. 

But  any  Avay.  all  that  is  a  matter  of  ])ersonnel  and  a  matter  of  the 
difficulty  of  w^orking  out  legal  principles  in  a  new  field.  The  Supreme 
Court  has  now  laid  down  very  clearly  the  general  controlling  prin- 
ciples, so  that  I  should  expect  that  there  would  be  no  further  public 
criticism  of  the  decisions  of  the  Commerce  Court.  Incidentally  you 
probably  understand  that  the  Commerce  Court  is  not  a  fixed  body 
as  to  its  tenure  under  the  law  as  it  stands  now  and  under  the  Brous- 
sard  bill. 

The  Chairman.  The  judges  constantly  change? 

Mr.  Denison.  They  change. 

The  Chairman.  Circuit  judges  are  designated  for  that  court,  and 
they  change? 
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Mr.  Denison.  Yes,  sir.  After  1916  a  judge  can  not  be  redesignated 
to  fill  a  vacancy  caused  by  the  expiration  of  his  own  designation,  and 
so  there  will  have  to  be  a  new  judge  brought  in  each  year. 

The  Chairman.  Does  the  Broussard  bill  change  that  condition 
at  all? 

Mr.  Denison.  1  think  it  changes  the  date  beyond  which  a  redesig- 
nation  can  not  be  made.    For  some  reason.  I  do  not  know  just  what,       -, 
under  the  law  as  it  now  stands  the  date  after  which  a  redesignation      { 
can  be  made  of  the  same  judge  is  1914.    Mr.  Broussard's  bill  changes 
that  to  191G. 

The  CHAiRiMAN.  But  the  same  plan  of  change  is  adhered  to? 

Mr.  Denison.  Yes,  sir;  exactly  the  same  plan  with  that  one  differ- 
ence. 

The  thing,  from  the  point  of  view  of  the  conduct  of  the  Govern- 
ment's business,  which  strikes  me  most  forcibly  is  the  difficulty  of  any  I 
other  plan  than  the  handling  of  these  cases  in  a  central  court  and  in 
an  unprejudiced  community  like  Washington,  because  the  questions 
are  not  questions  between  individuals,  but  are  questions  between  sec- 
tions of  the  country.  Consider  the  Intermountain  case,  which  in- 
volved rival  interests  of  great  sections  of  the  country  all  the  way  from 
the  Pacific  coast  to  the  Atlantic  coasts 

The  Chairman.  I  am  not  asking  you  to  speak  for  the  Attorney 
General  as  to  his  views  of  the  Avisdom  or  unwisdom  of  the  retention 
or  abolition  of  the  Commerce  Court,  but  the  committee  would  like  to 
have  your  own  personal  view  in  line  wdth  what  you  have  been  saying. 

Mr.  Denison.  It  seems  to  me  that  inasmuch  as  the  questions  which 
are  up  for  litigation  in  these  cases  are  questions  which  are  necessarily 
national  and  involve  conflicts  between  different  sections  of  the  coun- 
try that  it  would  be  very  inadvisable  to  have  those  questions  dis- 
tributed out  to  the  local  courts  in  the  particular  rival  districts.  Fur- 
thermore, to  take  the  Intermountain  case — under  the  Sims  bill,  as  I 
understand  it,  the  railroads  could  have  tested  the  validity  of  the  In- 
termountain order  in  substantially  every  district  court  of  the  United 
States.  They  could  take  their  pick  of  whatever  district  they  pre- 
ferred or  they  could  test  it  by  different  cases  in  every  district. 

The  Chairman.  If  the  Commerce  Court  were  abolished,  could  the 
railroads  that  were  dissatisfied  w^ith  the  decision  of  the  court  in  one 
locality  take  it  to  another  court  for  decision  again? 

Mr.  Denison  I  can  not  understand  what  would  prevent  their  do- 
ing it,  because  all  these  cases  involve  a  number  of  railroads,  and  all 
that  is  necessary  is  for  them  to  have  one  railroad  sue  in  one  district, 
another  railroad  in  another  district,  and  another  railroad  in  another 
district.  In  the  Intermountain  case  I  think  there  were  20  railroads, 
and  every  one  of  them  could  sue  under  the  Sims  bill,  as  I  understand 
it,  in  a  different  district,  and  the  Government  and  the  commission 
would  have  to  clef  end  the  cases  in  all  those  districts.  There  w^ould  be 
a  great  danger  of  diversity  of  decisions,  as  well  as  great  incon- 
venience. 

Mr.  Taggart.  You  oive  oriijinal  jurisdiction  to  the  Interstate  Com- 
merce  Commission  sitting  in  Washington? 

Mr.  Denison.  Yes,  sir. 

Mr.  Ta(jgart.  And  a  review  of  those  cases,  regardless  of  whether 
there  was  a  denial  of  the  petition  or 

Mr.  Denison  (interposing).  On  questions  of  law. 
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Mr.  Taggart.  But  questions  of  fact  would  be  final  as  determined 
by  the  commission  where  supported  by  any  reasonable  degree  of  evi- 
dence, although  it  might  be  that  it  was  not  supported  by  any  act? 

Mr.  Denison.  Yes,  sir. 

Mr.  Taggart.  That  is  the  situation  now  ? 

Mr.  Denison.  Yes,  sir. 

Mr.  McCoy.  .But  does  not  such  a  contention  raise  a  question  of 
law? 

Mr.  Denison.  Yes,  sir:  that  is  the  present  rule  of  the  Supreme 
Court. 

Take  a  case  like  the  California  Lemon  Rate  case — a  case  involving 
the  rates  on  lemons  from  California  to  the  points  in  the  United 
States  and  Canada  east  of  the  Rocky  Mountains.  Under  the  Sims 
bill,  as  I  understand  it,  those  rates  could  be  tested  in  an}^  district  in 
which  any  part  of  the  traffic  either  originates  or  has  its  "destination, 
namely,  substantially  any  district  from  California  to  New  York; 
they  can  put  that  case  in  an}^  one  of  those  or  ha^  e  different  railroads 
put  the  cases  in  all  of  them. 

Mr.  McCoy.  As  an  original  case? 

Mr.  Denison.  Yes,  sir;  that  is  the  way  it  looks  to  me  under  the 
Sims  bill.  I  do  not  think  it  is  a  practical  thing  to  handle  the  litiga- 
tion in  that  way. 

Mr.  McCoy.  I  thought  you  meant  under  the  present  situation  ? 

Mr.  Denison.  No  ;  under  the  proposed  substitute  for  the  Commerce 
Court. 

The  Chairman.  The  Sims  bill  is  not  a  substitute  for  the  Com- 
merce Court;  it  abolishes  the  Commerce  Court? 

Mr.  Denison.  Yes;  and  provides  that  the  district  courts  shall  have 
that  jurisdiction — a  substitute  arrangement  for  handling  the  liti- 
gation. 

Another  class  of  these  questions  is  composed  of  cases  like  the 
Nashville  discrimination  case,  involving  an  alleged  discrimination 
in  favor  of  Nashville,  Tenn.,  as  against  Atlanta,  Ga.  Under  the 
Sims  bill,  as  I  read  it,  the  railroads  could  test  the  validity  of  their 
alleged  discrimination  in  favor  of  Nashville  in  the  district  court  at 
Nashville  if  they  saw  fit;  a  question  which  is  a  Avhite-hot  question 
in  that  locality,  and  the  district  judge  w^ould  be  in  a  most  embar- 
rassing position.  Being  a  local  man,  with  his  own  people  vitally 
interested  in  that  question,  he  has  either  to  lean  over  backwards  or  be 
subject  to  a  query. 

The  identical  reasons  which  make  it  important  that  the  Interstate 
Commerce  Commission  itself  should  be  a  national  body,  and  that 
the  Supreme  Court  should  be'  a  national  body,  seem  to  me  to  make 
it  important  that  the  Commerce  Court  should  be  a  national  body, 
because  all  it  does  is  to  take  questions  from  the  commission  and 
transmit  them  to  the  Supreme  Court.  On  their  wa}'  from  the  com- 
mission— a  body  having  jurisdiction  over  the  whole  United  States — 
to  the  Supreme  Court — which  also  has  jurisdiction  over  the  Avhole 
United  States — it  seems  to  me  expensive  and  inefficient  and  illogical 
to  scatter  these  cases  in  their  intermediate  stage  all  over  the  country 
into  courts  with  only  narrow  district  jurisdiction. 

Mr.  McCoy.  In  this  Nashville  case  that  you  speak  of,  after  the 
Interstate  Commerce  Conmiission  has  decided,  who  would  test  the 
decision  in  the  court  at  Nashville — one  of  the  shippers? 
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Mr.  Denison.  No;  the  railroads. 

]\rr.  McCoy.  Under  the  Sims  bill,  if  it  should  become  a  law  ? 

Mr.  Denison.  The  railroads,  because  the  order  is  against  the  rail- 
roads to  compel  them"  to  eliminate  a  discrimination  in  I'avor  of  Nash- 
ville as  against  Atlanta. 

Mr.  McCoy.  How  many  railroads  are  there  in  that  case? 

INIr.  Denison.  Two  railroads. 

My.  McCoy.  If  the  decision  should  be  in  favor  of  the  railroads 
and  against  the  Atlanta  shippers,  would  there  be  any  possibility  of 
the  shippers  in  Atlanta  retesting  the  question  in  the  court  at  Atlanta, 
or  is  that  in  the  same  district? 

Mr.  Denison.  It  is  a  different  district.  You  see,  they  could  not 
retest  it  there.  All  they  could  do  would  be  to  appeal  to  the  Supreme 
Court,  because  there  has  been  no  order  of  the  commission  against 
them. 

Take  the  Shreveport  case.  There  the  question  is  really  a  battle 
between  Texas  and  Louisiana.  AVhy  is  it  not  more  desirable  that 
such  a  question  should  be  tried  by  a  central  court  sitting  in  Wash- 
ington than  by  a  court  in  either  Louisiana  or  Texas? 

Take  the  questions  that  are  going  to  arise  under  the  railroad  physi- 
cal valuation  act  and  think  of  the  enormous  labor  and  inconvenience 
that  will  be  necessary  to  try  out  tliose  questions  if  litigated  through- 
out all  the  district  courts  of  the  United  States  and  to  educate  all  the 
judges  of  the  United  States  on  this  subject. 

As  a  practical  matter,  it  does  seem  to  me  that  there  are  enormous 
difficulties  in  handling  the  situation  in  any  other  way  than  by  a 
single  central  court  right  here.  It  has  been  pointed  out  how  neces- 
sary it  Avill  be  for  the  counsel  on  behalf  of  the  (xovernment  and  the 
commission  to  be  increased  in  number  so  that  they  can  be  at  hand  to 
travel  Avherever  the  cases  call  them  to  go.  It  is  impossible  to  esti- 
mate how  many  there  will  have  to  be. 

The  Oil  Pipe  Line  cases  are  another  group  of  cases.  In  those 
cases  the  order  was  against  13  different  pipe  lines,  and  every  one  of 
those  could,  if  the  Sims  bill  had  been  law,  have  tested  the  question  in 
different  districts,  and  no  one  knows  how  long  n  time  it  would  have 
taken  and  how  much  inconvenience  it  would  have  caused  to  defend 
all  that  litigation  scattered  all  over  the  country.  Under  the  present 
plan  it  was  very  simple,  as  they  were  all  brought  in  the  Commerce 
Court  and  consolidated  and  handled  together  and  very  quiclvly  dis- 
posed of. 

In  reference  to  a  question  wdiich  was  asked,  wliether  the  Commerce 
Court  would  be  able  to  handle  the  proposed  additional  litigation,  I 
do  not  think  there  is  any  difficulty  about  that.  The  business  on  in- 
terstate commerce  matters  has  not  been  enough  to  occupy  anywhere 
near  all  the>  time  of  the  Commerce  Court,  and  the  judges  have  gone 
out  on  cir<niit  a  very  large  proportion  of  their  time — jun-hai^s  the 
larger  part  of  their  time.  They  have  been  very  helpful  in  that 
way.  That;  has  been  one  of  the  ^ood  features  of  the  present  law.  It 
provides  a  ilexible  means  of  relieving  congestion  wherever  it  may 
happen  to  be  at  the  moment. 

The  Chairman.  Have  you  had  any  occasion  to  look  into  the  mat- 
ter of  how  many  cases  will  probably  come  from  the  Canal  Zone,  how 
many  cases  from  Porto  Eico,  how  many  cases  from  the  Philippines, 
and  how  many  bankruptcy  cases? 
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Mr.  Denison.  The  total  of  those  under  the  Broussard  bill,  as  it  now 
stands,  will  be  about  45  cases  a  year  on  the  basis  of  the  prior  expe- 
rience. 

Mr.  Broussard.  It  might  be  more  when  the  Government  is  estab- 
lished on  the  Canal  Zone  ? 

Mr.  Denison.  Yes,  sir.  You  can  not  estimate  exactly,  but  on  the 
basis  of  the  last  two  years,  for  all  the  classes  of  cases  which  it  is  pro- 
posed to  transfer,  the  number  of  cases  would  be  about  45  to  go  to 
the  Commerce  Court,  of  wdiich  the  Supreme  Court  would  be  relieved. 

The  Chairman.  What  is  the  nature  of  those  45  cases? 

Mr.  Deis'ison.  All  kinds  of  cases  that  arise  in  the  islands,  and  the 
bankruptcy  cases. 

The  Chairman.  From  Porto  Rico? 

Mr.  Denison.  Yes,  sir;  and  the  Philippines. 

The  Chairman.  Does  that  include  the  bankruptcy  cases? 

Mr.  Denison.  Yes^  sir;  I  include  the  bankruptc}^  cases  in  those 
figures. 

The  Chairman.  You  do  not  review  cases  from  the  Canal  Zone  ? 

Mr.  Denison.  There  have  not  been  any  yet. 

Mr.  Broussard.  Not  any  yet;  but  there  Avill  be  a  great  many  when 
the  government  is  established. 

Mv.  Denison.  It  might  also  be  of  interest  to  the  committee,  inci- 
dentally, to  know  that  under  the  Hepburn  law  the  circuit  courts  were 
reversed  by  the  Supreme  Court  in  7  out  of  12  cases,  and  the  Commerce 
Court  has  been  reversed  in  5  out  of  7  cases,  with  1  case  part  re- 
versal and  part  affirmance,  and  13  appeals  still  pending.  At  the  hands 
of  the  Supreme  Court  the  Commerce  Court  has  fared  substantially 
as  well  as  tlie  old  circuit  courts  did  on  these  questions. 

Mr.  FttzHenry.  What  proportion  of  the  cases  are  bankruptcy 
cases? 

Mr.  Denison.  About  one-half  of  them. 

I  might  file  for  the  information  of  the  committee  a  list  of  the  per- 
sons from  whom  there  are  letters  on  file  in  the  Attorney  Generars 
office  protesting  against  the  discontinuance  of  the  Commerce  Court. 
We  have  no  knowledge  of  any  on  the  ether  side. 

The  Chairman.  Certainly. 

(The  list  referred  to  bv  Mr.  Denison  follows:) 

.May  2'.).  1in8. 
Re  Commerce  Court. 

LIST    OF     PERSONS     WHO     HAVK     WRITTEN     TO    THE     PRESIDF.NT     OR    TO     THE    ATTORNEY 
GENERAL    PROTESTIN<}    AGAINST    THE    DISCONTINUANCE   OF    THE    COMMERCE    COURT. 

William  A.  (Jlnsjjcow,  of  Pliiladelphin. 

W'ylie  INI.  Rarrow,  assistant  attorney  i^^eueral   of  Louisiana,   special  counsel   ()f 

the  Railroad  Conunission  of  Louisiana. 
Charles  A.  Bland,  traffic  manager  Ceorgia-Florida  Sawmill  Association. 
Henry  S.  Drinker,  president  of  Lehigh  University. 
Goenijinn  Grain  Co.,  Toledo,  Ohio. 
Weston  Paper  &  Manufacturing  Co.,  Dayton,  Ohio. 
The  Bettendorf  Co.,  Davenport,  Iowa. 

Southwestern  Interstate  Coal  Operators'  Association.  Kansas  Citv,  Mo. 
T.  A.  Gantt,  T.  M.  Corn  Products  Refining  Co.,  New  York  City. 
Central  Coal  &  Coke  Co.,  Kansas  City,  Mo. 
Ohio  Shipi>ers'  Association,  Columbus,  Ohio. 
The  U.  N.  Roberts  Co.,  Davenport,  Iowa. 
Goodrich  Bros.  Hay  &  Grain  Co.,  Winchester,  Ind. 
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The  Colin  Gardiner  Paper  Co..  Middletown,  Ohio. 

Staver  Carriage  Co.,  Auburn  Park,  111. 

John  H.  Gildea,  jr..  Baltimore,  Md. 

The  Commercial  Club,  Kansas  City,  Mo. 

Chieiiiro  T.ninber  &  Coal  Co..  St.  Louis,  Mo. 

Frost- Johnson  Lumber  Co.,  St.  Louis,  Mo. 

W.  A.  Menrs.  man;i,irer  transportation  bureau.  New  Seattle  Chamber  of  Com- 
merce, Seattle.  Wash. 

Williams,  White  &  Co.,  Moline,  111. 

The  Estate  Stove  Co.,  Hamilton,  Ohio. 

C.  S.  Rather,  trafBc  manager  Rockford  Manufacturers  &  Shippers'  Association^ 
Rockford,  111. 

John  L.  Messmore,  President  St.  I^ouis  Merchants'  Exchange.  St.  Louis.  Mo. 

AVilliam  A.  Wimbish,  attorney,  Atlanta,  Ga. 

National  Industrial  Traffic  League,  5  North  La  Salle  Street,  Chicago. 

Citrus  Protective  League,  Los  Angeles,  Cal. 

The  Traffic  Club  of  New  York,  291  Broadway,  New  York. 

J.  L.  Graham,  vice  president  Winston-Salem  Board  of  Trade,  Winston-Salem^ 
N.  C. 

Luther  M.  Walter,  attoraey,  Chicago,  111. 

W.  T.  Ferguson  Lumber  Co.,  St.  Louis,  Mo. 

George  Hutchinson,  Boston,  Mass. 

Packard  Motor  Car  Co.,  Detroit,  Mich. 

Thomas  C.  Whitmarsh,  president  Lumbermen's  Club,  St.  Louis.  Mo. 

R.  A.  Long,  president  the  Long-Bell  Lumber  Co. 

W.  R.  Thurmond,  attorney,  Kansas  City,  Mo. 

A.  C.  Burnham,  general  secretary  the  National  Business  League  of  America, 
Chicago,  111. 

Mr.  Broussard.  Do  yoii  think  that  it  would  be  advisable  to  in- 
clude in  this  bill  cases  on  appeal  from  the  Court  of  Claims,  and 
what  effect  upon  the  docket  of  the  Suj^reme  Court  would  that  have? 

Mr.  Denison.  There  are  about  30  cases  a  year  from  the  Court  of 
Claims  in  the  Supreme  Court.  A  considerable  number  of  them  are 
mere  questions  of  pay  of  Army  officers  and  things  like  that,  which 
are  not  of  a  character  w^hich  should  command  the  attention  of  the 
Supreme  Court.  I  have  not  talked  with  my  colleague,  Assistant 
Attorne}^  General  Thompson,  who  has  charge  of  that  jurisdiction^ 
and  I  hesitate  to  express  an  opinion.  I  should  think  that  some 
method  might  be  devised  by  which  the  Supreme  Court  could  be  re- 
lieved of  that  litigation,  while  still  having  the  power  of  certiorari. 

The  Chairman.  The  questions  sometimes  involved  in  some  of  those 
cases  are  questions  not  so  much  of  laAv,  but  questions  which  belong  to 
an  auditor  or  an  auditing  board? 

Mr.  Denison.  Yes,  sir. 

Mr.  McCoy.  Does  the  Supreme  Court  review  the  facts? 

Mr.  Denison.  No;  the  Supreme  Court  takes  the  facts  as  found. 

In  conclusion,  perhaps  I  should  point  out  that  under  the  Sims 
bill  the  cases  will  not  go  to  the  district  judge  of  the  district,  but  to 
a  court  assembled  by  him,  consisting  of  himself  and  two  other  judges, 
and  every  time  a  case  is  filed  the  district  judge  must  get  two  other 
judges  with  him  before  he  can  act.  That  seems  to  be  a  cumbersome 
and  difficult  method.  It  is  really  constituting  a  lot  of  special  local 
commerce  courts  and  whenever  a  case  comes  up  there  must  be  a 
special  commerce  court  constituted  in  the  locality  in  which  the  suit  is 
brought. 

Mr.  FiiOYD.  Consisting  of  three  members? 

Mr.  Denison.  Yes,  sir.  It  is  much  more  convenient  to  have  such 
a  court  available  right  here  all  the  time. 
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Mr.  Daisii.  The  citation  requested  for  the  information  of  the  com- 
mittee Is  the  Procter  &  Gamble  Co.  r.  The  United  States  of  America, 
and  others  (225  U.  S.,  p.  282). 

Following  it  is  an  opinion  in  Hooker  /'.  Knapp  and  others,  which 
was  filed  first  in  the  ITnited  States  Circuit  Court  and  then  came  up 
through  the  Commerce  Court  to  the  Supreme  Court.  Both  of  them 
are  to  the  same  point. 

STATEMENT  OF  MR.  BLACKBURN  ESTERIINE,   SPECIAL  ASSIST- 
ANT TO  THE  ATTORNEY  GENERAL. 

Mr.  EsTERLiNE.  Mr.  Chairman  and  gentlemen  of  the  committee, 
I  am  associated  Avith  Mr.  Assistant  Attorney  General  Denison  in 
the  defense  of  the  orders  of  the  Interstate  Commerce  Commission 
before  the  Commerce  Court  and  the-  Supreme  Court.  We  are  also 
associated  as  representatives  of  the  Attorney  General  in  the  com- 
mencement of  suits  by  the  Attorney  General  before  the  Commerce 
Court  to  compel  carriers  to  obey  the  provisions  of  the  statute.  I 
appear  here,  of  course,  to  give  my  personal  views  for  the  use  and  aid 
of  the  committee,  and  what  I  have  to  say  is  based  on  my  experience 
as  a  representative  of  the  Attorney  General  before  the  Commerce 
Court  from  the  day  it  Avas  organized  to  the  present.  I  shall  give 
my  A^eAvs  in  the  order  in  Avhich  they  occur  to  me  as  Ave  proceed. 

First,  ^o  order  of  the  Interstate  Commerce  Commission  may  re- 
main in  force  and  effect  for  more  than  tAvo  years.  That  is  a  A^ery 
short  time.  After  the  order  is  entered  time  is  of  the  utmost  im- 
portance, and  expedition  supersedes  all  other  things.  If  that  order 
is  Avithin  the  poAver  of  the  commission,  the  shippers  ought  at  once  to 
haA^e  the  advantages  of  its  benefits;  on  the  other  hand,  if  that  order 
is  beyond  the  poAA-er  of  the  commission,  then  the  carriers  ought  not 
to  be  compelled  to  obey  it.  On  the  one  hand,  the  shippers  should 
know  Avhat  rates  they  have  to  pay.  so  that  their  business  interests 
may  be  adjusted;  on  the  other  hand,  the  carriers  should  knoAv  AAdiat 
rates  they  are  entitled  to  collect,  so  that  their  earnings  may  be 
definite. 

In  tAvo  of  the  greatest  rate  cases  of  r?cent  years.  Interstate  Com- 
merce Commission  v.  Chicago,  Rock  Island  &  Pacific  Raihvay  Co. 
(218  U.  S.,  88)  and  Interstate  Commerce  Commission  v.  Union 
Pacific  Railroad  Co.  (222  U.  S.,  541),'  the  orders  of  the  commission 
Avere  suspended  by  the  circuit  courts,  and  AA'hen  the  Supreme  Court 
of  the  United  States  reversed  the  judgments  on  final  hearing  both 
orders  had  expired.  While  the  commission  avor  those  cases  as  a  mat- 
ter of  form  the  railroads  collected  cA^ery  dollar  of  the  old  rate,  which 
the  commission  had  condemned,  and  the  A-ictory  to  the  shippers  Avas 
an  empty  shell.  The  shippers  found  themselves  Avith  an  enormous 
outlay  of  counsel  fees  and  court  costs  as  a  result  of  victories  AAdiich 
they  had  Avon  in  form,  but  Avhich  the  railroads  Avon  in  fact.  Under 
the  old  plan,  the  issuance  of  the  preliminary  injunction  Avins  the  case 
for  the  railroads,  eAen  though  the  judgment  is  reversed  on  final  hear- 
ing. Unless  there  is  a  special  court  to  revieAv  these  cases,  the  jiidicial 
review  is  hopelessly  ineffective  Avith  such  short-lived  orders.  Under 
the  old  system,  in  the  instances  of  Avhich  I  spoke,  the  average  time  of 
litigating  a  case  Avas  over  21  months,  Avhile  under  the  present  system 
of  the  Commerce  Court  it  is  but  9  months. 
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When  the  Commerce  Court  suspended  the  orders  in  the  Intermoun- 
tain  rate  cases,  they  were  expedited  so  rapidly  that  within  76  days 
from  the  time  the  order  was  entered  the  Attorney  General  was  mak- 
ing his  argument  before  the  Supreme  Court  in  the  final  hearings. 
This  period  of  9  months  may  be  even  further  shortened  when  the 
machinery  is  running  as  it  is  now. 

Second.  The  United  States  is  divided  into  nine  separate  judicial 
circuits,  each  of  which  has  its  own  districts  and  judges,  and  each  of 
which  has  its  own  system  of  practice  and  procedure.  The  questions 
with  which  the  Commerce  Court  has  to  deal  are  nation  wide.  When  a 
case  arises  in  California,  the  force  and  eifect  of  the  decision  may  be 
felt  in  New  York  and  Chicago,  as  the  freight  may  originate  at  those 
points  destined  to  California.  It  is  important  that  the  interests  of 
New  York  and  Chicago  should  be  consulted  and  heard  in  that  litiga- 
tion. 

In  the  practice  before  the  Interstate  Commerce  Commission,  that 
body  being  national  in  its  scope,  there  is  no  such  thing  as  an  inter- 
ested party  not  being  heard;  the}^  all  intervene;  they  all  have  their 
hearings.  It  is  not  within  the  power  of  any  person  or  community  to 
get  an  advantage  over  another  person  or  community.  ^Yhen  the 
order  of  the  commission  is  finally  entered,  every  interest  and  every 
locality  has  had  its  hearing.  Under  the  old  circuit  court  plan  that 
was  not  the  rule.  A  case  was  commenced  away  oif  in  Oregon  before 
two  or  three  district  or  circait  judges,  and  was  determined  as  a  case 
affecting  the  local  interest  of  that  particular  locality ;  the  interests  of 
New  York  and  Chicago  were  not  considered  as  any  part  of  it.  Under 
the  present  system  with  the  Commerce  Court  all  interests  intervene 
and  participate.  In  the  Intermountain  rate  cases  there  are  three  or 
four  interveners;  a  case  rarely  comes  up  that  certain  interested  parties 
do  not  intervene ;  and  they  are  parties  to  the  case  and  follow  it  to  its 
final  judgment  in  the  Supreme  Court  of  the  United  States.  Under 
the  system  and  practice  of  the  Commerce  Court  in  these  cases  there 
is  no  such  thing  as  an  interest  not  being  heard. 

Third.  The  force  and  effect  of  an  injunction  under  the  old  circuit- 
court  system  was  limited  to  a  single  judicial  circuit.  It  had  no  extra- 
territorial effect  whatever.  The  orders  of  the  commission  in  the 
Intermountain  Rate  cases  affect  traffic  moving  from  the  Atlantic 
seaboard  to  the  intermountain  country  and  the  Pacific  Ocean.  The 
contests  arose  between  the  transcontinental  railroad  lines  and  the 
water  lines  operating  around  the  Straits  of  Magellan  and  the  same 
water  lines  operating  in  conjunction  with  the  Panama  Railroad  across 
the  Isthmus.  An  injunction  issued  by  some  particular  circuit  court 
would  only  mix  up  things.  The  whole  case  and  all  interests  have 
got  to  move  at  one  and  the  same  time.  The  carriers  might  have  filed 
a  bill  in  the  intermountain  country — Spokane,  for  instance — and 
conducted  })art  of  the  proceedings  there.  Down  in  the  California 
district  another  series  of  cases  might  have  broken  out,  and  that  court 
would  say :  ''  We  do  not  care  what  that  court  up  there  at  Spokane 
holds,  we  will  run  this  litigation."  Over  at  Chicago,  or  some  other 
place,  another  series  of  cases  might  have  broken  out.  and  some  other 
court  would  say  that  its  conscience  directs  it  to  hold  still  another 
^ay.  It  was  a  discouraging  situation.  Under  the  present  system 
-when  the  Commerce  Court  speaks  with  all  interests  represented  the 
-whole  situation  is  handled  at  one  order  and  at  one  time,  and  the  whole 
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case  moves  forward  at  one  time.  The  difficulties  and  embarrassments 
which  resulted  from  the  old  system  have  entirely  disappeared. 

Fourth.  If  there  is  any  one  ar^^ument  stronger  than  another  iit 
favor  of  the  special  court  it  is  the  few  cases  that  are  now  brought. 
Soon  after  the  special  court  was  organized  the  railroads  brought  a 
great  number  of  cases.  They  were  quickly  put  on  hearing  and  dis- 
posed of.  The  results  have  been  so  disappointing  that  the  railroads 
file  few  cases  now.  An  adverse  decision  always  puts  them  that  much 
further  beyond  any  successful  attempt  to  assail  the  validity  of  these 
orders.  Railroad  attorneys  and  officials  have  become  reconciled  to 
the  fact  that  the  Commerce  Court  is  well  posted  on  the  statutes,  the 
decisions,  and  the  transportation  conditions  of  the  country.  The 
instant  they  come  forward  with  a  case  against  an  order  of  the  com- 
mission the  court  already  has  in  its  mind  the  statutes,  the  decisions^ 
and  the  reports  of  the  commission;  the  railroad  counsel  are  not 
allowed  to  spend  three  or  four  days  arguing  back  and  forth  about 
matters  which  the  judges  already  have  in  their  minds.  The  rail- 
roads have  been  practically  driven  from  the  court  unless  they  come 
armed  with  a  strong  case.  They  have  many  cases  to  commence,  and 
are  holding  back,  as  they  have  no  chance  with  the  special  court. 

If  Congress  abolishes  the  Commerce  Court,  its  action  will  give  the 
railroads  an  opportunity  to  go  anywhere  in  the  country  and  select 
the  forum.  They  will  select  two  or  three  railroads  and  go  to  one 
forum  and  try  it  out  there.  If  they  succeed,  well  and  good.  If  they 
fail,  then  they  will  try  two  or  three  more  in  some  other  forum,  for 
it  is  within  their  power  to  go  to  some  other  place.  With  the  special 
court  disposed  of,  it  is  within  their  power  to  carry  on  their  litigation 
in  that  way. 

Fifth.  The  United  States  circuit  judges  brought  to  the  Com- 
merce Court  quickly  acquire  a  familiarity  with  the  statutes  and  deci- 
sions. They  hear  them  cited  by  the  representatives  of  the  railroads, 
the  representatives  of  the  commission,  and  the  representatives  of 
the  Attorney  General.  A  lawyer  can  state  his  case  right  into  the 
decisions  which  are  already  in  the  minds  of  the  judges.  After  a 
case  is  submitted  the  judges  of  the  special  court  are  able  to  reach 
judgments  in  conference,  to  write  their  opinions,  and  to  issue  orders 
much  more  expeditiously  than  is  possible  for  any  other  body  of  men 
anywhere. 

It  is  sometimes  said  that  the  judges  of  the  special  court  become  too 
specialized ;  that  they  consider  these  cases  with  narrow  minds  and 
become  warped  in  their  judgments.  Under  the  system  by  which 
the  Commerce  Court  judges  have  discharged  their  duties  such  criti- 
cism is  wholly  out  of  the  question.  One  member  of  the  Commerce 
Court  has  sat  in  the  arguments  and  participated  in  the  decisions  of 
145  cases  in  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit  within  the  past  year  and  a  half.  He  has  written  the 
opinions  in  approximately  48  of  the  145  cases. 

The  Chairman.  Which  judge  is  that? 

Mr.  EsTERLiNE.  Judge  Carland.  Another  member  of  that  court 
heard  the  cases  of  the  United  States  circuit  and  district  courts  in 
Montana  in  December  and  Januar3^  1912,  and  the  United  States 
District  Court  for  Arizona  in  April,  1912. 

The  Chairman.  That  is  Judge  Hunt? 
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Mr.  EsTERLiNE.  Yes;  disposing  of  approximately  60  cases,  civil  and 
criminal.  The  same  judge  that  I  have  just  referred  to  sat  in  the 
United  States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit  dur- 
ing May,  1912,  and  May,  1913.  The  term  there  is  in  May.  He  went 
out  in  May,  1912,  and  in  May,  1913,  and  heard  and  participated  in 
the  decision  of  approximately  47  cases,  writing  the  opinions  in  15. 
During  all  of  November  and  December,  1912,  February,  1913,  and 
part  of  January,  1913.  the  same  judge  held  the  United  States  Dis- 
trict Court  for  the  Southern  District  of  New  York,  hearing  civil 
and  criminal  cases.  A  third  member.  Judge  Mack,  sat  Avith  the 
Ignited  States  circuit  cou.rt  of  appeals  in  Chicago  in  1912 ;  he  also 
lield  the  United  States  District  Court  for  Arizona  during  May  and 
June,  1912,  and  the  United  States  district  court  in  New  York 
during  Decem!)er,  1912,  January,  February,  April,  and  May,  1913, 
liearing  cases,  civil  aud  criminal.  He  is  over  there  now  hearing 
civil  and  criminal  cases,  and  if  there  should  be  an  application  to  the 
Commerce  Court  to-morrow  for  an  injunction  against  an  order  of 
the  commishion  he  would  come  here  for  the  hearing.  He  would 
.suspend  the  hearing  of  cases  there  and  come  here  at  any  time  and 
sit  in  t'  e  Commerce  Court  in  case  of  an  application  for  an  injunction 
■cr  in  jiFiV  case  in  which  he  is  needed.  The  fourth  member  of  the 
court.  Judge  Knapp,  the  presiding  judge,  sat  in  the  circuit  court  of 
appeals  at  Richmond  for  part  of  the  month  of  May,  1913,  hearing 
their  calendar.  It  was  not  a  large  calendar — 12  or  15  cases.  I  do 
not  know  Iioav  many  of  the  cases  he  will  w^rite,  but  I  know"  he  was 
there.  And,  as  we  all  know,  he  has  rendered  valuable  services  to 
the  public  in  the  capacity  of  mediator  under  the  Erdman  Act.  While 
T  do  not  care  to  make  any  comparisons,  it  is  my  judgment  that  the 
members  of  that  court  have  done  as  much  work  as  the  average  judges 
of  the  United  States  circuit  courts  throughout  the  country.  So  that 
the  argument  that  these  judges,  in  holding  this  special  court  for 
commerce  cases,  become  afflicted  with  a  kind  of  ''  mental  strabismus '' 
can  not  prevail. 

Mr.  Taggart.  The  idea  would  be  that  under  this  act  they  would 
not  go  but  and  do  any  of  that  work  at  all.  but  Avould  give  their  time 
exchisively  to  the  business  here. 

Mr.  EsTERLiNE.  As  I  have  not  closely  examined  the  provisions  of 
the  bill,  I  do  not  know  what  it  provides  about  that.  There  would  be 
plenty  of  these  cases  Avhich  would  come  from  the  Philippines.  There 
are  all  kinds  of  cases  Avhich  Avould  come  from  these  insular  posses- 
sions affecting  property  rights,  etc. 

Mr.  Taggart.  A  meinbei-  of  the  Commerce  Court  has  jurisdiction 
to  go  to  his  own  circuit  and  try  any  kind  of  a  case  ? 

Mr.  Broussard.  They  have  now. 

Mr.  EsTERLiNE.  To  any  circuit  to  which  they  may  be  assigned  by 
the  Chief  Justice  of  the  United  States. 

Mr.  Taggart.  And  to  try  any  kind  of  a  case  ? 

Mr.  EsTERLiNE.  Yes;  within  the  jurisdiction  of  the  Circuit  Court. 
In  New  York  they  have  a  congested  calendar;  there  they  are  over- 
Avhelmed  Avith  business.  In  Montana  they  did  not  have  a  judge  for 
.some  time,  and  Judge  Hunt  Avent  there  and  held  the  court.  I  think 
they  now  have  a  ji^dge.  In  Arizona  the  office  Avas  also  vacant  for 
quite  a  Avhile,  and  they  Avent  there  and  held  the  court.  They  have 
all  been  busy.     There  has  not  been  any  time  lost. 
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Sixth.  Within  the  past  two  weeks  the  Supreme  Court  of  the  United 
States  announced  opinions  and  judgments  in  a  vast  number  of  inter- 
state-commerce cases.  To  anybody  who  is  interested  in  that  subject 
it  was  simply  marvelous  to  sit  there  and  hear  the  judgments  coming 
down  from  that  court.  Ever}^  justice  who  spoke  on  the  subject,  I 
think  without  exception,  in  delivering  his  oral  opinion,  referred  to 
the  complex  nature  of  these  cases,  the  far-reaching  consequences  of  the 
decisions,  the  importance  to  the  public  of  the  questions  decided,  and 
the  tendency  day  after  day  to  increasing  complexities  and  difficulties. 

In  the  short  time  in  which  the  special  court  has  been  in  existence 
I  think  it  is  pretty  generally  agreed  among  all  parties  that  the  pres- 
ent machinery,  consisting  of  the  Interstate  Commerce  Commission, 
the  Commerce  Court,  and  the  Supreme  Court,  for  the  construction 
and  enforcement  of  acts  to  regulate  commerce  was  never  in  the  his- 
tory of  this  country  so  effective  as  it  is  now.  In  enacting  these  laws 
we  have  one  Congress,  and  in  construing  these  laws  we  have  one 
Interstate  Commerce  Commission  and  one  Supreme  Court.  The 
relation  that  the  cou^^ts  of  original  jurisdiction  have  to  these  orders 
is  of  the  highest  importance,  because  a  preliminary  injunction  in  a 
district  court  wins  the  case  for  the  railroad.  I  repeat  that  under 
the  old  system  the  very  instant  that  a  preliminary  injunction  issued 
the  railroad  had  won  its  case.  By  centralizing  this  jurisdiction  in  a 
court  of  trained  minds  we  can  build  up  the  integrity  of  the  whole 
system  with  the  Congress,  the  commission,  the  Commerce  Court,  and 
the  Supreme  Court  all  working  together,  whereas  if  this  original 
jurisdiction  over  these  orders  is  scattered  throughout  all  the  districts 
it  weakens  and  destroys. 

Seventh,  and  the  last  that  I  have,  is  that  under  the  old  system  it 
frequently  occurred  that  a  number  of  suits  were  commenced  over  the 
same  subject  matter  by  different  carriers  in  different  jurisdictions 
widely  apart.  Each  w^as  heard  separately  and  independently  of  the 
others.  Under  the  present  system  a  series  of  similar  cases,  brought 
by  different  carriers,  are  consolidated  and  heard  as  one  and  disposed 
of  as  such.  We  have  now  in  the  Commerce  Court  the  so-called  Tap 
Line  cases,  to  which  liepresentative  Broussard  and  Mr.  Walter  have 
referred.  I  think  there  are  four.  They  all  groAv  out  of  one  order  of 
the  Interstate  Commerce  Commission.  There  are  four  separate  and 
distinct  litigants  and  four  separate  and  distinct  cases  brought.  They 
all  come  from  the  South.  The  court  w^ill  say,  "  How  many  counsel 
are  here  in  these  four  cases?  "  "Well,"  counsel  for  the  petitioners 
will  sa}^,  "  I  am  counsel  in  all  of  them."  The  court  Avill  say,  "  Well, 
we  will  hear  them  together  and  will  give  you  so  much  time."  And 
then  the  court  will  ask  the  other  side  how  much  time  it  desires,  and 
in  that  way  the  cases  are  heard  together  and  are  very  much  expe- 
dited. Another  illustration  is  the  Water  Line  cases.  The  Inter- 
state Commerce  Commission,  after  a  long  investigation,  entered  an 
elaborate  order  against  the  water"  line  companies  of  the  country, 
directing  them  to  report  to  the  commission  the  accounts  of  their 
entire  business,  intrastate  as  well  as  interstate. 

A  carrier  out  in  Chicago  filed  a  bill  before  the  circuit  court  alleg- 
ing "  I  do  not  have  to  report  my  intrastate  business  to  the  Interstate 
Commerce  Commission."  The  circuit  court  suspended  the  order,  and 
then  the  question  at  once  arose  whether  the  order  was  suspended  as 
to  that  carrier  onlv  or  as  to  all  the  150  water  carriers  in  the  United 
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States.  The  Interstate  Commerce  Commission  took  a  broad  view  of 
it  and  said,  ''  Inasmuch  as  the  circuit  court  has  suspended  this  order 
and  confusion  and  chaos  will  result,  we  will  postpone  the  effective 
date  of  the  order  against  the  other  carriers  until  we  find  out  about 
the  matter."  The  other  carriers  did  not  know  what  they  were  about 
or  where  they  stood.  The  Interstate  Commerce  Commission  might 
very  well  have  enforced  it  against  them.  The  order  of  the  circuit 
court  w^as  reversed,  but  as  a  result  of  the  confusion  and  chaos  the 
150  water  carriers  kept  those  accounts  from  the  commission  for  nearly 
two  years.  So  also  with  the  six  Pipe  Line  cases.  Under  the  old  sys- 
tem litigation  could  have  been  brought  in  six  separate  circuits  by 
six  separate  companies  over  the  same  order.  There  could  have  been 
one  suit  in  each  of  the  States  of  Kansas,  Louisiana,  Ohio,  Pennsyl- 
vania, Kew  York,  and  New  Jersey.  They  were  all  heard  together 
by  the  Commerce  Court  as  one  case;  a  similar  order  was  entered  in 
each  case,  with  a  single  appeal.  The  cases  are  all  advanced  together 
in  the  Supreme  Court,  to  be  heard  as  one  on  October  13,  1913. 

One  other  single  observation :  It  was  also  tru^  that  whenever  car- 
riers desired  to  take  any  action  before  the  circuit  court  in  any  of 
their  respective  cases,  the  counsel  defending  were  obliged  to  travel  a 
great  distance  in  order  to  participate  in  the  litigation.  Under  the 
present  system  carriers  must  come  to  the  counsel  defending  those 
orders.  The  practice  has  been  turned  end  for  end.  Control  of  the 
litigation  is  taken  out  of  tlie  hands  of  the  counsel  for  the  railroads 
and  put  in  the  hands  of  the  Attorney  General.  In  other  words,  in- 
stead of  the  public  interests  having  to  respond  to  the  call  of  the  rail- 
roads, the  latter  must  now  respond  to  the  call  of  the  public  interests. 
When  we  want  anything  done  in  these  cases  we  now  send  for  those 
counsel  and  they  come  here.  Under  the  old  system  they  sent  for  us 
and  Ave  hacl  to  go  wherever  they  specified  in  their  notice,  and  take  up 
the  matter  with  them.    I  thank  you,  gentlemen. 

Mr.  Broussard.  I  want  to  ask  just  one  question.  You  referred  to 
the  old  system.  The  adoption  of  the  Sims  bill  abolishing  the  court 
would  put  that  jurisdiction  in  the  district  courts? 

Mr.  EsTERLiNE.  I  so  Understand  it. 

Mr.  Broussard.  What  would  be  the  effect  of  that?  You  speak  of 
the  difficulties  surrounding  the  old  system  in  bringing  these  cases  to 
determination.  Would  that  system  be  improved  by  the  Sims  bill  if 
the  Commerce  Court  was  abolished,  or  would  it  become  aggravated? 

Mr.  EsTERLiNE.  As  I  understand  it,  it  would  become  highly  aggra- 
vated. Under  the  old  system  the  statute  provided  that  a  bill  to 
enjoin  an  order  of  the  commission  should  be  filed  in  the  district  in 
which  was  located  the  principal  operating  office  of  the  carrier.  Now, 
these  carriers,  of  course,  all  work  together ;  they  move  in  groups  and 
shift  according  to  what  is  the  best  thing  to  be  done  after  a  confer- 
ence. Take  the  Illinois  Central,  for  instance,  with  its  principal  oper- 
ating office  in  Chicago ;  and  the  Louisville  &  Nashville,  with  its  prin- 
cipal operating  office  in  Louisville.  When  an  order  of  the  commission 
is  entered  against  them,  it  is  easy  enough  for  them  to  get  together 
and  say,  "  Where  is  the  best  place  to  bring  this  suit  ?  "  Some  one 
will  say,  "  Well,  a  case  has  already  been  decided  up  at  the  Chicago 
circuit  which  looks  rather  favorable  to  us,  and  we  had  better  go  up 
there."    "  Yes,"  says  the  Illinois  Central,  "  that  is  the  place  to  try 
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this  suit,  and  we  will  be  principal  complainant.''  Or,  some  one  will 
say,  "  There  is  a  decision  in  the  Kentucky  circuit  which  looks  very 
favorable  to  us,  and  we  had  better  go  down  there."  "  Yes,"  says  the 
Louisville  &  Nashville,  "  you  had  better  come  along  and  let  us  be  the 
principal  complainant."  Now.  if  I  understand  the  Sims  bill  cor- 
rectly, the  suits  may  be  commenced  in  any  district  through  which  the 
freight  moves,  and  that  necessarily  means  am^  district  in  the  United 
States.  Take  Florida  fruit  and  vegetables,  for  instance,  from  south- 
ern Florida — I  think  the  Florida  East  Coast  Railway  Co.  actually 
proved  in  a  case  that  they  shipped  hj  railroad  some  of  that  produce 
to  Alaska. 

STATEMENT  OF  MR.  CHARLES  W.  NEEDHAM. 

Mr.  Needham.  Mr.  Chairman  and  gentlemen  of  the  committee,  I 
appear  here  in  my  personal  capacity  and  not  in  any  sense  nor  in  any 
degree  do  I  speak  for  the  commission.  I  have  prepared  a  very  brief 
statement,  in  order  to  save  the  time  of  the  committee,  and  w^ith 
your  permission  I  will  use  that. 

Mr.  Broussard.  Will  you  tell  the  committee  what  your  connection 
with  the  commission  is? 

Mr.  Needham.  I  am  the  assistant  solicitor  of  the  Interstate  Com- 
merce Commission,  and  have  been  practicing  before  the  Commerce 
Court  ever  since  it  was  organized,  having  direct  charge  of  some  35 
or  40  cases  in  that  court,  and  also  of  several  cases  in  the  Supreme 
Court. 

The  Chairman.  Just  proceed  in  your  oAvn  way,  Mr.  Needham. 

Mr.  Needham.  These  suggestions  are  the  results  of  my  experience 
before  the  Commerce  Court  since  its  organization,  in  defending 
orders  of  the  commission,  and  an  experience  of  more  than  20  years 
of  active  practice  in  other  courts. 

(1)  A  single  court  of  original  jurisdiction  insures  the  most  speedy 
determination  of  causes  involving  the  administration  of  the  act  to 
regulate  commerce. 

Where  the  cases  are  all  brought  in  one  court  it  is  possible  to  con- 
solidate or  unite  in  one  hearing  several  cases  involving  the  same 
questions;  this  can  be  done  where  the  particular  facts  in  each  case 
differ  in  some  degree.  In  the  four  test  cases  brought  by  carriers  by 
water  to  test  the  validity  of  orders  requiring  such  carriers  to  make 
full  reports  to  the  commission  and  keep  their  books  in  accordance 
with  a  uniform  system  of  bookkeeping  adopted  by  the  commission, 
the  cases  were  heard  together;  one  series  of  exhibits  was  used,  and 
only  one  argument  w^as  made  by  each  counsel.  The  cases  differed  in 
some  minor  facts.  These  were  discussed  as  separate  propositions, 
and  added  very  little  to  the  length  of  time  taken  in  argument  over 
what  would  have  been  taken  in  a  single  case.  This  made  the  record 
short,  and  the  cases  were  promptly  disposed  of.  A  short  record  was 
taken  to  the  Supreme  Court,  where  the  cases  were  again  heard  to- 
gether. Had  the  law  permitted,  these  cases  would  have  been  brought 
in  two  district  courts ;  there  Avould  have  been  separate  records  made, 
and  they  would  have  been  argued  separately,  and  the  disposition  of 
them  would  not  have  been  uniform  as  to  time  and  probably  not  in 
the  results. 
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In  the  Standard  Oil  Pipe  Line  cases,  six  cases  were  heard  together, 
and  they  are  now  pending-  in  the  Supreme  Court,  and  will  there  be 
heard  together  in  October.  If  the  law  had  permitted,  these  cases 
could  have  been  brought  in  six  different  district  courts;  there  would 
have  been  separate  records  and  arguments,  and  long  delays,  with 
varying  results;  the  cases  would  go  to  the  Supreme  Court  upon 
separate  records,  and  without  agreement  by  counsel  they  could  not  be 
heard  together. 

The  Tap  Line  cases,  involving  orders  covering  more  than  100  roads 
(the  order  preventing  rebating  and  discrimination  in  the  large  timber 
belts  in  Missouri,  Arkansas,  Louisiana,  and  Texas),  were  heard  to- 
gether in  the  Commerce  Court  this  month.  This  hearing  was  not 
only  satisfactory  to  the  commission,  but  from  the  statement  of  Judge 
Garwood,  in  the  course  of  his  argument,  I  can  say  it  was  very  satis- 
factory to  the  petitioners.  There  are  other  instances  that  might  be 
cited.  The  saving  of  time  in  having  these  cases  in  one  court,  where 
the  court  can  compel  consolidation  or  unite  the  cases  in  one  hearing, 
is  of  great  importance  in  expediting  the  hearing  and  determination 
of  these  causes.  It  directly  affects  and  often  determines  whether 
regulation  shall  be  prevalent. 

Another  consideration  in  favor  of  the  single  court  is  that  it  tends 
to  prevent  legal  discrimination.  As  indicated,  these  orders  of  the 
commission  frequently  alfect  very  many  railroads,  serving  a  large  ter- 
ritory ;  if  one  railroad  coidd  bring  an  action  in  a  district  court  and 
restrain  the  order  as  to  that  road  it  Avould  leave  the  order  in  effect 
as  to  the  other  defendants,  thereby  creating  by  operation  of  the  laAV  a 
discrimination.  The  act  to  regulate  commerce  is  national  in  scope, 
and  "  was  intiended  to  afford  an  effective  means  for  redressing  wrongs 
resulting  from  unjust  discrimination  and  undue  preference."  Every 
practice  or  procedure  which  may  result  in  creating  discrimination 
and  preference  between  shippers  or  localities  should  be  carefully 
avoided. 

Again,  these  orders  are  effective  for  a  period  of  only  two  years. 
If  the  cases  are  brouglit  in  the  district  courts  the  usual  course  of  pro- 
cedure in  those  courts,  even  where  the  cases  are  expedited,  together 
with  an  appeal  to  the  Supreme  Court,  Avill  consume,  in  most  cases, 
all  the  time  the  order  has  to  run;  and  where  a  preliminary  injunction 
is  issued,  and  the  case  proceeds  to  the  highest  court,  regulation  is 
defeated,  although  the  litigation  may  result  in  sustaining  the  validity 
of  the  order.  Expedition  is,  therefore,  a  vital  consideration  in  pro- 
viding a  forum  in  which  these  commerce  cases  shall  be  tried  and 
disposed  of. 

(2)  Uniformity  of  decisions.  The  purpose  of  the  act  to  regulate 
commerce  is  to  secure,  so  far  as  practicable,  uniform  standards  of 
rates,  and  an  equality  of  treatment  for  shippers  and  localities.  To 
attain  this  a  single  administrative  rate-making  tribunal  was  consti- 
tuted— the  Interstate  Commerce  Commission.  It  is  of  equal  and 
prime  importance  that  the  administration  of  the  law  controlling  the 
commission  in  its  administrative  work  should  be  unified  and  applied, 
so  far  as  practicable,  with  uniform  application  over  the  entire  coun- 
try. These  results  can  only  be  secured  through  the  medium  of  a 
single  court  of  original  jurisdiction,  in  which  the  records  of  every 
case  are  to  be  found  and  made  available  for  comparative  purposes. 
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In  a  case  involving  the  question  whether  the  old  common-law 
remedy  allowing  a  suit  to  recover  from  a  carrier  an  unreasonable 
charge  can  now  be  brought  by  a  ship])er,  etc.,  the  Supreme  Court  of 
the  IJnited  States,  speaking  through  Mr.  Justice  White,  now  Chief 
Justice,  said : 

For  if,  without  previous  action  by  the  coniniission.  power  nii^ht  be  ex'erted  by 
courts  and  juries  generally  to  determine  the  reasonableness  of  an  established 
rate,  it  would  follow  that  unless  all  courts  reached  an  identical  conclusion  a 
uniform  standard  of  rates  in  the  future  would  be  impossible,  as  the  standard 
would  fluctuate  ana  vary,  dependent  upon  the  divergent  conclusions  reached  as 
to  the  reasonableness  by  the  various  courts  called  upon  to  consider  the  subject 
as  an  original  question.     (204  U.  S.,  426,  440.) 

It  is  e(|ually  important  that  the  application  of  the  fundamental 
principles  of  law  to  the  procedure  before  and  the  jurisdiction  of  the 
connnission  should  be  centralized  in  one  court  in  order  that  the  judi- 
cial administration  of  the  act  may  tend  toward  uniformity.  The 
Supreme  Court  will  settle  the  fundamental  questions  involved  in  all 
of  these  cases,  but  the  prompt  and  consistent  application  of  the  law 
to  concrete  cases  is  of  the  most  vital  importance  in  the  administration 
of  the  act  to  regulate  commerce. 

In  Interstate  Commerce  Commission  v.  Chicago,  Rock  Island  & 
Pacific  Railway  (218  U.  S.,  88,  103)  the  Supreme  Court,  speaking 
through  Mr.  Justice  McKenna,  said: 

The  outlook  of  the  commission  and  its  ix)wers  must  be  greater  than  the  in- 
terest of  the  railroads  or  of  that  which  may  affect  those  interests.  It  must 
be  as  comprehensive  as  the  interest  of  the  whole  country.  If  the  problems 
which  are  presented  to  it,  therefore,  are  complex  and  difficult,  the  means  of 
solving  them  are  as  great  and  adequate  as  can  be  provided.  And  arguments 
which  point  out  and  assail  the  imperfection  which  may  appear  in  the  result  this 
court  has  taken  occasion  to  characterize.  "  They  assail,"  it  was  said,  "  the  wis- 
dom of  Congress  in  conferring  upon  the  commission  the  power  which  has  been 
lodged  in  that  body  to  consider  complaints  as  to  violations  of  the  statute  and 
to  correct  them  if  found  to  exist,  or  attack  as  crude  or  inexpedient  the  action 
of  the  commission  in  the  performance  of  the  administrative  functions  vested  in 
it,  and  upon  such  assumption  invoke  the  exercise  of  an  unwarranted  judicial 
power  to  correct  the  assumed  evils."  (Interstate  Connnerce  Commission  r.  Illinois 
Central  Railway  Co..  215  U.  S.,  452,  478.)  It  was,  of  course,  recognized  in 
that  case  that  there  must  be  power  in  the  commission  to  make  the  order  which 
might  be  subject  to  attack,  but  want  of  power  was  distinguished  from  the  mere 
expediency  or  wisdom  of  making  it,  which,  it  was  declared,  was  not  oi^n  to 
judicial  review. 

Everyone  who  has  practiced  in  this  branch  of  the  law  is  impressed 
with  the  fact  that  a  judge  who  first  considers  these  cases  finds  it 
difficult  to  take  into  consideration  the  extended  effect  and  the  public 
welfare  as  controlling  elements  in  determining  the  validity  of  these 
orders.  Judges  who  have  been  dealing  with  litigation  between  indi- 
viduals, determining  purely  personal  rights  arising  upon  facts  relat- 
ing to  the  persons  and  particular  subject  matter,  find  it  difficult  to 
give  controlling  force  to  public  policy  and  the  public  welfare  in  these 
cases.  The  orders  may  affect  many  roads;  they  frequently  regulate 
practices  extending  over  large  portions  of  the  country.  To  determine 
these  cases  by  looking  at  simply  the  parties  before  the  court  and  the 
particular  facts  relating  to  their  controversy,  and  determinino-  the 
case  as  a  controversy  between  the  railroad  and  the  particular  shipper 
involved,  would  result  oftentimes  in  frustrating  the  beneficent  pur- 
poses of  the  act.  These  cases  must  be  looked  at  broadly.  The  whole 
country,  and  not  t"he  railroads  or  a  particular  shipper,  is  to  be  con- 
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sidered.  It  may  be  asserted,  I  think,  that  the  errors  which  have 
been  made  in  these  cases  by  courts  of  original  jurisdiction  have 
largely  grown  out  of  the  inability  of  the  judge  at  first  to  take  a  broad 
view  of  these  questions. 

The  Commerce  Court  as  constituted  has  five  members,  is  a  court 
of  great  dignity,  and  national  in  its  jurisdiction.  The  benefits  aris- 
ing from  consultation  between  five  judges  is  of  great  importance; 
especially  is  this  true  where  there  is  an  application  for  preliminary 
injunction,  which  operates  to  stay  the  order  pending  the  litigation. 
Judges  who  are  familiar  with  the  act,  who  know  its  purposes  and 
objects,  who  have  become  familiarized  with  the  practices  of  car- 
riers, the  subterfuges  that  are  resorted  to  to  evade  the  law,  will  not 
be  easily  deceived  when  a  case  comes  before  them  that  has  not  real 
merit;  nor  Avill  they  have  to  issue  a  preliminary  injunction  for  the 
purpose  of  maintaining  the  status  until  they  can  study  the  law  and 
prepare  themselves  to  decide  the  issue.  A  court  of  experienced 
judges  will  act  promptl}^  upon  all  these  questions,  and  their  decisions 
will  become  more  and  more  uniform  and  satisfactory  to  the  public. 

(3)  The  Commerce  Court  is  a  national  court,  and  can  be  used  for 
other  purposes  than  the  determination  of  commerce  cases. 

The  jurisdiction  in  mandamus  cases  under  the  amendment  pro- 
viding for  the  valuation  of  railroads,  passed  at  the  last  session  of 
Congress,  should,  I  think,  be  restored  to  the  Commerce  Court.  The 
commission  is  located  at  Washington,  and  the  court  administering 
this  law  should  be  convenient  and  easy  of  access. 

The  jurisdiction  of  cases  for  writs  of  mandamus  against  the  heads 
of  the  governmental  departments  in  Washington  could  well  be  trans- 
ferred from  the  District  of  Columbia  Supreme  Court  to  the  Com- 
merce Court.  The  issues  in  this  class  of  cases  are  questions  of  ad- 
ministration in  every  way  quite  similar  to  those  involved  in  review- 
ing the  orders  of  the  Interstate  Commerce  Commission. 

This  does  not  cover  that.  But  that  is  a  jurisdiction  where  the 
questions  are  almost  identical  to  those  arising  in  cases  against  the 
Interstate  Commerce  Commission,  and  it  seems  to  me  that  it  would 
give  dignity  to  these  cases  if  they  were  transferred  from  the  local 
district  courts  of  the  District  of  Columbia  to  this  national  court. 

The  Supreme  Court  might  be  relieved  of  many  appeals  by  trans- 
ferring to  the  Commerce  Court  appeals  from  the  supreme  court  in 
each  of  our  insular  possessions,  and  appeals  in  patent  and  bank- 
ruptcy cases. 

This  would  seem  to  cover  everything  except  Hawaii;  I  see  no 
reference  to  Hawaii  in  the  bill.  I  do  not  know  why  Hawaii  is  left 
out.  I  see  that  you  have  included  Porto  Rico  and  the  Philippines, 
and  it  seems  to  me  that  it  should  include  all  of  the  insular  possessions. 

I  do  not  think  it  desirable  that  the  Commerce  Court  should  be  made 
a  court  of  direct  appeal  from  the  district  courts  in  patent  and  bank- 
ruptcy matters;  but  it  could  very  Avell  exercise  the  appellate  jurisdic- 
tion which  is  now  exercised  by  the  Supreme  Court  of  the  United 
States.  The  results  would  be  satisfactory  in  most  cases.  Power 
should  be  reserved  in  the  Supreme  Court  to  issue  writs  of  certiorari 
in  those  cases  which,  in  the  opinion  of  the  Supreme  Court,  ought  to 
be  reviewed  by  it. 

Permit  me  to  make  one  further  suggestion  regarding  the  per- 
sonnel of  the  court.     If  you  will  take  the  pains  to  read  and  compare 
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some  of  the  early  decisions  of  the  Commerce  Court  and  some  of  its 
later  decisions,  you  will  see  a  marked  difference  arising  from  what 
I  have  already  noted,  a  growing  familiarity  with  this  branch  of  the 
law  and  the  subjects  upon  which  it  operates.  The  four  judges  upon 
the  court  are  able  and  very  honorable  men.  If  the  one  vacancy 
could  be  filled  by  a  distinguished  lawyer  from  the  South,  it  would, 
in  my  opinion,  be  very  desirable.  This  section  of  the  country  has 
had  very  important  litigation  before  the  court,  and  should  be  repre- 
sented upon  the  court.  With  this  addition  I  am  confidant,  from  my 
experience  in  the  court,  that  it  will  approve  itself  and  its  work  to  the 
country. 

These  are  my  personal  views,  and  in  no  way  do  I  represent  the 
commission  in  this  statement. 

I  was  talking  with  one  of  the  justices  of  the  Supreme  Court  and  I 
asked  him  what  would  be  the  number  of  these  cases.  I  have  not 
looked  it  up  myself,  but  he  told  me  that  about  60  cases  would  be  cov- 
ered by  this  bill. 

Now,  may  I  refer  to  one  or  two  things  in  the  bill?  On  page  9  of 
the  bill,  in  lines  8,  9,  and  10  it  seems  to  me  that  possibly  you  have 
opened  a  wide  door  there  that  ought  not  to  be  opened.    It  says : 

And  all  such  mandamus  proceedings  as  mny  be  brought  to  review  any  action 
of  the  Interstate  Commerce  Commission  or  any  refusal  to  act. 

Whether  that  language  can  not  be  construed  by  the  court  to  give  it 
power  to  take  jurisdiction  of  any  sort  of  mandamus  proceedings  is 
a  question.  Now,  questions  have  arisen  in  some  cases  where  peti- 
tioners have  wanted  the  Commerce  Court  to  mandamus  the  commis- 
sion to  file  certain  tariffs  or  to  do  certain  things.  While  that  would 
control  the  discretion  somewhat  of  the  commission,  it  does  not  seem 
to  me  that  that  clause  is  at  all  necessary  to  the  act.  I  should  substi- 
tute for  it  this  language : 

That  all  such  mandamus  proceedings  as  may  now  be  brought  before  the  Su- 
preme Court  of  the  District  of  Columbia  against  the  Interstate  Commerce  Com- 
mission or  any  administrative  tribunal  or  executive  officer  in  the  city  of  Wash- 
ington. 

The  clause  as  it  stands  there  now  is  a  rather  dangerous  one,  it 
seems  to  me,  because  it  might  be  construed  by  a  court  of  original 
jurisdiction  as  widening  its  jurisdiction  to  take  jurisdiction  of  any 
mandamus  proceedings  that  might  be  brought. 

Mr.  McCoy.  What  sort  of  action  of  the  Interstate  Commerce  Com- 
mission would  be  reviewed  in  the  mandamus  proceeding  ? 

Mr.  Needham.  A  mandamus  proceeding  is  always  to  compel  action. 

Mr.  McCoy.  Then  you  would  not  review  any  action  in  a  mandamus 
proceeding? 

Mr.  Needham.  Yes;  in  a  way.  It  might  be  possible,  if  a  suit  in 
mandamus  was  brought  to  compel  the  performance  of  a  particular 
act,  or,  as  I  have  suggested,  the  filing  of  a  tariff  Avhich  was  offered 
and  refused. 

Mr.  McCoy.  That  would  not  be  a  review  of  any  action;  it  would 
be  a  proceeding  to  compel  action. 

Mr.  Needham.  No,  sir;  it  would  be  a  review  of  their  action;  it 
would  be  to  compel  them  to  file  what  they  had  refused  to  file. 

Mr.  McCoy.  You  can  not  review  something  that  has  not  happened. 
You  could  go  to  the  Supreme  Court  and  apply  for  a  writ  of  man- 
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damus  to  compel  action ;  but,  if  they  have  acted,  you  would  review  it 
by  a  writ  of  prohibition,  if  you  wanted  to  get  at  them  in  that  way. 

Mr.  Needham.  That  is  true  in  a  general  way ;  but  this  language  is 
pretty  broad,  if  you  will  read  it. 

Mr.  McCoy.  I  see  it  is,  and  I  thought  it  was  so  broad  as  to  include 
something  that  you  could  not  do. 

Mr.  Needham.  I  criticize  it  as  being  too  broad. 

On  page  10  it  speaks  of  their  including  in  their  report  findings  of 
fact.  I  should  like  to  see  the  Avord  "  conclusions  "  substituted  there 
for  the  word  "  findings.''  That  is  the  word  that  is  used  in  the  act 
instead  of  findings.    That  is  in  line  23. 

Mr.  McCoy.  What  act  do  you  refer  to  ? 

Mr.  Needham.  I  refer  to  the  general  act  as  amended.  That  pro- 
vides that  they  shall  state  in  their  report  their  conclusions  of  fact. 
Whether  this  is  intended  to  broaden  that  language  or  not  I  do  not 
know,  but  findings  of  fact  might  be  so  broad  as  to  require  them  to 
find  facts  which  they  may  not  think  were  material  to  the  issue.  Their 
conclusions  of  fact  upon  which  they  base  their  order  is  very  important. 

Mr.  McCoy.  In  the  courts  where  I  practice  we  speak  of  findings  of 
fact  and  conclusions  of  law,  and  I  think  that  is  a  very  proper  distinc- 
tion to  draw.  What  do  you  understand  to  be  the  difference  between 
findings  of  fact  and  conclusions  of  fact? 

Mr.  Needham.  That  is  following  the  language  of  the  original  act. 
I  think  it  is  more  common,  as  you  have  suggested,  in  the  practice 
to  speak  of  findings  of  fact  and  conclusions  of  law. 

The  Chairman.  If  a  judge  or  official  acting  in  a  judicial  capacity 
finds  a  fact  to  be  so  and  so  and  concludes  the  fact  to  be  so  and  so, 
what  is  the  difference  in  substance  as  to  Avhat  he  has  done,  whether 
you  call  it  a  finding  of  fact  or  a  conclusion  of  fact? 

Mr.  McCoy.  Only  this,  Mr.  Chairman :  The  distinction  we  make  is 
such  that  Avhen  you  speak  of  findings  you  know  immediately  that 
findings  of  fact  are  referred  to,  but  when  you  speak  of  conclusions 
we  know  at  once  that  you  are  referring  to  legal  conclusions.  It 
makes  it  easier  to  argue  cases,  because  you  are  readily  understood 
Avhen  you  use  the  words  "  findings  ''  and  "  conclusions  "  Avithout  an 
explanation. 

Mr.  Needham.  That  is  true:  but  in  the  act  you  will  find  it  sDeaks 
of  conclusions  of  fact,  and  when  you  meet  with  this  language  in  this 
bill  the  question  is  at  once  raised  whether  it  was  intended  to  create 
something  different  from  what  is  in  the  original  act.    That  is  all. 

STATEMENT  OF  MR.  JOHN  B.  DAISH,  ATTORNEY  AT  LAW,  WASH- 
INGTON, D.  C. 

Mr.  Daish.  Mr.  Chairman  and  gentlemen  of  the  committee,  those 
who  have  preceded  me,  including  the  author  of  the  bill,  have  so  well 
and  forcibly  covered  the  ground,  and  covered  the  ground  as  I  know 
it,  both  with  respect  to  the  necessity  for  the  continuance  of  the 
special  transportation  court  and  also  with  respect  to  the  necessity  of 
relieving  the  Supreme  Court  in  some  way,  and,  in  order  to  accom- 
plish that,  to  transfer  a  certain  class  of  cases  to  the  Commerce  Court, 
that  I  shall  have  very  little  to  say.  but  shall  direct  the  committee'? 
attention  briefly,  by  leave  of  the  various  interests  of  the  country,  tc 
their  positions  in  respect  to  the  Commerce  Court.     I  want  to  say, 
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first,  that,  with  stray  exceptions,  they  are  all  in  favor,  first,  of  the 
continuance  of  the  Commerce  Court  as  a  special  transportation 
court.  The  exceptions  are  these — and.  so  far  as  I  noAv  recall,  it  is 
the  opposition  of  only  one  association — namely,  that  unless  to  the  Com- 
merce Court  shall  be  given  jurisdiction  to  review  negative  orders  of 
the  Interstate  Commerce  Commission  you  ought  to  do  away  with  the 
court.  I  shall  refer  to  a  telegram  from  the  president  of  that  organi- 
zation in  a  moment.  I  am  authorized  by  the  president  of  the  Balti- 
more Chamber  of  Commerce,  an  association  of  some  400  dealers  in 
grain,  flour,  and  similar  commodities  in  Baltimore,  to  state  that  the 
chamber  is  on  record  in  favor  of  the  retention  of  the  Commerce  Court 
with  such  added  jurisdiction  as  is  necessary  to  make  its  jurisdiction 
effective.  I  think,  if  the  committee  wish,  that  Avhile  I  refer  to  these 
letters  it  would  be  of  advantage  to  have  them  included  in  the  record 
as  a  part  of  ni}^  remarks. 

The  Chairman.  That  will  be  the  order. 

Mr.  Daish.  The  traffic  manager  of  the  New  York  Produce  Ex- 
change has  transmitted  to  me  for  presentation  to  the  committee  a 
preamble  and  resolutions  in  favor  of  the  Commerce  Court.  That 
was  at  the  time  of  the  consideration  of  the  Broussarcl  bill  at  the  last 
session. 

New  Yo.'5k  Produce  Exchange. 

Ncic  York,  June  17,  1913. 
Hon.  Henry  D.  Clayton. 

(liainnun  Judiclurii  Coiniitittce,  House  of  Representaties, 

Washington,  D.  C. 

Dear  Sir  :  The  following  is  a  copy  of  preamble  and  resolution  adopteJ  at 
a  meeting  of  the  board  of  managers  of  the  New  York  Produce  Exchange  held 
Angnst  1,  1912: 

"  AVherens  under  a  recent  ruling  of  the  Supreme  Court  that  the  Commerce 
Court  has  no  .iurisdietion  to  review  an  order  of  the  Interstate  Commerce 
Commission  which  dismisses  a  complaint  by  the  shipper,  thus  providing 
for  the  ]-ailroad  a  course  of  appeal  which  is  not  open  to  the  shipper,  result- 
ing in  an  undue  advantage  to  said  railroad ; 

"  Wlierens  there  is  now  pending  in  Congress  a  bill  known  as  House  resolution 
25572  '  To  amend  the  act  entitled  *'An  act  to  codify,  revise,  and  amend  the 
laws  relating  to  the  .ludiciary."  approved  March  3.  1911.  and  for  other 
purposes,'  which  House  resolution  is  designed  to  extend  to  the  shipper  the 
right  of  appeal  to  the  Commerce  Court  from  decisions  of  the  Interstate 
Commerce  Conmiission;  be  it 

''  Remlreih  Thnt  the  board  of  managers  of  the  New  York  Produce  Exchange 
hereby  expresses  itself  in  favor  of  House  resolution  25572,  and  earnestly  urges 
its  enactment  into  law."" 

Yours,  very  trul.v,  .  Secretary. 

Mr.  E.  P.  Smith,  an  attorney  of  Omaha,  Nebr.,  has  transmitted 
for  presentation  to  the  committee,  a  letter  addressed  to  Representa- 
tive Hitchcock,  under  date  of  December  18,  1912,  as  follows: 

Omaha,  Nebr.,  Decemher  18,  1912. 
Hon.  G.  M.  Hitchcock, 

House  of  Representatives,  Washington.  D.  C. 

Dear  jNIr.  Hitchcock  :  Permit  me  to  say  a  word  as  to  the  advisability  of 
continuing  the  Commerce  Court,  or  rather  as  to  the  advisability  of  Congress 
making  an  appropriation  so  as  to  enable  the  court  to  continue  in  business. 

I  have  had  considerable  to  do  the  last  few  years  before  the  Interstate  Com- 
merce Connnission,  and  I  realize,  as  every  lawyer  must  who  practices  before 
that  commission,  that  since  it  is  not,  strictly  si^eaking,  a  judicial  body,  there 
must  be  some  court,  some  place  that  will  have  .iurisdietion  to  review  questions 
of  law  passed  on  by  the  Interstate  Couunerce  Commission. 
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Before  the  oij>:iiiiznlion  of  the  Commerce  Court  the  orders  and  jndi^ments  of 
the  Interstate  Commerce  Commission  could  he  called  in  question  before  any 
circuit  judge  in  the  United  States  if  the  residence  of  the  parties  interested 
would  otherwise  confer  jurisdiction.  My  judgment  is,  it  is  infinitely  better  to 
have  one  court  before  whom  all  of  these  appeals  must  go  rather  than  to  have 
circuit  judges  all  over  the  United  States  jumping  onto  the  orders  of  the  com- 
mission, 

I  thinlv  President  Taft  was  exceedingly  unfortunate  in  his  selections  of  mem- 
bers of  the  Commerce  Court.  I  believe  the  great  criticism  of  that  court  has 
been  the  result  of  the  make-up  of  the  court.  But  the  Supreme  Court  of  the 
T'nited  States  has  reversed  that  court  now  in  so  many  cases  and  has  so  clearly 
defined  the  power  and  jurisdiction  of  the  Commerce  Court  that  it  seems  to  me 
it  would  be  a  mistake  to  abolish  that  court  and  let  the  United  States  judges  all 
over  the  country  have  a  chance  to  review  the  orders  of  the  Interstate  Commerce 
Commission. 

If  the  law  were  so  amended  that  appeals  from  the  Interstate  Commerce  Com- 
mission could  only  go  to  the  Supreme  Court  of  the  United  States.  I  do  not 
think"  any  shipper  would  object  to  that.  My  interest  in  this  matter  is  from  the 
standpoint  of  the  shipper.  I  have  represented  the  Omaha  Grain  Exchange  and 
a  niunber  of  the  grain  shipi)ers  and  lumber  dealers  here  in  Omaha  in  these 
controversies,  and  I  look  at  it  wholly  from  the  standpoint  of  the  shipper. 

I  have  received  a  good  many  letters  from  attorneys  over  the  country,  some 
of  them  wanting  me  to  urge  the  doing  away  with  the  Commerce  Court,  others 
urging  that  the  court  should  be  retained,  but  looking  at  it  wholly  from  the 
standpoint  of  the  shipper  whose  complaints  are  heard  by  the  Interstate  Com- 
merce Commission,  it  seems  to  me  it  would  be  a  great  mistake  to  abolish  the 
Commerce  Court,  unless  at  the  same  time  it  is  expressly  provided  that  all  orders 
of  the  Interstate  Commerce  Commission  can  be  reviewed  only  by  the  Supreme 
Court  of  the  United  States. 

With  personal  regards,  I  am, 

Yours,  very  truly.  E.  P.  Smith. 

The  position  of  Mr.  Smith  is  a  peculiar  one  in  one  way.  He  w^ants 
appeals  from  the  Interstate  Commerce  Commission  to  go  direct 
to  the  Supreme  Court,  which,  of  cour.se,  is  entirely  out  of  the  ques- 
tion; but  on  the  question  of  retaining  the  Commerce  Court  and 
giving  it  added  jurisdiction  he  expresses  the  same  views  that  have 
been  expressed  by  the  gentlemen  who  have  preceded  me.  There  was 
one  gentleman  who  stated  practically  that  unless  you  could  give  the 
Commerce  Court  this  added  jurisdiction  the  court  should  be  abol- 
ished. That  was  a  statement  made  before  one  of  the  committees 
at  the  last  session  by  Mr.  B.  A.  Dean,  then  the  representative  and 
now  the  chairman  of  the  legislative  committee  of  the  National  Hay 
Association,  an  organization  of  some  twelve  or  fourteen  hundred 
hay  dealers.  After  making  that  statement  and  after  hearing  some 
other  gentlemen  he  came  back  before  the  committee  and  said.  "  I 
have  changed  my  mind  on  that;  retain  the  Commerce  Court  and  we 
will  keep  knocking  away  at  Congress  until  they  give  us  the  added 
jurisdiction  to  review  any  negative  orders." 

I  submit  a  telegram  from  Mr.  E.  Wilkinson,  president  of  the 
National  Hay  Association: 

Birmingham.  Ala,,  June  16,  19 IS. 
John  B.  Daish,  Washington,  D.  C: 

National  Hay  Association  has  by  resolution  indorsed  the  retenti<m  of  Com- 
merce Court  with  power  to  review  decision  of  commission  adverse  to  com- 
plainant and  defendant.  Please  present  these  views  to  House  Judiciary  Com- 
mittee. 

E.  Wilkinson,  President. 
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I  submit  the  following  telegram  from  Mr.  James  H.  Davant, 
commissioner  of  the  Memphis  Freight  Bureau : 

Memphis,  Tenn.,  Jane  16,  J9J3. 
Hon.  Jno.  B.  Daish,  Washington,  D.  C: 

If  agreeable,  would  gladly  have  you  represent  our  views  to  House  committee 
favorable  to  retention  Commerce  Court.  A  return  to  old  system  of  appeals  to 
circuit  court  would  be  retrogressive  indeed. 

Jas.  H.  Davant, 
Commissioner  Memphis  Freight  Bureau. 

I  also  submit  telegrams  stating  the  views  of  William  R.  Wheeler, 
manager  of  the  traffic  bureau  of  the  San  Francisco  Chamber  of 
Commerce,  and  of  Seth  Manrt,  attorney,  as  follows : 

8an  Francisco,  Cal.,  June  77,  J0J3. 
Mr.  John  B.  Daish, 

Washington,  D.  C: 
Replying  your   letter,   1.3th,   and   telegram,   16th,   will   be  glad   to   have  you 
state  our  views  as  expressed  in  our  telegram  of  June  4  to  Hon.  John  J.  Fitz- 
gerald, as  quoted  in  Mann's  letter  to  you  dated  June  10. 

Wm.    R.    Wheeler. 
Seth   Mann. 

June  10.  ID] 8. 
John  B.  Daish,  Esq., 

Hihhs  Building,  723  Fifteenth  Street,  KW.. 

Washington,  D.  C. 
Dear  Sir:  Responsive  to  your  telegram  of  June  3,  3913,  the  following  tele- 
gram was  sent  to  Hon.  John  J.  Fitzgerald,  dated  June  4 : 

"  Best  interest  of  shippers  requires  Commerce  Court  should  be  continued. 
Urgently  request  appropriation  be  granted. 

"  Wm.  R.  Wheeler. 
"Manager  of  Traffic  Bureau  of  the  Sau  Francisco  Chamber  of  Commerce. 

"Seth  Mann,  Attorney.'' 
Very  truly,  yours,  Seth  Mann. 

A  letter  has  been  transmitted  from  some  of  the  railroads  referred 
to  this  morning  as  tap  lines  to  various  Members  of  the  House,  and  as 
it  calls  attention  to  the  situation  I  think  it  should  be  included  for  the 
information  of  the  committee.  The  letter  bears  the  signature  of 
Mr.  R.  S.  Davis,  chairman  of  the  committee,  and  is  as  follows: 

Shreveport.  Alexandria  &.  Southwestern  Railway  System, 

Kansas  City,  Mo.,  May  26,  .1913. 

Gentlemen  :  You  will  recall  that  :it  a  conference  held  at  the  Blackstone  Hotel, 
Chicago,  vn  June  29.  1912.  Mr.  John  A.  Sargent.  Mr.  Luther  M.  Walter,  and  the 
writer  were  selec  ed  as  a  special  committee  with  instructions  to  go  to  Wash- 
ington for  the  purpose  of  securing  legislation  giving  the  Commerce  Court  power 
to  review  so-called  negative  orders  of  the  Interstate  Commerce  Commission. 
You  are  familiar  with  the  work  of  your  committee,  the  results  obtained,  par- 
ticularly in  connection  with  the  tap-line  cases,  etc. 

The  last  appropriation  made  by  Congress  provides  for  the  continuance  of  the 
court  until  June  30.  Unless  Congress  makes  provision  for  the  court  within  the 
next  few  weeks  the  court  will  be  abolished,  and  the  shippers  of  the  country 
will  find  themselves  without  proper  judicial  machinery  through  which  rate 
litigation  may  be  adjudicated. 

On  May  6,  1913.  Congressman  R.  F.  Broussard,  of  Louisiana,  introduced 
H.  R.  4765.  This  bill  confers  on  the  Commerce  Court  jurisdiction  to  review 
negative  orders  in  the  following  language : 

"  Cases  brought  to  enjoin,  set  aside,  annul,  or  suspend,  in  whole  or  in  part, 
any  order  of  the  Interstate  Commerce  Commission,  and  it  is  expressly  herein 
provided  that  any  rule,  decLsiou.  or  determination  made  by  the  In^erstate  Com- 
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meree  Commission,  dismissing  any  complaint  made  before  it,  shall  be  deemed 
an  order  of  the  Interstate  Commerce  Commission."' 

The  first  sentence  is  a  reiteration  of  existing  enactment.  The  second,  in  our 
judgment,  properly  and  adequately  confers  the  desired  jurisdiction  without 
enlarging  the  power  of  the  court  in  respect  to  ils  present  review  of  orders. 

We  respectfully  reconnnend  that  you  promptly  communicate  with  your  Sen- 
ators and  Representatives,  urging  them  to  enact  legislation  providing  for  the 
continuance    of    the    Connnerce    Court,    further    expressiog    your   approval    of 
TI.  R.  4765.  just  referred  to,  and  urging  its  enactment  into  law. 
Yours,  very  truly, 

R.  S.  Davis,  Chairman. 
S.  H.  Fullerton,  Third  National  Bank  Building,  St.  Louis;  John  A. 
Sargent.  Keith  &  Perry  Building,  Kansas  City;  W.  N.  Barron, 
Poplar  Bluff.  Mo. ;  George  K.  Smith,  Wright  Building,  St.  Louis ; 
F.  R.  Pierce,  Fullerton  Building,  St.  Louis;  George  E.  W.  Luehr- 
man,  St.  Louis.  Mo. ;  C.  S.  Keith.  Keith  &  Perry  Building,  Kansas 
City;  R.  A.  Long.  R.  A.  Long  Building,  Kansas  City;  J.  B.  White, 
Kansas  City,  Mo. ;  C.  D.  Johnson,  eleventh  floor,  Wright  Build- 
ing, St.  Louis;  Eli  Weiner,  Keltys,  Tex.;  W.  T.  Whiteman,  Caro, 
Tex.;  F.  C.  Broadway,  Kansas  City;  L.  L.  Seibel,  Kansas 
City,  Mo. 

T  submit  a  letter  from  Mr.  W.  A.  Mears,  manager  of  the  transpor- 
tation bureau  of  the  New  Seattle  Chamber  of  Commerce,  as  follows: 

court  of  commerce. 

Transportation  Bureau,  New  Seattle  Chamber  of  Commerce. 

May  31,  J  913. 
SoKitors  Miles   Poindcrtcr  and  Wesley  L.  Jones;  Representatives   William  E. 

IJ (itnphrey,  Albert  Johnson,  and  Williayn  La  FoJlette;  and   Congressmen  at 

Large  J.  A.  Falconei'  and  J.  W.  Bryan. 

Dear  Sirs:  We  would  like  to  draw  to  your  attention  and  ask  you  to  vote  for 
H.  R.  4705,  a  bill  amending  an  act  to  codify,  revise,  and  amend  the  laws  relating 
to  the  judiciary.  This  bill  meets  with  the  ideas  of  this  bureau,  and,  we  believe, 
meets  the  ideas  of  a  great  majority  of  the  shippers  of  this  State.  One  of  its 
most  salient  features  is  that  it  gives  the  Commerce  Court  jurisdiction  to  review 
orders  of  the  Interstate  Commerce  Commission  dismissing  complaints  of  ship- 
pers. As  the  law  now  is  interpreted,  should  the  commission  decide  against  the 
shipper  the  latter  has  no  right  of  appeal,  while  the  common  carrier  has.  This 
seems  a  great  injustice,  and.  in  our  opinion,  this  injustice  is  removed  by  this 
bill. 

The  shippers  of  this  State  do  not  desire  the  abolishment  of  the  Commerce 
Court  because  of  the  present  expediency  in  the  settlement  of  cases  that  come 
before  the  commission  and  are  appealed,  and  further  because  of  the  varying 
decisions  of  the  United  States  districc  courts  on  the  same  question. 

We  hope  you  will  see  fit  to  meet  with  our  ideas  in  this  matter. 
Yours,  very  truly, 

W.  A,  Mears,  Manager. 

I  submit  a  letter  from  Mr.  M.  Dorian,  treasurer  of  the  American 

Graphophone  Co.,  as  folloAvs: 

American  Graphophone  Co., 
New  York  City,  June  16,  1913. 
Mr.  John  B.  Daish, 

Attorney  at  Law,  Washington,  D.  C. 
Dear  Sir:  I  hae  yours  of  the  loth  instant  relative  to  the  Sims  bill  concerning 
Connnerce  Court. 

It  will  be  imi)ossible  ior  me  to  appear  before  the  committee  at  the  public  hear- 
ings on  this  bill,  but  I  may  say  that  our  comi)any  is  in  favor  of  the  retention  of 
this  court  and  the  conferring  upon  it  of  competent  powers  and  jurisdiction,  be- 
lieving that  such  powers  and  jurisdiction  are  necessary  and  desirable  for  the 
advancement  and  protection  of  the  business  interests  of  the  country. 

Wo  have  no  objection  to  your  quoting  the  above  exjtression  of  our  views  to  the 
committee. 

Very  truly,  M.  Dorian,  Treasurer. 
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I  also  submit  a  letter  from  Mr.  William  R.  Tucker,  secretary  and 
assistant  treasurer  of  the  Philadelphia  Board  of  Trade,  as  follows : 

Philadelphia  Board  of  Trade, 

Philndelphki,  June  16,  1013. 
My  Dear  Mr.  Daish  :  Referring  to  your  correspondence  in  re  Connnerce 
Court,  I  beg  to  say  that  I  am  authorized  by  the  chairman  of  the  committee  on 
inland  transportation  to  accept  your  services,  as  offered,  for  the  presentation 
of  the  views  of  the  board  of  trade  in  the  matter  of  the  Commerce  Court,  l<now- 
ing  full  well  the  interest  you  take  in  the  matter  and  your  thorough  acquaint- 
anceship with  its  details. 

I  have  a  telegram  from  you,  and  note  the  Democratic  caucus  on  June  25  will 
pass  upon  the  question  of  continuing  the  appropriations  for  the  Commerce 
Court. 

Yours,  very  truly,  '  W.  R.  T'ucker, 

Secretary. 
John  B.  Daish,  Esq., 

Washinglon,  D.  C. 

I  also  submit  a  letter  from  Mr.  H.  G.  Morgan,  dealer  in  hay  and 

Pittsburgh,  Pa.,  June  16,  1913. 


grain,  Pittsburgh,  Pa.,  as  follows: 


Mr.  John  B.  Daish, 

Ilibhs  Building,  Washington,  D.  C. 

Dear  Sir:  I  have  followed  with  great  interest  the  workings  of  the  Commerce 
Court,  and.  as  per  my  previous  correspondence  with  you,  I  still  think  the  court 
should  be  retained.  I  regret  very  much  that  I  can  not  be  present  at  the  hear- 
ings this  week.  I  would  very  much  like  to  express  my  views  in  person  to 
Chairman  H.  D.  Clayton,  but  since  this  isn't  possible.  I  wish  you  would  state 
my  position  to  the  chairman  and  the  Judiciary  Committee.  I  believe  in  sup- 
porting any  good  organization  that  has  for  its  purpose  the  furtherance  of  the 
general  commerce  of  the  country  and  the  upholding  of  all  good  and  reason  ible 
law.  This  court  can  give  im])etus  and  direction  in  many  very  good  c<ises.  I 
have  no  doubt  but  that  the  worthy  committee  will  have  before  it  numerous  veiy 
able  supporting  documents  of  this  nature.  It  is  therefore  not  my  intention  to 
place  before  it  a  long  petition,  for  while  such  a  petition  may  be  exhaustive,  too 
many  of  them  become  exhausting.  I  therefore  leave  it  to  yourself,  Mr.  Daish, 
to  present  my  \  lews,  as  you  know  them,  orally,  if  you  will,  and  I  thoroughly 
believe  the  outcome  can  not  but  be  in  our  favor  and  generally  satisfactory. 

Thanking  you  in  advance  for  taking  good  care  of  this  cause  on  my  behalf, 
I  am. 

Yours,  very  truly,  H.  G.  Morgan. 

The  Boston  Chamber  of  Commerce  advised  me,  through  their  traffic 
man,  that  they  have  already  petitioned  for  the  continuance  of  the 
Commerce  Court,  and  they  have  transmitted  to  me  certain  resolu- 
tions which  they  passed  some  time  since.     The  resolutions  are  as 

follows : 

JtNK  7,  1013. 

(Sent  to  Hon.  John  W.  Weeks,  Hon.  Henry  Cabot  Lodge.  Hon.  Andrew  J. 
Peters,  and  Hon.  Thomas  S.  Martin.) 

Dear  Sir:  The  appropriation  for  the  Conunerce  Court  expires  by  limitation 
on  June  30,  1913.  There  is  now  before  the  Senate  a  bill  to  do  away  entirely 
with  the  Commerce  Court.  There  is  also  a  bill  before  it  to  give  the  Connnerce 
Court  increased  powers.  The  chamber's  committee  on  transiJortation  believes 
that  neither  of  these  bills  should  be  passed,  but  that  Congress  should  be  peti- 
tioned to  oppose  legislation  to  abolish  it. 

The  committee  on  transportation  in  .Tanuary  last  placed  itself  on  record  as 
favoring  the  retention  of  the  Commerce  Court  and  opposing  the  passage  of 
H.  R.  4546.  At  that  time  the  committee  pointed  out  that  while  there  had  been 
considerable  feeling  against  the  court  because  of  certain  decisions  it  had  made 
attempting  to  revise  the  decisions  of  the  Interstate  Commerce  Conuiiission,  it 
was  convinced  that  nearly  all  persons  who  are  familiar  with  the  work  of  the 
.  court,  including  members  of  the  Interstate  Commerce  Commission  themselves^ 
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are  of  the  opinion  that  the  principle  of  the  court  is  an  exceedingly  valuable 
one  and  that  it  should  be  retained. 

In  (he  o|)ini(ui  of  the  connnittee  the  desirable  objects  attained  by  the  court 
a  re : 

First.  It  expedites  the  settlement  of  all  questions  of  appeal  from  the  decisions 
of  the  Interstate  Commerce  Commission. 

Second.  It  j)rovides  a  court  which  contains  a  majority  of  men  thoroughly 
versed  and  experienced  in  the  class  of  cases  that  come  before  it,  and  at  the  same 
time,  by  its  construction,  a  proportion  of  new  blood  is  infused  into  it  each  year. 

Third.  It  provides  uniform  decisions,  which  would  not  be  obtained  otherwise, 
as  in  the  absence  of  the  Commerce  Court  cases  would  be  appealable  to  the 
various  circuit  courts  of  the  Ignited  States  sitting  in  different  parts  of  the 
country,  resulting  in  varying  decisions  on  cases  involving  the  same  legal  points. 

For  the  reasons  stated  above  the  committee  on  transportation  again  strongly 
urges  that  the  present  legislation  to  abolish  the  court  be  rejected  and  that  an 
approi)riation  be  made  for  its  continuance. 

At  a  meeting  of  the  board  of  directors  of  the  chamber  on  June  6  the  report 
of  the  connnittee  on  transportation  was  unanimously  adopted,  and  it  was  voted 
that  the  reconunendations  of  the  comnuttee  be  communicated  to  you. 

I  trust  that  you  are  in  favor  of  the  continuance  of  the  Commerce  Court  and 
that  you  will  use  your  influence  in  preventing  the  passage  of  any  bills  which 
would  abolish  that  court. 

Very  truly,  yours,  James  A.  McKibben, 

Secretary. 

The  Buick  Motor  Car  Co.,  of  Flint,  Mich.,  asks  for  the  retention 
of  the  court  and  for  an  added  jurisdiction. 

Mr.  P.  W.  Coyle,  traffic  commissioner,  St.  Louis,  Mo.,  wires  me  as 
follows : 

St.  Louis,  Mo.,  June  5,  1913. 
John  B.  Daish,  Washington,  D.  C: 

Replying  to  yours  of  June  4.  Mr.  A.  L.  Shapleigh,  president,  and  myself,  have 
wired  Representative  Fitzgerald  as  follows: 

"  Representing  Business  Men's  League  of  St.  Louis,  consisting  of  over  2,000 
active  business  men,  we  respectfully  submit  that  the  Commerce  Court  is  of  ines- 
timable benefit  to  the  shipping  and  transportation  interests  of  the  country,  and 
therefore  urgently  request  that  adequate  appropriation  be  made  for  its  con- 
tinuance." 

P.  W.  CoYLE,  Tt^affic  Commissioner. 

Mr.  E.  L.  McHaney.  an  attorney  of  Little  Rock,  Ark.,  says  that  it 
is  impossible  for  him  to  be  here,  and  asks  me  to  give  his  views  in  this 
behalf,  and  they  are  in  accord  with  the  views  already  expressed  here 
this  morning. 

I  am  unable  to  find  anyone  to  say  anything  against  the  court  itself ; 
some  people  have  said  something  against  the  personnel  of  the  court. 
All  seem  to  agree  that  the  system  is  right,  and  the  personnel  as  now 
constituted  is  right. 

Mr.  E.  G.  Kalbfleifch,  an  attorney  of  Augusta,  Ga.,  who  has  had 
some  interstate  commerce  practice,  asks  that  I  express  his  views, 
which  are  in  accord  with  those  already  expressed.  He  asks  that  the 
court  be  retained  and  the  added  jurisdiction  given. 

Mr.  H.  G.  Morgan,  a  personal  friend  of  mine,  who  is  interested  in 
these  matters,  also  asks  me  to  express  to  you  his  views  favoring  the 
retention  of  the  Commerce  Court. 

The  Maxwell  Motor  Car  Co.,  through  their  traffic  manager,  request 
that  their  views  be  presented,  and  their  views  are  the  same  as  those  I 
have  heretofore  stated. 

It  seems  to  me  that  there  is  one  view  that  has  not  been  touched 
upon  by  those  who  have  preceded  me,  and  it  is  this:  Personally  I 
have  no  knowledge  of  the  fact,  but  some  time  since — I  think  it  was 


I 
I 


JURISDICTION  OF  COMMERCE  COURT ITS  ENLARGEMENT.  61 

at  the  last  session — one  of  the  enterprising  newspapers  of  the  country 
took  a  poll  of  the  district  judges  to  ascertain  what  they  thought  of 
the  continuance  of  the  Commerce  Court.  They  were  asked  in  the 
usual  phraseology,  and  as  a  result  of  that  poll  the  paper  reported 
that  the  judges  said  that  they  did  not  care  for  this  transportation 
jurisdiction.  And  well  they  may  not.  It  has  already  been  pointed 
out  that  they  are  vexatious,  troublesome,  and  technical  questions.  I 
had  the  honor  to  argue  a  case  recently  before  a  judge  who  had  never 
had  a  transportation  case.  He  was  a  bright,  intelligent,  active, 
earnest,  hard-working  judge.  The  lawyers  on  both  sides  had  to  com- 
mence at  the  beginning.  The  case  lasted  three  weeks,  including  th^ 
taking  of  some  testimony. 

The  argument  in  that  case  lasted  three  days;  not  because  the  judge 
w^as  not  intelligent;  not  because  he  could  not  comprehend  things;  not 
because  he  did  not  know  anything,  but  simply  because  we  had  to  open 
the  whole  book  of  transportation  law  to  that  man.  Now,  then,  when 
I  come  before  this  special  court,  when  I  make  use  of  technical  terms 
relating  to  transportation  matters,  that  court  knows  Avhat  I  am  talk- 
ing about;  that  court  is  versed  in  what  is  known  as  the  lingo  of  the 
yard,  and  we  do  not  have  to  commence  with  first  principles;  Ave  do 
not  have  to  argue  one  case  for  three  whole  days  in  submitting  the 
case  to  the  judge.  I  am  assuming,  of  course,  that  the  newspaper  re- 
port I  have  referred  to  is  correct,  and  if  it  is  correct — and  I  have  no 
doubt  it  is — it  is  no  wonder  that  these  district  judges  do  not  want  this 
jurisdiction.  The  difficulties  have  already  been  pointed  out.  More- 
over, the  district  judge  ordinarily  is  a  very  much  overworked  man. 
He  has  all  sorts  of  cases  before  him,  and  he  does  not  want  any  more 
technical  cases  thrust  upon  him.  I  think  that  will  conclude  all  I  have 
to  say,  unless  it  be  to  direct  the  attention  of  the  committee  to  certain 
hearings  which  have  been  held  in  the  past  in  respect  to  this  matter. 
Hearings  were  held  on  the  bill  H.  R.  25572  b}^  the  House  Committee 
on  Interstate  and  Foreign  Commerce,  and  there  were  certain  hearings 
held  before  the  Senate  committee  on  bill  No.  26680,  making  appropri- 
ations, and  at  that  time  there  was  before  the  committee  a  considerable 
amount  of  information  from  newspapers,  magazines,  shippers,  and 
shippers'  representatives. 

The  Chairman.  I  have  heard  it  stated  sometimes  in  criticism  of  the 
Commerce  Court  that  that  court  was  first  formed  with  the  idea 
that  it  would  delay  rather  than  expedite  the  execution  of  the  orders 
of  the  Interstate  Commerce  Commission.  I  do  not  agree  with  that 
view,  but  I  would  like  to  have  your  view  on  that  subject. 

Mr.  Daish.  I  am  very  glad  the  chairman  asked  that  question.  In 
the  first  place,  the  figures  show  the  length  of  time  during  which 
cases  have  been  pending  before  the  Interstate  Commerce  Com- 
mission, before  the  Commerce  Court,  and  before  the  Supreme  Court 
of  the  United  States.  The  history  of  the  formation  of  the  Com- 
merce Court  is  briefly  this :  In  the  fall  of  1905,  Judge  Grosscup  con- 
ceived the  plan  of  settling  transportation  questions.  In  those  days 
the  Interstate  Commerce  Commission  when  it  wished  to  enforce  its 
orders — its  orders  were  not  self -enforcing — proceeded  into  court. 
That  procedure  was  taken  up  by  Judge  Grosscup,  and  he  said,  "  Let 
us  have  a  special  transportation  court." 


62  JURISDICTION  OF  COMMEECE  COURT ITS  ENLARGEMENT. 

In  response  to  that  demand  a  bill  was  introduced  by  Representative 
Hogg,  of  Colorado.  A  printed  petition  was  presented  to  Congress, 
signed  by  10,28G  shippers  of  this  country,  asking  the  enactment  of 
legislation  which  would  provide  a  special  transportation  court  for 
dealing  with  these  matters.  Copies  of  that  petition  are  rather 
scarce.     I  have  a  copy,  but  only  one. 

During  the  early  part  of  196(>  Congress  saw  fit  to  leave  the  juris- 
diction of  the  courts  in  respect  to  interstate-commerce  matters  in  the 
circuit  courts,  providing  the  particular  forum  in  the  act  of  1906. 
From  time  to  time,  up  until  June  18,  1910,  Congress  had  been  asked 
to  provide  a  special  transportation  court,  and  as  a  result  of  that 
came  the  Commerce  Court.  So  far  as  I  know — and  I  try  to  keep 
abreast  of  the  times  in  these  matters — a  special  court  was  opposed  by 
the  railroads,  not  so  much,  I  take  it,  Mr.  Chairman,  upon  the  grounds 
of  prospective  delays — of  course,  delays  are  very  troublesome  to  the 
shipping  public — but  it  was  a  case  in  those  days  and  will  be  the  case 
if  the  Sims  bill  is  passed ;  it  was  a  case  of  picking — I  say  it  advisedly, 
I  do  not  mean  in  an  iniquitous  way — a  favorite  judge,  maybe  in  a 
favorite  locality,  and  often  in  localities  you  can  have  favorite  judges, 
so  that  Avhen  3^ou  removed  the  local  prejudice,  when  you  brought  the 
Santa  Fe  Railroad  to  Washington,  you  were  on  neutral  ground, 
with  four  or  five  judges  versed  in  these  matters,  and  the  court  itself 
a  national  institution,  separated  from  all  possible  influences,  and  deal- 
ing, certainly  up  to  the  present  time,  with  nothing  but  transporta- 
tion questions. 

I  think  Mr.  Denison  and  Mr.  Esterline  gave  you  the  length  of  time 
it  takes  cases  to  go  through  the  Commerce  Court,  and  finally  to  be 
decided  by  the  Supreme  Court  of  the  United  States. 

Mr.  Broussard.  Please  read  this  extract  from  the  Attorney  Gen- 
eral's report. 

Mr.  Daish.  In  the  report  of  the  Attorney  General  of  last  year  there 
appears  on  page  55  the  following : 

This  latter  statement  shows  that  the  average  time  which  has  elapsed  between 
the  filing  of  suit  in  the  courts  of  first  instance  and  the  argument  and  submis- 
sion of  the  case  in  the  Supreme  Court  since  the  establishment  of  the  Commerce 
Court  is  9i  months,  whereas  the  average  time  previously  required  when  the 
jurisdiction  was  in  the  circuit  or  district  courts  was  21i  months. 

If  it  was  the  idea  that  a  commerce  court  would  delay,  their  expecta- 
tions were  not  met. 

Mr.  Broussard.  Mr.  Chairman,  there  are  two  or  three  other  parties 
that  I  would  like  to  have  appear  before  the  committee.  They  are 
not  here  now.  We  agreed  on  this  hearing  to-day  only  last  Monday. 
They  may  not  be  here  to-morrow.  Will  the  committee  leave  the  hear- 
ings open  until  Saturday,  when  we  can  finish  up  the  matter  in  very 
short  order?  We  have  a  session  of  the  House,  as  I  understand  it, 
Friday.  I  want  to  say,  among  other  things,  that  I  am  having  pre- 
pared a  statement  of  the  condition  of  the  docket  of  the  Supreme 
Court,  so  that  we  may  have  the  exact  figures  in  regard  to  that. 

The  Chairman.  Mr.  Broussard,  do  you  suggest  10  o'clock  Sat- 
urday ? 

Mr.  Broussard.  Yes,  sir. 

Mr.  McCoy.  Do  you  hope  to  get  this  bill  enacted  before  the  1st 
of  July? 
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Mr.  Broussard.  Xo;  but  it  has  been  suggested  that  possibly  this 
situation  might  require  some  action  at  this  session,  and  that  it  might 
be  taken  up  in  the  caucus  on  the  25th  and  exempted  from  the  opera- 
tion of  the  rule  which  the  Democrats  adopted  in  the  last  caucus.  I 
would  like  to  get  the  bill  in  shape,  so  the  committee  can  report  it  in 
the  event  that  action  is  necessary  at  this  session. 

There  may  be  some  parties — I  do  not  know  of  any — who  would  like 
to  be  heard  in  opposition  to  the  bill.  The  fact  that  this  hearing  has 
been  held  to-day  will  receive  attention  in  the  press,  and  those  who 
may  want  to  be  heard  before  the  committee  will  have  ample  time  to 
appear  on  Saturday. 

(Thereupon  the  committee  adjourned  until  Saturday,  June  21, 
1913,  at  10  o'clock  a.  m.) 
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Committee  on  the  Judiciary, 

House  of  Representatives, 

Saturday^  June  21^  1913. 

The  committee  this  day  met,  Hon.  Edwin  Y.  Webb  presiding. 

Mr.  Webb.  The  committee  w  ill  be  in  order.  Mr.  Broussard,  who 
is  your  next  speaker? 

Mr.  Broussard.  I  would  like  to  present  two  or  three  arguments 
that  have  been  sent  by  witnesses  who  could  not  come  here.  I  have 
requested  the  deputy  clerk  of  the  Supreme  Court  to  be  here  this 
morning  with  a  statement  as  to  the  docket  of  that  court  and  how^  the 
bill  under  consideration  by  this  committee  will  affect  that  docket. 
He  is  here  now,  but  before  Mr.  Maher  speaks,  I  have  here  a  copy  of 
a  letter  addressed  to  the  chairman  of  this  committee  by  Mr.  Thur- 
mond, of  Kansas  Cit}- ,  and  I  ask  permission  to  insert  this  copy  in  the 
record.  If  we  get  the  original,  we  will  put  that  in  the  record  instead 
of  using  the  copy. 

Mr.  Webb.  Without  objection,  that  letter  may  be  inserted  in  the 
record. 

(Said  letter  follows.) 

The  Long-Bell  Lumber  Co., 

Kansas  City,  Mo..  June  16,  1913. 

Broussard  bill   (H.  R.  5902). 

Hon.  H.  D.  Clayton, 

Chairman  Judiciary  Committee, 

House  of  Representatives,  Washington,  D.  C. 
Dear  Sir:  I  understand  that  the  above  bill  will  be  taken  up  before  your  com- 
mittee this  week.     In  behalf  of  a  number  of  lumber  companies  and  other  clients 
who  are  lar^e  shippers,  I  wish  to  make  some  suggestions  in  favor  of  the  passing 
of  this  bill  by  Congress. 
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I  now  have  pending  before  the  United  States  Commerce  Conrt  two  suits — 
The  Louisiana  &  Paeitic  Railway  Co.  et  al.  v.  The  United  States  et  aL,  and  The 
Woodworth  &  Louisiana  Central  Railway  Co.  et  al.  v.  The  United  States  et  al. 
I  wish  to  say,  however,  that  my  interest  in  the  retention  and  in  the  extension 
of  the  jurisdiction  of  the  Commerce  Court  I  believe  is  not  altogether  selfish, 
and  in  what  I  have  to  say  herein  I  know  that  I  am  giving  the  views  and  senti- 
ments of  a  large  number  of  shippers  of  the  Southwest. 

I  desire  to  emphasize  the  fact  that  it  is  the  shippers  and  not  the  railroads 
who  will  be  benefited  by  the  continuation  of  a  Commerce  Court  and  in  the 
amendment  made  by  the  Broussard  bill. 

The  railroads  can  generally  get  into  court  and  have  the  decisions  of  the  Inter- 
state Commerce  Commission  reviewed  by  the  courts.  Under  the  law  as  it  exists, 
if  a  shipper  is  denied  relief  before  the  Interstate  Commerce  Commission  he  has 
no  opportunity  to  have  such  decision  reviewed  by  a  court. 

It  so  happened  that  in  my  own  practice,  before  the  Commerce  Court  was  es- 
tablished, I  had  occasion  to  prepare  petitions  for  injunction  on  causes  of  action 
which  grew  out  of  the  decision  of  the  Interstate  Conunerce  Commission  in  the 
so-called  "  Tap  Line  "  case,  and  found  it  would  be  necessary  to  bring  suits  for 
my  clients  in  order  to  test  the  question  raised  by  the  commission  in  the  State 
court  of  Louisiana  and  in  two  Federal  courts.  If  the  suit  had  been  brought  in 
the  State  court,  it  would  necessarily  have  gone  to  the  Supreme  Court  of  Louisi- 
ana, and  if  an  appeal  could  have  been  taken  at  all  from  the  Supreme  Court  of 
Louisiana  to  the  United  States  Supreme  Court  the  case  would  not  have  been 
finally  decided  by  the  latter  tribunal  under  five  years,  and  this  would  have  been 
substantially  a  denial  of  justice.  It  was  a  serious  question  whether  we  could 
have  gotten  an  appeal  to  the  United  States  Supreme  Court,  and  therefore  very 
questionable  whether  we  had  any  recourse  in  that  instance  to  test  the  question 
brought  about  by  the  decision  of  the  Commerce  Commission.  This  was  true, 
because  we,  in  the  instance  I  speak  of.  would  not  have  been  attemi)ting  to  re- 
strain the  order  of  the  commission,  but  would  have  been  suing  on  contracts 
which  we  had,  the  violation  of  which  was  caused  by  the  action  of  the  com- 
mission. 

In  the  instances  where  we  could  have  gotten  into  the  Federal  courts  we  would 
have  been  in  different  districts,  and  possibly  would  have  had  different  decisions 
by  the  different  Federal  judges  and  on  appeal  by  different  circuit  courts  of 
appeals ;  and  in  these  cases  a  final  determination  of  the  question  could  only 
Lave  been  had  by  the  Supreme  Court  of  the  United  States,  and  could  not  have 
been  reached,  perhaps,  under  five  years. 

In  addition  to  that  we  could  not  have  sued  th?  various  trunk  line  railroad 
companies  in  one  suit  because  of  lack  of  jurisdiction  over  the  parties  defendant, 
but  would,  therefore,  have  h;)d  to  maintain  a  multitude  of  suits.  This  was  the 
situation  when  the  Commerce  Court  first  decided  that  under  the  Proctor  &  Gamble 
case  it  did  not  have  jurisdiction  of  our  "Tap  Line"'  cases.  Since  the  order  of 
the  commission  was  amended  so  as  to  give  the  Commerce  Court  jurisdiction,  in 
its  judgment,  wo  have  the  "  Tap  Line"  cases  now  pending  before  the  Commerce 
Court,  evidence  submitted,  and  the  cases  argued.  Under  the  law  creating  the 
Commerce  Court  an  appeal  can  be  promjjtly  had  to  the  I'nited  States  Suin-eme 
Court,  the  cause  advanced,  and  perhaps  be  heard  in  that  court  at  the  coming 
October  term.  All  this  is  not  for  the  benefit  of  the  trunk  line  railroad  com- 
panies, who  are,  perhaps,  not  very  much  interested  in  a  speedy  disposition  of  the 
question ;  but  it  is  of  vital  interest  in  cases  mentioned,  to  the  short-line  rail- 
roads, and  to  the  thousands  of  shippers  over  these  roads. 

Two  or  three  million  dollars  are  involved  directly  in  the  cases  in  which  I  am 
counsel  and  which  are  now  pending  before  the  Commerce  Court.  Indirectly 
affecting  shippers  through  freight  rates,  many  millions  of  dollars  are  involved. 

In  my  opinion  there  is  no  reason  why  the  Commerce  Court  should  not  be 
given  final  jurisdiction  in  a  larger  number  of  cases  and  thus  help  to  relieve  the 
congested  condition  of  the  Supreme  Court. 

I  sincerely  hope  that  the  Broussard  bill  will  be  favorably  acted  upon  by  your 
committee  and  passed  by  both  Houses  of  Congress. 

Yours,  truly,  W.  R.  TiirRMONi). 

Mr.  Broussard.  I  also  have  a  letter  addressed  to  Mr.  Daish.  He 
being  out  of  the  city,  it  was  forwarded  to  me  from  his  office.  The 
letter  is  from  the  Central  Coal  &  Coke  Co.,  of  Kansas  C'ity,  Mo. 
That  T  would  also  like  to  insert  in  the  record. 


JUEISDICTION  OF  COMMERCE  COURT — ITS  ENLARGEMENT.  67 

Mr.  Webb.  To  whom  is  the  letter  addressed? 

Mr.  Broussard.  It  is  addressed  to  Mr.  Daish — John  B.  Daish,  who 
was  a  speaker  here  at  the  last  hearing. 

Mr.  Webb.  Without  objection,  that  letter  may  be  inserted  in  the 
record. 

(Said  letter  follows:) 

Central  Coal  &  Coke  Co., 
Kansas  City,  Mo.,  June  16,  I91d. 
Mr.  John  B.  Daish. 

Attorney  at  Law,  Washinytoti,  D.  C. 

Dear  Sir  :  Replying  to  your  favor  of  the  13th : 

I  have  been  corresponding  for  considerable  time  with  various  Congressmen 
and  others  in  connection  with  the  bill  of  Congressman  Broussard  for  retention 
of  the  Commerce  Court,  and  my  position  in  the  matter  is  this: 

I  believe  that  the  Commerce  Court  lost  its  popularity  by  reason  of  the  fact 
that  it  was  not  authorized  to  consider  negative  orders  of  the  Interstate  Com- 
merce Commission,  which  resulted  in  its  being  a  court  of  last  resort  for  the 
carriers  only,  and  the  shipping  public  had  no  opportunity  to  be  heard  before 
that  court.  The  necessity  of  quick  action  on  these  matters  is  obvious  to  any- 
one who  is  familiar  with  the  condition  of  our  courts,  on  account  of  the  vast 
amount  of  work  which  they  have  on  hand.  The  appontment  of  a  special  court 
for  the  purpose  of  expediting  this  work  would  be  of  vast  assistance  to  the  ship- 
ping public,  but  I  believe  the  jurisdiction  of  the  Commerce  Court  should  be 
extended  so  thnt  it  could  consider  negative  as  well  as  affirmative  orders,  in 
which  case  the  shippers  would  have  their  day  in  court,  which  they  have  not 
had  under  the  law  crenting  this  court,  up  to  this  time,  and  herein  I  think  lies 
the  whole  difficulty  with  the  Commerce  Court, 

You  are  authorized  to  present  these  as  the  views  of  myself  before  the 
committee. 

Yours,  truly,  Chas.  S.  Kp:ith,  President. 

Mr.  Broussard.  I  ask  the  permission  of  the  committee  to  insert 
in  the  record  an  article  written  in  the  North  American  Review  by 
the  Assistant  Attorney  General,  Mr.  Fowler,  entitled  "  The  Com- 
merce Court."  It  is  not  a  long  article,  but  it  is  a  very  comprehensive 
analysis  of  this  court  and  its  work,  and,  with  the  permission  of  the 
committee,  I  should  like  to  make  it  a  part  of  the  hearing. 

Mr.  Webb.  How  many  pages? 

Mr.  Broussard.  They  are  paged  as  they  appear  in  the  magazine, 
and  I  will  have  to  count  them.    I  find  there  are  several  pages. 

Mr.  Webb.  Without  objection,  the  article  referred  to  by  Mr. 
Broussard  will  be  inserted  in  the  record. 

(Said  article  follows:) 

THE    COMMERCE    COURT. 

[By  assistant  to  the  Attorney  General,  James  A.  Fowler.  1 

Under  the  interstate-commerce  law  as  it  existed  prior  to  the  passage  of  the 
act  of  June  18,  1910,  in  addition  to  criminal  and  penal  actions,  proceedings  to 
compel  the  attendance  of  witnesses  before  the  commission  and  actions  to  re- 
cover from  carriers  damages  awarded  by  the  commission  cases  of  the  following 
classes  might  be  brought: 

First.  Actions  for  specific  enforcement  of  an  order  of  the  commission  other 
than  for  the  payment  of  money. 

Second.  Actions  to  enjoin,  set  aside,  annul,  or  suspend,  in  whole  or  in  i)art, 
an  order  of  the  commission. 

Third.  Actions  to  enforce  an  observance  of  the  published  rates  for  carrying 
passengers  or  freight  and  to  compel  a  discontinuance  of  forbidden  discrimina- 
tions. 

Fourth.  Mandamus  proceedings  to  compel  the  transportation  of  traffic  and 
the  furnishing  of  cars  and  other  facilities  to  a  complaining  relator  and,  on 
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fipplication  of  the  Attorney  General  at  tlie  instance  of  the  commission,  to  compel 
an  observance  of  any  provision  of  the  act. 

Prior  to  the  act  of  June  29,  1906,  known  as  the  Hepburn  Act,  if  the  com- 
mission found  that  a  carrier  was  guilty  of  unjust  discrimination  and  ordered  its 
(liscoutinuance  and  the  carrier  was  unwilling  to  abide  by  the  order,  it  was 
necessary  for  the  commission,  or  some  party  in  whose  interest  the  order  was 
made,  to  bring  an  action  for  its  specific  enforcement.  Furthermore,  the  findings 
and  order  of  the  commission  were  only  prima  facie  evidence  of  the  facts  therein 
stated,  and  therefore  in  such  proceedings  all  questions  of  fact  were  again  con- 
tested before  the  court.  Hence,  while  a  number  of  cases  had  been  brought  to 
enforce  orders  of  the  connuission,  but  very  few,  probably  none,  had  been  insti- 
tuted to  annul  such  an  order.  By  the  Hepburn  Act  not  only  was  an  order  of 
the  commission  made  conclusive  as  to  all  questions  of  fact,  but  it  was  provided 
that  any  carrier,  or  its  representatives,  who  should  knowingly  fail  or  neglect 
to  obey  any  order  fixing  a  maximum  rate  or  against  unjust  discrimination 
i-hould  forfeit  to  the  Inited  States  the  sum  of  $500  for  each  offense  and  that 
each  distinct  violation  should  be  a  separate  offense,  and  that  in  case  of  a  con- 
tinuing violation  each  day  should  be  deemed  a  separate  offense.  In  consequence 
of  this  provision  it  was  no  longer  necessary  for  the  commission  to  bring  actions 
to  enforce  orders  of  this  character,  but  when  the  carrier  believed  that  for  any 
reason  the  order  was  to  any  material  extent  invalid  it  brought  a  suit  to  set 
aside  or  annul  such  order  in  whole  or  in  part,  and  usually  sought  a  temporary 
injunction  suspending  the  order  until  the  termination  of  the  litigation. 

In  the  report  of  the  commission  dated  December  24,  1908,  it  was  said  that 
prior  to  July.  IDOS.  only  1  suit  had  been  filed  to  set  aside  an  order  of  the 
commission,  but  that  since  that  date  16  suits  had  been  brought  for  that  purpose, 
and  that  few  orders  of  much  consequence  would  be  permitted  to  go  without 
contest,  and  that  in  12  of  the  cases  brought  preliminary  injunctions  had  been 
l>rayed  for,  which  had  been  granted  in  G  and  refused  in  6.  In  the  report  of  the 
commission  presented  a  year  later  it  appeared  that  out  of  the  17  cases  referred 
to  in  the  former  report  but  1  had  been  decided  by  the  Supreme  Court. 

During  the  recess  of  Congress  in  1909,  by  direction  of  the  President,  the 
Attorney  General  prepared  a  bill  embodying  his  views  as  to  proposed  amend- 
ments to  the  interstate-commerce  laws;  and  on  January  7,  1910,  the  President 
transmitted  to  Congress  a  special  message,  in  which  he  recommended  among 
other  things  the  creation  of  a  special  court  to  be  composed  of  five  circuit  judges, 
which  court  should  have  jurisdiction  over  the  classes  of  cases  above  enumerated, 
and  offered  to  furnish  to  the  appropriate  committee  on  request  a  draft  of  the 
bill  prepared  by  the  Attorney  Gen^-al.  This  draft  formed  the  basis  of  the 
measure  which,  after  lengthy  and  heated  debate,  became  a  law  on  June  18, 
1910. 

The  jurisdiction  of  the  court  thus  created  extends  to  the  classes  of  cases  as 
recommended  by  the  President.     To  compose  the  membership  of  the  court  the 
President  was  directed  to  appoint,  by  and  with  the  advice  of  the  Senate,  five 
additional  circuit  judges,  no  two  of  whom  should  be  from  the  same  judicial 
circuit,  and  who  should  be  designated  to  serve  for  one,  two,  three,  four,  and  five 
years,  respectively.     Thereafter,  on  the  expiration  of  the  term  of  any  member, 
the  Chief  Justice  of  the  United  States  designates  for  another  period  of  five 
years  his  successor  from  among  the  circuit  judges  of  the  United  States,  and 
all  vacancies  are  filled  for  the  unexpired  term  by  the  Chief  Justice  from  the 
circuit  judges,  and  after  the  year  1914  no  judge  can  be  redesignated  until  the 
expiration  of  at  least  one  year  from  his  previous  term  of  service.    The  court  is 
presided  over  by  the  judge  first  designated  for  five  years,  and  thereafter  by  the 
senior  member.     If  at  any  time  the  business  of  the  court  does  not  require  the 
services  of  all  the  judges,  the  Chief  Justice  may  permanently  terminate  the 
assignment  of  any  of  them,  or  assign  them  for  service  temporarily  in  any  dis- 
trict court  or  circuit  court  of  appeals,  but  a  concurrence  of  a  majority  of  five 
judges  is  necessary  for  a  decision.     When  the  designation  of  a  judge  is  per- 
manently terminated,  he  returns  to  the  circuit  from  which  he  was  appointed. 
The  court  is  required  to  be  always  open  for  the  transaction  of  business.     Its 
regular  sessions  are  held  in  Washington  City,  but  the  power  of  the  court  or 
any  judge  or  of  any  of  its  officers  may  be  exercised  anywhere  in  the  United 
States,  and  to  expedi'e  the  work  and  to  prevent  undue  expense  or  inconvenience 
to  suitors  the  court  is  required  to  hold  sessions  in  such  parts  of  the  T  nited 
States  as  may  be  found  desirable.     That  carriers  may  be  promptly  and  easily 
served  with  process  they  are  required  to  designate  some  one  in  Washington 
City  upon  whom  notices  and  processes  may  be  served. 
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All  actions  which  but  for  the  act  would  be  brought  by  or  against  the  Inter- 
state Commerce  Commission  must  be  brought  by  or  against  the  United  States, 
and  the  United  States  may  intervene  in  any  other  case  in  which  public  interest 
is  involved.  The  Attorney  General  has  charge  of  the  interests  of  the  United 
States  in  all  cases  pending  before  the  court,  and  may  appoint  special  counsel  to 
look  after  such  interests.  In  any  action  involving  the  validity  of  an  order  of 
the  commission  any  party  in  interest  to  the  proceedings  before  the  commission 
may  appear  as  parties  of  their  own  motion  and  as  of  right  and  be  represented 
by  counsel,  and  all  communities,  associations,  corporations,  firms,  and  indi- 
viduals who  were  interested  in  the  controversy  before  the  commission  out  of 
which  the  action  grew,  or  in  any  suit  brought  under  the  interstate-commerce 
acts  relating  to  the  action  of  the  commission,  may  intervene  at  any  time,  and 
the  action  can  not  be  disposed  of  or  discontinued  by  the  Attorney  General  over 
the  objection  of  an  intervenor,  but  an  intervenor  may  prosecute,  defend,  or 
conduct  the  proceedings  unaffected  by  any  action  or  nonaction  of  the  Attorney 
General.  The  utmost  simplicity  in  pleading  is  sought.  An  action  is  begun  by 
filing  in  the  otflce  of  the  clerk  a  written  petition  "  setting  forth  briefly  and  suc- 
cinctly the  facts  constituting  the  petitioner's  cause  of  acion,  and  specifying  the 
relief  sought." 

A  motion  to  dismiss  the  i>etition,  as  not  setting  forth  a  cause  of  action,  may 
be  filed  at  any  time  before  answer.  Unless  the  time  is  extended  by  the  court  or 
a  judge  thereof,  answer  must  be  filed  within  30  days  after  the  i)etition  is 
served,  "  which  answer  shall  briefly  and  categorically  respond  to  the  allega- 
tions of  the  petition."  No  replication  is  necessary,  and  objections  to  the  in- 
sufficiency of  either  the  petition  or  answer  may  be  made  on  the  hearing.  No 
order  can  be  made  suspending  an  order  of  the  commission  pending  the  final 
hearing  otherwise  than  upon  notice  and  after  hearing,  except  where  irrejiarable 
damage  would  othenvise  ensue  to  the  petitioner,  the  court  or  a  judge  thereof 
may  on  hearing,  after  not  less  than  three  days'  notice  to  the  commission  and 
the  Attorney  General,  allow  a  temporary  stay  in  whole  or  in  part  of  the  order 
for  not  more  than  60  days  pending  application  to  the  court  for  its  injunction,, 
and  in  which  case  the  order  shall  contain  a  specific  finding  based  upon  evidence 
submitted  to  the  judge  making  the  order  that  such  irreparable  damage  would 
result  to  petitioner,  and  specify  the  nature  of  the  damage.  From  an  inter- 
locutory order  granting  or  continuing  an  injunction  restraining  the  enforcement 
of  an  order  of  the  commission  an  appeal  may  be  taken  to  the  Supreme  Court  of  the 
United  States  within  30  days  after  the  entry  thereof.  An  appeal  from  any  final 
decree  may  be  taken  to  the  Supreme  Court  by  any  aggrieved  party  within  60 
days  after  its  entry.  Such  appeal  does  not  supersede  or  stay  the  judgment 
appealed  from  unless  tlie  Supreme  Court,  or  a  Justice  thereof ,  shall  so  direct; 
and  aj^peals  from  this  court  have  precedence  in  hearing  in  the  Supreme  Court 
over  all  other  cases  except  criminal  causes.  The  Commerce  Court  may  direct 
the  original  record  instead  of  a  transcript  thereof  to  be  transmitted  to  the 
Supreme  Court. 

The  powers  and  methods  of  procedure  of  the  court  are  thus  given  in  some 
detail  that  it  may  appear  that  every  precaution  was  taken  to  simplify  the 
proceedings,  to  hasten  the  final  determination  of  causes  brought  therein,  and 
to  safeguard  the  rights  and  privileges  of  every  party  interested  in  any  matter 
of  controversy  before  the  court. 

In  the  long  session  of  the  Sixty-second  Congress  a  bill  abolishing  the  court 
and  restoring  jurisdiction  to  the  circuit  courts  was  introduced  in  the  House  and 
referred  to  the  Committee  on  Interstate  and  Foreign  Commerce,  and  a  ma- 
jority of  the  committee  filed  a  report  strongly  favoring  the  passage  of  the  bill. 
Subsequently,  in  the  legislative,  executive,  and  judicial  appropriation  bill  a 
provision  was  inserted  repealing  those  sections  of  the  act  of  June  IS,  1910,  by 
which  the  court  was  created,  and  the  bill  while  in  this  condition  thus  passed 
both  Houses  of  Congress,  but  on  the  15th  day  of  August,  1912,  it  was  vetoed  by 
the  President  because  it  contained  a  provision  vitally  modifying  the  civil-serv- 
ice regulations,  and  also  this  provision  abolishing  the  Conmieree  Court.  The  bill 
was  again  passed  by  Congress  after  eliminating  the  civil-service  feature,  but  on 
the  21st  day  of  August,  1912.  it  was  again  vetoed  by  the  President  solely  be- 
cause it  contained  the  provision  abolishing  the  Commerce  Court. 

It  is  apparent,  therefore,  that  there  was  a  very  radical  difference  of  opinion 
as  to  the  utility  of  this  court  between  the  President  and  those  Members  of  the 
Sixty-first  Congress  who  voted  for  its  creation  on  the  one  hand,  and  a  ma- 
jority of  the  Sixty-second  Congress  on  the  other;  and  as  it  is  a  matter  which 
vitally  concerns  the  public  welfare,  a  brief  consideration  of  the  reasons  ad- 
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vnnced  for  and  apiinst  the  court,  both  at  the  time  it  was  established  and  when 
the  measures  for  its  abohshmeiit  were  peudiug  before  the  Congress,  may  be 
of  value. 

The  principal  reasons  assigned  in  favor  of  the  court  were  that  it  would  se- 
cure (1)  a  more  exi>editious  hearing  and  determination  of  cases,  (2)  uni- 
formity of  decisions,  (3)  judgments  less  likely  to  be  erroneous,  and  (4)  a  more 
economical  and  convenient  method  to  litigants.  These  reasons  will  t»e  con- 
sidered in  the  order  mentioned. 

1.  Before  the  creation  of  the  court  the  venue  of  an  action  brought  for  the 
enforcement  of  an  order  was  in  the  district  wherein  the  carrier  violating  the 
order  had  its  i>rincipal  operating  office,  or  in  which  the  disobedience  of  the 
order  hapi>ened :  of  an  action  to  annul  an  order,  the  venue  was  in  the  district 
in  which  the  principal  operating  office  of  any  carrier  against  whom  the  order 
Was  directed  was  located,  unless  such  office  was  in  the  District  of  Columbia — 
then  in  the  district  of  its  principal  office:  and  of  an  action  to  compel  observance 
of  published  rates  or  to  prohibit  discrimination,  the  venue  was  in  the  district 
wherein  the  violations  were  committed  in  whole  or  in  part.  As  to  actions  to 
compel  by  writ  of  mandamus  the  observance  of  the  provisions  of  the  inte^-state- 
conunerce  law  and  to  require  carriers  on  application  by  a  relator  to  furnish 
facilities  to  carry  traffic  on  equal  terms  with  other  shipi>ers,  no  specific  pro- 
vision was  made,  and  such  an  action  was  apparently  required  to  be  brought  in 
the  State  granting  the  carrier's  charter,  and  in  tlie  district  thereof  wherein  the 
organization  of  the  carrier  wns  maintained.  Therefore  these  cases  were  scat- 
tered through  a  large  portion  of  the  United  States,  the  greater  number,  how- 
ever, being  brought  in  those  districts  wherein  most  carriers  had  their  principal 
operating  offices. 

In  the  Hepburn  Act  Congress  had  declared  it  the  duty  of  the  Attorney  Gen- 
•^ral  to  file  in  all  cases  of  this  character  a  certificate  that  in  his  opinion  the 
case  was  one  of  general  public  importance,  as  provided  for  in  the  statute  known 
as  the  expedition  act.  On  the  filing  of  such  certificate  the  case  was  required 
to  be  given  "  precedence  over  others,  and  in  every  way  expedited,"  and  was  set 
for  hearing,  both  finally  and  for  application  for  temporary  injunction,  before 
not  less  than  three  circuit  judges,  some  of  whom  under  certain  circumstances 
might  be  district  judges.  From  an  interlocutory  order  granting  or  continuing 
an  injunction  an  appeal  could  be  taken  direct  to  the  Supreme  Court  within  30 
daj's;  and  from  a  final  decree  such  appeal  could  be  taken  in  60  days;  and  in  the 
Supreme  Court  the  case  took  priority  in  hearing  and  determination  over  all 
other  causes  except  criminal  causes.  Congress  had  therefore  done  about  all 
that  could  be  done  to  hasten  the  final  disposition  of  such  cases,  except  to  estab- 
lish a  court  whose  one  and  special  duty  was  to  hear  cases  of  this  character. 
Notwithstanding  all  these  statutory  provisions,  the  hearings  of  the  cases  were 
not  greatly  hastened.  This  was  the  result  of  the  system :  The  litigation  being 
scattered  in  various  parts  of  the  counti-y,  the  attorneys  looking  after  the  cases 
could  not  keep  them  well  in  hand,  and  the  district  attorneys  were  usually 
unfamiliar  with  both  the  facts  and  the  principles  of  law  involved.  Some  of  the 
courts  in  which  many  of  the  actions  were  brought  had  crowded  dockets,  and  it 
required  their  entire  time  to  prevent  a  further  accumulation  of  business,  and 
therefore  they  were  not  inclined  to  expedite  these  cases  on  their  own  initiative, 
but,  to  the  contrary,  responded  slowly  to  pressure  brought  to  bear  by  the  liti- 
gants. Hence  the  speed  at  which  they  progressed  was  not  satisfactory.  That 
the  Commerce  Court  has  fully  met  the  claims  of  its  advocates  in  this  respect 
there  can  be  no  doubt.  In  a  statement  showing  a  comparison  between  cases 
brought  and  disposed  of  under  the  two  systems  submitted  by  the  Attorney  Gen- 
eral to  Congress  it  appeared  that  prior  to  November  1.  1912,  seven  cases  had 
been  heard  by  the  Supreme  Court  under  the  circuit  court  plan  and  six  under 
the  Commerce  Court  plan.  Under  the  former  system  the  shortest  period  between 
the  institution  of  a  suit  and  its  argument  in  the  Supreme  Court  was  9  months, 
and  the  longest  period  was  3  years  and  30  days,- while  under  the  latter  system 
the  shortest  period  was  4  months  and  20  days,  and  the  longest  was  1  year  1 
month  and  20  days.  The  average  period  under  the  former  system  was  1  year 
9  months  and  6  days,  while  under  the  latter  it  was  9  months  and  about  8  days — 
or  an  average  difference  between  the  two  of  1  year.  When  it  is  remembered 
that  a  few  days'  additional  delay  may  entail  great  financial  loss  upim  a  carrier, 
or  possibly  put  out  of  business  a  complaining  operator  of  an  industry  on  a  car- 
rier's line,  and  that  the  life  of  an  order  of  the  commission  is  only  two  years,  it 
will  be  seen  what  the  average  additional  delay  of  a  year  means  to  the  great 
transportation  and  industrial  interests  of  the  country,  and  also  to  the  public  in 
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general,  for  which  the  public's  interests  may  be  indirect,  yet  it  is  upon  the  public 
that  the  burdens  of  high  rates  and  unjust  discrimination  finally  fall. 

2.  The  establishment  of  the  Commerce  Court  also  secures  uniformity  of  deci- 
sion in  cases  falling  within  its  jurisdiction.  As  actions  presenting  the  same 
questions  were  previously  brought  in  different  circuits,  the  decisions  of  the  lower 
courts  were  not  uniform  in  principle.  But  the  disadvantages  arising  therefrom 
were  greatly  reduced  by  the  fact  that  an  appeal  lay  as  a  matter  of  right  direct 
to  the  Supreme  Court.  However,  while  the  hearings  of  these  cases  on  appeal 
from  the  various  circuits  by  the  Supreme  Court  secured  with  reasonable  prompt- 
ness uniformity  in  the  principles  upon  which  they  were  decided,  yet  it  did  not 
secure  real  uniformity  of  decision,  because  each  judge  possesses  his  own  peculiar 
bent  of  mind  and  there  exists  a  broad  latitude  in  applying  a  certain  principle 
to  a  particular  case. 

3.  A  special  court  after  it  has  been  established  for  a  time  is  also  more  expe- 
rienced in  this  branch  of  the  law,  and  better  qualified  to  render  a  prompt  and 
correct  judgment.  In  its  reix>rt  upon  the  bill  introduced  to  abolish  the  Com- 
Dierce  Court  the  majority  of  the  House  Committee  on  Interstate  and  Foreign 
Commerce  took  the  position  that  it  required  no  expert  knowledge  of  judges  to 
decide  the  questions  presented  in  the  classes  of  cases  heard  by  that  court. 
What  was  meant  by  expert  knowledge  the  committee  did  not  undertake  to 
define.  That  this  is  a  very  distinct  branch  of  the  law^  no  one  will  deny.  Fur- 
thermore an  examination  of  the  opinions  of  the  Supreme  Court  delivered  in 
interstate-commerce  cases  will  show  that  the  questions  presented  have  been 
among  the  most  intricate  and  difficult  of  solution  that  court  has  ever  had 
before  it,  which  fact  is  further  evidenced  by  the  comparatively  numerous  re- 
versals of  the  decisions  of  the  lower  courts.  A  mere  glance  at  the  many  pro- 
visions of  the  statutes  and  a  consideration  of  the  vast  transportation  systems  of 
the  country  and  the  enormous  flow  of  interstate  traffic,  which  is  yearly  in- 
creasing by  leaps  and  bounds,  will  clearly  indicate  the  many  and  difficult  ques- 
tions that  must  be  presented  to  any  court  or  courts  upon  which  is  imposed  the 
duty  of  passing  upon  the  validity  of  the  orders  of  the  Interstate  Commerce 
Commission,  and  by  mandamus  proceedings  to  compel  an  observance  of  the 
provisions  of  the  law.  It  is  evident  therefore  that  there  must  be  a  great  ad- 
vantage in  trying  these  cases  before  a  court  which  is  familiar  with  the  statutes 
and  their  construction,  so  far  as  they  have  been  construed,  rather  than  before 
courts  which  must  be  instructed  in  each  case  in  the  rudimentary  principles  of 
the  law. 

4.  Whether  or  not  it  is  more  economical  and  convenient  for  the  litigants  to 
prosecute  their  actions  before  the  Commerce  Court  is  of  such  little  importance 
as  compared  with  the  dispatch  of  the  business  and  the  qualifications  of  the 
court  that  it  is  hardly  worthy  of  consideration.  For  the  cases  all  to  be  heard 
by  one  court  which  has  its  principal  sessions  in  Washington  is  undoubtedly 
more  convenient  for  the  Government  and  the  commission,  and  as  one  of  the 
judges  assumes  charge  of  and  adapts  himself  to  the  convenience  of  the  parties 
in  the  taking  of  evidence,  the  one  method  is  probably  about  as  convenient  to 
the  carriers  and  shippers  as  the  other. 

The  principal  objections  urged  against  the  court  were : 

First.  That  a  special  court  fails  to  take  as  comprehensive  a  view  of  questions 
as  courts  who  are  accustomed  to  pass  upon  a  great  variety  of  subjects.  In 
other  words,  that  a  special  court  is  a  narrow  court. 

There  is  force  in  this  argument  if  the  members  of  the  court  be  taken  from 
lawyers  who  have  specialized  in  that  branch  of -the  law  and  be  without  expe- 
rience in  other  branches,  and  especially  if  their  tenure  be  permanent  and  their 
work  confined  to  that  special  class  of  cases.  Every  lawyer  who  has  had  a 
varied  practice  knows  how  principles  controlling  one  branch  of  the  law  may 
be  equally  applicable  to  an  entirely  distinct  branch.  But  certainly  this  criti- 
cism can  not  be  justly  directed  against  this  court  as  now  constituted,  and  as  it 
must  under  the  present  method  be  constituted  in  the  future.  It  is  composed  at 
present  of  four^  judges,  only  one  of  whom  has  specialized  in  interstate-com- 
merce law,  and  he  for  years  had  been  a  member  of  the  Interstate  Commerce 
Commission,  and  was  its  chairman  when  appointed.  Certainly  it  was  quite 
proi^er  for  one  member  to  be  what  might  be  termed  an  expert.  Two  had  for 
ft  number  of  years  been  United  States  district  judges,  and  the  other  member 
was  a  judge  of  distinction  on  a  State  court.     After  1014  each  year  a  new  mem- 

^At  this  writing  the  vacancy  caused  by  the  successful  impeachment  of  Judge  Archbald 
has  not  been  filled. 
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ber  will  be  drawn  from  anionir  the  circuit  judges,  and  the  several  members  will 
from  time  to  time  be  required  to  do  much  general  work  on  the  circuits.  Hence 
this  criticism  is  entitled  to  no  consideration  whatever. 

Second.  That  the  court  will  necessarily  become  prejudiced  against  the  Inter- 
stijte  Commerce  Commission,  as  that  body  will  be  continually  under  attack 
before  it. 

It  might  as  well  be  urged  that  the  court  will  become  prejudiced  in  favor  of 
the  commission,  as  on  one  side  of  each  case  brought  to  annul  one  of  its  orders 
its  action  wnll  be  praised,  while  on  the  other  it  will  be  criticized.  Opposing  coun- 
sel can  very  well  be  left  to  offset  any  special  feeling  either  for  or  against  the 
commission. 

Third.  That  there  is  not  sutficient  litigation  to  justify  the  existence  of  the 
court. 

Since  its  organization  the  court  has  devoted  fully  half  its  time  to  hearing  and 
considering  these  cases.  Furthermore,  interstate-commerce  law  is  in  its  infancy. 
The  first  statute  was  enacted  but  26  years  ago.  And  when  one  considers  the 
vast  powers  of  the  commission,  the  continuous  exercise  of  which  results  in  many- 
orders  vitally  affecting  the  transportation,  industrial,  and  commercial  interests 
of  the  country,  and  also  the  character  of  complaints  independent  of  any  action 
of  the  commission  over  which  the  court  has  jurisdiction,  it  is  apparent  that 
actions  will  increase  in  number  rather  than  diminish.  Moreover,  in  the  above- 
mentioned  report  of  the  House  Committee  on  Interstate  and  Foreign  Commerce 
it  was  declared  that  there  is  sufficient  work  on  the  several  circuits  to  which  the 
members  of  the  court  belong  to  occupy  their  entire  time.  Hence,  the  establish- 
ment of  the  court  did  not  create  useless  judgeships,  and  as  this  work  must  be 
performed  by  some  court  or  courts  it  is  better  that  it  be  done  in  such  a  w^ay  as 
to  least  interfere  with  other  litigation. 

Fourth.  That  the  existence  of  the  court  tends  to  centralize  power  in  Wash- 
ington. 

No  Member  of  Congress  undertook  to  show  how  the  fact  that  its  headquarters 
are  in  Washington  can  render  it  less  efficient.  Both  the  executive  and  legisla- 
tive branches  of  the  Government  are  centralized  in  Washington,  and  the  head  of 
the  judiciary  has  always  been  located  there,  and  their  efficiency  has  never  been 
questioned  on  that  account. 

Other  objections  were  that  it  produces  additional  expense,  and  that  it  will  be 
favorable  to  special  interests,  and  be  the  object  of  popular  suspicion  and  criti- 
cism. However,  the  total  expense  of  the  court  is  only  about  $35,000  per  annum, 
a  sum  so  insignificant  in  relation  to  the  interests  involved  that  it  deserves  no 
consideration ;  and  the  court  is  no  more  likely  to  favor  special  interests  or  to  be 
the  object  of  popular  suspicion  or  criticism  than  any  other  Federal  court. 

In  the  report  of  the  House  committee  heretofore  referred  to  objection  was 
strongly  urged  against  that  feature  of  the  bill  creating  the  Commerce  Court 
which  requires  the  actions  theretofore  brought  by  or  against  the  Interstate 
Commerce  Commission  to  be  brought  by  or  against  the  United  States,  and 
places  the  interests  of  the  Government  in  charge  of  the  Attorney  General.  In 
fact,  the  criticism  was  principally  directed  against  a  supposed  suggestion  of  the 
Attorney  General  on  the  hearing  before  the  committee  that  in  suits  wherein  its 
orders  are  attacked  the  commission  ought  not  to  be  represented  by  its  own 
counsel ;  and  it  seemed  to  be  thought  that  the  fact  that  such  a  suggestion  had 
been  made  was  an  argument  in  favor  of  the  abolishment  of  the  court.  But 
under  the  statute  the  commission  has  the  right  to  and  in  fact  does  intervene  in 
every  case,  and  the  Attorney  General  can  not  take  any  action  in  any  case  which 
can  prejudice  the  rights  of  the  commission  or  any  intervening  individual  with- 
out its  or  his  consent. 

In  the  proposed  repealing  act  it  was  provided  that  all  actions  now  brought  by 
or  against  the  United  States  should  be  brought  by  or  against  the  Interstate 
Commerce  Commission,  who  were  to  employ  a  solicitor  to  have  full  charge  of 
all  such  litigation :  and  while  interested  parties  were  to  be  permitted  to  inter- 
vene, yet  no  protection  of  their  interests  was  provided  against  the  dismissal  of 
the  case  or  other  action  of  such  solicitor  as  now  exists  against  the  Attorney 
General.  Thus,  notwithstanding  the  great  public  interest  in  the  questions  in- 
volved in  these  cases,  the  Department  of  Justice  was  to  be  entirely  excluded 
from  appearing  in  them.  Which  plan  is  the  more  reasonable,  the  one  excluding 
the  commission  or  the  one  excluding  the  Department  of  Justice  from  such  rep- 
resentation? There  is  certainly  force  in  the  reason  advanced  by  the  Attorney 
General  that  the  action  of  the  commission  is  like  unto  that  of  a  court,  and  its  ap- 
appearance  in  court  in  defense  of  its  order  is  analogous  to  the  action  of  a  court  in 


JURISDICTION  OF  COMMERCE  COURT — ITS  ENLARGEMENT.  73 

defending  in  person  its  judgment  when  attacked  in  an  appellate  court.  The  reply 
that  it  is  a  legislative  body  and  that  no  appeal  lies  from  its  action  to  the  Com- 
merce Court  but  the  attack  is  collateral,  Is  technical  and  not  substantial.  In 
fixing  a  reasonable  maximum  rate  or  prescribing  what  courts  of  conduct  would 
be  nondiscriminatory  its  action  is  legislative,  but  at  the  same  time  it  must  de- 
termine, as  every  court  determines  for  Itself,  whether  it  is  proceeding  within 
the  limitations  of  its  powers.  This  is  a  question  of  law ;  and  the  question 
whether  an  order  of  the  commission  amounts  to  a  confiscation  of  the  carrier's 
property  in  violation  of  the  Constitution  is  one  of  law  and  fact ;  and  those  are 
the  questions  reviewed  by  the  courts  in  proceedings  attacking  an  order.  In  fact, 
the  mere  legislative  acts  of  the  commission  are  not  reviewable.  Hence,  the 
analogy  between  the  appearance  of  the  commission  and  of  a  court  by  counsel 
when  its  judgment  is  attacked  is  very  close. 

On  the  other  hand,  the  United  States,  through  a  representative  of  the  Depart- 
ment of  Justice,  is  required  to  prosecute  all  criminal  violations  of  the  act,  and 
it  is  a  general  principle  that  in  litigation  of  general  public  interest  such 
interests  are  looked  after  by  the  Attorney  General  or  some  one  subject  to  his 
direction-  Therefore,  if  either  should  be  excluded  from  representation,  clearly 
it  should  be  the  commission.  But  is  it  not  altogether  proper  that  both  the 
Department  of  Justice  and  the  commission  be  represented  in  these  cases?  They 
are  of  great  importance,  and  it  is  helpful  for  their  proper  decision  that  they  be 
presented  from  every  standpoint.  As  said  by  the  majority  of  the  committee,  the 
commission  have  made  a  special  study  of  the  principles  upon  which  the  order 
rests,  andJ  counsel  familiar  with  the  proceedings  before  that  body  can  best 
present  those  principles  from  their  point  of  view.  On  the  other  hand,  the  De- 
partment of  Justice  can  assume  very  much  the  same  attitude  as  the  court 
itself.  Furthermore,  it  sometimes  happens  that  the  commission  construes  some 
feature  of  the  law  favorably  to  the  carrier,  but  on  other  grounds  finds  against 
it.  In  such  a  case  the  commission  can  not  consistently  claim  that  its  order  is 
justified  under  a  different  construction  of  the  law,  while  the  Department  of 
Justice  has  no  such  embarrassment.  Experience  has  already  demonstrated 
that  either  the  representative  of  the  Department  of  Justice  or  counsel  for  the 
commission  may  raise  a  question  not  relied  upon  by  the  other  which  the  court 
may  consider  as  determinative  of  the  case.  Hence,  the  present  method  which 
provides  for  representation  by  both  the  United  States  and  the  commission  is,  I 
think,  preferable  to  the  exclusion  of  either. 

Sentiment  against  the  court  has  also  been  intensified  by  the  fact  that  upon  its 
organization  it  took  what  many  believed  to  be  too  narrow  a  view  of  the  powers 
of  the  commission  and  too  broad  a  view  of  its  own  powers,  and  therefore  nullified 
both  temporarily  and  permanently  many  orders  of  the  commission.  But  this 
criticism  is  equally  applicable  to  the  circuit  courts,  in  whom  it  is  proposed  to 
reinvest  jurisdiction.  Twenty-five  applications  for  temporary  injunctions  have 
been  made  to  the  Commerce  Court.  Of  these  12  have  been  denied,  7  granted, 
and  6  are  still  pending.  As  shown  by  the  report  of  the  Interstate  Commerce 
Commission  in  1908,  out  of  12  applications  theretofore  made  to  the  circuit  courts 
for  temporary  injunctions  6  had  been  granted.  It  is  true  that  out  of  12  cases 
decided  by  the  Supreme  Court  on  appeal  from  the  Commerce  Court  10  have  been 
reversed,  but  as  they  were  the  first  cases  heard  by  the  court  and  there  were  7 
reversals  out  of  11  appeals  from  the  circuit  courts,  this  but  demonstrates  that 
this  branch  of  the  law  is  an  intricate  one  and  shows  the  advantage  in  having 
the  cases  heard  by  a  court  familiar  with  its  principles.  The  court  will,  of 
course,  at  once  adapt  itself  to  the  views  of  the  Supreme  Court,  and,  if  permitted 
to  continue,  criticism  of  its  action  will  doubtless  soon  cease.  As  the  matter 
is  one  of  such  moment  to  the  public,  it  is  to  be  hoped  that  Congress  will  take  no 
hasty  action,  but  permit  the  court  to  continue  for  such  a  length  of  time  as  will 
fully  demonstrate  either  the  eflaciency  or  inefficiency  of  the  system. 

Mr.  Broussard.  I  should  like,  with  the  permission  of  the  commit- 
tee, to  read  a  letter  from  the  assistant  attorney  general  of  Louisiana, 
special  counsel  for  the  railroad  commission  of  Louisiana,  written 
by  him  for  the  railroad  commission.  I  should  like  to  read  this,  if 
3^ou  will  permit  me  to  do  so,  because  it  presents  the  views  of  the  com- 
mission in  my  own  State,  which  has  intervened  in  several  of  the 
suits  in  the  Commerce  Court  in  behalf  of  shippers  in  Louisiana. 
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(Said  letter  follows:) 

Attorney  General's   Office,   State  of   Louisiana, 

liaton  Rouye,  La.,  June  16,  1913. 
Hon.  Robert  C.  Broussard,  M.  C. 

Washington,  D.  C. 

My  Dear  Sir  :  I  have  just  been  jidvised  of  the  result  of  the  conference  held 
on  June  12  between  you,  Chairman  Clark  of  the  Interstate  Commerce  Com- 
mission, KeprevSentative  Fitzjj;erald,  chairman  of  the  House  Committee  on 
Appropriations.  Representative  Clayton,  chairman  House  Judiciary  Committee, 
and  Air.  l>cni:-(m.  representing  the  Department  of  Justice,  concerning  the  Sims 
bills  for  the  abolition  of  the  Connnerce  Court,  and  the  Broussard  bill,  H.  R. 
5902,  vi'hich  among  other  things  gives  jurisdiction  of  the  Commerce  Court  to 
review  negative  orders  of  the  Interstate  Commerce  Commission.  I  am  also 
advised  that  hearings  will  be  had  during  this  week  before  the  Judiciary  Com- 
mittee upon  your  bill — H.  R.  5902. 

It  was  my  hope  and  expectation  to  be  able  in  person  to  appear  before  the 
committee  and  present  the  views  of  the  railroad  commission  of  Louisiana  and 
my  own  views  as  counsel  for  the  commission  in  all  interstate  and  State  rate 
litigation. 

Owing  to  the  fact  that  I  am  engaged  now  in  the  trial  of  two  important  cases 
which  will  consume  the  best  of  this  week,  and  also  because  of  imi)ortant  hear- 
ings before  the  railroad  commission  of  Louisiana,  beginning  on  Tuesday  the 
24th,  which  reiiuire  my  personal  attention,  it  will  be  impossible  for  me  to  leave 
al;  this  time.  I  therefore  take  the  liberty  of  writing  you  my  views,  hoping  that 
you  may  present  them  to  the  committee  for  consideration. 

The  railroad  commission  of  Louisiana  has  authorized  and  requested  me  at 
the  same  time  to  present  to  the  committee  their  views  upon  the  subject  of  the 
Commerce  Court. 

This  letter  is  intended  to  be  presented  in  lieu  of  my  personal  api>earance 
before  the  House  Committee  on  the  Judiciary. 

When  the  Commerce  Court  was  created  there  was,  as  is  known  to  every  rate 
lawyer,  among  shippers  as  well  as  the  railroads  a  chaotic  condition  existing 
in  the  United  States  in  relation  to  the  review  of  the  orders  of  the  Interstate  Com- 
merce Commission  by  the  courts  on  appeal  by  the  courts.  Important  orders 
were  contested  by  the  railroads  in  the  Federal  courts  at  the  points  of  their 
■selection,  often  in  jurisdictions  great  distances  from  Washington,  and  where 
shippers'  interests  could  not  be  watched,  because  often  interested  shippers 
were  not  informed  of  the  pending  litigation  until  after  the  decision  of  the 
court  in  which  the  suit  was  filed,  and  sometimes  because  of  the  great  expense 
necessary  in  attending  the  trials.  The  delays  which  preceded  the  final  deter- 
mination of  these  important  case  were  intolerable.  There  was  a  gi'eat  demand 
all  over  the  United  States  for  a  court  of  special  jurisdiction  located  at  Wash- 
ington, where  all  cases  could  be  promptly  tried  and  speedily  determined.  The 
outcome  of  this  popular  demand  was  the  creation  by  Congress  of  the  Commerce 
Court.  As  is  the  case  with  all  newly  organized  courts  and  commissions,  the 
first  cases  filed  brought  forth  the  usual  questions  of  jurisdiction,  and  any 
conflicts  which  have  arisen  between  the  Commerce  Court  and  the  Interstate 
Commerce  Commission  were  the  result  of  jurisdictional  questions  being  pre- 
sented to  the  court.  These  questions  have  been  in  the  main  disposed  of.  and 
the  court  is  established  in  its  work.  The  cases  prevsented  to  the  Commerce 
<'ourt  have  been  determined  with  disi)atch,  and  neither  the  shippers  nor  th«' 
railroads  have  suffered  the  vexatious  delays  which  occurred  previous  to  its 
establishment. 

Now.  at  the  time  when  the  Commerce  Court  has  been  established  as  a  part  of 
the  judiciary  system  of  the  country,  first  comes  the  proiK>sition  to  abolish  it. 
and,  secondly,  comes  the  well-considered  bill,  preparetl  by  yourself,  to  extend  its 
jurisdiction. 

It  is  the  conviction  of  the  members  of  the  railroad  commission  of  Louisiana 
and  of  the  writer,  who  has  for  years  been  associated  with  the  I^ouisiana  com- 
mission, first  as  its  secretary  and  for  the  last  few  years  as  its  counsel,  that  the 
abolition  of  the  Commerce  Court  would  be  a  backward  step,  and  should  not  be 
countenanced.  It  is  a  great  commercial  court,  and  its  usefulness  and  iK)wer 
have  been  thoroughly  established.  It  affords  a  speedy  means  of  determining 
issues  which  may  arise  between  the  commission  and  the  carriers  under  its  con- 
trol:  and  it  is  important  to  all  shippers  in  the  I'nited  States  that  when  the 
commission  adopts  an  order  which  is  contested  by  the  corporation  required  to 
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perform  certain  acts  or  establish  certain  rates  tliat  the  litipition  resulting 
shonUl  be  disposed  of  without  delay.  This  end  is  gained  by  having  such  orders 
reviewable  only  in  a  court  of  special  jurisdiction.  So  much  for  the  court  as  it 
exists  to-day. 

Rut  there  is  in  the  present  law  a  gap  which  prevents  the  review  by  the  court 
of  an  order  of  the  commission  dismissing  a  proceeding  before  it  without  grant- 
ing the  relief  sought  by  complaining  shippers.  Such  orders  have  been  called 
negative  orders.  This  term  is  somewhat  misleading,  but  since  it  has  been  usefl 
to  designate  those  cases  in  which  the  commission  declines  to  grant  relief  desired, 
I  will  continue  to  use  it.  The  lack  of  the  court's  jurisdiction  over  orders  of 
the  commission  declining  relief  prayed  for  in  specific  cases  or  dismissing  com- 
plaints is  unquestionably  a  serious  defect  in  the  law  creating  the  Commerce 
Court.  This  court  should  have  the  i)ower  to  pass  upon  any  constitutional  ques- 
tion which  may  be  involved  in  a  proceeding  before  the  Interstate  Commerce 
Commission,  whether  the  commission  grants  or  refuses  the  order  prayed  for. 
In  this  way  only  can  the  entire  rights  of  shippers  be  safeguarded,  for  it  is 
likely  that  cases  will  arise  from  time  to  time,  as  they  have  done  in  the  past,  in 
which  the  commission  may  dismiss  a  complaint  wherein  an  important  constitu- 
tional question  is  involved  and  the  shipper  be  left  without  relief.  This  necessi- 
tates an  extension  of  the  powers  of  the  Commerce  Court  so  as  to  review  the 
negative  as  well  as  the  affirmative  orders  of  the  commission. 

The  railroad  commissi(m  of  Louisiana  has  from  time  to  time  represented  the 
.shippers  of  the  State  of  Louisiana  in  proceedings  before  the  Interstate  Com- 
merce Commission.  The  most  recent  and  important  cases  in  which  the 
Louisiana  commission  has  appeared  on  behalf  of  Louisiana  shippers  is  known 
as  the  Shreveport  rate  case.  In  this  case,  outside  of  the  intrinsic  unreason- 
ableness of  the  rates  attacked,  there  was  involved  a  constitutional  question  of 
gi-eat  importance,  both  to  the  railroad  commission  of  Louisiana  and  to  all  other 
State  railroad  commissions — the  question  as  to  whether  railroads  could  dis- 
criminate against  interstate  shippers  shipping  from  border-line  cities  to  points 
in  adjacent  States  in  favor  of  State  shippers  shipping  between  points  within  the 
same  State,  on  account  of  rates  made  by  a  State  railroad  commission.  It  is 
true  in  this  case  the  Interstate  Commerce  Commission  found  the  rates  attacked 
unreasonable  and  discriminative,  and  an  affirmative  order  was  entered,  cor- 
rec-ting  the  conditions  complained  of.  Had  the  commission,  however,  adhered 
to  former  decisions  in  which  it  held  that  State-made  rates  were  not  the  measure 
of  reasonable  interstate  rates,  and  dismissed  the  complaint,  the  shippers  would 
have  been  without  a  remedy,  and  the  important  questions  involved  could  not 
have  been  reviewed  by  the  Commerce  Court.  The  destruction  to  the  busines.^ 
of  Louisiana  interstate  shippers  would  have,  therefore,  continued  uninterrupted. 
This  is  an  assumed  condition  which  may  arise  at  any  time.  It  emphasizes  the 
necessity  for  enlarging  the  jurisdiction  of  the  Commerce  Court. 

It  is  impossible  to  conceive  of  any  logical  reason  for  abolishing  the  Com- 
merce Court.  It  is  composed  of  eminent  jurists.  It  is  highly  qualified  to  per- 
form its  work.  It  brings  into  its  decisions  the  experience  and  training  of  years 
in  the  study  of  the  special  cases  which  come  before  it.  It  is  necessary  to  the 
complete  system  of  railroad  regulation  in  the  United  States.  The  Interstate 
Commerce  Commission  is  a  body  of  technical  men.  and  among  its  members  are 
found  able  lavs'yers,  economists,  and  railroad  men.  Their  work  has  attracted 
the  admiration  of  the  entire  country.  They  are  solving  the  most  difficult  trans- 
portation problems  daily  with  satisfaction  to  all  concerned.  But  there  must 
ever  arise  between  the  commission  and  the  litigants  before  it  differences  upon 
questions  of  law.  The  commission  can  not  act  as  jury  and  judge:  it  can  not 
be  a  commission  and  a  court.  Therefore  it  follows  that  there  must  be  some 
court  in  which  the  orders  of  the  commission  may  be  reviewed  and  there  always 
will  be.  It  is  far  better  that  the  Commerce  Court,  whose  work  is  now  estab- 
lished, should  be  continued  and  the  defects  in  the  law  under  which  it  exists 
corrected,  rather  than  by  any  process  either  of  elimination,  strangulation,  or 
direct  repeal,  the  court  should  be  abolished. 

In  the  unexpectedly  short  time  which  has  been  given  for  the  hearings  before 
the  committee  it  is  impossible  to  discuss  this  subject  as  fully  as  is  desired,  and 
previous  engagements — the  writer  being  at  this  time  engaged  in  trying  imi>or- 
tant  rate  cases  and  the  members  of  the  commission  about  to  enter  upon  a  pre- 
viously arrange<l  session — prevent  my  personal  appearance  before  the  commit- 
tee. I  therefore  submit  these  hurriedly  prepared  views  for  the  consideration 
of  the  committee  and  hope,  in  behalf  of  the  State  of  Louisiana  as  well  as  the 
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entire  Fnited  States:,  that  action  will  be  taken  by  the  comniittee  perpetuating 
the  Commerce  Court  and  enlarging  its  jurisdiction. 

I  carefully  examined  the  bill  which  has  been  prepared  and  introduced  by  you 
recently  when  I  was  in  Washington,  and  I  am  thoroughly  in  harmony  with  its 
provisions.  If  carried  into  effect,  it  will  afford  complete  relief  from  the  only 
criticisms  which  Lave  been  made  against  the  Commerce  Court  in  this  section, 
namely,  that  its  .iurisdiction  was  eliminated,  and  the  review  of  affirmative  orders 
of  the  Interstate  Conmierce  Commission. 
With  best  wishes,  I  am, 

Very  sincerely,  yours,  W.  M.  Barrow, 

Assistant  Attorney  General, 
Special  Council  for  the  Railroad  Commission  of  Louisiana. 

I  thought  I  would  read  this  letter  because  of  the  importance  of  the 
Shreveport  rate  case,  which  the  Supreme  Court  confirmed  not  long 
ago,  and  the  Tap  Line  cases,  which  are  of  such  vast  interest  to  Louisi 
ana,  Texas,  Arkansas,  North  Carolina,  Missouri,  and  all  of  the  short 
roads  throughout  the  lumber  sections  of  the  various  States,  in  which 
suit  the  Louisiana  commission  has  intervened  in  order  to  protect  the 
short  lines  in  the  State  of  Louisiana,  which  constitute  practically 
one-half  of  the  short  roads  involved  in  that  suit. 

If  the  committee  permits  me  to  proceed  as  w^e  did  the  other  day,  I 
would  like  to  ask  the  committee  to  be  kind  enough  to  hear  Mr.  Maher, 
deputy  clerk  of  the  Supreme  Court. 

STATEMENT  OF  MR.  JAMES  D.  MAHER,  DEPUTY  CLERK  OF  THE 
SUPREME  COURT  OF  THE  UNITED  STATES. 

Mr.  Maher.  Mr.  Broussard  gave  me  a  copy  of  his  bill  and  asked 
me  to  look  up  some  data  for  him  in  relation  to  the  three  classes  of 
cases  which  are  proposed  to  be  taken  from  the  Supreme  Court  and 
transferred  to  the  Commerce  Court.  I  have  looked  over  the  docket 
for  the  past  term,  which  has  just  closed,  and  I  find  there  were  35 
appeals  from  Porto  Rico,  12  from  the  Philippine  Islands,  and  46 
appeals  in  bankruptcy  cases,  the  three  classes  of  cases  which  Mr. 
Broussard  directed  my  attention  to  particularly.  That  is  a  total  of 
93  cases  out  of  1,180,  the  total  number  of  cases  on  the  docket  for  the 
past  term. 

Mr.  Webb.  For  the  past  term? 

Mr.  Maher.  Yes;  the  term  that  closed  on  Monday  last. 

Mr.  FitzHenry.  How  many  bankruptcy  cases  did  you  say  ? 

Mr.  Maher.  Forty-six. 

Mr.  FitzHenry.  How  many  from  Porto  Rico? 

Mr.  Maher.  Thirty-five;  and  from  the  Philippine  Islands  12.  I 
have  also  prepared  a  table  showing  the  number  of  cases  filed  and 
disposed  of  beginning  with  the  year  1890,  which  was  the  largest 
docket  the  Supreme  Court  ever  had,  having  a  total  of  1,800  cases. 
That  was  the  term  at  which  the  Evarts  Act,  so  called,  went  into  effect. 
It  show^s  the  effect  of  that  act  on  the  docket  of  the  court.  The  cases 
decreased  from  1,800  in  1890  to  682  in  1904.  ^Vlien  the  court  ad- 
journed for  the  October  term,  1904,  they  left  undisposed  of  only  280 
cases,  the  smallest  number  within  my  recollection  since  my  connec- 
tion with  the  court.  Then  it  gradually  increased  until  at  the  term 
before  this  last  one  it  got  up  to  671  cases  undisposed  of.  The  court 
has  done  so  well  at  this  past  term  that  when  they  adjourned  the  other 
day  there  were  only  604  cases  undisposed  of,  and  of  that  number 
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there  were  about  25  or  30  which  have  already  been  argued  and  which 
are  now  simply  awaiting  decision,  which  would  leave  to  be  heard  at 
the  next  term  about  575  cases,  with  the  additions  that  may  come  be- 
tween now  and  when  the  court  meets  in  October. 

Mr.  AVebb.  Will  you  state  the  number  of  cases  docketed  within  the 
last  year  from  the  Philippine  Islands  and  Porto  Rico,  and  also  the 
number  of  bankruptcy  cases? 

Mr.  Maher.  Well,  they  all  appeared  on  the  docket  of  the  last  term. 
Of  course,  that  docket  covers  a  period  of  time  for  three  years. 

Mr.  Webb.  Thai:  is  what  I  was  getting  at.  You  did  not  mean  to 
say  that  the  cases  w  ere  filed  within  the  last  year  ? 

Mr.  Maher.  Not  at  all ;  I  did  not  want  to  be  so  understood. 

Mr.  Webb.  But  they  are  the  cases  which  have  been  filed  during  the 
last  number  of  years  ? 

Mr.  Maher.  Yes. 

Mr.  Webb.  And  are  still  pending  and  undisposed  of? 

Mr.  Maher.  Yes.  Some  of  them,  however,  have  been  disposed  of  at 
this  term. 

Mr.  Webb.  I  imagine  so.  You  do  not  know  the  character  or  the 
importance  of  these  cases  pending  from  Porto  Rico  and  the  Philip- 
pine Islands? 

Mr.  Maher.  No,  sir;  I  do  not. 

Mr.  Brouss.\rd.  May  I  ask  Mr.  Maher  some  questions? 

Mr.  Webb.  Yes. 

Mr.  Broussard.  How  long  does  it  take  a  case  from  the  time  it  is 
docketed  in  the  Supreme  Court  to  reach  a  final  conclusion  ? 

Mr.  Maher.  If  a  case  is  not  advanced  for  special  reasons,  it  will 
take  at  least  tAvo  years  to  dispose  of  it. 

Mr.  Broussard.  You  have  a  table  of  the  number  of  years? 

Mr.  Maher.  I  have  prepared  a  table  covering  a  period  from  1890, 
when  the  Evarts  Act  went  into  effect,  down  to  and  including  the  term 
just  closed. 

Mr.  Webb.  Just  give  that  to  the  stenographer,  and  it  will  be  in- 
corporated in  the  record. 

(Said  table  follows:) 

SUPREME    COURT    OF    THE    UNITED    STATES. 

Statement  of  cases  filed,  disposed  of,  etc.,  1890-1912. 


Term. 


October  term,  1890. 

1891 

1892 

1893 

1894 

1895 

1896 

1897 

1898 

1899 

1900 

1901 


Num- 
ber of 
cases 
filed. 


623 
379 
275 
280 
332 
382 
284 
302 
520 
370 
401 
383 


Total 

num- 

Un- 

ber  of 

Dis- 

cases 
on 

posed 
of. 

posea 
of. 

dock- 

et. 

1,800 

610 

1,190 

1,569 

496 

1,073 

1,348 

414 

934 

1,214 

500 

714 

1,046 

406 

640 

1,022 

489 

533 

817 

"      434 

383  1 

68.5 

372 

313 

833 

529 

304 

674 

371 

303 

704 

368 

336  t 

719 

375 

344 

[Term. 


October  term.  1902 

1903 

1904 

1905 

1906 

1907 

1908 

1909 

1910 

1911 

1912 


Total 

Num- 
ber of 

cases 

num- 
ber of 
cases 

Dis- 
posed 

filed. 

on 
dock- 
et. 

of. 

385 

729 

423 

425 

731 

449 

400 

682 

402 

488 

768 

463 

476 

781 

438 

471 

814 

393 

487 

908 

430 

503 

981 

395 

509 

1.095 

455 

530 

1,170 

499 

509 

1.180 

576 

Un- 
dis- 
posed 
of. 


306 

282 
280 
305 
34.3 
421 
478 
586 
640 
671 
604 
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Mr.  Broussard.  Have  3^011  made  any  estimate  of  the  cases  coming 
from   the   Canal   Zone  ? 

Mr.  jMaher.  We  have  neA^er  had  but  one  case  from  the  Canal  Zone 
and  in  that  case  the  court  held  the  writ  of  error  that  was  allowed 
was  incompetently  allowed  because  there  was  no  law  to  cover  it. 

Mr.  Broussard.  But  w^hen  the  civil  government  goes  into  effect 
under  the  bill  passed  at  the  last  session  of  Congress,  or  when  it  is 
put  into  effect  by  Executive  order,  a  court  will  be  created  there, 
and  of  course  there  will  of  necessity  be  considerable  litigation.  At 
the  ])resent  time  the  canal  is  being  administered  under  military  law, 
and  there  are  but  very  few  cases  which  find  their  Avay  to  the  Supreme 
Court.     I  merely  wanted  to  make  that  statement  at  this  point. 

Mr.  Webb.  Are  there  any  questions  by  the  committee ?  If  not,  we 
thank  you,  Mr.  Maher. 

Mr.  McCoy.  I  would  like  to  ask  Mr.  Broussard  a  question.  Sup- 
]:)0se  the  Commerce  Court  Avere  given  jurisdiction  over  cases  coming 
from  the  Philippine  Islands  and  Porto  Rico,  and  that  some  very 
serious  constitutional  questions  are  involved,  and  suppose  this  pro- 
posed bill  should  become  the  law?  Under  the  law  could  the  parties 
take  questions  of  that  kind  to  the  Supreme  Court  of  their  own  accord 
or  could  the  Supreme  Court  itself  bring  such  cases  before  it  for 
consideration  ? 

Mr.  Broussard.  There  is  a  provision  in  the  bill  for  certiorari  limit- 
ing the  function  of  the  Supreme  Court  merely  to  review  the  law 
involved  but  not  the  facts.  We  have  a  similar  provision  in  the  con- 
stitution of  Louisiana,  which  prompted  me  to  urge  the  same  plan 
here.  The  circuit  courts  decide  cases  up  to  a  certain  amount  to 
a  finality,  but  if  the  law  of  the  decision  as  rendered  is  contested  by 
either  side  then  they  go  to  the  Supreme  Court  for  the  interpretation 
of  the  law.  But  in  doing  that  they  present  purely  questions  of  law, 
and  this  proceeding  does  not  involve  a  great  amount  of  labor  on  the 
part  of  the  court.  It  is  simply  an  interpretation  or  review  of  the 
law. 

Mr.  McCoy.  Then  the  scheme  of  this  bill  Avould  be  to  have  one 
appeal  to  the  Commerce  Court,  and  that  questions  of  law  could  be 
taken  up  only  on  certiorari? 

Mr.  Broussard.  Yes,  sir;  that  would  present  simply  questions  of 
law,  and  those  questions  the  court  would  dispose  of  very  rapidly. 
At  the  present  time  when  the  commission  has  determined  a  rate  and 
issues  an  affirmative  order  the  complainant  may  go  into  the  Com- 
merce Court,  but  only  upon  the  law  involved  in  the  order  and  not 
upon  the  facts;  the  facts  as  determined  by  the  commission  are  con- 
clusive. In  this  instance,  the  facts  Avould  be  conclusive  as  found  by 
the  Commerce  Court,  and  only  the  law  involved  in  the  litigation 
would  come  to  the  Supreme   Court. 

Mr.  McCoy.  Why  should  not  the  Commerce  Court  be  limited 
simply  to  a  review  of  the  law  ? 

Mr.  Broussard.  It  is  limited  to  a  review  of  the  law^  in  so  far  as 
the  commission  is  concerned. 

Mr.  McCoy.  I  mean  on  cases  coming  from  the  Philippine  Islands 
and  Porto  Rico  ? 

Mr.  Broussard.  Well,  that  might  be  done,  but  I  think  the  broader 
scope  would  be  to  permit  them  to  consider  the  facts.  They  would 
not  be  hampered,  and  it  would  probably  be  better  in  the  interest  of 
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litigants  that  the  facts  should  go  to  that  court,  the  object  being  to 
relieve  the  Supreme  Court.  You  have  heard  of  the  condition  of  the 
docket  in  that  court,  and  there  is  no  chance  of  any  great  decrease 
being  made,  through  no  fault  of  the  judges,  however,  because  they 
work  all  the  time.  I  know  from  reliable  information  that  the  judges 
work  all  the  time  and  that  there  is  no  set  of  public  officials  anywhere 
that  work  harder.  But  they  are  simply  overwhelmed  because  of  the 
increased  amount  of  work  under  the  increased  legislation  of  this 
country.  When  you  come  to  consider  the  forty-odd  legislatures  of 
the  States  enacting  laws  right  along,  practically  every  day  of  the  year, 
and  then  Congress  sitting  all  the  time,  legislating  along  modern  lines, 
along  progressive  ideas,  the  docket  of  the  Supreme  Court  must  con- 
tinue to  increase,  and  no  doubt  before  long  other  classes  of  cases  will 
have  to  be  sent  to  some  other  court  with  the  right  of  review  upon 
questions  of  law.  The  clerk  has  told  the  committee  that  it  takes  prac- 
tically two  years,  unless  there  is  a  special  rule  to  advance  the  case, 
for  the  Supreme  Court  to  finally  determine  a  case.  It  is  an  unfortu- 
nate condition,  but  inasmuch  as  the  Constitution  places  a  dual  restric- 
tion for  the  trial  of  cases  in  the  Supreme  Court  by  having  only  one 
court  to  try  all  cases,  making  a  majority  of  the  court — Avhich  I  think 
is  a  good  provision — a  quorum  for  the  transaction  of  business,  that 
condition  is  bound  to  continue  and  will  increase  as  legislation  goes 
forAvard. 

The  Committee  on  Interstate  and  Foreign  Commerce,  of  which  I 
was  formerh^  a  member,  reported  a  bill,  which  passed  Congress,  for 
the  physical  valuation  of  railroads,  and  a  whole  lot  of  litigation  will 
grow  out  of  that  legislation.  And  these  cases,  and  other  cases,  will 
continue  to  crowd  the  docket  of  the  Supreme  Court,  and  it  is  within 
the  province  of  Congress  to  find  a  means  whereby  that  court  may  be 
relieved  of  such  a  mass  of  business  and  avoid  such  delays  as  really 
amount  to  a  denial  of  rights. 

Mr.  McCoy.  My  question  went  more  to  what  the  limit  of  the  juris- 
diction of  the  Commerce  Court  should  be  on  appeals  from  the  Philip- 
pine Islands  and  Porto  Rico.  I  think  that  in  a  number  of  States — 
perhaps  I  am  not  cor'i'ectly  informed,  but  in  Massachusetts,  for  in- 
stance— there  is  only  one  appeal  and  that  is  on  the  law,  and  I  think 
there  is  a  great  deal  of  agitation  in  the  country  to  have  the  findings 
of  fact  conclusive  unless  there  is  an  error  of  law  in  the  findings  before 
the  lower  court.  I  was  only  suggesting  whether  it  would  not  be  wise 
to  limit  the  Commerce  Court  to  a  review  of  the  law  and  not  give  that 
court  jurisdiction  to  review  the  facts,  because  that  imposes  a  big  bur- 
den upon  the  court;  that  is,  the  consideration  of  a  big  record,  and 
that  is  one  of  the  things  that  clogs  a  good  many  of  the  appellate 
courts,  the  fact  that  they  must  go  over  a  great  big  record  of  facts. 

Mr.  Brox'ssard.  There  are  two  things  I  would  like  to  bring  to  the 
attention  of  the  committee  in  reference  to  Mr.  McCoy's  statement. 
One  is  this:  That  if  the  docket  of  the  Commerce  Court  was  as 
crowded  as  the  docket  of  the  Supreme  Court  Ave  might  consider  the 
advisability  of  shortening  these  cases  by  simply  having  questions  of 
laAv  presented  to  the  Commerce  Court;  but  that  AA-ill  not  be  the  con- 
dition of  the  Commerce  Court  for  some  time  to  come,  and  until  that 
condition  arises,  Avhere  that  docket  becomes  croAvded,  it  might  as  Avell 
revieAv  the  facts  as  well  as  the  laAv. 
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Mr.  McCoy.  Is  it  not  stated  in  this  record  that  it  takes  nine  months 
to  reach  a  decision  after  an  appeal  has  been  taken  to  the  Commerce 
Court? 

Mr.  Broussard.  No;  to  reach  a  decision  by  the  Supreme  Court. 
The  dehiy  is  not  so  much  in  the  Commerce  Court  as  it  in  the  crowded 
docket  of  the  Supreme  Court. 

Mr.  McCoy.  How  long  does  it  take  to  reach  a  case  in  the  Commerce 
Court? 

Mr.  EsTEPvLTNE.  It  can  be  reached  in  five  days.  On  an  application 
for  an  injunction  they  have  to  give  five  days'  notice  under  the  statute, 
and  it  comes  to  a  hearing  on  the  question  of  tlie  issuance  of  a  pre- 
liminary injunction,  and  the  court  may  decide  that  question  in  two 
or  three  days.  If  a  preliminary  injunction  is  issued  we  make  a  mo- 
tion right  away  for  final  hearing  and  we  hold  right  to  it  until  we 
get  it. 

Mr.  McCoy.  And  that  takes  about  how  long? 

Mr.  EsTERLiNE.  They  may  take  evidence  for  30  days,  and  it  may 
go  along  for  two  or  three  months. 

Mr.  McCoy.  Do  thev  take  further  testimonv  in  the  Commerce 
Court? 

Mr.  EsTERLiNE.  Yes ;  they  have  taken  testimony  in  some  cases  and 
in  others  they  have  not  taken  testimony;  it  depends  upon  the  circum- 
stances of  the  case.  In  the  Intermountain  rate  case,  as  I  said  the  other 
day,  the  preliminary  injunction  was  issued  in  December  and  on  the 
19th  of  February  the  Attorney  General  was  making  his  argument 
in  the  Supreme  Court  on  final  hearing. 

Mr.  McCoy.  Was  that  case  expedited? 

Mr.  EsTERLiNE.  Oh,  yes,  indeed. 

Mr.  McCoy.  I  mean,  it  w^as  advanced  under  the  rule? 

Mr.  EsTERLiNE.  Yes. 

Mr.  McCoy.  So  that  would  not  be  a  typical  case  ? 

Mr.  EsTERLiNE.  No ;  but  it  shows  what  is  possible.  Of  course,  if  an 
injunction  is  denied  and  tlie  rates  stand  we  are  in  no  hurr}?-  about 
advancing  the  case.  If  an  application  for  an  injunction  against  an 
order  denying  the  rates  is  not  allowed  we  are  not  in  any  hurry  about 
having  it  taken  up  because  every  day  we  are  winning  the  case:  the 
shippers  get  the  benefit  of  the  rates,  and  after  a  while  the  railroads 
become  reconciled  to  the  rates  and  allow  them  to  stand.  But  if  a 
case  goes  against  us  there  is  no  time  lost. 

Mr.  Broussard.  I  want  to  mention  another  thought  in  connection 
Avith  questions  asked  by  Mr.  McCoy,  and  it  is  this,  that  cases  which 
come  to  the  Supreme  Court  from  the  Philippine  Islands,  from  Porto 
Rico,  and  which  will  come  to  the  court,  a  great  many  of  them,  from 
the  Canal  Zone,  are  under  a  different  system  of  law;  they  involve  a 
different  system  of  law  than  in  use  in  many  of  the  States,  with  the 
exception  of  Louisiana.  They  have  the  Napoleon  Code  or  the  Span- 
ish Code,  which  is  an  entirely  different  system  from  the  system  exist- 
ing in  all  the  States  of  the  Union  where  the  common  law  prevails. 
So  that  it  is  difficulty  and  I  know  whereof  I  speak,  for  a  judoe  who 
has  been  concerned  with  common-law  cases  to  grasp  the  difference 
between  the  tAVO  systems  of  law  and  apply  it  Avith  tlnit  rapidity  that 
his  knowledge  of  the  common  law  and  his  experience  has  trained 
him  to  apply  in  common-laAv  cases.  And  when  AA^e  mention  the  num- 
ber of  cases  that  the  Supreme  Court  will  be  relieved  of  we  do  not 
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really  show  the  great  relief  that  will  come  to  that  court.  So  that 
the  number  of  cases  which  will  be  taken  away  from  the  Supreme 
Court  does  not  show  the  i^reat  relief  which  will  in  reality  be  afforded. 

That  Avas  the  idea  I  had  in  mind,  taking  that  class  of  cases  away 
from  that  court  and  giving  them  to  the  Connnerce  Court,  which  could 
specialize  upon  these  matters  just  as  they  have  specialized  upon  ques^ 
tions  of  transportation. 

Mr.  McCoy.  How  are  questions  of  fact  determined  in  the  Philip- 
pine Court  of  First  Instance;  by  jury? 

Mr.  Broussari).  Civil  cases  under  the  civil  law  are  triable  by  the 
judge.  Under  the  civil  law,  if  you  ask  for  a  jury  in  the  trial  of  a 
case  you  must  make  a  deposit  to  pay  the  jurors,  and  you  do  not  get 
this  money  back  until  after  the  case  is  finally  determined,  when  it  is 
taxed  against  the  losing  party,  either  plaintiff  or  defendant.  That 
is  the  case  in  Louisiana ;  in  Louisiana  we  seldom  try  any  civil  case 
before  a  jury  unless  it  is  a  case  involving  damages  from  accidents; 
practically  all  other  cases  are  tried  by  the  judge. 

Mr.  Taggart.  And  in  cases  tried  before  juries  the  court  may  arbi- 
trarily set  aside  the  verdict? 

Mr.  Broussard.  Yes,  sir.  I  have  seen  cases  of  this  character: 
After  a  jury  trying  a  personal-damage  case  brings  in  a  verdict,  the 
judge,  the  very  next  morning,  on  his  own  motion,  may  set  aside  the 
verdict  of  the  jury. 

Mr.  Webb.  That  is  true  in  a  great  many  States. 

Mr.  Broussard.  Yes,  sir.  The  civil  law  does  not  contemplate  very 
much  trial  by  jury.  Of  course,  our  criminal  cases  are  tried  by  jury 
and  under  the  common  law. 

Mr.  McCoy.  You  mean  that  when  the  judge  in  a  civil  court  sets 
aside  a  verdict  he  may  do  it  practically  arbitrarily,  and  that  no  mat- 
ter how  he  does  it  there  is  no  appeal  because  he  does  it.  When  a 
judge  sets  aside  a  verdict  in  a  common-law 'court  they  can  review  his 
action. 

Mr.  Broussard.  The  only  remedy  you  have  is  to  put  up  more  money 
to  pay  another  venire  and  try  the  case  over  again.  The  tendency 
under  this  civil-law  system  is  to  discourage  civil  litigation  before 
juries,  and  this  system  makes  the  judgeship  a  more  important  element 
in  the  court  trial  machinery. 

When  this  character  of  cases  comes  before  the  Supreme  Court  it 
is  doubtless  much  more  difficult  for  the  Supreme  Court  to  reach 
what  they  consider  a  decision.  In  the  United  States  court  the  lawyer 
practicing  in  New  Orleans  practices  under  the  common  law  and  in  the 
State  courts  he  practices  under  the  civil  law^,  and  therefore  he  has 
taken  a  course  in  both  systems  of  jurispnidence.  They  take  courses 
in  both  the  common  law  and  the  civil  law,  so  that  they  are  prepared 
to  practice  in  both  courts.  I  thought  it  was  proper  to  call  the  atten- 
tion of  the  committee  to  this  because  of  the  number  of  cases  of  that 
class  that  come  before  the  Supreme  Court  that  might  properly  come 
within  these  other  classes,  and  I  thought  that  possibly  this  committee 
might  deem  it  proper  to  have  these  other  classes  of  cases  included 
here.  I  was  strongly  inclined  to  put  them  in  this  bill,  but  did  not 
do  so  because  I  feared  factious  opposition  to  it. 

Mr.  Webb.  There  is  a  demand  in  reference  to  the  review  of  nega- 
tive orders. 
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Mr.  BRorssARD.  Yes,  sir;  that  is  a  universal  demand  on  the  part 
of  every  shipper  in  the  country.  I  do  not  know  of  any  commercial 
body  in  the  country  that  does  not  th'nk  that  when  the  counsel  for  the 
commission  advises  the  commission  as  to  the  law  which  results  in  the 
issuance  of  a  negative  order  the  action  of  the  commission  should  be 
judicially  reviewed.  If  the  action  of  the  commission  is  the  granting 
of  an  affirmative  order,  the  present  theory  of  the  law  is  that  the  com- 
mission's judgment  is  fallible,  but  if  the  counsel  for  the  commission 
gives  the  commission  his  interpretation  of  the  law  which  results  in 
the  commission  saying, ''  No :  Ave  will  not  grant  this  order,"  the  theory 
then  is  that  the  judgment  of  the  commission,  based  on  the  advice  of 
its  counsel,  is  infallible.  Under  any  system  of  law  it  is  not  conceiv- 
able that  the  opinion  of  counsel  when  given  in  one  direction  can  be 
infallible,  but  Avhen  given  in  another  direction  shall  be  fallible.  It 
is  not  the  fault  of  the  Commerce  Court  that  this  condition  exists;  it 
is  not  the  fault  of  the  commission  that  this  condition  exists,  but  it  is 
the  fault  of  Congress,  which  said,  for  some  reason,  I  do  not  know 
why,  *'  You,  Mr.  Railroad,  can  come  into  the  court  every  time  you  are 
ordered  to  do  something,  but  you,  Mr.  Shipper,  shall  not  go  into  court 
on  actions  of  the  commission  affecting  your  rights;  you  are  foreclosed, 
because  the  commission  is  infallible  upon  that  point."  It  is  incon- 
ceivable to  me  how  that  theory  could  have  entered  into  the  legislation 
of  this  country.  I  can  not  conceive  of  any  reason  why  it  should  b^ 
so,  yet  it  is  a  t'act  that  this  anomalous  condition  does  exist,  and  it  is 
a  condition  that  ought  to  be  remedied. 

Now,  many  of  the  controversies  before  the  Interstate  Commerce 
Commission  are  not  controversies  between  railroads  and  shippers  di- 
rectly, but  are  controversies  that  arise  between  communities  or  be- 
tween competitors  in  the  same  line  of  business.  I  might  point  out 
a  case  that  occurred  here  recently  involving  the  rate  on  tobacco  from 
Henderson.  Ky.,  to  New  Orleans.  The  rate  on  tobacco  from  Hender- 
son, Ky.,  to  New  Orleans,  for  export  to  Europe  on  the  same  railroad, 
was  2  cents  less,  according  as  its  destination  in  Europe  was  one  point 
or  another.  In  other  words,  the  rate  was,  say,  23  cents  on  the  tobacco 
on  the  same  railroad,  consigned  by  the  same  shipper  from  Henderson 
to  New  Orleans,  but  the  rate  on  the  same  goods  over  the  same  rail- 
j"oad  consigned  by  the  same  shipper  and  carried  between  the  same 
points  was  2  cents  more,  or,  say,  25  cents  if  the  consignment  for  ex- 
]jfOrtation  was  to  a  different  port  in  Europe.  If  the  railroad  received 
a  just  rate  of  23  cents  in  one  case,  the  service  could  not  possibly  be 
worth  25  cents  in  the  other  case,  because  the  service  of  the  carrier  in 
both  cases  was  identical.  Now,  the  Board  of  Trade  of  New  Orleans 
took  up  this  question.  The  railroad  commission  of  Louisiana  has 
been  very  active  in  these  matters;  that  is,  in  taking  up  these  ques- 
tions to  the  commission.  It  was  shown  conclusively  that  there  was 
no  difference  in  the  service  rendered  b}^  the  carrier;  it  was  shown  that 
the  tobacco  was  delivered  at  the  same  wliarf  on  the  river  front,  but 
the  commission  refused  to  grant  an  order.  That  made  it  a  negative 
proposition,  and  that  was  the  end  of  it.  The  chamber  of  commerce 
or  board  of  trade  could  not  go  into  court  with  it.  I  know  of  many 
other  instances  involving  the  same  proposit'on. 

Another  case  I  have  in  mind  involved  the  shipment  of  pig  iron. 
Of  course,  I  have  gathered  this  information  from  newspaper  ac- 
counts, and  I  have  not  investigated  the  cases,  br.t  am  relying  upon 
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the  information  given  me.  Nor  do  I  wish  to  be  understood  as  ciiti- 
cizing  the  commission.  Pig  iron  was  shipped  to  Atlanta,  Ga.,  at  a 
lower  rate  than  to  New  Orleans,  although  the  haul  to  New  Orleans 
was  shorter  than  the  haul  to  Atlanta.  This  pig  iron  was  consigned 
to  foundries  engaged  in  the  manufacture  of  sugarhouse  furnishings. 
The  rate  on  the  pig  iron  to  Atlanta  was  cheaper  than  the  rate  to  New 
Orleans,  although,  as  I  have  said,  the  haul  to  New  Orleans  was 
shorter.  The  board  of  trade  took  that  proposition  up  with  the  com- 
mission in  an  effort  to  equalize  the  rates.  The  Board  of  Trade  of 
New  Orleans  complained  that  Atlanta  was  getting  the  benefit  of  a 
trade  that  rightfully  belonged  to  New  Orleans.  The  manufactured 
material  was  used  in  Louisiana;  yet  it  was  cheaper  to  take  the  pig 
iron  to  Atlanta  and  manufacture  it  to  be  sold  in  Louisiana.  At  any 
event,  the  board  of  trade  thought  that  it  was  a  matter  of  sufficient 
importance  to  take  up.  In  that  case  a*  negative  order  was  issued, 
and  the  board  of  trade  could  go  no  further.  They  Avere  stopped  at 
that  point;  but  if  an  affirmative  order  had  been  granted,  that  order 
could  have  been  appealed  by  the  proper  body  and  adjudicated  in 
court.  There  are  two  or  three  other  cases  of  the  same  character  that 
I  have  heard  of  and  could  bring  to  the  attention  of  the  committee. 
I  do  not  personally  know  of  these  cases,  but  rely  upon  newspaper 
accounts.  I  do  not  know  that  these  are  authentic  decisions.  I  know, 
however,  that  wherever  the  action  of  the  commission  is  of  a  negative 
character,  or  is  not  to  issue  an  order  at  all,  that  is  the  end  of  the  con- 
troversy. When  the  commission  so  interprets  the  law  that  it  deems 
no  affirmative  action  by  the  commission  necessary  or  proper  the 
theory  of  our  law  is  that  they  are  infallible  in  that  judgment,  but 
when  they  so  interpret  the  law  as  to  deem  affirmative  nction  neces- 
sary the  theory  of  our  laAv  is  that  their  judgment  is  fallible. 

Mr.  Taggart.  When  the  commission  issues  an  order  directing  a 
carrier  to  do  a  thing  that  order  lasts  tw^o  years,  does  it  not  ?  I  under- 
stood counsel  to  say  that  when  an  injunction  was  granted  against  the 
execution  of  an  order  and  an  appeal  taken  the  order  is  negatived  by 
the  proceeding  itself;  that  is,  that  the  appeal  takes  up  the  two  years' 
time 

Mr.  EsTERLTNE  (interposing).  Exactly- 


Mr.  Taggart  (interposing).  Do  vou  remedv  that  condition  in  this 
bill? 

Mr.  Broussard.  Yes,  sir. 

Mr.  EsTERLiNE.  That  was  true  under  the  old  system,  but  not  under 
the  Commerce  Court  system. 

Mr.  Taggart.  Do  you  mean  to  say  that  is  not  the  law  now? 

Mr.  EsTERLiNE.  No,  sir:  that  was  true  under  the  old  circuit  court 
system. 

Mr.  Taggart.  Then,  they  were  making  that  point  in  behalf  of  the 
continuation  of  the  Commerce  Court  ? 

Mr.  EsTERLiNE.  Exactly. 

Mr.  FitzHenry.  Have  you  investigated  the  character  of  cases 
which  now  remain  undisposed  of  by  the  Supreme  Court  ? 

Mr.  Broussard.  Only  a  few  of  them.  Some  of  them  are  of  such 
national  importance  that  the  newspapers  have  published  lists  of  those 
that  had  to  remain  over.  The  court  sat  one  month  lono^er  than  it 
ought  to  have  sat  under  its  rules. 
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Mr.  FitzHenry.  The  interniountain  cases  were  not  decided. 
There  were  604  cases  remaining  on  the  Supreme  Court  docket  undis- 
posed of.  Now,  have  you  attempted  to  make  a  classification  or  digest 
showing  the  nature  of  those  604  cases? 

Mr.  Broussard.  No,  sir;  I  never  have  done  so;  and  it  would  require 
considerable  work  to  do  that. 

Mr.  McCoy.  The  Intermountain  cases  were  aro^ued? 

Mr.  EsTERLiNE.  Yes,  sir;  twice. 

Mr.  Broussard.  I  am  informed  by  Mr.  Esterline  that  there  was 
advanced  on  the  docket  a  sufficient  number  of  cases  to  require  the 
time  of  the  Supreme  Court  up  until  Christmas  before  they  can  take 
up  the  general  docket  and  proceed  with  the  consideration  of  the 
ordinary  cases. 

STATEMENT  OF  MR.  FRANK  BARRIE,  OF  SYRACUSE,  N.  Y. 

Mr.  Barrie.  Mr.  Chairman  and  gentlemen  of  the  committee,  I  was 
asked  by  Mr.  Broussard  to  state  to  the  committee- what  I  know  of 
the  sentiment  of  the  shipping  public  and  the  business  public  gener- 
ally in  regard  to  their  desire  for  the  maintenance  for  this  Court  of 
Commerce. 

The  Chairman.  What  is  your  occupation? 

Mr.  Barrie.  I  am  engaged  in  business  as  the  traffic  manager  of 
the  Syracuse  Traffic  Bureau.  My  business  for  many  years  has  also 
been  as  secretary  and  manager  of  the  Interstate  Commerce  LaAv  Con- 
vention. I  have  been  in  intimate  touch  with  the  great  business  inter- 
ests which  have  been  organized  into  this  Interstate  Commerce  Law 
Convention,  and  that  I  think  will  enable  me  to  speak  with  certainty 
as  to  the  general  sentiment  of  the  business  interests  in  regard  to  the 
necessity  and  desirability  of  maintaining  a  special  tribunal  to  handle 
cases  from  the  Interstate  Commerce  Commission  and  obtain  an  expe- 
ditious determination  of  those  matters.  The  Interstate  Commerce 
Law  Convention  is  an  organization  which  was  formed  in  1890,  after 
the  decision  of  the  Supreme  Court  finding  that  the  orders  of  the 
Interstate  Commerce  Commission  could  not  be  made  to  state  Avhat 
the  rate  should  be  for  the  future  or  to  correct  one  found  to  be  unjust 
and  unlawful.  There  were  a  number  of  cases  coming  up  where  we 
found  that,  while  we  could  get  relief  at  the  hands  of  the  commission^ 
the  order  was  unenforceable.  For  instance,  w^hen  I  was  the  secretary 
of  the  Millers'  National  Association  of  the  United  States  the  differ- 
ential between  grain  and  flour  for  export  for  many  years  had  been 
on  a  parity.  After  that  a  small  differential  was  commenced  and 
was  extended  until  it  got  as  high  as  15  cents  and  17^  cents  in  favor 
of  wheat  as  against  flour  for  export.  We  appealed  to  the  Interstate 
Commerce  Commission  on  that  question,  supposing  that  the  act  of 
1887  would  afford  us  relief,  and  we  got  an  order  from  the  Interstate 
Commerce  Commission  to  the  effect  that  the  differential  should  never 
exceed  2  cents  per  hundred.  The  railroads  declined  to  conform  to 
that  decision  or  order  upon  the  ground  that  the  commission  had  no 
right  to  say  what  the  rates  should  be.  and  we  were  powerless  in  the 
matter.  Therefore,  we  became  convinced  that  it  was  necessary  to 
amend  the  interstate-commerce  law.  AVe  called  a  conference  of  the 
representatives  of  the  other  national  associations  with  us  in  1899,  and 
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that  called  meeting  appointed  a  special  committee  to  draw  a  bill  to 
amend  the  act  to  regulate  commerce. 

As  soon  as  that  action  was  announced  in  the  papers  we  began  to 
hear  clamors  from  other  associations  who  wished  to  join  with  us. 
We  therefore  organized  on  a  broader  basis,  and  that  organization  be- 
came known  as  the  Interstate  Commerce  Law  Convention.  The  pur- 
pose of  that  organization  was  not  to  solicit  or  endeavor  to  secure 
legislation  at  Washington;  it  was  for  the  purpose  of  obtaining  a 
concentration  of  the  ideas  of  the  business  public  and  a  concentration 
of  opinion  in  regard  to  the  regulation  of  common  carriers.  To  this 
end  a  central  committee  was  appointed  to  draw^  up  such  legislation 
and  such  bills  as  might  be  deemed  best,  and  then  the  purpose  was  to 
proceed  to  secure  the  enactment  of  such  legislation  through  the  means 
of  the  various  State  associations,  through  their  contact  with  their 
respective  Representatives  in  Congress  and  Senators.  There  was 
absolutely  no  lobbying  in  any  sense  done  by  our  association  itself  in 
Washington.  Now,  in  order  that  you  may  know  the  representative 
character  of  our  organization,  I  will  give  you  the  names  of  the  mem- 
bers of  the  executive  committee  of  the  Interstate  Commerce  Law 
Convention.  They  are  as  folloAvs:  E.  P.  Bacon.  Milwaukee,  Wis.; 
J.  E.  Howard,  Wichita,  Kans. ;  R.  S.  Lyon,  Chicago,  111.;  S.  H. 
Cowan,  Fort  Worth,  Tex. ;  Wm.  Larrabee,  Clermont,  Iowa :  R.  W. 
Higbie,  New  York,  N.  Y. ;  Wurdo  MacKenzie,  Trinidad,  Colo. ; 
G.  S.  Gardiner,  Laurel,  Miss. ;  Adolph  Mueller,  Decatur.  111. ;  J.  M. 
Mason,  Charlestown,  W.  Va. ;  L.  C.  Slade,  Saginaw,  Mich.;  J.  H. 
Call.  Los  Angeles,  Cal. ;  W.  E.  Hughes,  Denver,  Colo.;  and  H."  R. 
West,  Cincinnati,  Ohio. 

These  gentlemen  constitute  our  executive  committee.  These  gen- 
tlemen, forming  the  executive  committee,  held  frequent  meetings,  and 
mass  meetings  of  the  convention  were  held  once  a  year  and  general 
reports  Avere  made  to  them.  Now,  we  began  in  the  Fifty-sixth  Con- 
gress and  had  introduced  by  request  a  bill.  Senator  Cullom  intro- 
duced the  bill,  which  w^as  known  as  Senate  bill  1439.  That  bill  never 
got  out  of  committee.  We  then  came  to  the  Fifty-seventh  Congress 
with  a  bill,  which  was  introduced  in  the  Senate  b}^  Senator  Nelson, 
of  Minnesota,  and  in  the  House  by  Mr.  Corliss.  The  Corliss  bill  was 
H.  R.  8337:  it  was  introduced  in  the  Fifty-seventh  Congress,  in  1901. 
That  bill  never  came  to  any  action.  That  bill  was  referred  to  the 
committee,  but  it  never  got  out.  In  the  Fifty-eighth  Congress  a  bill 
was  introduced  known  as  the  Quarles-Cooper  bill.  The  bill  intro- 
duced by  Mr.  Cooper  in  the  House  was  H.  R.  ()2T3.  That  bill  failed 
of  passage,  and  in  the  FiftA^-ninth  Congress  Ave  had  introduced  the 
Esch-Townsend  bill,  which  Avas  afterAvards  consolidated  and  subse- 
quently withdraAvn  in  favor  of  the  Hepburn  bill.  H.  R.  18987,  Avhicli 
Avas  introduced  in  its  place.  On  these  bills  most  extensive  hearings 
Avere  had  before  both  the  Senate  and  House  Committees  on  Interstate 
and  Foreign  Commerce,  and  a  record  of  these  hearings  Avill  sIioav  that 
the  testimony  given  by  every  one  of  our  people  sets  out  the  organiza- 
tion of  which  he  was  a  member  and  Avhat  the  organization  consisted 
of,  and  this  shoAvs  that  Ave  had  516  associations,  comprising  an  indi- 
vidual membership  of  200,000  of  the  principal  business  men  of  this 
country,  making  it  the  largest  and  most  representative  organi/.ation 
of  business  men  ever  formed  in  this  country.  In  the  last  session  Ave 
had  350  associations  represented  in  the  convention. 
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Mr.  Webb.  Are  you  the  representative  of  this  association  ? 

Mr.  Barrie.  Yes,  sir.  The  object  for  which  this  association  was 
formed  was  to  consider  the  question  of  the  regulation  of  common 
carriers. 

Mr.  Webb.  Are  you  authorized  to  speak  for  them  to-day? 

Mr.  Barrie.  I  have  that  right;  yes,  sir.  Now,  I  want  to  say  fur- 
ther, referring  to  these  hearings,  that  nearly  all  of  the  interests  were 
represented,  and  they  stated  their  desire  not  onlv  that  the  commission 
should  have  the  power  to  say  what  rates  should  be  made.  l)ut  that  the 
order  made  by  the  commission  should  be  enforcible  quickly.  It  is  of 
vital  importance  to  the  business  man  that  the  determinations  of  the 
Interstate  Commerce  Commission  shall  be  promptly  enforced.  I 
know  that  a  great  man}^  men  have  been  put  out  of  business  because 
of  the  long  delay  in  securing  final  determinations  of  rate  questions 
by  the  commission.  A  great  many  goods  are  bought  on  contract. 
These  contracts  of  purchase  vary  in  time  from  0  to  12  months.  Xoa^', 
possibly  at  the  time  when  such  a  contract  is  made  for  a  future  pur- 
chase the  railroads  may  have  in  operation  a  favorable  rate,  but  be- 
fore the  time  arrives  for  the  shipment  of  the  commodity  the  rate  may 
l)e  raised  5  or  7  cents  per  100  pounds,  and  if  that  rate  is  carried  out 
it  v/ill  inflict  a  destructive  loss  upon  the  business  man  who  has  made 
the  contract.  Now,  then,  if  he  appeals  to  the  Interstate  Commerce 
Commission  and  gets  an  order,  it  is  very  important  to  him  that  the 
order  shall  be  determined  finally  before  he  is  driven  out  of  business 
or  dies.  Therefore  w^e  have  always  felt  and  have  always  argued 
for  a  special  court  for  the  determination  of  these  questions.  The 
bill  introduced  by  Mr.  Townsend  which  was  passed  in  1910  and 
knov,m  as  the  Commerce  Court  act,  was  submitted  to  and  approved  by 
our  organization.  However,  we  have  always  been  disappointed  in 
the  terms  of  that  act,  because  while  it  provides  for  the  review  of 
affirmative  orders  it  denies  to  shippers  the  right  to  have  negative 
orders  reviewed.  We  have  been  urged  repeatedly  during  the  last  two 
or  three  years  to  call  the  association  together  and  get  It  again  into  a 
state  of  activit}^,  call  another  convention,  and  proceed  upon  the  lines 
that  secured  the  amendment  to  the  act  to  regulate  commerce  and  en- 
deavor to  secure  just  what  Mr.  Broussard's  bill  proposes  to  do.  I 
feel  perfectly  confident  that  if  we  had  another  convention  it  would 
approve  this  bill.  I  know  what  their  opinion  is,  because  I  have  re- 
ceived a  great  many  letters  on  the  subject.  I  have  received  a  large 
number  of  letters  approving  the  idea  embraced  in  this  bill.  I  had  a 
letter  from  Mr.  Bacon,  who  wrote  me  not  long  since  about  as 
follows : 

I  heartily  approve  of  the  idea  in  Coiigressmau  Broussard's  bill.  If  the  law 
can  not  be  amended  so  as  to  give  the  shipper  his  day  in  court.  I  would  rather 
see  it  wiped  out  entirely  until  we  can  get  a  new  enactment  on  the  sub.iect. 

Mr.  Webb.  Has  your  organization  indorsed  this  bill  ? 

Mr.  Barrie.  Yes,  sir;  that  is  to  say,  I  believe  the  terms  of  the 
Broussard  bill  meet  their  full  approval.  If  I  should  submit  it  to  the 
association  in  conference,  I  am  sure  that  it  would  meet  their  general 
approval. 

Mr.  FitzHenry.  When  does  your  association  meet? 

Mr.  Barrie.  There  has  been  no  occasion  for  a  meeting  since  1007. 
The  organization  stands  intact,  and  we  have  voted  not  to  disband  it, 
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and  that  convention  might  be  called  together  now,  and  we  could  pro- 
ceed as  we  did  before. 

Mr.  P^itzHenky.  Is  your  organization  represented  in  many  States? 

Mr.  Barrie.  It  is  represented  in  every  State  and  Territory  in  the 
Union.  I  now  w^ant  to  read  you  from  the  testimony  of  Mr.  PI  P. 
Bacon  before  the  House  Committee  on  Interstate  and  Foreign  Com- 
merce in  1902.    On  that  occasion  Mr.  Bacon  said : 

The  reason,  the  necessity  for  that,  arises  from  the  fact  that  under  the  i)reseut 
hiw  the  operation  of  the  order  of  the  commission  is  suspended  until  it  has 
passed  through  various  stages  of  litigation,  which,  according  to  the  statements 
of  the  Interstate  Counnerce  Commission,  have  averaged  in  the  various  cases 
which  have  been  taken  before  the  court  a  period  of  four  years.  It  is  evident  to 
anyone  familiar  with  traffic  affairs  that  when  a  rate  or  practice  has  been  found 
unjust  or  unreasonable  by  a  competent  body,  such  as  we  believe  the  Interstate 
Commerce  Connnission  to  be,  if  that  action  has  to  be  suspended  for  a  period  of 
four  years,  or  even  for  a  period  of  two  years  or  one  year,  the  occasion  has  passed 
by  for  deriving  any  benefit  from  it;  it  practically  nullifies  whatever  action  the 
commission  may  take.  It  suspends  its  action  for  such  a  period  of  time  as  to 
render  it  entirely  valueless. 

Now^,  I  have  here  a  copy  of  the  report  of  the  last  convention  of  our 
organization,  held  before  the  passage  of  the  Hepburn  bill,  which  I 
obtained  from  the  library  of  the  Interstate  Commerce  Commission 
yesterday  afternoon.  The  number  of  active  delegates  was  357,  and 
this  book  gives  also  a  list  of  the  States  represented  in  the  association. 

Mr.  Dyer.  Have  you  a  list  of  the  organizations  represented  now  ? 

Mr.  Barrie.  Yes,  sir, 

Mr.  Dyer.  I  would  like  to  have  that  in  the  record. 

Mr.  Barrie.  I  can  leave  this  book  w  ith  the  committee  for  reference. 
It  contains  the  information  you  desire. 

Mr.  Webb.  Do  you  want  him  to  funiish  a  list? 

Mr.  Dyer.  I  do  not  care  for  a  list  of  the  delegates  wiio  attended  this 
convention.  I  would  like  to  get  some  idea  of  its  character  and  what 
States  are  represented  in  it. 

Mr.  Barrie.  I  will  leave  this  document  with  the  committee.  It 
contains  all  that  information. 

Mr.  Broussard.  I  would  like  to  call  the  attention  of  the  committee 
to  a  case  illustrating  what  I  was  saying  awhile  ago.  In  an  actual 
case  before  the  Commerce  Court  a  shipper  claimed  reparation  before 
the  commission  on  an  overcharge  on  a  carload  of  fertilizer  of  $51. 
The  railroad  company  delivered  the  freight  on  a  certain  day,  and 
six  months  later  it  collected  the  freight.  The  shipper  filed  his  claim 
more  than  two  years  after  the  freight  was  delivered,  but  less  than 
two  years  after  the  freight  charge  was  paid.  Now,  the  query  arose. 
Does  the  statute  of  limitations  run  from  the  day  the  freight  was 
delivered  or  from  the  day  the  overcharge  was  paid?  The  commis- 
sion held  that  the  statute  of  limitations  ran  from  the  day  the  freight 
was  delivered,  and  dismissed  the  complaint  for  the  recovery  of  the 
$54  overcharge.  That  w^as  a  negative  order,  and  was  of  course  not 
reviewable.  If  it  had  been  an  affirmative  order,  it  could  have  been 
reviewed.  If  the  ruling  had  been  favorable  to  the  railroad,  the 
railroad  could  have  gone  to  the  court  for  a  decision.  Now.  that  is 
only  one  of  a  great  many  cases  of  a  similar  character  where  over- 
charges are  made.  I  merely  wanted  to  cite  that  illustration,  not  in 
criticism  of  the  Interstate  Commerce  Commission  at  all,  l>ecause  they 
are  entitled  to  their  view  of  the  law,  but  simply  to  point  out  that  this 
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is  a  question  which  should  be  passed  upon  by  a  court.  These  are 
judicial  questions  and  should  be  reviewable  by  the  court. 

Mr.  P^itzHenry.  As  I  understand  it,  when  petitions  are  denied  by 
the  Commerce  Court,  the  only  way  to  get  the  Supreme  Court  to  re- 
view that  appeal  from  the  Interstate  Commerce  Commission  to  the 
Commerce  Court  is  by  application  for  a  writ  of  certiorari  to  the 
Supreme  Court? 

Mr.  Broussard.  Yes. 

Mr.  F'itzHenry.  Have  you  any  information  to  show  the  average 
length  of  time  required  for  the  disposition  of  such  cases  in  the  Su- 
preme Court  ? 

Mr.  Broussard.  The  only  information  I  hnye  is  contained  in  a  re- 
port of  the  Attorney  General  upon  these  cases.  The  average  time 
required  in  cases 

Mr.  FitzHenry  (interposing).  But  that  is  w^here  cases  have  been 
set  ahead  on  the  docket. 

Mr.  Broussard.  The  average  time  required  in  all  cases  I  think  is 
stated — that  is,  for  the  wdiole  number  of  months  that  these  cases 
have  been  before  the  court.  I  am  informed  by  the  Assistant  Attor- 
ststed — that  is,  for  the  w^hole  number  of  months  that  these  cases 
as  of  great  national  importance,  and  that  the  average  time  required 
under  that  system  has  been  nine  and  one-third  months  for  each 
case — that  is,  from  the  date  the  commission  renders  its  decision  until 
final  judgment  is  rendered  by  the  Supreme  Court.  Now^,  under  the 
circuit-court  system,  when  railroads  could  go  into  any  of  the  nine 
circuits  of  the  United  State^^,  the  average  time  required,  prior  to  the 
creation  of  the  Commerce  Court,  was  23J  months — a  period  almost 
as  long  as  the  life  of  the  order  itself. 

Mr.  Webb.  Mr.  Broussard,  do  you  regard  this  bill  as  an  emergency 
measure  that  w^e  should  take  up  in  the  caucus  and  ask  leave  to  report, 
notwithstanding  the  rule  of  the  caucus?  I  w^ould  like  to  have  an  ex- 
pression of  your  opinion  in  reference  to  that. 

Mr.  Broussard.  As  to  where  the  suggestion  of  that  question  came 
from  I  would  not  like  to  say  anything  about,  but  that  there  is  urgent 
necessity  for  action  I  am  thoroughly  convinced. 

Mr.  Webb.  Don't  you  think  that  the  question  of  greatest  necessity 
is  the  continuance  of  the  court? 

Mr.  Broussard.  The  question  of  necessity  is  not  only  the  continu- 
ance of  the  court  but  it  is  also  the  fixing  of  its  jurisdiction  over 
questions  of  law  where  the  commission  refuses  to  grant  an  order. 

Mr.  Webb.  That  is  to  give  it  jurisdiction  of  appeals  from  negative 
orders  ? 

Mr.  Broussard.  Yes,  sir. 

Mr.  Webb.  But  that  is  a  question  that  could  be  taken  up  this 
winter,  is  it  not? 

Mr.  Broussard.  Yes,  sir.  I  want  to  say  this:  That  at  the  confer- 
ence which  w^as  referred  to  in  the  letter  from  the  assistant  attorney 
general  of  Louisiana,  which  I  might  say  was  brought  about  by  me, 
when  the  chairman  of  the  Interstate  Commerce  Commission,  Mr. 
Dennison,  the-  Assistant  Attorney  General,  and  I  had  a  conference 
with  the  President,  the  question  came  up  as  to  whether  an  approju-ia- 
tion  ought  to  be  made  now  to  continue  the  court  or  whether  the  Sims 
bill  to  abolish  the  court  should  be  included  in  the  urgent  deficiency 
bill  that  is  to  be  reported. 
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Mr.  Webb.  That  is  a  matter  for  the  Appropriations  Committee. 

Mr.  Broussard.  Yes,  sir.  Then  it  was  suggested  that  the  matter 
should  be  brought  to  the  attention  of  the  caucus  on  the  25th.  I  am 
not  so  clear  myself  why  a  question  involving  the  jurisdiction  of  a 
court  should  be  made  a  party  matter,  but  I  feel  confident  that  those 
who  want  to  abolish  the  court  will  bring  it  up  in  the  caucus. 

Mr.  Dyer.  You  do  not  consider  it  a  party  matter? 

Mr.  Broussard.  No,  sir;  I  do  not  consider  it  in  any  sense  a  party 
matter,  although  there  has  been  some  action  taken  that  would  seem 
to  indicate  that  it  was  a  party  matter,  but  it  has  never  been  so  con- 
sidered by  me. 

Mr.  McCoy.  It  is  not  in  the  Baltimore  platform? 

Mr.  Broussard.  No,  sir.  The  Bull  Moose  Party  made  it  an  issue. 
They  have  a  declaration  in  their  platform  in  favor  of  the  abolish- 
ment of  this  court. 

Mr.  Dyer.  Did  not  the  action  taken  at  the  last  session  of  Con- 
gress indicate  that  it  was  a  party  issue  or  that  a  party  question  was 
involved  in  it? 

]\[r.  Broussard.  No,  sir ;  it  did  not  indicate  that ;  it  indicated  this : 
That  the  Interstate  and  Foreign  Commerce  Committee,  of  which  I 
was  a  member  at  the  time,  was  against  this  court,  and.  of  course,  most 
of  the  Democrats  in  the  House  w^hen  the  question  came  up  went  with 
the  committee.    There  never  was  any  caucus  action  upon  it. 

Mr.  McCoy.  Do  you  think  that  the  unpopularity  of  the  court  is 
due  at  all  to  the  fact  that  they  have  not  any  power  to  review  these 
negative  orders? 

Mr.  Broussard.  I  do  not  think  there  is  a  bit  of  doubt  about  that. 
A  letter  which  has  been  referred  to  here  is  to  that  effect.  If  the  ship- 
per feels  that  he  has  not  had  his  day  in  court  it  putr>  him  against  the 
court  itself.  There  is  no  question  about  that.  The  shipper  is  almost 
universally  the  complainant,  and  when  he  finds  out  that  when,  on 
an  order  issued  against  him,  he  appeals  to  a  court,  the  court  will  not 
hear  him,  he  becomes  prejudiced  against  that  court.  Of  course,  that 
is  not  the  fault  of  the  court;  it  is  due  to  faulty  legislation;  it  is  the 
fault  of  Congress.  Congress  should  have  given  the  shippers  the  right 
to  appeal  on  negative  orders  just  as  the  railroads  now  have  the  right 
of  appeal  when  they  are  directed  to  do  something  by  affirmative 
orders. 

The  CHAiR:NrAN.  Do  you  think  it  proper  that  this  committee  should 
hurry  up  and  report  this  bill  even  though  the  appropriations  com- 
mittee should  make  provision  for  the  continuance  of  the  court  ? 

Mr.  Broussard.  I  will  say  this:  I  do  not  think  that  legislation  of 
this  character  ought  to  be  rushed.  I  think  the  committee  ought  to 
give  it  most  careful  consideration.  I  think  the  committee  might  in- 
vite more  people  here  to  be  heard.  I  have  written  letters  to  every 
Member  of  Congress  and  every  Senator,  as  Avell  as  to  the  judges  of 
the  courts,  bringing  this  matter  to  their  attention,  and  I  think  there 
ought  to  be  some  more  criticism  of  the  bill.  I  Avoidd  like  to  have  fur- 
ther criticism  of  it ;  I  am  not  attached  to  any  particular  thing  in  it, 
excejDt  that  I  am  attached  to  these  main  propositions — one  is  to  give 
the  Supreme  Court  relief  so  that  it  will  be  enabled  to  expedite  the 
adjudication  of  suits;  it  is  absolutely  necessary  to  expedite  these 
cases:  and  I  am  attached  to  the  proposition  of  giving  the  shipper  his 
day  in  court  just  as  the  carriers  now  have  their  day  in  court.    I  am 
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frank  to  say  that  if  the  committee  thinks,  looking  at  the  matter  in 
the  way  that  has  been  suggested,  that  there  are  other  classes  of  cases 
that  might  properly  be  sent  to  that  court,  I  am  perfectly  willing  to 
include  them  in  this  bill.  I  do  not  think  there  is  any  urgent  necessity 
for  immediate  action ;  the  urgent  necessity  now,  in  so  far  as  the  coun- 
try is  concerned,  is  to  have  the  Commerce  Court  continued  by  making 
an  appropriation  for  its  support. 

Let  me  call  the  attention  of  the  committee  to  this  point :  This 
statement  has  been  made  by  a  member  of  the  commission  to  me,  not 
in  privacy,  but  in  the  presence  of  half  a  dozen  others 

Mr.  Webb.  A^Hiat  commission;  the  Interstate  Commerce  Commis- 
sion? 

Mr.  Broussard.  Yes,  sir;  the  Interstate  Commerce  Commission; 
that  it  has  required  the  commission  at  least  three  j^ears  of  struggle 
to  locate  the  jurisdiction  of  the  court  and  its  own  powers,  and  that 
if  any  hasty  action  is  taken,  such  as  the  abolition  of  this  court  and 
the  transference  of  its  jurisdiction  to  the  eighty-odd  district  courts 
in  the  country,  even  though  they  should  be  maintained  in  their 
jurisdiction  throughout,  that  the  same  questions  as  to  the  jurisdiction 
of  the  commission  will  again  arise,  and  that  they  will  be  struggling 
three  years  more  trying  to  locate  their  jurisdiction,  which  they  have 
now  done,  and,  instead  of  having  their  minds  directed  to  the  great 
questions  in  regard  to  transportation  and  the  great  work  they  have 
undertaken  as  to  the  physical  valuation  of  railroad  properties,  they 
will  be  for  three  years  hampered  with  jurisdictional  matters. 

I  merely  make  that  statement  to  show  you  how  important  it  is  that 
the  best  legal  minds  of  Congress  should  deal  Avith  this  question  care- 
fully. It  should  not  be  a  party  matter;  it  is  not  a  party  question;  it 
is  a  broad  question  of  dealing  out  fairness  and  justice  to  all  classes 
of  people  in  this  big  Republic  in  the  problems  which  are  new  to  us. 

I  do  not  think  there  should  be  any  legislation  at  this  session,  and 
I  am  trying  simply  to  provoke  discussion  of  this  bill — that  is,  let  the 
business  organizations,  magazines,  and  newspapers  take  it  up.  The 
Washington  Post  the  day  before  yesterday  had  an  editorial  upon 
this  bill,  which  doubtless  you  have  seen.  The  Journal  of  Commerce 
Bulletin  has  had  several  editorials  advocating  the  principles  of  this 
bill  and  my  former  bill,  and  so  nearly  the  whole  press  of  the  country 
is  looking  into  it.  What  I  think  we  should  do  is  to  wait  until  the 
next  session  of  Congress,  when  there  will  be  plenty  of  time,  when  this 
committee  can  get  together  as  a  whole  and  consider  all  the  questions 
involved  in  this  proposition. 

Mr.  Webb.  Before  adjourning,  I  wish  to  place  in  the  record  cer- 
tain telegrams,  communications,  and  arguments  concerning  the  bill 
now  under  consideration. 

(The  letters  and  arguments  referred  to  by  Mr.  Webb  follow:) 

St.  Louis,  Mo..  June  11,  WIS. 
Hon.  H.  D.  Clayton, 

Chainnan  House  Judiciary  Committee,  Washington,  D.  C: 
Understand  hearing  on  Broussard  bill.  H.  11.  5002.  will  be  held  to-morrow 
As  representing  2,000  or  more  active  business  men,  members  of  this  league,  we 
respectfully  urge  that  jurisdiction  of  Conunerce  Court  may  be  extended  to 
review  negative  orders  of  the  Interstate  Commerce  Counnission,  so  that  both 
shippers  and  carriers  may  have  equal  opportunity  of  appeal. 

P.   W.    COYLE, 

Tiaffic  Commissioner  Business  Men's  League  of  St.  Louis. 
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Kansas  City,  Mo.,  June  17,  1913. 
H.  D.  Clayton, 

Chairman  House  Judiciary  Committee,  Washington,  D.  C: 

We  respectfully  urge  your  favorable  support  of  Broussard  bill,  H.  R.  5902, 
as  tbis  mensure  will  give  opportunity  for  appeal  from  negative  clecisicms  on 
Interstate  Commerce  Commission  by  shippers  who  may  desire  to  test  any  error 
of  law  made  by  that  commission. 

W.  R.  Pickering  Lumber  Co. 


St.  Louis,  Mo.,  June  in,  1913. 
Hon.  H.  D.  Clayton, 

Chairman  House  Judiciary  Committee,  Washington,  D.  C: 

We  deem  it  of  highest  importance  and  in  justice  to  the  interests  of  the  large 
shipping  public  that  Broussard  bill,  H.  R.  5902,  be  enacted  into  law. 

We  therefore  respectfully  urge  your  indorsement  of   the  measure  and  also 
your  favorable  effort  in  behalf  of  continuance  of  the  Commerce  Court. 

Frost  Johnson  Lumber  Co. 


St.  Louis,  Mo.,  June  17,  1913. 
Hon.  H.  D.  Clayton, 

Chairman  Judiciary  Committee,  House  of  Representatives, 

Washington,  D.  C: 

Understand  your  committee  considers  to-day  H.  R.  5902,  providing  that 
Commerce  Court  reviews  negative  orders  I.  C.  C.  We  have  been  victims  of  in- 
justice of  present  practice,  and  unless  seriously  mistaken  favorable  report  on 
at  least  this  feature  of  bill  will  correct  existing  serious  injustice  to  shippers. 

Louis  Werner  Sawmill  Co. 


Kansas  City,  Mo.,  June  17,  1913. 
Henry  D.   Clayton. 

Chairman  House  Judiciary  Committee,  Washington,  D.  C: 
We  are  advised  that  Broussard  bill  No.  5902  will  come  before  your  com- 
mittee on  18th  for  final  consideration.  We  respectfully  request  that  this  bill 
receive  favorable  attention  at  the  hands  of  yourself  and  committee.  The  Com- 
mercial Club  has  indorsed  the  bill.  Are  confident  we  are  expressing  the  wish  of 
the  large  majority  of  shippers  and  receivers  of  freight  in  this  entire  community. 

The  Commercial  Club, 
E.  M.  Clendening,  General  Secretary. 


St.  Louis.  Mo.,  June  17,  1913. 
H.  D.  Clayton, 

Chairman  House  Judiciary  Committee,  Washington,  D.  C: 
Understand  at  your  committee  meeting  to-morrow  matter  in  regard  to 
Broussard's  bill  (H.  R.  5902)  will  be  brought  up  for  discussion.  Ho]ie  you 
will  act  favorably  on  this  bill,  as  we  believe  scoj^e  of  Conunerce  Court  should  be 
enlarged  and  shippers  given  same  privileges  as  railroads  have  before  this  court. 
Believe  all  shippers,  especially  in  lumber  interests,  favor  the  court. 

Thos.  C.  Whitemarsh. 


Kansas  City,  Mo.,  June  16,  1913. 
Hon.  H.  D.  CiAYTON. 

Chairman  House  Judiciary  Committee,  Washington,  D.  C: 

I  am  advised  that  Broussard  bill  (H.  R.  5902),  which  gives  jurisdiction  to 
Commerce  Court  to  review  negative  orders  of  Interstate  Commerce  Connnis- 
sion,  will  come  up  for  hearing  before  your  conunittee  at  an  early  date.  I  was 
chairman  of  committee  that  worked  for  this  particular  legislation  last  summer, 
and  was  represented  by  Luther  M.  Walter,  who  appeared  before  your  com- 
mittee in  connection  with  the  Borland  bill.  The  Broussard  bill,  in  my  opinion, 
fully  covers  the  situation,  and  it  is  earnestly  hoped  tli-  t  your  conunittee  will 
conclude  to  report  same  favorably. 

R.  S.  Davis. 
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Kansas  City,   Mo.,  Jnnv  11,  J'JlS. 
Hon.  H.  b.  Clayton, 

Cliairnuni  .Judicianj  Committee, 

House  of  Reiyre^entatives,  Washington,  D.  C: 
Wc  rospectfnllv  nrs^  the  favornble  consideration  by  you  and  your  committee 
of  r.nuissard  bill    [11.   R.  5902). 

W.   R,   Pickering. 
W.   A.    Pickering. 


Kansas  City,  Mo.,  June  16,  1913. 
Mb.  Henry  D.  Clayton, 

Chairman  House  Judiciary  Committee,  Washington,  D.  C: 

Understand  Representative  Broussard's  bill,  No.  5902,  comes  before  your  com- 
mittee on  the  18th  for  final  consideration.  Our  attorney,"  Mr.  Luther  M. 
Walters,  will  appear  to  speak  for  us  and  the  other  interests  he  represents.  In 
urging  that  this  bill  receive  favorable  attention  at  your  hands  are  confident 
we  are  expressing  the  wish  of  the  large  majority  of  shippers  and  receivers  of 
freight  in  this  entire  country. 

Central  Coal  &  Coke  Co., 
Chas.  S.  Keith.  President. 


Chicago,  III.,  June  17,  1913. 
Hon.  Henry'  D.  Clayton, 

Chairman  Committee  on  the  Judiciary,  Washington,  D.  C: 

The  board  of  directors  of  the  National  Business  League  of  America,  with 
members  and  representatives  in  more  than  150  cities  covering  nearly  every 
State  in  the  Union,  declare  for  the  perpetuity  of  the  Commerce  Court  of  the 
United  States  and  extension  of  its  jurisdiction  to  include  a  review  of  all  ques- 
tions of  law  decided  by  the  Interstate  Commerce  Commission  as  a  matter  of 
equity  to  all  concerned. 

Geo.  W.  Sheldon,  President. 

Austin  A.  Burnham,  General  Secretaru. 


New  York  Produce  Exchange, 

Neio  York,  June  17,  1913. 
Hon.  Henry  D.  Clayton, 

Chairman  of  the  Judiciary   Committee, 

House  of  Representatives,  Washington,  D.  C. 

Dear  Sir:  The  following  is  a  copy  of  preamble  and  resolution  adopted  at  a 
meeting  of  the  board  of  managers  of  the  New  York  Produce  Exchange  held 
August  1,  1912: 

Whereas  under  a  recent  ruling  of  the  Supreme  Court  that  the  Commerce 
Court  has  no  jurisdiction  to  review  an  order  of  the  Interstate  Commerce  Com- 
mission which  dismisses  a  complaint  by  the  shipper,  thus  providing  for  the 
railroad  a  course  of  appeal  which  is  not  open  to  the  shipper,  resulting  in  an 
undue  advantage  to  s  lid  railroad; 

Whereas  there  is  now  pending  in  Congress  a  bill  known  as  H.  R.  25572,  Sixty- 
second  Congress.  "To  amend  the  act  entitled  'An  act  to  codify,  revise,  and 
amend  the  laws  relating  to  the  judiciary,'  approved  March  3,  1911,  and  for 
other  purposes,"  which  House  resolution  is  designed  to  extend  to  the  shipper 
the  right  of  appeal  to  the  Commerce  Court  from  decisions  of  the  Interstate 
Commerce  Commission  :  Be  it 

Resolved,  That  the  board  of  managers  of  the  New  York  Produce  Exchange 
hereby  expresses  itself  in  favor  of  H.  R.  25572,  and  earnestly  urges  its  enact- 
ment into  law. 

Yours,  very  truly,  L.  B.  Howe.  Secretary. 

Law   Office  of  Wimbish  &  Ellis, 

Atlanta,  Ga.,  June  16,  1913. 
Hon.  H.  D.  Clayton, 

Ch<tinnnn  House  Judiciary  Committee, 

House  of  Reyresentatires,  Washhngton,  D.  C. 

Dear  Sir:  As  a  practitioner  of  long  experieiu'e,  representing  shii)pers  and  the 
public  before  the  Interstate  Commerce  Commission  and  the  courts,  I  am  thor- 
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oiiglily  convinced  of  the  urgent  necessity  of  continuing  the  worlv  of  the  Commerce 
Court,  unless  nnd  until  some  better  sul)stitute  c;ni  be  found.  Perhaps  a  free 
interclinngenbility  of  Conunerce  Court  judges  with  otlier  circuit  court  judges 
would  relieve  nuich  of  the  objection  now  urged  against  the  court.  In  my 
ojnnion  it  would  be  a  great  misfortune  to  throw  the  jurisdiction  now  exercised 
by  that  court  back  to  the  district  courts,  and  in  such  event  I  think  the  shii)per 
would  suffer  the  greater  hardshij). 

I  do  not  favor  conferring  upon  the  court  jurisdiction  to  review  negative 
orders  of  the  Interstate  Conunerce  Commission.  In  my  opinion  this  would 
weaken  the  power  of  the  connnission  ;is  an  administrative  body  and  tend  to 
convert  it  into  an  inferior  judicial  tribunal.  If  the  shippers  may  have  a  court 
review  of  merely  negative  orders  of  the  commission,  which  involve  no  consti- 
tutional question,  the  carriers  wouM  seem  to  be  entitled  to  a  similar  right  of 
review  in  practically  every  case  in  which  they  disagreed  with  the  conclusion 
and  order  of  the  conuuission. 

I  have  other  objections  to  the  Broussard  bill  (H.  R.  5902)  which  I  may 
desire  to  submit  to  your  committee. 

Very  truly,  yours,  William  A.  Wimbish. 

The  National  Hay  Association    (Inc.), 

Birmingham,  Ala.,  June  16,  1013. 
Hon.  H.  D.  Clayton, 

Chairman  Hom^e  Jufliriary  Cofnmittcc.  Washington,  D.  C. 
Dear  Sir  :  I  understand  that  a  question  regarding  retention  of  the  Commerce 
Court  will  be  considered  by  your  committee  in  the  next  few  days. 

At  the  last  annual  meeting  of  the  National  Hay  Association,  in  Kansas  City, 
July  16,  1912,  the  association  was  committed  to  supiwrt  the  retention  of  the 
Commerce  Court  with  enlarged  jurisdiction  to  review  cases  when  decided  by 
the  Interstate  Commerce  Commission  adversely  to  the  complainant  as  well  as 
cases  decided  adversely  to  the  defendant. 

Representing  the  National  Hay  Association.  I  feel  it  my  duty  to  lay  before 
your  committee  the  ideas  of  our  members  on  this  important  question. 

Thanking  you  for  auy  consideration  which  may  be  extended  us  in  this  matter, 
Very  truly,  yours, 

E,  Wilkinson, 

President. 


Railroad  Commission,  State  of  Florida, 

Tallahassee,  June  19,  1913. 
Hon.  Henry  D.  Clayton, 

House  of  Renresentatires,  Washington.  D.  C. 

Dear  Sir:  I  understand  that  there  \v\U  be  a  committee  hearing  on  the  21st 
instant  on  the  question  of  the  continuance  of  the  Conunerce  Court.  I  had  hoped 
to  appear  before  your  conunittee,  but  I  can  not  be  in  Washington  at  that  time. 

I  wish  to  express  myself  in  favor  of  the  continuance  of  the  Commerce  Court. 
Doubtless  there  are  no  arguments  that  I  can  advance  which  have  not  already 
been  presented,  so  I  shall  content  myself  with  expressing  my  sentiments. 

Since  the  establishment  of  that  court  the  railroad  commfssioners  of  Florida 
have  had  opportunity  to  test  its  efficiency  in  one  important  case  involving  inter- 
state rates  on  Florida  railroads.  The  case  was  decided  by  the  Interstate  Com- 
merce Commission  in  November.  A  petition  was  filed  in  the  Commerce  Court 
m  January;  the  case  was  submitted  (m  tinal  hearing  in  that  court  in  June 
tollowing.  and  was  decided  the  next  October.  It  was  immediately  taken  to  the 
I  lilted  States  Supreme  Court,  and  in  the  following  January  (1913)  was  sub- 
mitted m  that  court.  If  we  had  been  traveling  under  the  old  i>rocedure  in 
our  local  federal  courts  it  is  questionable  whether  we  would  have  by  this  time 
arrived  at  a  final  hearing  in  the  lower  court.  It  is  true  that  und^r  the  new 
wir  ,''''".  '"I  r-  '*''^^^  '''^"  ^'^  expedited  to  some  extent,  but  I  am  persuaded 
hc^ve  inendoned         '^  '''''^^  """^'^  expeditious  procedure  as  was  had  in  the  case  I 

Expedition  In  these  matters  is  not.  in   my  opinion,  due  to  rules  or  statutes 

m'w  fh  /'!'"r'7f-''",  'T'''  "'  '"  '''^  *"'-'^^^  ''''-''  ''''  (^>nHner<.e  (V)urt  is  deal- 
]t  VI  ^>^  kindred  nature  and  can  concentrate  their  work  i.i  such  man- 

^n,.;  n.nlT'"'^^    ^''   "^'^^T  ''^  ^^'^"^-     ^''  «*^^^*  ^^'^^■^«'   the  members  of  that 

^^^^^n^^^^r^^'^'''^''^  """  ''  '''''  '''''  "^*  ^"^'^  ^^^-  "--^^  ^-  -  ^^- 
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The  only  serious  difficulty  as  to  tlie  Commerce  Court  has  reference  to  the 
personnel  of  the  court;  but  that  difficulty  is  no  more  serious  with  reference  to 
th;!t  p.irticnlar  court  than  it  is  with  reference  to  the  district  courts  generally. 

If  it  is  possible  by  any  change  of  the  law  to  be  assured  of  any  method  of 
designating  the  judges  wnich  would  give  more  general  satisfaction  than  the 
present  method,  it  might  be  possible  thereby  to  satisfy  some  of  the  opposition 
10  the  court. 

When  the  question  of  abolishing  this  court  was  first  broached  in  Congress, 
I  expressed  myself  in  favor  of  the  bill.  Rut  subsecpient  developments  have  con- 
vinced me  that  that  was  not  the  correct  remedy  for  the  ills  which  then  appeared. 

I  believe  that  it  is  also  proposed  to  give  the  Conmierce  Court  additional 
jurisdiction,  so  as  to  permit  a  review  of  negative  rulings  of  the  Interstate 
Commerce  Conmiission.  I  do  not  favor  this  proposed  extension  of  their  juris- 
diction. It  appears  to  me  that  it  will  inevitably  result  in  making  that  court 
merely  a  superior  conmiission,  a  result  which  is  by  all  means  to  be  avoided,  in 
my  judgment. 

Respectfully  submitted. 

F.  M.  Hudson,  Counsel. 


Georgia- Florida   Sawmill  Association    (Inc.), 

Jacksonville,  Fla.,  June  18,  1913. 
Hon.  H.  D.  Clayton, 

Chairman  House  Judiciary  Committee,  Washington,  D.  C. 
My  Dear  Sir:  We  desire  to  respectfully  protest  against,  the  abolishing  of  the 
Commerce  Court,   and  we  have  so  advised  the   Senators  and  Representatives 
from  both  Georgia  and  Florida,  and  we  trust  your  committee  can  see  its  way 
clear  to  give  the  court  its  support. 

Our  association  is  composed  of  a  large  number  of  shippers  of  forest  products 
in  the  States  of  Georgia,  Florida,  and  Alabama,  and  the  item  of  transportation 
is  quite  a  large  factor  with  us.  Of  course,  we  are  not  in  politics  and  don't 
know  anything  about  the  inside  facts  concerning  the  Commerce  Court,  but  we 
do  know  that  it  furnishes  the  shortest  possible  route  to  the  Supreme  Court, 
where  a  great  many  questions  that  concern  us  finally  lodge.  It  would  be 
suicidal  to  return  to  conditions  that  prevailed  before  the  Commerce  Court  was 
organized  and  have  our  transportation  questions  handled  in  the  various  district 
courts,  where  they  drag  along  for  years.  In  our  humble  opinion,  it  would  be 
much  better  to  enact  legislation  making  the  court  a  more  effective  tribunal  than 
to  abolish  it. 

Thanking  you  for  your  attention  to  the  matter,  I  beg  to  remain, 
Very  respectfully, 

Chas.  a.  Rland, 

Traffic  Manager. 


The  Merchants'  Association  of  New  York. 

Woohvorth  Building,  233  Broadicay,  June  19.  1913. 
Hon.  Henry  D.  Clayton, 

Chairman  Committee  on  the  Judiciary, 

House  of  Representatives,  Washington,  D.  C. 
Dear  Sir  :  Having  been  informed  that  the  House  Committee  on  the  Judiciary 
would  hold  a  hearing  on  the  Broussard  bill  (H.  R.  5902),  a  bill  proposing  to 
relieve  the  Supreme  Court  and  to  extend  the  jurisdiction  of  the  Commerce 
Court,  I  appeared  before  the  committee  as  the  representative  of  the  Merchants' 
Association  of  New  York  for  the  purpose  of  urging  the  continuance  of  the 
Commerce  Court  and  to  discuss  the  proposed  legislation  as  ai)plicable  to  the 
orders  of  the  Interstate  Commerce  Connnissiou  in  the  administration  of  the 
act  to  regulate  commerce.  Not  having  previous  knowledge  of  those  ]irovisions 
contained  in  bill  H.  R.  5902,  proposing  to  relieve  the  Supreme  Court  and  to 
extend  the  jurisdiction  of  the  Commerce  Court  to  cases  arising  in  Porto  Rico, 
the  Philippine  Islands,  the  Canal  Zone,  and  under  the  bankruptcy  act,  I  was 
not  prepared  to  record  the  views  of  the  ^Merchants'  Association  of  New  York 
either  in  the  affirmative  or  negative  on  those  provisions  transferring  to  the 
jurisdiction  of  the  Commerce  Court  cases  which  are  now  handled  in  the 
Supreme  Court,  as  such  matter  would  have  to  be  passed  upon  by  our  aiii)ro- 
l)ri}ite  committees  and  the  board  of  directors  before  formal  action  can  be  talcen 
in  the  name  of  the  association. 
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Understanding  that  to  meet  an  emergency  it  would  be  necessary  to  provide 
for  an  appropriation,  so  as  to  continue  the  effectiveness  of  the  Com'meroe  Court 
after  June  80.  a  telegram  was  addressed  to  the  Hon.  John  J.  Fitzgerald,  chairman 
of  the  House  Committee  on  Appropriations,  wherein  is  expressed  the  views  of 
this  association  with  relation  to  the  continuance  of  the  Commerce  Court,  a 
copy  of  which  telegram  is  herein  inserted : 

"New  York,  June  //,  1913. 
"  Hon.  John  J.  Fitzgerald. 

''House  of  Representatives,  Washington,  D.  C: 

"  The  establishment  of  the  Commerce  Court  has  not  only  exi)edited  the 
handling  of  cases  appealed  from  orders  of  the  Interstate  Commerce  Commission, 
but  has  also  insured  uniformity  of  decisions  applicable  throughout  the  country. 
It  has  removed  thjit  uncertainty  in  which  shippers  were  previously  left  await- 
ing long-deferred  decisions.  The  continuance  of  the  court  is  distinctly  in  the 
interest  of  the  great  shipping  community.  We  therefore  urge  the  necessary 
appropriation  to  continue  it  in  its  present  form. 

"  The  Merchants'  Association  of  New  York, 
"By  S.   C.   Mi:ad,   Secretary:' 

I   would   respectfully   request   that   this   communication   be  inserted   in   the 
printed  proceedings  as  a  part  of  my  testimony  given  before  your  committee. 
Yours,  very  truly, 

The  Merchants'  Association  of  New  York, 
By  J.  T.  Lincoln,  Manager,  Traffic  Bureau. 


The  National  Industrial  Traffic  League. 

LIST    OF    members. 

Organizations  and  firms. 

American   Blower   Co.,   P.   H.    Lynahan,   traflSc   manager,   1400   Russell    Street, 

Detroit.  Mich. 
American  Cotton  Oil  Co.,  The,  C.  A.  Jennings,  manager  transportation  depart- 
ment, 7  South  Dearborn  Street,  Chicago.  111. 
American  Hide  &  Leather  Co.,  H.  L.  Pratt,  in  charge  of  traffic.  92  Cliflt"  Street, 

New  York,  N.  Y. 
American  Lumber  &  Manufacturing  Co.,  M.  Rielv,  manager  traffic  department, 

209  Ninth  Street.  Pittsburgh.  Pa. 
American  Radiator  Co.,  H.  AY.  Richards,  traffic  manager,  820  South  Michigan 

Avenue,  Chicago,  111. 
American  Sewer  Pipe  Co.,  Ross  W.  Smith,  trafiic  manager,  Akron,  Ohio. 
American  Tobacco  Co.,  The,  American  Cigar  Co.,  Havana-American  Co.,  Seiden- 

berg  &  Co.,  C.  S.  Keene,  traffic  manager.  111  Fifth  Avenue.  New  York.  N.  Y. 
Anaconda  Copper  Mining  Co.,   International  Lead  Refining  Co..   International 

Smelting  &   Refining   Co.,   M.    S.   Dean,    traffic   manager,   1507   McCormick 

Building,  Chicago,  111. 
Anheuser-Busch    Brewing    Association,    R.     Muehlberg,    traffic    manager.     St. 

Louis,  Mo. 
Arbuckle  Bros.,  J.  L.  Carling.  traffic  manager.  Old  Slip  and  Water  Street,  New 

York,  N.  Y. 
Associated  Jobbers  of  Los  Angeles,  F.  P.  Gregson,  traffic  manager,  604  Equitable 

Bank  Building.  Los  Angeles,  Cal. 
Atlanta  Freight  Bureau,  Harry  T.  Moore,  traffic  manager,  403  Rhodes  Building, 

Atlanta,  Ga. 
Automatic  Electric  Co..  A.  E.  Campbell,  traffic  manager,  1001  West  Van  Buren 

Street,  Chicago.  111. 
Ball  Bros.  Glass  Manufacturing  Co..  I^.  A.  Clark,  traflBc  manager,  Muncie.  Ind. 
Barrett  Manufacturing  Co.,  J.  L.  Roberts,  general  traffic  manager.  17  Battery 

Place,  New  York,  N.  Y. 
Barrett  Manufacturing  Co.,  E.  H.  Poetter,  assistant  traffic  manager,  lOOG  First 

National  Bank  Building,  Chicago,  111. 
Berry  Coal  Co.,  A.  L.,  A.  L.  Berry,  president.  20  West  Jackson  Boulevard,  Chi- 
cago. 111. 
Billings  Chamber  of  Commerce,  W.  A.  Selvidge.  president,  Billings.  Mont. 
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Board  of  Trade  of  the  Citj'  of  Chicago,  W.  M.  Hopkins,  manager  transportation 
department,  79  Board  of  Trade  Building,  Chicago.  111. 

Boston  Chamber  of  Conmierce,  D.  O.  Ives,  manager  transportation  department. 
Boston,  jNIass. 

Bowser  &  Co.  (Inc.),  S.  F.,  0.  O.  Goff,  traffic  manager,  corner  Creighton  Avenue 
and  Thomas  Street.  Fort  Wayne.  Ind. 

Brooklyn  Cooperage  Co.,  R.  M.  Parker,  president.  117  Wall  Street.  New 
York.  N.  Y. 

Buffalo  Chamber  of  Commerce.  W.  H.  Frederick,  general  traffic  manager.  412 
Chamber  of  Commerce,  Buffalo,  N.  Y. 

Butler.  J.  W..  Paper  Co.,  H.  A.  Washburn,  traffic  manager,  223  West  Monroe 
Street.  Chicago,  111. 

Ctunbria  Steel  Co.,  William  A.  Sproull,  traffic  manager.  1801  Oliver  Building, 
Pittsburgh,  Pa. 

Carnegie  Steel  Co.,  L.  C.  Bihler,  traffic  manager,  Carnegie  Building.  Pitts- 
burgh, Pa. 

Cedar  Rapids  Commercial  Club,  John  Wunderlich.  secretary.  Cedar  Rapids, 
Iowa. 

Chamber  of  Commerce  of  Greensboro,  N.  C,  J.  C.  Forester,  secretary  and  traffic 
manager,  Greensboro,  N.  C. 

Chamber  of  Commerce  of  Milwaukee,  George  A.  Schroeder,  manager  freight 
bureau,  411  Chamber  of  Commerce  Building,  Milwaukee,  Wis. 

Chamber  of  Commerce.  Luther  Ellison,  secretary,  Monroe,  La 

Chamber  of  Conmierce  of  Pittsburgh,  Ira  S.  Bassett,  traffic  manager,  Keenan 
Building,  Pittsburgh,  Pa, 

Champion  Coated  Paper  Co.,  Champion  Fiber  Co.,  H.  T.  Ratliff,  traffic  manager, 
Hamilton.  Ohio. 

Chicago  Association  of  Commerce,  H.  C.  Barlow,  traffic  director,  10  South  La 
Salle  Street,  Chicago,  111. 

Cincinnati  Chamber  of  Comraerce  and  Merchants'  Exchange,  G.  M.  Freer,  man- 
ager traffic  department,  Cincinnati,  Ohio. 

Cleveland  Chamber  of  Commerce,  D.  F.  Hurd.  traffic  commissioner.  Chamber 
of  Commerce  Building,  Cleveland,  Ohio. 

Clinton  Manufacturers  and  Shippers'  Association,  Dight  Smiley,  secretary.  Clin- 
ton, Iowa. 

Colorado  Fuel  &  Iron  Co.,  R.  L.  Hearon,  traffic  manager.  Denver.  Colo. 

Colorndo  Manufacturers'  Association,  traffic  bureau,  Denver  Chamber  of  Com- 
merce, F.  W.  Maxwell,  commissioner,  407  Chamber  of  Commerce  Building. 
Denver,  Colo. 

Commercial  Club  of  Bloomington,  111.,  Jo.  S.  Joplin,  secretary,  417  Greisheim 
Building.  Bloomington,  111. 

Commercial  Club  of  Omaha,  J.  M.  Guild,  commissioner,  Omaha,  Nebr. 

Commerce  Club  of  St.  Joseph.  H.  G.  Krake,  commissioner,  St.  .Joseph.  Mo. 

Corn  Products  Refining  Co.,  T.  A.  Gantt,  traffic  manager,  17  Battery  Place,  New 
Yoik,  N.  Y. 

Crane  Co.,  O.  F.  Bell,  traffic  manager,  836  South  Michigan  Avenue,  Chicago,  111. 

Crane  Valve  Co.,  R.  W.  Miller,  trnffic  manager,  Bridgeport,  Conn. 

Crouse-Hinds  Co.,  S.  D.  Rice,  traffic  mnnnger,  Syracuse,  N.  Y. 

Crutchfield  &  Woolfolk.  Will'am  C.  Walters,  traffic  manager.  2104  Penn  Avenue. 
Pittsburgh,  Pa. 

Culbertson  Bros.  Co.,  L.  L.  Culbertson,  president,  126-128  West  Michigan  Street 
Duluth,  Minn. 

Dallas  Chamber  of  Commerce,  G.  S.  Maxwell,  manager  freight  bureau  depart- 
ment, 808  Commerce  Street,  Dallas,  Tex. 

Dayton  Chamber  of  Commerce,  The,  R.  M.  Robinson,  traffic  manager.  D.sytoii. 
Ohio. 

Deere  &  Co.,  A.  R.  Ebi,  traffic  manager,  Moline,  111. 

Detroit  Board  of  Commerce,  Arthur  T.  AVaterfall,  traffic  cojnmissioner.  70  Wash- 
ington Boulevard.  Detroit,  Mich. 

Diamond  Crystal  Salt  Co.,  Frank  Moore,  jr.,  traffic  manager,  St.  Clair,  Mich. 

Douglas  &  Co.,  B.  H.  O'Meara,  traffic  manager.  Cedar  Rapids,  Iowa. 

East  St.  Louis  Commercial  Club,  The,  S.  E.  Wilson,  assistant  secretary  and 
traffic  manager,  240  Arcade  Building,  East  St.  Louis,  111. 

Emerson-Brantingham  Co.,  J.  H.  Miller,  traffic  manager,  Rockford.  111. 

Evansville  Manufacturers'  Association.  J.  C.  Kellar,  manager  traffic  department. 
321  Upper  Second  Street,  Evansville,  Ind. 

Evens  &  Howard  Fire  Brick  Co..  Charles  D.  Ward,  traffic  managcn-.  020  Marker 
Street,  St.  Louis,  Mo. 
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Federal  Sign  System  "Electric,"  Walter  Scott,  traffic  manager,  040  West  Lake 

Street.  Chicago,  111. 
Field,  R.  M.,  traffic  manager  Clarke  Bros.  &  Co.,  Corning  &  Co.,  Peoria,  111. 
Ford,  J.  B.,  Co..  The  J.  S.  Kellie,  traffic  manager,  Wyandotte,  Mich. 
Fort  Pitt  Malleable  Iron  Co.,  Frank  J.  Lanahan,  president,  Pittsburgh,  Pa. 
Fort  Scott  Industrial  Association,  Fort  Scott,  Kans. 
Fort  Smith  Traffic  Bureau,  C.  D.  Mowen,  commissioner,  612  First  National  Bank 

Building.  Fort  Smith.  Ark. 
Fort  Worth  Freight  Bureau,  R.  O.  McCormack,  secretary  and  traffic  mrmger, 

Fort  Worth,  Tex. 
Galveston  Commercial  Association,  H.  H.  Haines,  traffic  manager,  Galveston, 

Tex. 
Garland   Corporation,  The,   S.   B.  Depuey,   traffic   manager,   710   Bailey-Farrell 

Building,  Pittsburgh,  Pa. 
General  Electric  Co.,  Maj.  A.  J.   Gifford,  manager  transf)ortation  department, 

Schenectady,  N.  Y. 
General  Fire  Extinguisher  Co.,  C.  H.  Bell,  general  traffic  manager,  Warren,  Ohio. 
Goemann  Grain  Co..  The,  H.  L.   Goemann,  president  and  traffic  manager.  519 

Spitzer  Building,  Toledo.  Ohio. 
Gowan-Lenning-BroM^  Co..  George  R.  Reed,  traffic  manager,  Duluth,  Minn. 
Grasselli  Chemical  Co.,  The,  John  Hart,  traffic  manager.  Cleveland.  Ohio. 
Greater  Des  Moines  Committee   (Inc.),  K.  G.  Wylie,  freight  com.missioner,  Des 

Moines,   Iowa. 
Hardwood  Manufacturers'  Association  of  L^nited  States.  The.  Lewis  Doster,  sec- 
retary, Cincinnati,  Ohio. 
Heinz  Co.,  H.  J..  W.  H.  Robinson,  treasurer.  Pittsburgh,  Pa. 
Hinde  &  Dauch  Paper  Co.,  Joe  McFadden,  traffic  manager.  Sandusky.  Ohio. 
Holly  Sugar  Co..  The.  C.  A.  Johnson,  manager.  Huntington  Beach,  Cal. 
Houston  Business  League.  C.  C.  Oden,  traffic  manager,  Houston.  Tex. 
Illinois  Manufacturers'  Association,  John  M.  Glenn,  secretary,  1227  American 

Trust  Building,  Chicago,  111. 
Illinois  Steel  Co.,  Universal  Portland  Cement  Co.,  F.  T.  Beutley.  traffic  manager, 

72  West  Adams  Street,  Chicago.  111. 
Indianapolis  Chamber  of  Commerce,  J.  Keavy.  commissioner,  freight  and  traffic 

divisiion,  407  Chamber  of  Commerce  Building,  Indianapolis,  Ind. 
Inland  Steel  Co.,  Chicago,  111.,  C.  L.  Lingo,  traffic  manager.  Indiana  Harbor,  Ind. 
International  Harvester  Co.  of  America,  F.  B.  Montgomery,  manjiger  traffic  de- 
partment, 606  South  Michigan  Avenue.  Chicago,  111. 
Iowa-Nebraska   Wholesale   Grocers'   Association.   John   Mehlhop.   jr..   secretary- 
treasurer,  Council  Bluffs,  Iowa. 
Jaques  Manufacturing  Co..   R.  J.  Wallace,  traffic   manager,  1602   South  Canal 

Street,  Chicago,  111. 
Jobbers  and  Manufacturers'  Bureau.  Huntington  Chamber  of  Commerce,  J.  T. 

Crutchfield.  traffic  manager,  Huntington,  W.  Va. 
Johns-Manville  Co.,   H.   W..   W.  C.   Morgenroth,   traffic  manager,   201  Clybourn 

Street,  Milwaukee,  Wis. 
Jones  &  Laughlin  Steel  Co.,  F.  A.  Ogden,  general  freight  agent.  Pittsburgh,  Pa. 
Kansas   City   Transportation   Bureau   of  the   Conunercial    Club,   H.    G.   Wilson, 

transportation  commissioner,  106  Board  of  Trade  Building,  Kansas  City,  Mo, 
Kansas  Grain  Dealers'  Association,  E.  J.  Smiley,  secretary,  Topeka,  Kans. 
Kel ley-How-Thomson  Co.,  F.  O.  Davison,  traffic  manager,  Duluth.  Minn. 
Labelle  Iron  Works,  A.  P.  Oxtoby,  traffic  manager,  Steuben ville.  Ohio. 
Lackawanna  Steel  Co.,  W.  E.  Howes,  traffic  manager.  Buffalo.  N.  Y. 
Lansing  Co..  T.  H.  Wallace,  traffic  manager,  Lansing,  Mich. 
Larkin  Co.,  Jas.  Collord,  traffic  manager,  Buffalo,  N.  Y. 
La  Salle  Commercial  Association,  J.  B.  McCaffrev,  chairman  traffic  committee. 

La  Salle,  111. 
I^emp  Brewing  Co.,   William   J..   L.   Feickert,   traffic  manager.   Thirteenth   and 

Cherokee  Streets,  St.  Louis,  Mo. 
Lexington  Commercial   Club,   traffic  bureau,  C.   W.   Hay  ward,   traffic  manager, 

Lexington,  Ky. 
Lincoln  Commercial  Club,  W.  S.  Whitten.  secretary,  Lincoln.  Nebr. 
Lindsay  Bros..  H.  F.  Lindsay,  traffic  manager,  78  Reed  Street,  Milwaukee,  Wis. 
Ijouisville  Board  of  Trade,  J.  J.  Telford,   secretary  transportation  committee, 

Louisville,  Ky. 
Louisville  Cotton  Oil  Co..  Thomas  A.  Bohan,  traffic  manager,  Louisville,  Ky, 
Mallinckrodt  Chemical   Works,  William  T.  Days,  traffic  manager,  3600  North 

Second  Street,  St,  Louis,  Mo. 
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Maiuifacttirers'  Associt'tion  of  Erie,  Ray  Himrod,  secretary,  28  Penn  Building, 
Erie,  Pa. 

Marshall- Wells  Hardware  Co.,  C.  F.  Rowe,  traffic  manager,  Duliith,  Minn. 

Memphis  Freigrht  Bnrean,  Jas.  S.  Davant,  commissioner,  Memphis,  Tenn. 

Memphis  Merchants'  Exchange,  C.  B.  Stafford,  grain  and  hay  freight  commis- 
sioner. 170S  Exchange  Building,  Memphis,  Tenn. 

Merchants'  Freight  Bureau,  A.  R.  Bragg,  traffic  manager.  Little  Rock,  Ark. 

Merchants  and  Manufacturers'  Association,  A.  E.  Beck,  traffic  manager,  Emer- 
son Tower  Building.  Baltimore,  Md. 

Merchants  and  Manufacturers'  Association  of  Milwaukee,  A.  M.  Campbell,  traffic 
secretary,  70S  Germania  Building,  Milwaukee,  Wis. 

Michigan  Manufacturers'  Association,  H.  H.  Smith,  attorney,  1128  Ford  Build- 
ing. Detroit,  Mich. 

Milwaukee  Tanners'  Freight  Bureau,  A.  B.  Caswell,  manager,  801  North  Water 
Street.  Milwaukee,  Wis. 

Minneapolis  Ci^■ic  and  Commerce  Association,  W.  P.  Trickett,  traffic  director, 
Minneapolis,  Minn. 

Montgomery  Ward  &  Co.  (Inc.),  J.  Charles  Maddison,  traffic  manager,  Chicago 
Avenue  Bridge,  Chicago,  111. 

National  Association  of  Automobile  Manufacturers  (Inc.),  Jas.  S.  Marvin,  gen- 
eral traffic  manager,  7  East  Forty-second  Street,  New  York,  N.  Y. 

National  Association  of  Tanners,  The,  Cudworth  Beye,  executive  secretary,  30 
North  La  Salle  Street,  Chicago,  111. 

National  Brake  &  Electric  Co..  M.  F.  Ries,  traffic  manager,  Milwaukee,  Wis. 

National  Carbon  Co.,  A.  J.  Mitchell,  traffic  manager,  Cleveland,  Ohio. 

National  Cash  Register  Co.,  The,  J.  W.  Cobey,  traffic  manager,  Dayton,  Ohio. 

National  Electric  Lamp  Association,  H.  N.  Sibbold,  traffic  manager,  1818  East 
Forty-fifth  Street.  Cleveland,  Ohio. 

National  Enameling  &  Stamping  Co.,  P.  M.  Hanson,  traffic  manager.  Granite 
City,  111. 

National  Implement  &  Vehicle  Manufacturers'  Association  of  the  United  States. 
W.  J.  Evans,  freight  traffic  manager,  American  Trust  Building,  Chicago,  111. 

National  League  of  Commission  Merchants  of  the  United  States,  R.  S.  French, 
business  manager,  202  Franklin  Street,  New  York,  N.  Y. 

National  Paint.  Oil  and  Varnish  Association,  W.  H.  Crawford,  chairman  trans- 
portation and  classification  committee,  care  American  Naval  Stores  Co., 
Savannah,  Ga. 

National  Petroleum  Association,  Fred  W.  Boltz,  traffic  manager,  1017  Rose 
Building,  Cleveland,  Ohio. 

National  Piano  Manufacturers'  Association  of  America,  T.  C.  Moore,  traffic 
manager,  1321  Marquette  Building,  Chicago,  111. 

National  Shoe  Wholesalers'  Association  of  the  United  States.  S.  W.  Campbell, 
secretary-treasurer,  209  South  La  Salle  Street,  Chicago,  111. 

National  Supply  Co.,  J.  F.  Ryan,  traffic  manager,  Toledo.  Ohio. 

New  Orleans  Board  of  Trade.  John  A.  Smith,  freight  commissioner,  New  Or- 
leans, La. 

Ohio  Boxboard  Co.,  The,  T.  W.  Ross,  treasurer  and  general  manager,  1390  East 
Thirtieth  Street,  Cleveland,  Ohio. 

Ohio  Shippers'  Association,  J.  W.  McCord,  secretary,  Columbus,  Ohio. 

Oil  Well  Supply  Co.,  R.  H.  Thomson,  traffic  manager,  Pittsburgh,  Pa. 

Omaha  Grain  Exchange.  F.  P.  Manchester,  secretary,  755  Brandels  Building, 
Omaha,  Nebr. 

Otis  Steel  C^o.,  The,  C.  M.  Andrus,  traffic  manager,  Cleveland.  Ohio. 

Pacific  Coast  Borax  Co.,  H.  Dumont,  manager,  1550  McCormick  Building,  Chi- 
cago, 111. 

Packard  Motor  Car  Co.,  C.  J.  Shaar,  traffic  manager,  Detroit,  Mich. 

Paepcke-Leicht  Lumber  Co.,  W.  Williams,  traffic  manager.  938  West  Chicago 
Avenue,  Chicago,  111. 

Parlin  &  Orendorfl:  Co.,  W.  M.  Caves,  traffic  manager.  Canton,  111. 

Patrick  &  Co.,  F.  A.,  E.  A.  Risdon,  traffic  manager.  Dulutli.  Minn. 

Pennsylvania  Steel  Co.,  The,  Maryland  Steel  (3o.,  H.  M.  Newlin.  freight  agent, 
Morris  Building,  Philadelphia,  Pa. 

Peoria  Association  of  Commerce,  Willis  J.  Evans,  secretary,  232  South  Jefferson 
Avenue,  Peoria,  111. 

Philadelphia  Chamber  of  Commerce,  N.  B.  Kelly,  freight  conuuissioner.  The 
Bourse,  Philadelphia,  Pa. 

Pittsburgh  Plate  Glass  Co.,  J.  M.  Belleville,  general  freight  agent,  1614  Frick 
Building,  Pittsburgh,  Pa. 
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Plj^uoutli   Cordage  Co.,   William  P,   Libby,  traffic  manager,   North  Plymouth, 

Mass. 
I'ortland  Chamber  of  Commerce,   J.   H.   Lothrop,   manager,   Commercial   Club 

Building,  Portland,  Greg. 
Potteries  Selling  Co.,  W.  C.  Matlack,  general  manager,  36  East  State  Street, 

Trenton,  N.  J. 
Price  &  Co.,  F.  H.,  F.  H.  Price,  3  South  William  Street,  New  York,  N.  Y. 
Quincy  Freight  Bureau,  L.  B.  Boswell,  commissioner,  Quincy,  111. 
Repubhc  Iron  &  Steel  Co.,  H.  R.  Moore,  traffic  manager,  Republic  Building, 

Youngstown,  Ohio. 
Retail  Coal  Dealers'  Association  of  the  New  England  States,  William  A.  Clark, 

president.  Northampton,  Mass. 
Reynolds  Tobacco  Co.,  R.  J.,  J.  L.  Graham,  traffic  manager,   Winston-Salem, 

N.  C. 
Richmond  Chamber  of  Commerce,  The,   E.   S.  Goodman,  traffic  manager,  803 

Mutual  Building,  Richnond,  Va. 
Rockford  Manufacturers  and  Shippers'  Association,  C.  S.  Bather,  traffic  manager, 

Rockford.  111. 
Rumely  Co.,  M.,  George  M.  Gross,  traffic  manager,  LaPorte,  Ind. 
Ryerson,  Joseph  T.,  &  Son,  R.  C.  Ross,  traffic  manager.  Sixteenth  and  Rockwell 

Streets,  Chicago,  111. 
St.  Louis  Manufacturers  and  Exporters'  Association.  P.  M.  Hanson,  chairman 

traffic  committee.  404  Carlton  Building,  St.  Louis,  Mo. 
Schlitz  Brewing  Co..  Joseph,  C.  J.  Bertschy,  traffic  manager,  Milwaukee,  Wis. 
Sefton   Manufacturing   Co.,   The,   E.   C.   Wilmore,   traffic   manager,   1301   West 

Thirty-fifth  Street,  Chicago,  111. 
Shreveport  Chamber  of  Commerce,  George  T.  Atkins,  jr..  traffic  manager,  Com- 
mercial National  Bank  Building,  Shreveport,  La. 
Simmons  Manufacturing  Co.;  The,  F.  H.  Truax,  traffic  manager,  Kenosha,  Wis. 
Southern  Cotton  Oil  Co..  The  Virginia-Carolina  Chemical  Co.,  H.  W.  B.  Glover, 

traffic  manager,  713  Forsyth  Building,  Atlanta,  Ga. 
Southern  Cypress  Manufacturers'  Association,  E.  W.  McKay,  traffic  manager, 

1206  Hibernia  Building.  New  Orleans,  La. 
Southwestern  States  Portland  Cement  Co.,  H.  R.  Breck.  general  manager,  box 

1083,  Dallas,  Tex. 
Spiegel-May- Stern   Co.,    S.   M.   Freid,   traffic   manager,   1061   West   Thirty-fifth 

Street,  Chicago.  111. 
Springfield  Traffic  Bureau  of  the  Jobbers  and  Manufacturers'  Assocation,  S.  C. 

Bates,  secretary  and  traffic  manager,  423  Woodruff  Building,  Springfield,  Mo. 
Springfield  Traffic  Bureau,  The,  Guy  L.  Cory,  manager,  909  Fairbanks  Building, 

Springfield,  Ohio. 
Standard    Sanitary   Manufacturing   Co.,   J.    E.    Henry,   traffic   manager,   Pitts- 
burgh. Pa. 
Sterling  Manufacturers  and  Shippers'  Association.  W.  E.  Long,  traffic  manager. 

Sterling.  111. 
Stone-Ordean-Wells  Co.,  H.  A.  Earnshaw,  traffic  manager,  Duluth,  Minn. 
Swift  &  Co..  Albert  R.  Fay,  traffic  manager.  Union  Stock  Yards,  Chicago,  111. 
Toledo  Coninierce  Club,  The.  W.  A.  Gosline,  jr..  chairman  transportation  com- 
mittee, Toledo.  Ohio. 
Toledo  Produce  Exchange,  H.  L.  Goemann,  traffic  manager,  Toledo,  Ohio. 
Topeka   Traffic  Association.  H.   D.   Driscoll,   commissioner.   424  New   England 

Building.  Topeka,  Kans. 
Traffic  Bureau  of  Knoxville,  Tenn.,  Charles  Kimmich.  manager,  Knoxville,  Tenn. 
Traffic   Bureau   of  Nashville,  T.   M.   Henderson,   commissioner,   325   Stahlman 

Building.  Nashville,  Tenn. 
The  Traffic  Bureau.  Merchants'  Association  of  New  York,  J.  C.  Lincoln,  manager, 

Woolworth  Building.  233  Broadway,  New  York,  N.  Y. 
Traffic  Bureau,  Commercial  Club  of  Omaha,  E.  J.  McVann.  manager,  Omaha, 

Nebr. 
Traffic  Bureau  of  the  Merchants'  Exchange,  Charles  Rippin.  commissioner,  418 

Chamber  of  Commerce,  St.  Louis,  Mo. 
Traffic  Bureau  of  the  San  Francisco  Chamber  of  Commerce,  William  R.  Wheeler, 

manager.  1204  Merchants'  Exchange  Building.  San  Francisco,  Cal. 
Traffic  Bureau  of  the  Soux  City  Commercial  Club.  George  T.  Bell,  commissioner, 

Sioux  City,  Iowa. 
Traffic  Commission  of  the  Commercial  Club  of  Duluth,   G.   Roy  Hall,   traffic 

commissioner.  Commercial  Club  Building,  Duluth,  Minn, 
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Transportation  Bureau,  Seattle  Chamber  of  Commerce,  W.  A.  Mears,  manager, 

Central  Building.  Seattle.  Wash. 
Trussed  Concrete  Steel  Co.,  E.  M.  Wood,  traffic  manager,  501  Trussed  Concrete 

Building,  Detroit,  Mich. 
United  Boxboard   Co.,   C.   C.   Furgason,   traffic   manager,   111   Broadway,   New 

York.  N.  Y. 
United  Cereal  Mills   (Ltd.),  E.  E.  Genn,  traffic  manager,  305  North  Michigan 

Avenue,  Chicago,  111. 
United  Kansas  Portland  Cement  Co.,  Kansas  City,  Mo. 
United  Shoe  Machinery  Co..  C.  B.  Baldwin,  manager  transportation  department, 

205  Lincoln  Street.  Boston.  Mass. 
United  States  Steel  Products  Co.,  A,  F.  Mack,  freight  agent,  30  Church  Street, 

New  York,  N.  Y. 
Warren  Bros.   Co.,  E.   Sutcliffe.  assistant  superintendent  refineries,  32  Potter 

Street,  East  Cambridge,  Mass. 
West  Virginia  Pulp  &  Paper  Co.,   C.   H.   Tiffany,  traffic   manager.  200  Fifth 

Avenue,  New  York,  N.  Y. 
Wheeler  Elevator  Co.,  The,  George  E.  Pierce,  manager,  710  Chamber  of  Com- 
merce, Buffalo.  N.  Y. 
Wichita  Business  Association,  Martin  E.  Casto,  traffic  commissioner,  201  Barnes 

Building,  Wichita,  Kans. 
Wisconsin  Pulp  &  Paper  Manufacturers,  W,  D.  Hurlbut,  traffic  manager,  28  E. 

Jackson  Boulevard,  Chicago.  111. 
Youngstown  Sheet  &  Tube  Co.,  The,  A.  C.  Graham,  traffic  manager,  614  Stam- 

baugh  Building,  Youngstown,  Ohio. 

Thereupon  the  committee  adjourned. 
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REPRINT   OF   LETTER 


TO    THE 


RAILROAD  SECURITIES  COMMISSION 


FROM 


MR.  SAMUEL  REA 

FEBRUARY  6th,   1911 


In  response  to  their  request  for  views  concerning: 

The  advisability  of  Federal  regulationof  railroad  securities; 
The  extent   and  method  of  such    regulation,    if    deemed 

advisable ; 
The  advisability  of  Federal  regulation,  first,  if  it  excludes 

similar  State  regulation,  or,  second,  if  it  is  found  not  to 

exclude  such  State  regulation ; 
The  legality  of  such  regulation ; 
The  advisability  of  limiting  the  issuance  of  capital  stock  at 

par  for  money  or  property  of  the  actual  value  of  the  par 

of  the  stock  issue; 
The  sale  of  bonds  at  a  discount ; 
The  sale  of  new  stock  at  par  to  stockholders  when  the  old 

stock  is  selling  above  par  in  the  market ; 
The  capitalization  of  betterments,  additions  and  extensions 

charged  in  the  past  to  income,  but  which  might  have 

been  charged  to  capital ; 
The  suggestion  of  the  question  of  the  mode  of  valuation  of 

the  physical  and  non-physical  property  of  railroads  in 

the  event  the  valuation  of  the  property  of  a  railroad  is 

made  a  basis  of  capitalization ; 
The  advisability  and  practicability  of  making  a  valuation 

by  any  Federal  agency. 


Philadelphia,  February  6,  1911. 

Mr.  W.  E.  S.  Griswold, 

Secretary,  Railroad  Securities  Commission, 

Senate  Office  Building,  Washington,  D.  C. 

Dear  Sir: — Responding  to  the  request  of  the  Commis- 
sion for  my  views  as  to  the  several  questions  therein  pro- 
pounded, and  as  to  other  allied  questions  pertaining  to  the 
issuance  of  stocks  and  bonds  by  interstate  railroads,  I  beg 
to  say  that  I  do  not  believe  it  is  advisable  to  have  Federal 
regulation  of  railroad  securities  for  any  railroad  companies 
created  by  the  respective  States,  because  I  cannot  conceive 
of  such  Federal  regulation  being  exclusive  of  State  regu- 
lation. 

As  to  the  other  questions  submitted  in  connection  with 
the  foregoing  subject,  viz: — 

(a.)  The  advisability  of  limiting  the  issuance  of  capital 
stock  at  par  for  money  or  property  of  the  actual  value  of  the  par 
of  the  stock  issued. 

Answer. — In  the  State  of  Pennsylvania,  in  which  I  have 
had  most  of  my  railroad  and  corporate  experience,  the  Con- 
stitution and  the  laws  enforcing  same  since  1887  are  expHcit 
on  this  subject  and  require  in  the  enforcement  of  Section  7 
of  Article  16  of  the  Constitution  that  no  railroad  corpora- 
tion shall  issue  stocks  or  bonds,  except  for  labor  done,  or 
money  or  property  acttially  received,  or  make  any  issue  of 
its  capital  stock  for  a  less  amount  than  the  full  par  value 
of  each  share  of  its  stock.  This  is  a  good  law,  and,  in  my 
judgment,  should  be  observed  especially  in  the  eastern 
States  where  new  railroads  are  not  required  except  as  branches 
or  extensions  to  existing  lines,  or  for  new  lines  required 
to  accommodate  passenger  or  freight  traffic  that  may  be 
lying  undeveloped  pending  their  construction.  Departures 
from  this  rule  in  the  nature  of  bonus  stock  or  otherwise 
should  be  authorized  especially  for  the  thinly  populated 
States  with  long  distances  and  adverse  physical  and  climatic 
conditions  to  contend  with,  or  ^Ise  capital  will  not  be  at- 
tracted to  the  construction  of  new  railroads  in  such  localities. 


(b.)     The  sale  of  bonds  at  a  discount. 

Answer. — I  have  never  seen  any  objection  to  the  sale 
of  bonds  at  a  discount.  This  is  a  matter  which  railroad 
companies  cannot  control;  when  seeking  capital  they  must 
pay  the  going  rates  for  same,  and  the  value  of  the  security 
they  have  to  offer  will  be  measured  by  the  purchasers,  and 
the  railroad  company  must  either  accept  such  valuation 
and  the  tenders  for  their  securities  based  thereon,  or  do 
without  the  capital,  and  in  this  connection  it  must  be  re- 
membered that  an  obligation  rests  upon  railroad  companies 
to  furnish  the  necessary  facilities  for  transportation. 

(c.)  The  sale  of  new  stock  at  par  to  stockholders  when  the 
old  was  selling  above  par  in  the  market. 

Ansiver. — This  is  a  matter  which  should  be  left  to  the 
discretion  of  the  Directors  because  it  cannot  be  arbitrarily, 
and  ought  not  to  be  so,  fixed  in  jtistice  to  the  stockholders. 
A  railroad  company  seeking  new  capital  must  consult  market 
conditions  at  the  time,  of  which  the  Directors  ought  to  be 
the  judge,  and  they  may  with  propriety,  in  order  to  secure 
such  capital  from  the  owners,  its  stockholders,  offer  to  sell 
them  new  stock  at  par,  although  the  stock  may  then  be 
selling  in  the  market  at  a  premium,  and  I  do  not  see  that 
it  can  be  made  the  basis  for  just  complaint.  The  industrial 
and  financial  conditions  may  be  such  as  to  preclude  the 
Company  from  raising  much  needed  capital  in  any  other 
way  than  from  its  stockholders,  irrespective  of  the  price 
at  which  the  shares  may  then  be  selling  in  the  market.  Such 
questions  as  what  the  stockholders  have  received  in  the 
way  of  dividends  in  previous  years,  and  also  the  return  on 
their  investment,  must  be  considered,  or  capital  will  seek 
other  channels  than  railroads.  I  believe  the  railroad  man- 
agement will  be  better  able  to  judge  of  these  conditions 
and  deal  with  them  than  any  public  body,  and  as  the  Di- 
rectors are,  under  the  charters  of  most  companies,  respon- 
sible for  the  management  and  affairs  of  the  Company,  it 
ought   to   be   left   to   them. 


(d.)  The  capitalization  of  betterments,  additions  and  ex- 
tensions charged  in  the  past  to  Income,  hut  which  might  have 
been  charged  to  capital. 

Answer. — If  in  the  past  any  railroad  company  has  spent 
for  real  additions  and  betterments  to  its  property  money 
derived  from  its  Income,  instead  of  otherwise  raising  new- 
money  through  the  sale  of  its  stock  or  bonds — and  if  these 
additions  and  betterments  have,  in  the  judgment  of  the 
Directors,  increased  the  revenues  of  the  Company  or  im- 
proved its  operating  efficiency  and  thereby  reduced  ex- 
penses, or  otherwise  substantially  added  to  the  value  of 
the  property  as  a  whole,  there  is  no  reason  why  such  addi- 
tions and  betterments  should  not  be  represented  by  capital 
stock,  and  the  same  be  declared  by  way  of  a  dividend  in 
'  new  stock  to  the  extent  to  which  the  Directors  may  deem 
it  advisable  to  issue  the  same.  It  is  the  sotmdest  kind  of 
finance  to  first  build  up,  and  retain,  the  credit  of  a  Com- 
pany by  the  wise  expenditure  of  surplus  income.  I  take 
it,  however,  that  under  the  uniform  accotmting  prescribed 
by  the  Interstate  Commerce  Commission,  henceforth  such 
appropriations  from  Income  as  may  thus  be  capitalized 
will  hereafter  be  clearly  stated  in  the  annual  reports  and 
shown  on  the  balance  sheet  of  railroad  companies,  and  I  do 
not  understand  that  the  Interstate  Commerce  Commission 
contemplate  prohibiting  a  company  from  hereafter  issuing 
capital  stock  for  money  thus  taken  out  of  the  Income  of  the 
Company,  which  might  have  been  distributed  to  the  stock- 
holders. 

{e.)  The  suggestion  of  the  question  of  the  mode  of  valua- 
tion of  the  physical  and  non-physical  property  of  railroads  in 
the  event  of  the  valuation  of  the  property  of  a  railroad  being 
made  a  basis  of  capitalization. 

Answer. — I  do  not  believe  that  the  valuation  of  any 
railroad  property  can  be  finally  and  accurately  determined 
other  than  by  capitalizing  the  average  Net  Income  of  the 
Company  for  a  period  of  years.  This  is  the  course  visually 
followed   by  seller  and  purchaser  when  railroad  properties 


are  sold.  To  attempt  to  make  a  physical  valuation  of  rail- 
road property  based  on  its  replacement  cost  that  will  be  of 
practical  use,  is  to  my  mind  absurd.  Assuming  that  it  is 
possible  to  examine  a  railroad  and  item  by  item  put  valua- 
tions which  would  be  what  several  intelligent,  fair-minded 
men  believe  would  be  the  cost  of  replacing  same,  how  long 
would  such  a  valuation  stand  as  against  another  body  of 
like  intelligent  men  who  might  honestly  differ  materially 
in  the  result?  In  other  words,  is  it  not  a  movable  figure? 
Who  can  say  what  is  the  value  of  a  railroad  built  50  or  60 
years  ago,  properly  equipped,  maintained  and  continuously 
improved,  and  possessing  certain  natural  advantages  of 
prior  location,  and  how  is  it  possible  to  reproduce  it?  It 
has  grown  from  a  small  beginning  by  gradual  accretions, 
extensions,  changes  and  improvements  until  it  is  to-day  a 
substantial  going  concern,  with  an  assured  earning  capacity, 
due  not  alone  to  the  traffic  originating  on  its  own  route, 
but  also  valuable  in  the  terminals  and  connections  with 
other  systems  and  the  traffic  it  thus  secures  through  reach- 
ing important  markets,  which  to  some  extent  may  be  ex- 
clusive in  itself.  In  any  valuation,  all  of  these  feattires 
would  require  consideration,  as  well  as  items  of  physical 
value,  but  earning  capacity  is  the  main  test  of  value. 

(/.)  The  advisability  and  practicability  of  making  such 
valuation   by   any   Federal    agency. 

Answer. — From  the  answer  next  above,  you  will  ob- 
serve that  I  do  not  believe  it  is  advisable  or  practicable  to 
make  a  valuation  by  any  Federal  or  other  agency,  that  would 
have  any  real  use  other  than  to  show,  as  I  have  no  doubt 
it  would  in  most  cases,  that  in  the  judgment  of  a  body  of 
intelligent  men  the  majority  of  the  railroads  of  this  country 
are  not  over-capitalized  and  are  worth  more  than  it  would 
cost  to  reproduce  them  if  the  latter  were  possible. 

In  conclusion,  as  rates  are  not  dependent  on,  or  affected 
by,  capitalization  or  valuation,  we  have  now,  in  my  opinion, 
sufficient  State  laws,  regiilations,  reports  and  supervision, 
including  that  now  exercised  by  the  Interstate  Commerce 
Commission  through  its  accounting  regulations  and  reports, 


to  guard  against  improper  capital  issues,  and  if  these  laws 
and  regulations  continue  to  be  systematically  and  reason- 
ably enforced,  no  necessity  exists  to  exercise  further  pro- 
tective measures  for  the  benefit  of  security  holders.  Pos- 
sibly in  some  States  some  further  publicity  is  required  in  the 
formation  of  new  companies,  so  that  for  new  issues  of  stock 
or  bonds  a  full  record  will  be  in  the  hands  of  the  State  Com- 
mission or  officers  for  the  benefit  of  the  public,  showing  the 
terms  upon  which  the  stock  and  bonds  are  to  be  issued,  and 
the  value  received  by  the  Company  from  such  issues,  from 
time  to  time,  in  the  way  of  railroad,  real  estate,  and  equip- 
ment; the  amounts  thereof  issued  for  services  in  the  promo- 
tion of  the  company,  and  other  data,  so  that  when  capital 
is  required  from  the  public  an  intelligent  prospectus  with 
the  signatures  of  responsible  persons  appended  will  be  filed 
with  the  authorities  and  will  be  for  the  information  of  all 
those  having  to  do  business  with  the  corporation. 

1  fully  appreciate  the  value  of  the  various  Commissions, 
and  that  the  measure  of  railroad  progress  and  development 
throughout  the  country  is  largely  dependent  upon  them, 
and  that  it  is  essential  for  them  to  occupy  an  impartial  at- 
titude in  deciding  the  various  questions  aft'ecting  the  rail- 
roads, the  shipper,  the  investor  and  the  citizens  at  large. 
The  most  effective  results  cannot,  however,  be  obtained 
imtil  their  appointments  are  removed  from  all  political 
exigencies  by  a  long  term  of  office  to  enable  them  to  acquire 
the  necessary  experience  to  intelligently  discharge  their 
important  duties,  and  by  the  payment  of  a  compensation 
which  will  attract  the  ablest  men  and  permit  them  to  de- 
vote their  entire  time  and  efforts  to  the  prompt  and  efficient 
discharge  of  their  duties  as  Commissioners. 

The  foregoing  concise  statement  is  the  result  of  many 
years'  experience,  and  I  trust  it  will  be  of  some  benefit  to 
the  Commission. 

Yours  truly, 

(Signed)       SAMUEL  REA. 
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Mr.  President  and- Gentlemen  of  the  Tennessee  Bear  Asso- 
ciaUon: 

One  hundred  and  twenty-six  years  ago  the  United  States 
became  a  nation.  On  the  4th  of  March,  1789,  they  joined 
in  putting  into  effect  the  Constitution  which  formed  them 
into  "a  more  perfect  union"  and  organized  them  to  take  their 
place  as  a  unit  among  the  nations  of  the  earth. 

Only  recently  they  had  been  separate  and  distinct  colonies 
of  Great  Britain,  legally  foreign  to  each  other,  and  were 
bound  together  by  no  ties  except  a  sense,  common  to  them 
all,  of  oppression  and  discontent  and  a  common  aspiration 
and  purpose  of  liberty.  They  combined  to  declare  and  to 
fight  for  their  independence,  and  to  assert  that,  as  free  and 
individual  States,  they  had  "full  power  to  levy  war,  conclude 
peace,  contract  alliances,  establish  commerce,  and  to  do  all 
other  acts  and  things  which  independent  States  may  of  right 
do." 

le 


During  the  succeeding  epoch-making  struggle,  which 
marked  the  birth  of  a  new  nation,  they  sought  to  bind  them- 
selves together  by  something  more  enduring  than  the  sym- 
pathies and  exigencies  of  the  existing  war,  and,  to  this  end, 
adopted  as  their  bond  of  union  the  Articles  of  Confederation. 
Jealous,  however,  of  their  separate  and  distinct  autonomies, 
they  were  miserly  in  their  grant  of  power  to  the  central  au- 
thority which  they  created.  Wanting  it  to  be  efficient,  but 
determined  that  it  should  possess  none  of  their  cherished 
sovereignty,  they  withheld  from  it  the  power  to  provide, 
through  its  own  agencies,  a  national  revenue.  It  could  not 
levy  taxes,  but  was  made  dependent  upon  the  States  for  their 
respective  contributions.  It,  therefore,  cx^uld  not  build  or 
equip  a  navy,  nor  raise  or  arm  or  pay  an  army.  Thus  it 
had  no  effective  power  to  provide  for  the  common  defense, 
to  protect  any  national  right,  or  to  command  the  respect  or 
the  fair  treatment  of  foreign  nations.  Likewise,  it  had  no 
power  to  control  or  regulate  trade,  either  foreign  or  domestic. 
That  power  was  carefully  reserved  by  the  States  to  themselves 
individually. 

The  Articles  of  Confederation  were,  therefore,  soon  found 
to  be  utterly  inadequate  to  a  national  existence.  It  is  true 
that  they  remained  untouched  during  the  continuance  of  the 
war.  This,  however,  was  not  because  they  were  satisfactory, 
but  because  every  public  energy,  to  the  exclusion  of  all  ques- 
tions of  domestic  organization,  was  devoted  to  the  achieve- 
ment of  independence. 

A  government  without  a  purse,  and  hence  without  power 
to  provide  for  the  common  defense,  or  to  insure  domestic 
tranquillity,  was  a  mere  ''rope  of  sand"  and  could  not  long 
endure.  From  the  standpoint  of  mere  national  existence,  it 
was  found  utterly  inadequate. 


But  there  was  another  cause  for  dissatisfaction,  which,  in 
the  condition  of  the  public  mind,  temporarily  freed  from 
the  fear  of  foreign  invasion  and  insistently  turning  to  the 
necessity  of  rebuilding  domestic  prosperity  after  the  wa^te  of 
war,  was  hardly  of  less  importance  than  a  provision  for  the 
common  defense  and  for  the  preservation  of  the  national  ex- 
istence. The  needs  of  trade  were  becoming  more  and  more 
apparent  and  its  just  regulation  the  subject  of  greater  and 
more  universal  public  concern./ 

In  considering  the  causes  which  brought  our  Federal  Con- 
stitution into  existence,  it  is  of  peculiar  interest  at  this  time 
to  study  the  influence  which  the  desire  for  a  uniform  regula- 
tion of  commerce  had  upon  its  adoption  and  upon  its  char- 
acter. 

When  the  war  ended  and  independence  was  an  accom- 
plished fact,  each  State  possessed  a  sovereignty  which  was 
practically  unlimitxjd  over  its  foreign  commerce  and  over  its 
commerce  with  the  other  States.  Between  many  of  them 
there  was  a  race  of  greed  and  selfishness  for  commercial  ad- 
vantage and  supremacy. 

It  will  be  noted  that  each  State  possessed  the  power  of  im- 
posing export  taxes  and  could  thus  keep  its  products  at  home, 
excluding  them  from  the  use  and  enjoyment  of  the  people  of 
the  other  States ;  that  each  State  possessed  the  power  of  im- 
posing import  duties  and  thus  could  exclude  {)eople  of  the 
other  States  from  its  markets;  and  that  each  State  retained 
complete  control  over  its  own  ports,  and  thus,  by  its  com- 
mercial policy,  could,  through  the  competition  of  ports,  regu- 
late or  break  down  the  commercial  policy  of  another  Stat-e 
in  regard  to  its  own  ports  and  in  regard  to  its  own  com- 
merce. 


These  powers  were  large  enough,  not  only  to  create  State 
rivalries  and  State  enmities,  but  to  elevate  the  States  of  great- 
est commercial  power  into  complete  commercial,  and  finally 
into  complete  political,  ascendancy  over  their  weaker  sister 
States. 

Nor  were  these  powers  merely  theoretical.  They  were 
brought  into  active  and  oppressive  operation.  They  were 
made  the  means  of  commercial  war  by  one  State  upon 
another.  ^ 

For  example: 

Virginia,  by  her  export  duties  and  inspection  laws,  with 
the  incidental  tax,  sought  to  keep  her  tobacco  at  home. 

Maryland,  by  her  inspection  laws  and  taxes,  sought  to  do 
the  same  with  regard  to  her  potash  and  pearlash. 

Massachusetts  prohibited  the  exportation  of  grain  or  un- 
manufactured calfskins  and  imposed  an  onerous  inspection 
tax  on  exports  to  other  States  of  tobacco,  butter,  and  other 
products,  while  North  Carolina  laid,  for  a  limited  time,  an 
embargo  on  the  exportation  to  other  States  of  corn,  wheat 
flour,  beef,  bacon,  and  other  necessaries  of  life. 

Turning  to  imports: 

New  York,  by  imposing  an  import  duty,  sought  to  exclude 
from  its  markets  the  butter,  milk,  and  other  dairy  products 
of  New  Jersey  and  the  firewood  of  Connecticut. 

Rhode  Island  imposed  an  ad  valorem  tax  of  five  per  cent 
on  all  articles  imported  into  that  State  from  the  other  States 
as  well  as  from  foreign  countries,  with  a  proviso  for  recip- 
rocal relief.     And  so  with  other  States. 

In  regard  to  the  commercial  rivalry  and  war  of  ports,  it 
was  customary  for  States  having  available  port^  to  impose 
an  unlimited   tax   on    all    goods   reaching   this    continent 


through  their  ports,  and  thus  subjecting,  for  the  benefit  of 
themselves,  the  people  of  the  other  States  to  a  substantial 
burden  of  taxation. 

For  example,  the  ports  of  Boston  and  New  York  were  at 
one  time  far  behind  Newport  in  the  value  of  their  imports, 
and  Rhode  Island,  according  to  the  Supreme  Court  of  the 
United  States,  paid  all  the  expenses  of  her  government  by 
duties  on  goods  landed  at  her  principal  ports. 

The  condition  at  that  time  of  commercial  selfishness  and 
greed  between  the  States  is  thus  described  by  Fiske  in  his 
work  on  the  '^Critical  Period  of  American  History,  1783- 
1789,"  at  page  144: 

'^Meanwhile,  the  different  States,  with  their  differ- 
ent tariff  and  tonnage  acts^  began  to  make  commer- 
cial war  upon  one  another.  No  sooner  had  the  other 
three  New  England  States  virtually  closed  their  ports 
to  British  shipping,  than  Connecticut  threw  hers  wide 
open,  an  act  which  she  followed  by  laying  duties  upon 
imports  from  Massachusetts. 

'Tennsylvania  discriminated  against  Delaware; 
and  New  Jersey,  pillaged  at  once  by  both  her  greater 
neighbors,  was  compared  to  a  cask  tapped  at  both 
ends.  The  conduct  of  New  York  became  especially 
selfish  and  blameworthy.  That  rapid  growth  which 
was  soon  to  carry  the  city  and  State  to  a  position  of 
primacy  in  the  Union  had  already  begun.  After  the 
departure  of  the  British  the  revival  of  business  went 
on  with  leaps  and  bounds.  The  feeling  of  local 
patriotism  waxed  strong,  and  in  no  one  was  it  more 
completely  manifested  than  in  George  Clinton,  the 
Revolutionary  general,  whom  the  people  elected  Gov- 
ernor for  nine  successive  terms.  *  *  *  It  was  his 
first  article  of  faith  tliat  New  York  must  be  the  great- 
est State  in  the  Union.     But  his  conceptions  of  states- 
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manship  were  extremely  narrow.  In  his  mind,  the 
welfare  of  New  York  meant  the  pulling  down  and 
thrusting  aside  of  all  her  neighbors  and  rivals. 
*  *  *  Under  his  guidance,  the  history  of  New 
York,  during  the  five  years  following  the  peace  of 
1783,  was  a  shameful  story  of  greedy  monopoly  and 
sectional  hate.  Of  all  the  thirteen  States  none  be- 
haved worse  except  Rhode  Island. 

*'A  single  instance,  which  occurred  early  in  1787, 
may  serve  as  an  illustration.  The  city  of  New  York, 
with  its  population  of  thirty  thousand  souls,  had  long 
been  supplied  with  firewood  from  Connecticut,  and 
with  butter  and  cheese,  chickens  and  garden  vegeta- 
bles, from  the  thrifty  farms  of  New  Jersey.  This 
trade,  it  was  observed,  carried  thousands  of  dollars  out 
of  the  city  and  into  the  pockets  of  detested  Yankees 
and  despised  Jersey  men.  It  was  ruinous  to  domestic 
industry,  said  the  men  of  New  York.  It  must  be 
stopped  by  those  effective  remedies  of  the  Sangrado 
school  of  economic  doctors,  a  navigation  act  and  a 
protective  tariff. 

''Acts  were  accordingly  passed  obliging  every 
Yankee  sloop  which  came  down  through  Hell  Gate, 
and  every  Jersey  market  boat  which  was  rowed  across 
from  Paulus  Hook  to  Cortlandt  street,  to  pay  entrance 
fees  and  obtain  clearances  at  the  custom-house,  just  as 
was  done  by  ships  from  London  or  Hamburg ;  and  not 
a  cart-load  of  Connecticut  firewood  could  be  delivered 
at  the  back-door  of  a  country-house  in  Beekman  street 
until  it  should  have  paid  a  heavy  duty.  Great  and 
just  was  the  wrath  of  the  farmers  and  lumbermen. 
The  New  Jersey  legislature  made  up  its  mind  to  re- 
taliate. *  *  *  Connecticut  was  equally  prompt. 
At  a  great  meeting  of  business  men,  held  at  New  Lon- 
don, it  was  unanimously  agreed  to  suspend  all  com- 
mercial  intercourse  with   New  York.     Every   mer- 


chant  signed  an  agreement,  under  penalty  of  two 
hundred  and  fifty  dollars  for  the  first  offense,  not  to 
send  any  goods  whatever  into  the  hated  State  for  a 
period  of  twelve  months.  By  such  retaliatory  meas- 
ures, it  was  hoped  that  New  York  might  be  compelled 
to  rescind  her  odious  enactment.  But  such  meetings 
and  such  resolves  bore  an  ominous  likeness  to  the 
meetings  and  resolves  which  in  the  years  before  1775 
had  heralded  a  state  of  war;  and  but  for  the  good 
work  done  by  the  Federal  convention  another  five 
years  would  scarcely  have  elapsed  before  shots  would 
have  been  fired  and  seeds  of  perennial  hatred  sown 
on  the  shores  that  looked  toward  Manhattan  Island." 

But  these  discriminations  and  exactions  of  one  State  as 
against  the  trade  of  another,  this  fierce  commercial  rivalry, 
this  internecine  warfare  which  threatened  the  commercial 
destruction  of  some  States  and  the  undue  elevation,  pros- 
perity and  dominance  of  others,  were  not  the  only  reasons  for 
the  insistent  demand,  which  preceded  and  finally  controlled 
the  Constitutional  Convention  of  1787,  in  regard  to  the  estab- 
lishment of  a  system  of  just  and  equitable  regulation  of  com- 
merce between  the  States  by  an  authority  fairly  representing 
them  all. 

The  question  of  commercial  regulation,  in  addition  to  its 
commercial  relation  to  the  trade  between  the  existing  States, 
possessed  also  a  most  important  and  commanding  political 
aspect.  The  development  of  the  great  West  was  then  going 
on  and  had  been  stimulated  by  the  emigration  thither  from 
the  older  States  incident  to  the  readjustments  after  the  war, 
and  the  settlement  of  the  whole  western  region  was  proceed- 
ing with  great  rapidity.  The  West  was  spoken  of  by  George 
Washington  as  a  "rising  world/'  and  signified  particularly, 
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in  the  minds  of  the  statesmen  of  that  day,  the  territory  now 
constituting  the  States  of  Tennessee  and  Kentucky  and  the 
States  afterwards  carved  out  of  the  territory  northwest  of  the 
Ohio  and  east  of  the  Mississippi  rivers.  The  question  of  the 
future  political  affiliations  of  this  large  and  important  terri- 
tory was  a  question  of  prime  and  of  vast  importance  to  the 
then  existing  States.  Great  Britain  was  on  the  northern 
boundary  with  its  Dominion  of  Canada,  and  Spain  on  the 
south  commanded  the  mouth,  and  hence  commanded  the 
navigation,  of  the  Mississippi  River.  The  course  of  trade  is 
determined  by  the  inducements  that  are  offered  and  the 
facilities  it  can  command.  And  political  relationships  are 
strongly  influenced  by  commercial  ties  and  interests.  It  was 
therefore  one  of  the  most  important  problems  of  that  day  to 
bind  this  great  and  developing  western  country  to  the  eastr 
ern  States  by  the  ties  of  intimate  commercial  intercourse. 
This  could  not  be  done  if  the  eastern  States  could  enrich 
themselves  by  imposts  upon  the  commerce  paid  for  by  the 
people  of  the  West  or  by  excluding  the  competitive  products 
of  the  West  from  the  eastern  markets. 

Great  Britain  or  Spain,  close  neighbors  on  the  north  and 
south,  could  easily  outbid  such  a  policy  of  narrowness  and 
greed  as  the  people  of  the  West  saw  already  in  operation  in 
many  of  the  most  important  eastern  States,  and  it  was  appar- 
ent that,  whether  or  not  such  a  policy  should  be  adopted, 
could  not  be  safely  left  to  the  individual  States. 

George  Washington,  in  speaking  of  the  future  political 
affiliations  of  these  pioneer  western  people,  said  : 

''If  we  cannot  bind  these  people  to  us  by  interest, 
and  it  is  not  otherwise  to  be  effected  but  by  a  commer- 
cial knot,  we  shall  be  no  more  to  them  after  a  while 
than  Great  Britain  or  Spain,  and  they  may  be  as 


closely  linked  with  one  of  those  powers  as  we  wish 
them  to  be  with  us,  and,  in  that  event,  they  may  be 
a  severe  thorn  in  our  side." 

It  thus  became  politically,  as  well  as  economically,  neces- 
sary to  find  a  way  of  fairly  regulating  commerce  in  the  inter- 
est of  all,  free  from  the  narrowness,  the  greed  and  the  selfish- 
ness of  particular  States. 

The  only  way  of  remedying  these  commercial  evils,  which 
were  flagrant  and  were  universally  recognized,  and  of  meet- 
ing the  political  exigencies  of  the  situation,  was,  according  to 
the  practically  universal  belief  of  the  day,  to  exclude  the 
States  from  the  power  to  regulate  commerce  among  the  States 
and  with  foreign  nations,  and  to  confer  that  power  upon  a 
central  authority  which  should  fairly  and  equitably  represent 
them  all. 

The  public  consciousness  on  this  subject  was,  prior  to  the 
convention,  indicated  in  a  gxeat  variety  of  ways  and  from  a 
great  variety  of  sources. 

Alexander  Hamilton  declared  for  a  central  government 
with  "complete  sovereignty  over  all  that  relates  to  war, 
peace,  trade,  and  finance." 

James  Monroe,  as  chairman  of  a  committee  of  Congress, 
in.  1785  submitted  a  report  declaring  that: 

"The  United  States  in  Congress  assembled  shall 
have  the  sole  and  exclusive  right  and  power  of  deter- 
mining on  peace  and  war,  except  in  the  cases  men- 
tioned in  the  sixth  article,  *  *  *  and  of  regulat- 
ing the  trade  of  the  States,  as  well  with  foreign 
nations  as  with  each  other."     *     *     * 

James  Madison  moved  in  the  General  Assembly  of  Vir- 
ginia a  resolution  for  a  convention  of  delegates  of  all  the 
2e 
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States  ^*to  take  into  consideration  the  trade  of  the  United 
States ;  to  examine  the  relative  situation  and  trade  of  the  said 
States ;  to  consider  how  far  a  uniform  system  in  theircommer- 
cial  regulations  be  necessary  to  their  common  interest  and 
permanent  harmony,"  etc. 

There  were  similar  expressions  of  view  in  the  legislatures 
of  Rhode  Island,  of  Connecticut,  of  New  Jersey,  in  resolutions 
of  town  meetings  and  in  reports  of  committees  of  Congress. 

The  Madison  resolution  resulted  in  the  assembling  of  the 
Annapolis  Convention  in  1786  and  in  a  recommendation, 
by  the  delegates  there  assembled  to  consider  the  regulation  of 
commerce,  that  Congress  should  call  a  general  convention  of 
all  the  States  to  meet  in  Philadelphia  on  the  second  Monday 
in  May,  1787,  *'to  devise  such  further  provisions  as  shall  ap- 
pear to  be  necessary  to  render  the  Constitution  of  the  Federal 
Government  adequate  to  the  exigencies  of  the  Union.'' 

This  was  the  convention  which  framed  the  Constitution, 
and  the  declaration  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Cook  vs.  Pennsylvania,  97  United  States, 
574,  is  amply  justified,  to  the  effect  that: 

*'A  careful  reader  of  the  history  of  the  times  which 
immediately  preceded  the  assembling  of  the  conven- 
tion which  framed  the  American  Constitution  cannot 
fail  to  discover  that  the  need  of  some  equitable  and 
just  regulation  of  commerce  was  among  the  most  in- 
fluential causes  which  led  to  its  meeting." 

The  result  of  its  deliberations  on  the  four  large  subjects 
of  national  concern  enumerated  by  Alexander  Hamilton — 
which  are  the  four  fundamental  essentials  of  national  existr 
ence  and  efficiency- — and  as  to  which  Hamilton  declared  that 
the  Federal  Government  should  possess  complete  sovereignty, 
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namely,  the  purse,  war,  peace,  and  commerce,  is  exhibited  in 
the  following  clauses  of  the  Constitution : 

^The  Congress  shall  have  power: 

"To  lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises, to  pay  debts  and  provide  for  the  common  de- 
fense and  general  welfare.     *     ♦     * 

''To  borrow  money  on  the  credit  of  the  United 
States. 

"To  regulate  commerce  with  foreign  nations  and 
among  the  several  States,  and  with  the  Indian  tribes. 

"To  declare  war.     *     *     * 

"To  raise  and  support  armies. 

"To  provide  and  maintain  a  navy.'' 

The  fullness,  the  competency  and  the  completeness  of  no 
one  of  these  powers  has  ever  been  questioned,  except  of  the 
power  to  regulate  commerce. 

It  is  universally  recognized  that  it  is  a  right  of  each  State 
that  the  Federal  Government  shall  provide  for  the  common 
defense;  that  the  Federal  Government  shall  determine  as 
between  peace  and  war ;  that  it  shall  raise  and  support  armies 
and  shall  equip  and  maintain  a  navy. 

But  there  are  other  rights  of  the  States  not  less  important 
and  not  less  sacred.  These  include  the  right  to  avail  them- 
selves, separately  and  individually,  of  the  protection  guar- 
anteed to  them  and  to  their  people  by  the  Federal  Constitu- 
tion against  the  selfishness  in  trade  of  their  sister  States. 

In  adopting  the  Commerce  Clause  of  the  Constitution  they 
intended  to  secure  protection  against  this  very  thing.  In  the 
light  of  the  history  of  its  adoption,  is  it  not,  since  the  Con- 
stitution, a  right  of  New  Jersey  that  New  York  shall  not 
regulate  the  trade  between  them  as  it  did  when  it  excluded 
the  products  of  New  Jersey  industry  from  the  New  York 
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markets;  is  it  not  a  right  of  the  State  of  Connecticut,  since  the 
Constitution,  that  its  products  shall  not  be  excluded  from  the 
markets  of  New  York  and  Boston  by  State  action,  and  is  it 
not  since  the  Constitution,  a  right  of  each  of  the  States  that 
Virginia  and  North  Carolina  and  Tennessee  and  the  great 
food-producing  States  of  the  West  shall  not  be  able,  as  Vir- 
ginia and  North  Carolina  once  did,  to  put  an  embargo  upon 
the  shipments  of  their  products  beyond  their  respective 
borders,  and  shall  not  be  able  to  exclude  the  people  of  the 
other  States  from  the  riches  of  their  farms,  of  their  forests, 
of  their  mines,  and  of  their  factories?  Is  it  not  a  right  of 
each  State  that  Congress  alone,  which  represents  all,  shall  be 
the  exclusive  arbiter  of  what  is  right  and  just  in  interstate 
and  foreign  trade,  and  that  no  State  shall  be  permitted  to  ad- 
vance itself  at  the  expense,  and  to  the  disadvantage  of  the 
others,  perchance  by  its  narrowness,  its  greed,  and  its  selfish- 
ness in  trade? 

The  existence  of  this  exclusive  power  in  Congress  to  regu- 
late interstate  and  foreign  commerce  is  of  no  less  impor- 
tance— ^is  in  fact  of  far  larger  importance — as  a  State's  right 
now,  than  it  was  when  the  Constitution  was  adopted. 

Commerce  itself  in  these  one  hundred  and  twenty-six  years 
has  assumed  a  far  greater  consequence  in  the  affairs  and  des- 
tinies of  men  and  of  nations,  than  it  had  in  those  early  days. 
Steam  and  electricity  have  come  witn  their  mighty  revolu- 
tionizing influence  and  have  brought  all  the  States  and  all 
the  nations  into  close  and  intimate  commercial  relationships. . 
Men  no  longer  deal  in  trade  most  largely  with  their  imme- 
diate neighbors,  but  find  it  essential  to  their  success  to  have 
free  and  unimpeded  and  adequate  access  to  the  markets  of 
the  world. 
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The  interests  of  the  producing  States — particularly  the 
States  of  the  South  and  West  where  there  are  no  markets  of 
the  first  importance — imperatively  require  easy  and  quick 
transportation  to  the  world's  great  market  cities,  such  as  New 
York,  Philadelphia,  Boston,  and  Chicago  in  this  country, 
and.  Liverpool,  London,  Paris,  and  Berlin  abroad. 

It  may  be  safely  stated  that  at  least  eighty-five  per  cent  of 
the  trade  of  Tennessee,  and  of  the  United  States  generally, 
moves  in  interstate  and  foreign  commerce.  It  traverses  vast 
distances ;  it  must  pay  low  mileage  rat^s  to  reach  and  to  com- 
pete in  these  distant  markets ;  it  cannot,  because  of  the  value 
of  time  and  the  small  margins  of  profit,  permit  frequent 
handlings  or  breakings  of  bulk. 

To  meet  these  economic  conditions — to  satisfy  the  essential 
needs  and  to  accommodate  the  movement  of  this  great 
traffic — it  has  become  fiecessary  to  create  long  and  con- 
tinuous lines  of  railroad  in  the  place  of  the  short  and  discon- 
nected lines  which  were  once  adequate  to  the  requirements  of 
trade.  These  large  systems  of  railroad,  which  have  come 
in  obedience  to  the  economic  law  which  demands  continu- 
ous, rapid,  and  unbroken  transportation,  necessarily  extend 
across,  and  are,  under  existing  law,  in  many  respects  subject 
to  the  varying  policies  of  many  States. 

The  problem  of  greatest  magnitude  which  concerns  the 
country  in  regard  to  them,  is  how  their  continuity  of  service 
shall  be  preserved  unimpeded  and  what  shall  be  the  quality 
of  adequacy  and  efficiency  which  their  transportation  facili- 
ties shall  possess. 

It  must  be  remembered  that  the  transportation  capacity  of 
the  carriers  marks  the  maximum  limit  of  the  trade,  and 
hence  of  the  producing  capacity,  of  the  people  whom  they 


14 

serve.  No  moro  will  be — no  more  can  be — produced  than 
can  be  carried  to  market.  Therefore,  each  State,  being  de- 
pendent for  its  prosperity  upon  the  producing  capacity  of  its 
people,  is  deeply  concerned  that  the  transportation  capacity 
of  the  carriers  which  serve  it  shall  be  adequate  and  shall  not 
be  crippled  or  impaired. 

A  broad  and  wise  policy  in  dealing  with  the  instrumen- 
talities of  commerce  is,  therefore,  a  matter  of  supreme  interest 
to  all  the  States.  A  narrow,  or  niggardly,  or  selfish  policy, 
if  adopted  by  any  one  of  the  States  through  which  a  railroad 
passes,  may  seriously  cripple  and  depress  the  commerce  of 
every  other  State  which  the  railroad  serves. 

No  adequate  conception  of  the  railroad  problem,  as  it 
affects  the  development  of  the  country  and  the  growth  of  its 
commerce,  can  ignore  the  necessity  that  transportation  facili- 
ties must  be  all  the  time  growing  and  improving  to  keep  pace 
with  the  growth  and  expansion  of  commerce — otherwise 
there  will  be  no  growth  or  expansion  of  commerce. 

Such  an  increase  in  railroad  facilities  involves  the  constant 
input  of  new  capital,  for  no  railroad  is  ever  finished  except 
in  a  dead  country.  It  is  a  mere  platitude  to  say  that  new 
capital  can  only  be  attracted  by  credit.  While  no  one  State 
through  which  a  railroad  passes  can  alone  establish  its  credit, 
a  single  State  can  impair  or  destroy  it. 

If  a  railroad  runs  through  and  serves  eleven  States,  ten  of 
them  may  be  guided  by  broad  and  liberal  views  and  may  be 
controlled  by  the  policy  of  encouraging  the  establishment 
and  maintenance  of  adequate  transportation  facilities.  The 
eleventh  may,  however,  have  no  adequate  commercial  out- 
look or  may  be  temporarily  under  the  domination  of  small 
and  time-serving  politicians.     It  may  reduce  rates  on  State 
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traffic  so  as  to  barely  escape  the  line  of  confiscation.  It  may 
be  unwilling  that  its  State  traffic  shall  contribute  anything  to 
the  liberal  program,  favored  by  the  other  ten,  which  would 
build  for  the  future  and  insure  the  present  and  continuing 
adequacy  of  the  transportation  facilities  on  which  all  are 
equally  dependent. 

In  such  a  case,  what  shall  be  done?  Shall  the  ten  States 
bow  to  the  will  or  caprice  of  the  one  and  allow  it  to  control? 
Shall  they  permit  the  narrow  views  of  the  one  State  to  limit 
the  standard  or  the  character  or  the  quality  of  facilities 
which  their  people  shall  enjoy? 

If,  on  the  other  hand,  the  standard  of  facilities  is  not 
brought  down  to  this  low  level  and  is  to  be  made  adequate 
to  the  needs  of  all,  then  the  commerce  of  the  other  ten 
States,  or  interstate  commerce,  or  both,  must  bear  the  burden, 
which  the  dissenting  State  has  refused  to  share,  of  building 
up  adequate  transportation  facilities. 

In  either  case,  the  dissenting  State,  in  a  very  effective  way, 
regulates  the  commerce  and  the  business  opportunities  of  all. 
It  either  determines  the  standard  of  the  commercial  facilities, 
and  therefore  the  commercial  opportunities  of  the  other 
States,  or  it  throws  on  them  an  unfair  and  undue  proportion 
of  the  burden  of  sustaining  them  at  a  level  of  higher  effi- 
ciency. 

Moreover,  in  the  Shreveport  case,  recently  decided  by  the 
Supreme  Court  of  the  United  States,  and  in  another  State 
which  I  shall  not  more  particularly  identify,  State  rates 
have  been  greatly  reduced  for  the  avowed  purpose  of  pre- 
serving State  markets  for  State  trade,  and  thus  excluding  and 
discriminating  against  the  trade  of  other  States. 

Is  it  not  a  right  of  each  of  these  States,  thus  oppressed  by 
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the  narrow  and  selfish  policy  of  one,  to  have  its  commerce 
freed  from  these  State  restrictions  and  regulated  hy  Congress, 
representing  all  the  States,  in  accordance  with  the  compact  of 
the  Constitution? 

I  have  referred  to  the  great  importance  to  the  welfare  of  all 
the  States  of  transportation  facihties — to  the  complete  de- 
pendence of  the  States  upon  their  adequacy,  their  efficiency 
and  their  readiness  for  service.  I  have  called  attention  to 
the  credit  of  the  carriers — their  capacity  to  obtain  new 
money — as  bearing  an  important,  and  in  fact  controlling, 
relationship  to  the  problem  of  transportation. 

In  this  connection,  and  as  exerting  an  important  influence 
on  the  financial  capacity  of  the  carriers,  it  is  appropriate  to 
consider  their  capacity  to  issue  and  to  dispose  of  their  secu- 
rities. 

It  is  manifest  that,  if  such  issue  is  to  be  regulated  by  the 
individual  States,  every  State  is  at  the  mercy  of  the^  others. 
A  bond,  to  bp  available  in  the  market,  must,  as  a  rule — espe- 
cially now  when  most  bonds  are  necessarily  junior  liens — be 
secured  upon  the  whole  railroad  line;  and  this  crosses  many 
States.  One  of  the  States,  therefore,  if  it  possesses  the  power 
to  regulate  the  issue  of  securities  of  an  interstate  carrier,  may 
disappoint  and  defeat  a  financial  plan  approved  by  all  the 
other  States  and  necessary  to  the  carrier^s  transportation  effi- 
ciency. 

Even  if  the  State  does  not  press  its  authority  to  the  extent 
of  absolutely  declining  to  sanction  the  issue,  it  may  selfishly, 
and  as  a  political  expedient,  attach  a  condition  that  a  desig- 
nated portion  of  the  proceeds  shall  be  spent  within  its  borders 
where  it  mav  not  in  fact  be  needed,  when  the  needs  of  inter- 
state  commerce  and  the  commerce  of  other  States  fairly  re- 
quire that  the  whole  shall  be  expended  elsewhere. 
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The  power  of  the  State  to  consent,  or  to  withhold  its  con- 
sent, is  equivalent  to  a  power  to  control  the  character  and  the 
location  of  additional  transportation  facilities  against  the 
views  and  the  interests  of  all  the  other  States. 

But  even  if  the  necessity  for  the  new  capital  is  universally 
recognized,  and  the  approval  of  the  States  is  not  ultimately 
withheld,  the  time  necessary  to  permit  the  investigation  and 
to  secure  the  approval  of  so  many  would,  or  might,  constitute 
a  fatal  obstacle  in  the  way  of  a  successful  financial  operation. 
Promptness — ability  to  avail  without  unreasonable  delay  of  a 
favorable  market — is  essential  to  success  in  placing  large 
financial  offerings. 

Conceive  the  not  impossible  case  suggested  by  a  recent 
dramatic  event  in  the  history  of  the  world. 

A  railroad  company  has  been  maturing  for  some  time  past 
a  large  financial  plan  with  the  purpose  of  taking  advantage 
of  a  general  market  such  as  we  all  know  recurs  at  periods 
some  times  widely  separated.  A  great  steamer,  say  the 
Ludtania,  sails  at  a  moment  of  international  tension.  Those 
in  charge  of  the  financial  policy  of  the  railroad  are  justified 
in  believing  that  something  may  happen  to  that  steamer 
which  will  affect  international  relations  and  destroy  for 
many  months,  and  perhaps  for  years,  a  market  for  securi- 
ties. So  far  as  their  own  business  preparation  is  concerned, 
they  are  ready  to  bring  out  the  carefully  matured  plan  and 
place  their  securities.  It  becomes  then  a  question  of  days  be- 
fore the  possibility  of  disaster  to  that  steamer  may  be  realized. 
Meanwhile  some  State  commission,  for  some  such  reason  as 
has  been  suggested,  is  delaying  the  approval  of  the  issue. 
It  does  delay  until  the  disaster  happens  and  so  defeats  the 
financial  plan,  with  the  result  that  there  is  at  least  an  indefi- 
3e 
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nite  postponement  of  additional  railroad  facilities  essential  to 
the  best  interest  of  the  commerce  of  the  country. 

Of  course,  the  chances  for  such  delay  are  increased  just  in 
proportion  to  the  number  of  States  which  must  be  consulted 
in  the  matter  of  regulation. 

From  whatever  standpoint,  therefore,  it  be  considered, 
the  destructive  effect  of  a  power  in  the  several  States  to  de- 
termine and  limit  the  financial  capacity  of  the  carriers, 
through  a  regulation  of  the  issue  of  their  securities,  is  appar- 
ent. It  is  manifest  that  the  financial  capacity  of  a  carrier 
which  serves  many  States  is  a  matter  of  transcendent  impor- 
tance to  them  all.  No  one  of  them  should  be  allowed  to  con- 
trol or  to  injuriously  affect  it.  It  is  a  right  of  each  of  the 
States  that  a  matter  so  important,  and  in  which  all  of  them 
have  so  vital  an  interest,  shall  not  be  controlled  by  one  which 
may  have  a  selfish  interest  or  an  illiberal  policy. 

It  is  a  right  of  the  States,  in  respect  of  this  matter  oi  com- 
mon and  supreme  concern,  that  an  authority,  which  is  the 
authority  of  all,  whose  power  is  delegated  by  all,  which  rep- 
resents all  and  which  acts  for  all,  shall  alone  be  the  arbiter  of 
what  may  be  conflicting  views  and  interests,  and  shall  alone 
regulate  and  control. 

And  yet  sixteen  States  have  enacted  statutes,  each  asserting 
for  itself  the  individual  right  to  control  the  issue  of  stocks 
and  bonds  of  interstate  carriers.  And  the  end  is  not  yet,  for 
many  other  States  are  considering  legislation  which  will  give 
to  them  a  power  which  they  see  is  already  being  exercised  by 
others. 

Another  striking  illustration  of  the  exercise  by  one  State 
of  a  power  to  discriminate  against  and  to  injure  the  com- 
merce of  other  States  and  interstate  commerce  is  found  in  the 
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State  laws  which  impose  heavy  penalties  for  failure  to  fur- 
nish cars  or  other  instrumentalities  of  commerce  within  a 
limited  time. 

One  of  the  States  now  imposes  a  fine  of  five  dollars  for  each 
day  of  delay;  an  adjoining  State  fixes  the  fine  at  one  dollar 
per  day ;  and  the  interstate  commerce  law  fixes  no  per  diem 
penalty  at  all.  A  case  may  well  be  imagined  where  a  carrier 
is  reasonably  supplied  with  equipment,  but  a  large  portion 
of  it  has  moved  in  the  regular  channels  of  commerce  to  a 
point  on  or  off  its  line  and  distant  from  the  place  where  the 
demand  for  it  is  made.  If,  under  these  circumstances,  there 
is  a  demand  for  a  car  by  a  shipper  of  intrastate  traflSc  in  the 
State  which  imposes  a  heavy  fine  for  delay,  and  is  also  made 
by  a  shipper  in  the  State  which  imposes  a  light  fine,  and  is 
also  made  by  a  shipper  in  interstate  commerce  as  to  which  no 
fine  at  all  is  imposed,  and  there  is  at  the  moment,  by  reason 
of  special  circumstances,  only  one  car  available  to  meet  all 
three  of  these  demands,  it,  of  course,  results  that  the  carrier 
in  self-protection  must  deliver  the  one  available  car  to  the 
shipper  in  the  State  which  imposes  the  largest  fine,  and  the 
other  must  go  without.  In  other  words,  the  greediest,  the 
most  selfish  and  the  most  unreasonable  State  thus  secures  by 
its  own  laws  a  preference  for  its  own  commerce  over  the  com- 
merce of  its  sister  States  and  over  interstate  commerce  itself. 

Is  it  not  a  right  of  the  other  States  to  have  the  question 
of  a  fair  distribution  of  available  car  supply  determined,  not 
by  one  of  the  interested  States,  but  by  the  authority  which 
represents  them  all  and  can  see  that  a  rule  of  equity  and  fair- 
ness shall  prevail? 

In  addition  to  what  has  been  said,  a  long  and  formidable 
list  of  State  statutes,  already  in  effect,  might  be  given,  which, 
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without  the  consentof  the  other  States,  impose  serious  burdens 
of  expense  upon  their  commerce,  and  thus  upon  their  people. 
All  discriminate,  or  have  the  effect  of  discriminating,  against 
their  commerce,  both  State  and  interstate. 

Thus,  three  States  have  passed  laws  making  it  illegal  for  a 
carrier  having  repair  shops  in  the  State  to  send  any  of  its 
equipment,  which  it  is  possible  to  repair  there,  out  of  the 
State  for  repairs  in  another  State;  fifteen  States  have  at- 
tempted to  secure  preferred  treatment  of  their  State  traffic, 
either  by  heavy  penalties  for  delays  or  by  prescribing  a  mini- 
mum movement  of  freight  cars,  some  of  them  requiring  a 
minimum  movement  of  fifty  miles  per  day,  whereas  the  aver- 
age movement  for  the  United  States  is  not  over  twenty-six 
miles  per  day — one  of  these  States  imposing  a  fine  of  ten 
dollars  per  hour  for  the  forbidden  delay ;  twenty  States  have 
hours-of-service  laws,  varying  from  ten  to  sixteen  hours; 
twenty  States  have  full-crew  laws;  twenty-eight  States  have 
headlight  laws,  with  varying  requirements  as  to  the  character 
of  the  lights,  and  fourteen  States  have  safety-appliance  acts. 

Let  me  take  an  illustration  from'  a  single  class  of  these 
statutes.  I  will  select  the  Full  Crew  laws  of  the  States  of  New 
Jersey  and   Pennsylvania. 

These  laws  impose  upon  the  railroads  operating  within 
their  respective  limits  an  expense  for  unnecessary  employes 
amounting  to  more  than  one  million  seven  hundred  thou- 
sand dollars  a  year.  There  is  nothing  in  these  State  laws 
putting  the  burden  of  this  expense  on  their  own  traffic  alone. 
That  burden  extends  to  all  the  traffic  these  railroads  carry, 
and  thus  the  traffic  of  Virginia  and-  Tennessee  and  Missis- 
sippi and  of  all  the  American  States  whose  traffic  enters  New 
Jersey  or  Pennsylvania  is  laid  under  tribute  by  these  State 
enactments. 
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Or,  the  proposition  may  be  stated  another  way.  The  ex- 
pense put  upon  the  railroads  by  the  Full  Crew  statutes  of 
these  two  States  would  pay  the  interest  at  five  per  cent  upon  a 
capital  fund  of  more  than  $34,000,000.00.  By  requiring  an 
amount  equivalent  to  the  interest  on  this  capital  to  be  ex- 
pended on  useless  employes — at  least  on  employes  as  to 
which  the  other  States  were  not  consulted — instead  of  being 
used  to  obtain  new  capital,  these  two  States  have  by  their 
own  independent  action  reduced  the  borrowing  capacity  of 
the  railroads  tp  the  extent  of  $34,000,000.00.  That  amount 
of  capital  would  have  bought 

1,360  Locomotives, 

Or  3,400  Steel  Passenger  Cars, 

Or  34,000  Freight  Cars, 

Or  1,133,000  Tons  of  Steel  Rails, 

Or  would  have  block-signaled  13,600  miles  of  road. 

Thus,  facilities  immensely  valuable  to  the  traffic  of  the 
other  States  have  been  made  impossible — not  by  their  own 
action,  but  by  the  independent  action  of  New  Jersey  and 
Pennsylvania. 

It  is  apparent  that  these  and  similar  statutes  which  impose 
burdens  and  create  discriminations  violate  the  principle  of 
just  and  equal  treatment  as  against  the  States  which  have  a 
more  liberal  policy,  and  constitute  serious  invasions  of  the 
field  of  regulation  by  the  States  which  adopt  them  to  the  sub- 
stantial prejudice  of  those  which  have  not  sought  to  obtain 
special  or  preferential  treatment. 

Again,  it  may  be  asked,  is  it  not  a  right  of  the  States  that 
no  one  State  shall  possess  the  power  of  imposing  a  burden 
which  the  people  of  other  States  must  help  to  bear,  or  of 
securing  a  preference  for  its  own  traffic  over  the  traffic  of  the 
others? 
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In  order  to  secure  equality  of  burden  and  of  privilege  and 
the  benefit  of  an  adequate  and  efficient  transportation  system, 
the  power  to  regula^te  commerce  among  the  States  and  with 
foreign  nations  was,  by  their  own  action,  withdrawn  from  the 
individual  States  and  conferred  upon  Congress,  which  rep- 
resents them  all. 

In  fact,  it  may  be  truly  said  that  the  Constitution  itself 
was  the  offspring  of  the  insistent  demand  of  the  States  for 
protection  in  trade  against  the  other  States.  It  is,  therefore, 
peculiarly  a  right  of  the  States  to  have  this  purpose  fully 
and  fairly  carried  into  effect. 

It  seems  not  unprofitable  to  turn  from  the  problem  of 
commercial  regulation,  considered  only  as  a  problem  of 
peace,  to  the  lessons  we  must  learn  in  regard  to  it  from  the 
great  events  now  occurring  on  the  continent  of  Europe. 

It  will  be  merely  fatuous  in  us  to  close  oUr  eyes  to  the  fact 
that  the  organization  of  society  will  be  revolutionized  in 
consequence  of  the  historic  developments  of  the  past  year. 

We  had  fondly  dreamed  that  the  possibility  of  great  wars 
had  disappeared  in  the  purer  light  of  civilization,  and  that 
the  barbaric  and  savage  instinct  of  nations  had  been  obliter- 
ated by  the  advance  of  moral  and  intellectual  principles 
among  mankind. 

This  dream  has  been  rudely  dissipated  and  the  world  has 
been  made  to  realize  that,  when  it  comes  to  war,  there  has 
been  no  advance  in  humanity  or  morality  since  the  Goths 
and  Huns  and  Vandals  fought  and  slew  and  pillaged  four- 
teen centuries  ago.  The  only  difference  is  a  difference  in 
slaying  power  and  in  efficiency.  These  have  advanced  as 
Science  has  marked  out  the  way.  The  lesson  has  been 
taught,  in  the  blood  and  agony  and  tears  of  nations,  that 
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hereafter,  when  it  comes  to  the  test,  it  is  only  the  organized 
and  efficient  nation  which  can  survive. 

The  world  has  marveled  to  see  a  nation,  with  compara- 
tively small  territorial  possessions,  rise  in  arms  against  the 
strongest  nations  of  the  earth  and  defy  them  all  with  its 
organized  energy  and  power. 

Whatever  may  be  the  ultimate  result  of  this  titanic  strug- 
gle, the  lesson  of  national  efficiency  has  been  taught  and  will 
never  be  forgotten.  Its  influence  has  reached  even  to  this 
remote  Western  Hemisphere,  and  hereafter  men  will  put  a 
new  value  on  our  national  union  and  will  recognize  the  neces- 
sity for  stronger  and  more  perfect  national  organization  to 
meet  the  dangers  which  all  of  us  see  may  easily  assail  us. 
We  have  had  it  borne  in  upon  us  that  the  most  militant  and 
most  efficient  nation  of  Europe  has  outgrown  its  territorial 
limits  and  is  looking  for  other  lands  to  colonize,  into  which 
it  will  introduce  its  own  national  ideals,  its  own  national  effi- 
ciency  and  its  own  militant  and  aggressive  spirit. 

If  it  should  happen  that  her  policies  embrace  the  acquisi- 
tion and  colonization  of  certain  parts  of  South  America,  our 
Monroe  Doctrine  would  stand  in  the  path  of  her  ambition. 
Whatever  course  we  may  then  pursue — whether  we  limit  the 
application  of  this  doctrine  to  North  America  or  undertake 
to  enforce  it  as  to  the  entire  Western  Hemisphere — we  shall 
be  confronted  by  greatly  increased  international  complica- 
tions and  will  need  both  national  power  and  national  effi- 
ciency to  deal  with  the  conditions  which  will  be  certain  to 
arise. 

Steam  and  Electricity  and  Science  have  done  their  work 
and  have  made  great  nations  essential  to  meet  these  mighty 
forces.  The  day  of  the  small,  weak,  and  defenceless  State 
has  passed  just  as  the  day  of  the  saiHng  vessel  and  the  wooden 
ship  is  gone. 
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Wisdom  requires  us  to  recognize  the  change  which  these 
mighty  forces  and  these  mighty  events  have  wrought.  We 
cannot  step  backward  and  disintegrate  ourselves  into  separate 
States.  We  must  be  efficient  as  a  nation  if  we  are  to  deal 
successfully  with  our  national  emergencies. 

All  this,  I  trust,  will  not  involve  us  in  the  necessity  of  be- 
coming a  military  nation,  but  it  undoubtedly  puts  upon  us 
the  imperative  obligation  to  organize  our  industrial  life  upon 
the  most  efficient  basis.  Our  resources  must  not  only  exist, 
but  they  must  be  easily  available.  We  must  realize  that  the 
agitation  must  cease  for  a  divided  sovereignty  in  req)ect  of 
functions  which  are  in  essence  national.  We  must  appre- 
ciate that  efficient  transportation  is  an  essential  condition  of 
national  efficiency,  and  if  we  are  to  halt  or  weaken  our  trans- 
portation systems  at  State  lines,  by  permitting  the  imposition 
of  burdens  or  the  exercise  of  hurtful,  inharmonious  or  unwise 
regulation,  we  will  make  national  efficiency  impossible.  The 
creation  of  transportation  facilities  for  a  great  nation  is  not 
the  work  of  a  day.  It  is  a  matter  of  slow  and  difficult  growth 
and  is  the  work  of  '^forward  looking"  men,  who  must  antici- 
pate conditions  and  have  facilities  in  readiness  for  use  when 
they  are  needed. 

Is  it  wise  for  us  to  subject  a  matter  of  such  universal  con- 
cern and  of  such  national  importance  to  the  uncertain 
policies  and  partial  and  inadequate  outlook  of  a  single 
State?  The  Constitution  confides  it  to  Congress,  which  rep- 
resents the  general  welfare  and  common  interests  of  all  the 
States.  The  evolution  of  forces,  the  progress  of  events,  and 
the  growth  of  nations  emphasize  the  wisdom  and  necessity 
of  reposing  the  power  of  commercial  regulation,  which  so 
essentially  involves  the  national  interest  and  the  national 
efficiency,  in  the  hands  of  the  authority  which  is  alone  re- 
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sponsible  to  all  the  people  for  the  performance  of  national 
duties  and  the  presentation  of  our  national  liberty. 

If  it  was  to  the  interest  of  the  individual  States  to  have  a 
single  and  impartial  regulation  of  interstate  commerce  and 
its  instrumentalities  when  the  question  was  the  free  introduc- 
tion into  New  York  of  the  firewood  of  Connecticut  and  the 
dairy  products  of  New  Jersey,  it  is  far  more  so  now  in  view 
of  the  influential  relationship  which  transportation  has  come 
to  bear  to  our  national  efficiency  and  to  the  liberties  and 
destinies  of  our  people.  For  we  must  remember  that  in  a 
period  given  up  to  a  frenzy  for  overlegislation  no  business 
interest  dependent  for  its  stability  upon  the  public  confi- 
dence can  long  survive,  if  it  is  assailable,  as  the  transporta- 
tion business  now  is,  on  so  many  sides  and  from  such  an 
infinite  variety  of  sources. 

We  must  realize  that  inevitably  commerce  will  eventually 
be  regulated  exclusively  by  the  Federal  Government.  The 
existing  system  of  private  ownership  cannot  long  endure  if  it 
is  to  be  permanently  subjected  to  the  increased  burdens  and 
conflicting  policies  of  a  dual,  or  of  a  many  sided,  regulation. 
It  must  be  put  under  one  master  with  a  harmonious  and  con- 
structive policy,  or  it  will  inevitably  fail.  When  this  failure 
comes  and  governmental  ownership  takes  the  place  of  the 
present  system,  the  States  will  be  deprived  of  all  power,  and 
Congress  alone  will  necessarily  regulate  every  detail  of  rail- 
road management  and  all  the  instrumentalities  of  commerce. 

It  must  also  be  realized  that  the  regulation  of  interstate 
commerce  and  its  instrumentalities  is  no  violation  of  the 
rights  of  the  States,  is  no  invasion  of  their  prerogatives,  is  in 
no  sense  in  derogation  of  their  reserved  sovereignty,  but  in 
reality  is  merely  the  specific  performance  of  the  contract 
which  each  State  bargained  for  when  it  subscribed  to  the 
4e 
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Constitution.  It  is  their  covenanted  right,  and  the  cove- 
nanted right  of  each  of  them,  as  well  as  their  highest  interest, 
that  the  commerce  in  which  one  in  common  with  another 
State  is  interested  shall  be  regulated  by  the  fair  and  impartial 
judgment  of  the  authority  which  alone  springs  from  and  is 
responsible  to  them  all. 

As  was  said  by  Chief  Justice  Marshall  in  McCullough  vs. 
Maryland,  4  Wheaton,  405,  in  speaking  of  the  powers  of  the 
Federal  Government,  of  which  one  is  the  power  to  regulate 
commerce  among  the  States  and  with  foreign  nations : 

''It  is  the  Government  of  all;  its  powers  are  dele- 
gated by  all;  it  represents  all  and  acts  for  all. 
Though  any  one  State  may  be  willing  to  control  its 
operations,  no  State  is  willing  to  allow  others  to  con- 
trol them." 

Perhaps  in  no  State  of  the  Union  are  these  views  more  uni- 
versally accepted  than  in  the  State  of  Tennessee. 

Like  other  States,  she  has  been  confronted  with  the  great 
economic  problems  which  have  agitated  and  perplexed  the 
people.  Temptation  to  seize  an  immediate  and  temporary 
advantage  has  been  held  out  to  her,  as  it  has  been  presented 
to  the  other  States.  But  her  people  have  not  been  seduced 
into  extremes  or  into  the  excesses  of  a  short-sighted,  narrow 
and  destructive  policy. 

They  have  built  for  the  future,  and,  by  their  legislative 
history  of  constructive  fairness,  have  pointed  the  way  to  bet- 
ter things  and  have  established  the  position  of  their  State 
high  in  the  annals  of  fhe  soundest  statesmanship  of 
America, 
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"The  food  and  clothing  of  our  people,  the  industries  and  the 
general  welfare  of  the  nation,  cannot  be  permitted  to  depend  upon 
the  policies  and  the  dictates  of  any  particular  group  of  men, 
whether  employers  or  employees,  nor  upon  the  determination  of 
a  group  of  employers  and  employees  combined.  The  public  util- 
ities of  the  nation  are  of  such  fundamental  importance  to  the 
whole  people  that  their  operation  must  not  be  interrupted,  and 
means  must  be  worked  out  which  will  guarantee  this  result." 

These  concluding  words  of  the  arbitrators  in  the  dispute  between 
the  locomotive  engineers  and  the  railways  in  1912  give  warning  of 
a  situation  to  which  the  public  has  been  singularly  indifferent. 
Adjustment  of  working  conditions  has  been  considered  a  matter 
of  private  concern  affecting  only  employer  and  employed.  Yet 
the  railway  provides  a  service  which  is  a  necessity  of  the  entire 
people,  and  the  interruption  of  this  service  is  a  national  calamity. 
Wage  increases  in  this  industry  are  usually  sooner  or  later  shifted 
to  the  shoulders  of  the  people  at  large  in  the  form  of  increased 
rates.  The  public's  interest  in  railway  labor  controversies  is 
supreme  and  should  assert  itself  far  more  effectively  than  it  has 
thus  far  in  the  consideration  or  adoption  of  any  plans  for  wage 
regulation. 

There  are  today  on  the  payrolls  of  the  railways  of  the  United 
States,  nearly  two  million  men,  who  receive  in  wages  annually  a 
billion  four  hundred  million  dollars.  Forty-five  per  cent  of  the 
gross  revenues  of  the  carriers  is  paid  out  again  in  wages ;  and 
of  the  total  expense  of  operating  all  the  railways  in  the  country, 
nearly  65  per  cent  is  chargeable  to  labor. 

This  great  body  of  wage  earners  is  by  no  means  homogeneous. 
Its  membership  ranges  all  the  way  from  the  alert,  intelligent,  well- 
paid  engineer  down  to  the  shifting  class  of  day  laborers  engaged 
in  track  work.  Neither  are  all  classes  organized  to  the  same  de- 
gree of  efficiency  and  power.  The  bargaining  strength  of  the 
great  mass  of  track  workers  amounts  to  little.  They  have  no  fixed 
habitation,  but  assemble  when  work  offers  and  disappear  when  the 
year's  repairs  are  complete.  Above  these,  but  below  the  top,  is  a 
considerable  group  of  occupations  with  organizations  that  are  gen- 
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erally  affiliated  with  the  American  Federation  of  Labor,  such  as 
the  wood  and  metal  workers,  machinists,  signalmen,  clerks,  and 
station  agents.  Finally  at  the  top  are  the  four  brotherhoods 
directly  engaged  in  train  service.  Although  these  four  unions 
contain  not  quite  a  fifth  of  the  whole  number  of  employees,  they 
represent  the  dominant  element  in  the  railway  labor  world  and  it 
is  largely  in  connection  with  them  that  experiments  in  wage  regula- 
tion have  been  tried  out  in  this  country.  The  oldest  is  the  Broth- 
erhood of  Locomotive  Engineers,  organized  in  1863,  with  a  present 
membership  of  about  75,000.  It  is  perhaps  the  most  aristocratic 
of  trade  unions.  In  its  later  years  it  has  become  distinctly  more 
aggressive.  Its  avowed  intention  is  to  monopolize  the  operation 
of  locomotive  power.  Mr.  Stone,  the  present  chief  of  the  Brother- 
hood, made  this  statement  before  an  arbitration  board  in  a  recent 
case: 

The  locomotive  engineers  of  this  country  intend  to  operate  the  motive 
power  of  this  country,  be  it  what  it  may,  gasoline,  electricity,  or  any 
other  power  that  may  be  discovered;  and  when  you  put  on  your  flying 
machines  in  the  near  future,  we  intend  to  operate  those,  if  you  please. 

Younger  by  five  years  is  the  Order  of  Railway  Conductors,  with 
a  membership  of  49,000.  Recently  it  has  been  associated  in  con- 
troversies with  the  larger  and  more  radical  trainmen's  organiza- 
tion. Ten  years  after  organization  of  the  engineers'  brotherhood 
appeared  the  .Brotherhood  of  Locomotive  Firemen  and  Engine- 
men.  It  has  a  present  membership  of  84,000.  Because  of  its 
more  favorable  insurance  rates,  this  organization  retains  many 
firemen  after  their  promotion  to  the  rank  of  engineer.  After 
many  years  of  strife,  the  two  brotherhoods  of  the  engineers  and 
firemen  have  adopted  a  working  agreement  and  are  at  present  as- 
sociated in  a  wage  movement  in  the  West.  The  Brotherhood  of 
Railroad  Trainmen,  organized  in  1883,  has  a  membership  of  135,- 
000.  It  is  the  least  homogeneous  of  the  four,  including  in  its 
number  train-brakemen  and  baggagemen,  and  conductors,  brake- 
men,  and  switch  tenders  in  yard  service. 

All  four  of  these  unions  follow  a  policy  of  strict  non-affiliation 
with  other  organizations,  they  disbelieve  in  the  sympathetic  strike, 
they  take  great  pride  in  their  fidelity  to  their  agreements,  and  they 
punish  breaches  of  contract  on  the  part  of  their  locals.  They  are 
as  a  rule  in  favor  of  the  open  shop,^  although  there  are  many  ways 

*  The  "open  shop"  policy  loses  much  of  its  reality,  at  least  in  the  case  of  the 
engineers,  from  the  length  of  the  apprenticeship  period. 
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of  making  a  non-union  man  realize  that  he  is  an  "outsider"  other 
than  those  laid  down  in  the  constitution  and  by-laws.  All  of  them 
have  extended  their  jurisdiction  throughout  the  country,  and  none 
of  them  has  any  rival  of  any  considerable  strength  outside  the 
brotherhoods  themselves.  The  first  three  contain  a  large  propor- 
tion of  the  eligible  men  and  the  fourth  about  65  per  cent  of  the 
employees  in  its  field. 

The  principal  point  of  contact  between  these  several  brother- 
hoods and  their  employers  is  made  through  the  labor  contract,  or 
what  is  commonly  known  as  the  schedule.  In  the  early  days  of 
railway  operation  and  for  several  decades  thereafter  rates  of  pay 
and  working  conditions  on  each  railway  and  even  on  separate 
divisions  of  the  same  railway  were  whatever  the  managers  chose  to 
make  them.  Attempts  at  collective  bargaining  almost  always  failed. 
It  was  the  engineers  who  soon  after  the  creation  of  their  union 
established  firmly  the  principle  of  collective  bargaining,  and  they 
and  the  other  trainmen's  organizations  that  appeared  later  were 
able  as  they  increased  in  strength  to  gain  important  concessions' 
from  the  railways,  and  to  incorporate  these  concessions  into  stand- 
ard practice.  Such  matters  were  involved  as  promotion  according 
to  seniority  of  service,  shortening  and  prescribing  the  length  of 
the  working  day,  and  standardizing  various  details  relative  to 
operating  conditions.  But  of  more  importance  than  all  else  in  the 
history  of  this  labor  conflict  was  the  adoption  by  the  railways  of 
the  practice  of  dealing  with  a  committee  of  employees,  now 
universal  on  American  roads. 

As  a  rule  each  division  of  a  railway  has  its  local.  The  locals  of 
a  system  are  represented  in  their  dealings  with  a  railway  by  a 
general  committee  headed  by  a  chairman.  Above  these  general 
committees  are  the  grand  officers  of  the  brotherhood  whose  juris- 
diction is  national.  For  many  years  it  was  the  practice  to  confine 
all  bargaining  to  a  single  railway,  but  the  area  covered  by  such 
negotiations  has  gradually  widened  with  the  growth  of  railway 
systems.  The  general  committee  on  the  particular  road  was  always 
advised  and  aided  by  the  grand  officers  of  the  brotherhood. 
These  national  leaders  thus  became  highly  expert  in  handling  con- 
troversies. With  a  thorough  knowledge  of  the  general  railway 
situation,  they  were  far  more  than  a  match  for  any  individual  rail- 
way manager  who  knew  simply  his  own  situation.  There  v^as 
frequent  resort  to  "trading,"  b\-   which   the  brotherhoods   would 
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secure  some  distinct  advantage  in  return  for  a  concession  that  cost 
it  little.  The  advantage  thus  gained  would  be  used  as  a  lever  on  the 
next  road,  while  the  concession  by  which  the  advantage  had  been 
acquired  would  be  kept  in  the  background.  So  they  proceeded  to 
play  one  road  against  another.  But  this  method  was  slow  and 
toilsome.  Moreover  it  became  evident  to  the  leaders  of  each 
brotherhood  that  their  power  could  be  greatly  increased  through 
combined  effort,  and  that  a  demand  applicable  to  a  vast  extent  of 
territory  would  be  far  more  impressive.  On  the  other  hand,  the 
developing  of  intercorporate  relations  among  the  railways  that 
linked  them  up  into  huge  systems,  had  much  to  do  with  promoting 
concerted  action. 

Concerted  movements  among  employees  in  train  service  began  in 
1907,  and  have  grown  in  frequency  until  now,  except  for  minor 
local  grievances,  they  may  be  said  to  be  well-nigh  the  only  method 
by  which  the  demands  of  the  brotherhoods  are  presented.  The 
country  is  divided  into  three  great  territories,  the  Eastern,  South- 
.eastem,  and  Western ;  and  committees  representing  all  of  the  rail- 
ways in  each  of  these  territories  meet  the  grand  officers  of  the 
brotherhoods  to  arrange  wage  conditions  for  the  entire  area.  At 
first  the  roads  resisted,  but  the  brotherhoods  became  so  effective 
in  such  cases  in  securing  the  same  results  from  the  roads  succes- 
sively that  they  would  have  obtained  from  them  collectively  that 
the  railways  gave  up  the  fight,  and  have  for  several  years  con- 
ducted their  important  negotiations  as  a  group.  At  the  present 
time  an  arbitration  hearing  is  being  conducted  in  Chicago  as  the 
result  of  a  concerted  movement  involving  the  engineers  and  firemen 
employed  by  nearly  all  the  railways  between  Chicago  and  the 
Pacific  Coast. 

Proposals  for  increases  in  wages  or  modification  of  working 
conditions,  often  radical  and  extreme  in  character,  usually  origi- 
nate in  the  "locals"  with  the  rank  and  file,  who  apparently  have 
everything  to  gain  and  nothing  to  lose  by  making  their  demands  as 
large  as  possible.  These  demands  are  put  in  shape  for  presenta- 
tion to  the  roads  by  the  association  of  general  chairmen,  the  grand 
officers  appearing  as  advisers  and  later  as  spokesmen  in  the  con- 
ferences with  the  railways.  If  it  becomes  necessary  to  take  a 
strike  vote,  the  case  is  set  forth  in  the  letter  to  the  men.  This 
gives  opportunity  for  an  ex  parte  statement  of  the  situation,  which 
is  frequently  taken  advantage  of.     The  result  is  almost  always  a 
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nearly  unanimous  vote  to  entrust  to  the  grand  officers  the  power  of 
calling  a  strike.  The  tenure  of  office  of  these  brotherhood  chiefs 
depends  in  great  degree  upon  their  success  in  obtaining  concessions 
from  the  railways.  Facing  on  the  one  side  the  insistent  pressure 
from  the  men,  and  on  the  other  the  resistance  of  the  railways  and 
the  possible  hostility  of  the  public,  they  find  their  lot  at  times  an 
unenviable  one.  They  are  between  the  devil  and  the  deep  sea.  Yet 
they  have  displayed  remarkable  powers  of  leadership  and  have  re- 
tained as  a  rule  the  complete  confidence  of  the  men.  The  cohesion 
of  these  organizations  is  a  powerful  element  in  their  success.^ 

Territorial  controversies  have  now  become  the  rule,  and  have 
such  strategic  advantage  for  the  men  that  they  are  not  likely  to 
be  abandoned.  One  territory  is  now  matched  against  another 
where  formerly  it  vi^as  one  road  against  another.  The  most  sig- 
nificant result  has  been  the  marked  movement  toward  complete 
standardization  of  wages  and  working  conditions  throughout  the 
territory  involved.  This  demand  for  standardization  has  been 
more  or  less  vigorously  pushed  in  all  the  recent  controversies, — ^the 
same  pay  for  the  same  work  in  the  same  class  of  service,  whether 
train  operation  is  on  single  or  double  track,  in  mountainous  or 
level  country,  in  branch  or  main  line  service,  in  suburban  or  through 
service.  In  fact,  the  standard  rate  has  been  an  indispensable 
weapon  in  the  leader's  arsenal.^  The  railways  have  resisted  this 
movement  on  the  ground  that  differences  in  physical  characteris- 
tics of  roads,  in  traffic  density,  and  in  ability  to  pay  have  made 
complete  standardization  inequitable. 

It  is  not  the  purpose  of  this  paper  to  discuss  the  merits  of  con- 
tentions of  this  character,  interesting  as  they  are.  But  it  may  be 
noted  in  passing  that  the  railways  have  realized  that  the  argu- 
ment for  differences  in  wages  based  on  differences  in  ability  to  pay 
crumbles  under  attack,  and  they  are  not  now  pressing  it  with  any 
vigor.  It  has  been  generally  held  by  arbitrators  that  a  worker  is 
entitled  to  his  hire,  that  if  a  road  cannot  pay  a  proper  wage  it 
must  seek  relief  in  an  enhancement  of  its  earnings,  and  that  the 
public  will  not  permit  a  road  to  furnish  an  inferior  service  through 

'  For  further  information  concerning  the  growth  and  policy  of  the  brother- 
hoods and  the  results  of  recent  arbitrations  see  Cunningham,  in  Quarterly 
Journal  of  Economics,  November,  1910,  and  February  1913;  PoweU,  in 
Quarterly  Journal  of  Economics,  February,  1914;  Robbins,  "Railway  Conduc- 
tors," Columbia  University  Studies,  1914. 

^See  McCabe,  The  Standard  Bate  in  American  Trade  Unions,  1912. 


^50  Americcm  Economic  Association 

the  employment  of  an  inferior  grade  of  men  at  wages  below  the 
prevailing  level.  This  position  must  be  accepted  as  sound.  There 
is  likewise  much  in  the  contention  of  the  employees  that  many  of 
the  weaker  roads  are  so  interlocked  with  the  more  prosperous  ones 
that  their  inability  to  pay  standard  wages  is  more  apparent  than 
real. 

Whether  or  not  there  is  justification  also  for  disregarding 
differences  in  physical  and  traffic  characteristics  on  different  roads, 
which  heretofore  have  been  important  considerations  in  the  deter- 
mination of  rates  of  pay,  this  much  is  clear.  Such  disregard  is 
tantamount  to  unfair  discrimination  among  employees.  It  is  a 
disregard  of  the  individual  in  the  larger  strategic  interest  of  the 
organization  as  a  whole. 

It  is  interesting  to  observe  that  the  interpretation  placed  upon 
standardization  by  the  employees  is  equivalent  to  a  demand  for  a 
minimum  wage,  for  it  has  been  usual  to  insert  in  the  agreements 
for  arbitration  a  stipulation  providing  that  no  existing  rate  of 
pay  or  standard  of  working  conditions  shall  be  reduced  by  the 
new  rates  or  rules,  and  that  committees  shall  not  be  debarred  from 
taking  up  with  managers  matters  not  decided  by  the  arbitrators. 
It  is  standardization  upward  but  never  downward.  It  leaves 
the  high  spots  plainly  in  view  and  points  the  direction  to 
future  negotiations.  Such  stipulations  concerning  the  preser- 
vation of  existing  rates  hold  out  a  promise  of  a  continuous  rise 
in  the  standard.  In  the  engineer's  case  in  1912  the  award  was  an 
intentional  establishment  of  a  minimum  wage,  the  board  of  arbi- 
tration refusing  to  carry  the  principle  of  standardization  farther 
than  to  raise  the  lowest  rates,  and  to  leave  to  the  employees  on 
individual  roads  the  negotiation  of  contracts  that  should  recognize 
varying  classes  of  service. 

Another  step  forward  in  standardization  was  attempted  in  the 
last  concerted  movement,  that  of  the  conductors  and  trainmen  in 
Eastern  Territory,  when  the  demand  was  made  that  the  rates  of 
pay  should  be  raised  to  equal  those  in  the  West.  The  comment  of 
the  board  of  arbitration  on  this  point  is  so  significant  as  to  be 
worth  quoting: 

...  It  is  the  prevailing  opinion  of  this  board  that  the  policy  urged 
by  the  men  in  this  regard  is  in  the  large  interest  of  the  railroads  as 
well  as  of  the  public ;  so  that  progress  should  be  made  in  this  direction 
as  fast  as  circumstances  will  permit.  In  the  universal  conception  of  the 
day,   interstate   railroading  is   a  national   public  utility;   being  such, 
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uniform  rates  of  pay  for  the  same  class  of  service  are  likely  to  prevail^ 
sooner  or  later,  in  all  parts  of  the  United  States  where  permanent 
natural  conditions  do  not  forbid.  In  the  Railway  Post  Office  Service 
conducted  by  the  United  States  rates  of  pay  differ  according  to  the 
character  of  the  work  performed;  but  there  is  no  difference  of  pay 
resting  upon  territorial  distinctions.  It  is  said  with  truth  that  the 
government  is  free  to  adopt  this  system  because  it  can  make  up  defi- 
ciencies through  taxation;  but  it  appears  to  the  majority  of  this  board 
to  be  none  the  less  true  that  the  railroads  of  the  country,  just  because 
they  are  conceived  of  as  a  national  public  utility,  will  in  the  end  be 
obliged  to  conform  their  practice  to  the  government  practice  in  this 
regard.  The  rates  which  railroads  are  permitted  to  charge,  both  for 
passengers  and  freight,  must  in  the  opinion  of  this  board  be  adequate 
ultimately  in  all  parts  of  the  country  to  permit  uniform  rates  of  pay  to 
be  paid.     .  .  . 

That  the  brotherhoods  have  in  mind  ultimately  a  national  stand- 
ard of  wages  and  working  conditions,  there  is  some  evidence,  but 
a  national  movement  will  not  be  inaugurated  until  it  is  found  to  be 
strategically  advantageous.  The  first  duty  of  the  unions  while  in 
the  midst  of  a  conflict  is  to  win  their  case,  and  they  use  such 
arguments  as  are  most  effective  at  the  moment.  The  controversy 
just  referred  to  furnishes  an  illustration  in  point.  The  argument 
for  national  standardization  was  urged  by  the  conductors  and 
trainmen  because  they  were  trying  to  raise  the  eastern  wages  up 
to  the  level  of  the  West.  When  they  reach  the  West,  they  are 
very  likely  to  lay  stress  on  the  greater  cost  of  living  in  that  terri- 
tory, and  to  insist  upon  a  restoration  of  the  previously  existing 
differential  in  favor  of  the  western  area.  In  controversies  in  the 
East  cost  of  living  has  not  been  emphasized,  Mr.  Stone  of  the 
engineer's  brotherhood  insisting  that  cost  of  living  is  after  all 
what  each  man  chooses  to  make  it.  Inconsistencies  in  proposed 
bases  for  increased  wage  rates,  and  in  arguments  supporting  the 
proposals,  constantly  appear  in  cases  presented  by  the  same 
brotherhood  officers  in  different  territories,  inconsistencies  so 
striking  as  to  defy  any  explanation,  except  that  they  are  of  value 
for  immediate  strategic  purposes.  The  result  of  it  all  is  to  raise 
the  lower  end  of  the  wage  scale  and  to  smooth  out  many  of  the 
differences  in  working  conditions  on  different  roads  and  in  different 
territories.  But  these  results  have  been  attained  in  a  haphazard 
fashion,  and  are  attended  by  much  discrimination.  There  has  been 
little  in  the  whole  process  up  to  the  present  time  that  could  be 
designated  as  scientific. 

A  further  movement  is  now  in  progress  to  secure  the  association 
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of  all  the  brotherhoods  in  one  united  demand  upon  the  roads.  On 
more  than  twenty-five  railway  systems  federation  of  the  four 
brotherhoods  is  in  effect,  and  on  others  working  agreements  exist 
between  two  or  three  of  these  organizations.  Recently  the  articles  of 
federation  of  these  four  unions  have  been  revised  to  permit  cooper- 
ation with  other  organizations  whose  membership  is  exclusively 
employed  by  railway  companies,  such  as  the  telegraphers  and 
railway  clerks.  For  a  number  of  years,  the  conductors  and  the 
trainmen  have  cooperated  in  their  wage  demands.  The  present 
association  of  the  engineers  and  firemen  in  a  joint  movement  in  the 
West  may  well  be  considered,  in  the  light  of  earlier  unhappy  rela- 
tions, as  a  fraternization  of  the  lion  and  the  lamb.  Faced  by  this 
new  ideal  of  a  united  labor  force  in  an  undivided  country,  the 
public  may  well  give  heed  and  devote  its  best  thought  to  a  con- 
sideration of  its  own  interest  in  the  outcome. 

Thus  far  we  have  been  concerned  with  the  evolution  of  the  labor 
contract.  We  have  now  to  consider  the  extent  to  which  public 
authority  has  played  a  part  in  the  settlement  of  labor-  conflicts. 
And  here  we  may  well  confine  our  attention  to  federal  law  and 
practice.  The  railway  industry  has  become  so  completely  inde- 
pendent of  state  boundaries  that  state  regulation  of  wages  has 
touched  only  incidentally  the  steam  railway  field. 

The  first  important  federal  statute  which  attacked  the  railway 
wage  problem  was  the  so-called  Erdman  Act  enacted  in  1898.  Even 
this  law  remained  practically  unnoticed  upon  the  statute  books 
until  the  end  of  1906.  However,  when  its  possibilities  were  fully 
realized,  it  was  resorted  to  with  increasing  frequency,  so  that  in  the 
last  few  years  those  entrusted  with  its  administration  have  been 
almost  steadily  engaged  in  mediation  proceedings.  The  statute 
covered  interstate  railways  and  employees  engaged  in  train  service. 
It  designated  as  mediators  two  federal  officials,  the  Commissioner 
of  Labor  and  the  Chairman  of  the  Interstate  Commerce  Commis- 
sion."* In  case  of  a  controversy  interrupting  or  seriously  threaten- 
ing to  interrupt  the  business  of  the  carrier,  the  mediators  at  the 
request  of  either  party  were  to  endeavor  to  effect  an  amicable 
settlement.  This  failing,  a  board  of  arbitration  might  be  ap- 
pointed consisting  of  three  persons,  one  named  by  each  of  the  con- 
testants and  the  third  by  the  two  already  selected,  or  in  case  of 
disagreement  by  the  mediators.  The  board  was  to  begin  hearings 
within  ten  days  after  choice  of  the  third  arbitrator  and  to  file  its 

*  Later  amended  to  permit  the  retention  of  the  same  individuals  as  mediators. 
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award  within  thirty  days  of  his  appointment.  The  signed  agree- 
ment to  arbitrate  had  to  carry  a  stipulation  that  the  status  of  the 
dispute  should  not  be  changed  pending  the  arbitration  except  that 
"no  employee"  should  "be  compelled  to  render  personal  service 
without  his  consent."  Moreover  it  was  to  be  further  stipulated 
that  employees  dissatisfied  with  the  award  could  not  quit  the  service, 
nor  dissatisfied  employers  discharge  their  men  before  the  expira- 
tion of  three  months  without  thirty  days'  notice.  The  award  was  to 
be  final  unless  set  aside  for  errors  of  law  apparent  on  the  record, 
and  was  to  continue  in  force  for  a  year.  The  arbitrators  w^ere 
empowered  to  administer  oaths,  require  the  attendance  and  testi- 
mony of  witnesses,  and  the  production  of  books  and  papers.  It  is 
significant  that  the  act  provided  mainly  for  the  well  organized 
groups  of  employees.  In  fact,  it  was  provided  specifically  that 
the  workers'  representative  on  the  arbitration  board  should  be 
named  by  the  labor  organization  involved,  if  such  existed,  and 
the  federal  officials  were  empowered  to  decline  to  call  a  meeting  of 
the  arbitrators  unless  they  were  satisfied  that  the  employees  sign- 
ing the  agreement  represented  a  majority  of  those  involved. 

Congress  had  the  arbitration  feature  principally  in  mind,  yet 
that  feature  proved  to  be  of  far  less  importance  and  efficacy  than 
the  mediation  section.  Dr.  Neill,  reviewing  the  working  of  the 
law  up  to  1912,  shows  that  out  of  forty-four  cases  in  which  media- 
tion was  invoked  only  eight  went  to  arbitration,  and  in  these  eight 
cases  arbitration  was  limited  to  certain  points  in  which  mediation 
had  failed.  Four  other  cases  were  submitted  to  arbitration 
directly. 

During  the  years  in  which  this  statute  was  in  force,  there  was 
no  case  of  repudiation  of  the  award  of  an  arbitration  board.  Medi- 
ation likewise  accomplished  its  purpose  in  practically  every  case  of 
importance  in  which  it  was  employed.  Procedure  under  the  act 
was  purely  voluntary.  Neither  side  was  compelled  to  resort  to  it, 
and  neither  side  was  obliged  to  accept  the  offer  of  mediation  after  it 
had  been  made.  Furthermore,  the  mediators  had  no  power  to  inter- 
vene until  invited  by  one  of  the  contestants.  Yet  in  spite  of  the 
strict  legal  limitations  of  the  statute,  the  imperative  necessity 
for  uninterrupted  transportation  and  the  power  of  the  public  to 
bring  its  will  to  bear  made  the  appearance  of  "free  will"  in  large 
degree  illusory.  Railway  managements,  faced  with  the  problem  of 
suspension  of  service,  realized  its  heavy  cost  to  them  financially 
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and  likewise  fully  appreciated  the  fact  that  an  inconvenienced 
public  would  be  deaf  to  any  appeal  on  the  merits  of  the  controversy, 
and  would  visit  its  wrath  upon  the  delinquent  corporation.  There- 
fore it  is  not  surprising  to  find  that  the  railways  as  a  rule  were 
the  ones  to  appeal  to  the  mediators,  and  it  speaks  for  the  brother- 
hoods' sensitiveness  to  public  opinion  that  with  very  few  excep- 
tions they  agreed  to  mediation,  even  though  in  most  cases  they 
possessed  the  strategic  advantage  in  the  controversy.  It  has  been 
stated  that  the  mediators  were  not  empowered  by  the  Erdman  Act 
to  intervene  of  their  own  initiative,  yet  they  did  so  more  than 
once  at  the  request  of  the  President  of  the  United  States.  What 
appears  to  be  only  voluntary  "getting  together"  becomes  prac- 
tically compulsory  when  the  head  of  the  nation,  representing  the 
whole  people,  sends  his  "mediators"  to  the  scene  of  impending  con- 
flict. Refusing  to  listen  to  the  "request"  of  the  President  is  like 
refusing  to  pass  over  your  pocketbook  when  there  is  a  pistol  at 
your  head.  That  the  power  of  the  President  is  a  very  real  one  may 
be  shown  by  the  latest  and  most  striking  case  of  his  intervention. 
In  connection  with  the  controversy  between  the  western  railways 
and  the  engineers  and  firemen  under  arbitration  in  Chicago,  when 
the  federal  mediators  had  been  called  in,  and  a  crisis  had  resulted 
from  their  failure  to  secure  an  agreement,  the  following  telegram 
was  received  from  President  Wilson : 

Before  final  adverse  decision  by  either  side,  I  thinir  it  my  duty  to  ask* 
for  a  conference  with  representatives  of  both  sides  designated  to  confer 
with  me.    Mediation  must  not  fail. 

At  the  conference  which  followed,  the  President  presented  to  the 
railways  the  extreme  gravity  of  the  situation  into  which  the  coun- 
try would  be  plunged  if  a  strike  should  occur,  especially  in  view  of 
the  conditions  brought  about  by  the  European  war.  He  expressed 
the  conviction  that  no  peaceful  solution  was  possible  except  that 
proposed  by  the  mediators,  which,  as  will  appear  was  merely  that 
of  arbitration  on  the  basis  demanded  by  the  employees,  and  ap- 
pealed to  the  patriotism  of  the  railways,  and  to  their  regard  for  the 
public  welfare  to  make  whatever  sacrifice  was  necessary  to  avert  a 
national  disaster.  No  course  was  open  but  to  accede  to  the  Presi- 
dent's request  with  che  best  grace  possible.  While  it  must  be  con- 
ceded that  the  President  has  in  such  cases  performed  a  real  service 
in  the  public  interest,  it  is  impossible  to  regard  his  action  as  wholly 
uninfluenced  by  any  ulterior  motive.    He  is  the  head  of  a  party  as 
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well  as  the  head  of  a  nation,  and  labor  disturbances  are  not  con- 
ducive to  party  success.  This  practice,  unauthorized  by  statute, 
has  such  possibilities  of  unwise  exercise  that  it  should  be  employed 
only  when  there  is  no  alternative. 

As  controversies  assumed  larger  dimensions  and  the  concerted 
movement  became  a  regular  and  apparently  a  permanent  method  of 
negotiation,  it  was  realized  that  a  board  of  three  members,  in  which 
the  decision  lay  with  one  man  alone,  was  too  small  a  body  to  which 
to  entrust  issues  of  such  magnitude.  This  was  the  motive  for  re- 
placing the  Erdman  Act  in  1913  with  the  so-called  Newlands  Act. 
At  this  time  negotiations  were  being  conducted  between  the  railways 
and  the  conductors  and  trainmen  in  Eastern  Territory.  Both 
sides  realized  the  desirability  of  a  larger  board  and  pressed  for 
immediate  legislation.  Certain  changes  in  the  form  of  procedure 
long  recognized  as  needed  were  also  urged  and  adopted.  The 
Newlands  Act  provides  first  for  mediation  by  a  Board  of  Mediation 
and  Conciliation  consisting  of  a  permanent  commissioner  and  two 
other  government  oflScials.  They  are  given  the  power  not  possessed 
by  the  former  mediators  of  proffering  their  services.  In  case  the 
controversy  goes  to  arbitration,  the  board  may  consist  of  six 
members  rather  than  three,  if  the  parties  prefer — two  representing 
each  side  and  two  intermediaries  chosen  by  a  majority  vote  of  the 
four.  In  case  of  failure  to  choose  in  this  manner,  the  selection  is 
made  by  the  federal  mediators.  Details  of  arbitration  procedure 
need  not  here  be  dwelt  upon,  but  attention  should  be  called  to  the 
fact  that  a  majority  may  make  a  binding  award,  that  the  board  is 
to  confine  itself  in  its  decision  to  questions  specificially  submitted 
or  to  matters  directly  bearing  theron,  and  that  misunderstandings 
concerning  the  interpretation  of  the  award  are  to  be  referred  back 
to  the  board.  Under  this  act  the  conductor's  and  trainmen's  arbi- 
tration of  last  year  was  heard  and  under  it  the  present  hearings  in 
Chicago  in  the  engineers'  and  firemen's  case  are  now  being  con- 
ducted. The  engineer's  arbitration  in  Eastern  Territory  in  1912 
was  held  under  an  extra-statutory  agreement  which  provided  for  a 
board  consisting  of  one  representative  each  from  the  railways  and 
the  employees,  and  five  men  representing  the  public. 

We  have  therefore  witnessed  in  this  country  a  series  of  concerted 
movements  extending  over  great  stretches  of  territory  and  covering 
the  period  from  1907  to  the  present  time,  in  which  four  different 
methods  of  settlement  have  been  applied, — mediation  under  the 
Erdman  Act,  arbitration  under  the  Erdman  Act,  mediation  fol- 


256  American  Economic  Association 

lowed  by  arbitration  under  the  Newlands  Act,  and  arbitration  by 
voluntary  agreement  outside  the  statute.  Which  of  these  methods, 
if  any,  is  a  panacea  for  labor  troubles  on  interstate  railways?  If 
no  one  of  them  stands  the  test,  can  our  experience  with  them  be 
made  the  basis  for  a  better  solution  of  this  difficult  problem? 

At  the  outset  it  may  be  asserted  that  the  avoidance  of  labor  con- 
flicts is  not  the  sole  object  or  the  ultimate  goal  of  wage-regulating 
legislation,  and  that  the  absence  of  strikes  is  not  a  final  index  of  the 
success  of  the  laws  which  have  been  described.  It  is  of  course 
obvious,  particularly  when  the  transportation  industry  is  under 
consideration,  that  the  maintenance  of  normal  operating  condi- 
tions is  an  end  greatly  to  be  desired.  From  the  standpoint  of  the 
general  public,  which  can  only  occasionally  be  made  to  look  below 
the  surface,  this  appears  to  be  the  one  and  only  object  of  all 
legislation  relative  to  mediation  and  arbitration.  It  seems  to  be 
the  thought  uppermost  in  the  mind  of  our  Chief  Executive  when  he 
makes  his  appeal  to  the  railways  in  behalf  of  the  American  people. 
This  is  doubtless  the  expression  of  a  feeling  that  whether  or  not 
the  results  of  mediation  are  absolutely  just  and  fair  to  both  sides, 
the  likelihood  of  any  more  equitable  outcome  from  a  labor  conflict 
is  somewhat  remote,  and  that  even  if  a  more  satisfactory  verdict 
were  reached  through  force  of  arms,  the  advantage  would  be  far 
outweighed  by  the  cost  of  the  conflict.  Moreover,  although  it 
would  be  rash  to  assert  that  there  will  never  be  another  railway 
strike  of  large  proportions,  the  likelihood  of  such  an  outcome  of 
any  controversy  is  growing  more  and  more  remote.  We  have  not 
had  a  railway  strike  of  any  magnitude  for  twenty  years.  It  is 
true  that  the  balance  of  power  in  the  control  of  wage  conditions  has 
passed  for  the  moment  from  the  railways  to  organized  railway 
labor.  It  is  true  that  strike  votes  are  always  taken,  and  that  these 
result  in  entrusting  to  the  grand  officers  of  the  brotherhoods  the 
power  to  call  a  strike  at  their  discretion.  But  these  polls  are  in 
most  instances  mere  devices  to  strengthen  the  strategic  bargaining 
power  of  the  organizations.  It  is  always  the  confident  expectation 
of  the  grand  officers  that  possession  of  the  power  will  make  its 
exercise  unnecessary. 

Prompt  adjustment  of  the  instant  controversy  was  the  service 
that  the  able  mediators  under  the  Erdman  Act,  Judge  Knapp  and 
Dr.  Neill,  performed.  They  succeeded  in  nearly  every  mediation 
which  they  conducted  in  reaching  an  adjustment  to  which  both 
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sides  were  willing  to  agree,  and  today  railway  managers  and  em- 
ployees are  unanimous  in  commending  the  work  of  those  public 
servants.  They  prevented  labor  conflicts,  an  outcome  which  satis- 
fied the  public,  and  they  compromised  the  disputes  with  such  a 
degree  of  success  that  although  neither  side  was  satisfied,  both  were 
willing  to  abide  by  the  result  and  the  employees  were  contented  to 
delay  for  a  season  a  renewal  of  their  attack  upon  the  railway 
"wage  fund.'* 

The  wisdom  of  so  framing  the  statute  as  practically  to  designate 
two  specific  individuals  as  mediators  became  evident,  as  these 
gentlemen  grew  more  and  more  familiar  with  the  complex  details  of 
the  wage  schedule  and  were  able  to  adjust  controversies  with 
increasing  intelligence.  It  more  than  once  happened  that  they  were 
called  in  to  pass  on  the  merits  of  an  existing  schedule  which  they 
themselves  had  had  a  part  in  constructing.  The  element  of  perma- 
nence in  the  mediating  body  made  possible  the  development  of  an 
expert  proficiency  in  the  work  of  adjustment.  The  weakness  of  the 
method  was  contained  in  its  very  nature.  It  was  a  mediation  and 
not  an  arbitration.  The  function  of  the  mediators  was  in  no  real 
sense  to  enter  into  the  merits  of  the  controversy.  Judge  Knapp  has 
thus  interpreted  their  duties  :^ 

It  has  been  the  conception  of  those  who  have  acted  in  this  capacity 
that  their  duty  is  not  to  determine  what  settlement  they  think  ought  to 
be  made,  but  to  find  out  what  settlement  can  be  made.  Although  the 
public  is  really  the  third  party  and  perhaps  the  most  important  party 
to  a  labor  dispute,  nevertheless  the  public,  that  is  to  say,  society,  is  not 
concerned  or  interested  in  the  terms  of  settlement.  All  society  asks  is 
that  there  be  a  settlement,  so  that  the  work  may  go  on  without  further 
delay. 

Dr.  Neill  writes  as  follows : 

Their  functions  consist  solely  in  exercising  friendly  offices  and  at- 
tempting to  harmonize  the  differences  existing  between  the  employer 
and  the  employees  and  by  inducing  concessions  from  each  side  to  bring 
them  to  a  voluntary  agreement  upon  all  the  points  at  issue. ^ 

This  policy  of  seeking  an  adjustment  rather  than  a  judgment  on 
the  merits  of  the  issue  is  well  shown  in  the  engineers'  and  firemen's 
case  of  this  present  year  in  Western  Territory  in  which  President 
Wilson  intervened.  When  the  employees  presented  their  demands, 
the  railways  canceled  existing  schedules  and  made  counterdemands. 

^Proceedings  12th  Annual  Meeting,  National  Civic  Federation,  1912,  pp.  30-31. 
*U.   S.  Bureau  of  Labor   Bulletin   No.   98,   p.    15. 
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To  these  the  employees  vigorously  objected,  insisting  that  they 
would  give  up  nothing  that  they  had  gained  in  their  years  of 
struggle,  and  refusing  to  consider  any  terms  except  those  which 
they  themselves  had  proposed.  The  federal  mediators  when  called 
in,  accepted  the  point  of  view  of  the  employees,  apparently  because 
they  found  that  there  was  no  other  way  to  avoid  a  strike.  This 
"compromise"  the  employees  promptly  agreed  to,  contending  that 
they  had  gone  half  way  in  accepting  arbitration  at  all,  since  they 
had  earlier  asserted  that  they  would  never  again  resort  to  a  method 
which  had  produced  results  so  unsatisfactory  to  them.  Hence  the 
railways  were  put  in  the  position  before  the  public  of  declining  the 
proposal  of  a  federal  mediation  board  which  the  employees  had 
accepted.  They  had  been  out-manoeuvered  and  their  capitulation 
was  inevitable  even  before  they  made  their  call  at  the  White  House. 
Statistical  demonstration  of  the  compromise  character  of  the 
mediation  verdicts  is  shown  in  the  following  summary,*^  prepared 
by  Professor  Cunningham  of  the  rates  of  pay  in  force,  demanded 
and  awarded  by  the  mediators,  on  the  Baltimore  and  Ohio  Railroad 
in  1910.  It  should  be  noted  that  the  old  rates  on  the  Baltimore 
and  Ohio  were  at  the  time  the  highest  rates  paid  in  the  East  with 
the  exception  of  those  on  the  Pennsylvania,  and  that  the  award  was 
made  the  principal  basis  for  settlement  with  all  the  other  eastern 
roads.  The  award  is  a  perfect  example  of  "splitting  the  difference." 

Baltimore  and  Ohio  Railroad — 1910 

Cents  per  mile 
Old  Rates 

Rates    Demanded    Award 

Through  Passenger  Conductors 2.60             2.75  2.68 

Through  Freight  Conductors 3.465            3.80  3.63 

Through  Passenger   Brakemen 1.33              1.65  1.50 

Through   Freight   Brakemen 2.31              2.53  2.43 

It  may  be  pointed  out  here  that  those  who  rhapsodize  over  the 
beauties  of  mediation  as  a  means  of  bringing  together  in  brotherly 
converse  the  employer  and  his  employees,  do  not  correctly  describe 
the  situation  as  far  as  railways  are  concerned.  In  these  railway 
wage  controversies  the  two  sides  never  see  each  other.  The  media- 
tor does  not  even  carry  messages  from  one  to  the  other.  He  is  the 
confidential  repository  of  the  concessions  which  each  side  is  willing 
to  make,  and  when  these  concessions  have  become  sufficiently  large 
to  bring  the  contestants  together  he  proposes  a  compromise.    It  is 

'  Qtiart.  Jour,  of  Economics,  Nov.,  1910,  p.  144, 
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a  game  of  strategy  in  which  diplomatic  talent  of  the  highest  order  is 
required  on  the  part  of  the  mediator. 

It  is  worthy  of  note  that  in  no  instance  has  the  original  demand 
for  a  modification  of  existing  schedules  come  from  the  railways. 
Railway  managers  have  apparently  felt  it  wiser  to  let  well  enough 
alone.  They  have  preferred  to  cut  down  or  readjust  their  working 
forces  in  times  of  light  traffic  rather  than  bring  on  a  struggle  by 
upsetting  fundamental  conditions.  This  is  partly  to  be  explained 
by  the  fact  that  during  most  of  the  period  under  consideration 
railways  dealt  separately  with  their  own  employees  and  were  in  a 
weaker  position  strategically  than  now  under  the  plan  of  concerted 
movements.  Moreover,  it  is  more  than  probable  that  increases  in 
wages  did  not  distress  them  so  seriously  in  the  days  when  the 
capacity  of  their  plants  left  some  leeway  for  expanding  business, 
and  when  there  was  a  more  generous  margin  between  income  and 
outgo. 

In  view  of  the  fact  that  the  controversies  have  always  had  their 
origin  in  a  demand  from  the  side  of  the  employees,  the  verdict  even 
though  a  compromise  has  always  resulted  in  giving  something  to  the 
men.  It  has  meant  a  steady  increase  in  wages  and  a  steady  im- 
provement in  working  conditions.  This  does  not  mean  that  the  in- 
creases are  necessarily  unjust.  But  under  the  conditions — with  the 
strategic  advantage  on  the  side  of  the  employees  whether  dealing 
with  one  railway  or  a  group — the  result  is  inevitable.  Even  if  the 
railways'  unwillingness  to  grant  the  demands  has  merit,  there  is  no 
way  of  enforcing  their  claims.  Playing  a  game  in  which  the  cards 
are  stacked  against  them,  they  must  acquiesce  in  the  outcome, 
which  usually  whittles  down  but  never  rejects  the  demands  of  the 
employees. 

These  mediation  proceedings  in  the  nature  of  the  case  have  been 
secret.  No  details  have  ever  been  given  out  and  even  the  agreement 
has  not  been  made  public  unless  the  parties  authorized  it.  It  is 
evident  therefore  that  the  public  has  had  little  information  upon 
which  jto  judge  the  equitableness  of  the  settlements.  They  have 
only  known  that  peace  has  reigned. 

As  the  size  of  the  contesting  forces  has  widened  the  gap  between 
employer  and  employee,  as  the  conflicts  have  become  more  serious, 
and  as  the  increasing  gravity  of  the  railways'  financial  condition 
has  made  a  wage  increase  a  matter  of  genuine  alami,  resort  has 
been  taken  more  commonly  to  the  method  of  arbitration.    This  has 
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meant  the  choice  of  one,  or  under  the  amended  statute  two,  non- 
partisan arbitrators.  Selection  has  been  a  task  of  the  greatest 
difficulty.  In  almost  no  case  have  the  representatives  of  the  con- 
testants been  able  to  agree  on  the  independent  member  or  members 
of  the  board,  and  the  burdensome  duty  has  fallen  on  the  government 
mediators.  These  officials  have  as  a  rule  consulted  the  two  sides 
before  making  their  selections,  and  have  often  requested  lists 
of  acceptable  men,  in  the  hope,  says  Dr.  Neill,  that  at  some  time 
the  same  name  might  appear  on  both  lists,  but  it  never  did. 

The  independent  arbitrator,  like  the  juryman,  must  have  no 
preconceptions.  His  affiliations  with  life  must  be  untainted  by 
contact  with  railways.  If  he  has  ever  had  experience  in  an  arbi- 
tration, he  is  likely  to  have  incurred  the  displeasure  of  one  side  or 
the  other  sufficiently  to  render  him  unacceptable.  It  follows  that  he 
must  be  a  man  so  far  removed  from  the  controversy  and  so  com- 
pletely dissociated  from  the  railway  industry  that  qualification  for 
his  task  necessarily  involves  profound  ignorance  of  the  subject. 

But  it  is  obvious  that  while  impartiality  and  diplomatic  skill  are 
necessary,  ignorance  of  the  questions  at  issue  is  not.  A  wage  sched- 
ule is  a  complex  affair  and  its  complexity  is  growing  with  the  ten- 
dency to  lay  greater  stress  on  working  conditions  and  less  on  rates 
of  pay.  In  the  conductors'  aiid  trainmen's  case,  for  example,  the 
board  had  to  consider  the  demands  of  conductors,  baggagemen, 
brakemen,  and  flagmen  in  passenger,  freight,  and  yard  service,  in 
local  and  through  service,  in  electric  and  steam  service ;  and  it  had 
to  pass  upon  questions  such  as  length  of  the  working  day,  overtime 
and  how  computed,  compensation  for  deadheadings,  for  double- 
headed  trains,  and  for  holding  men  away  from  their  home  terminals. 
The  representatives  of  the  two  factions  are  experts  chosen  for  their 
thorough  knowledge  of  the  issues  and  their  skill  in  presenting  them. 
The  umpire  enters  the  hearings  usually  with  no  acquaintance  even 
with  the  elementary  principles  of  railway  wage  schedules.  He 
listens  to  the  highly  technical  testimony  of  witnesses — employees 
and  operating  officials — and  at  the  conclusion  of  the  hearings  he  is 
set  upon  in  conference  by  the  other  two  so-called  arbitrators.  His 
superficial  half-knowledge  results  in  inconsistent  rulings,  and  his 
lack  of  background  leads  him  to  the  natural  conclusion  that  there 
is  merit  in  the  contentions  of  both  sides,  and  that  justice  lies  some- 
where between.  The  unsatisfactory  verdict,  frequently  ambiguous 
and  conflicting  in  its  different  provisions,  gives  opportunity  for  a 
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further  continuance  of  the  struggle  on  the  individual  railways  that 
have  been  parties  to  the  concerted  movement.  Employees  take  ad- 
vantage of  the  vagueness  of  the  award  to  demand  terms  from  their 
own  immediate  employers  that  were  not  contemplated  by  the  board, 
and  railways  use  these  ambiguities  as  an  excuse  for  delaying  the 
inauguration  of  the  new  schedule  until  supplementary  rulings  can 
be  obtained.  These  decisions  of  arbitration  boards  lay  down  no 
helpful  precedents  for  future  action,  and  have  no  general  educa- 
tional value.  The  situation  is  in  no  wise  improved  when  two 
umpires  take  the  place  of  one.  What  is  needed  in  the  independent 
arbitrators  is  not  merely  a  high  degree  of  mentality  or  diplomatic 
skill,  or  profound  knowledge  of  the  labor  problem  in  general,  but 
rather  a  thorough  familiarity  with  conditions  of  railway  labor. 
This  compromise  practice  into  which  independent  arbitrators  are 
forced  by  their  lack  of  expert  information  is  illustrated  in  the 
conductors'  and  trainmen's  case  in  Eastern  Territory  last  year. 
In  that  case  the  railways  contended  that  the  employees  had  re- 
ceived increases  in  1910  which  placed  them  on  a  par  with  other 
classes  of  trainmen  in  1913  and  that  therefore  no  increase  was 
justified.  With  this  position  the  employees  took  issue.  It  was  a 
critical  point  in  the  case,  yet  the  arbitrators  were  unable,  by 
their  own  frank  admission,  to  become  sufficiently  competent  in  the 
space  of  the  two  months  allowed  by  the  agreement,  to  decide  this 
fundamental  issue. 

But  not  alone  in  the  actual  awards  have  the  decisions  of  the 
boards  been  unsatisfactory.  In  many  cases  the  explanations  of 
these  decisions  have  been  unimpressive,  and  the  reasoning  unac- 
ceptable. In  the  firemen's  case  in  1913  the  arbitrators,  with  a 
shrewdness  which  ought  to  find  more  imitators,  handed  down  their 
decision  and  gave  no  reasons  whatever.  A  careful  reading  of  the 
decision  in  the  conductors'  and  trainmen's  case  leaves  one  with  a 
lurking  suspicion,  which  it  is  difficult  to  dispel,  that  the  board  de- 
cided first  on  the  amount  of  increase  to  be  granted  and  later  found 
a  reason  therefor.  The  engineers'  board  of  1912  discussed  at 
some  length  the  insoluble  problem  as  to  what  is  the  basis  of  a  fair 
wage.  They  were  forced  to  the  conclusion  that  the  science  of 
economics  furnished  no  answer,  and  that  they  could  only  approxi- 
mate an  answer  by  comparing  railway  wages  for  similar  service  in 
other  parts  of  the  country  and  wages  in  other  industries  of  like 
character.     It  is  no  reflection  on  their  method  to  point  out  that 
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in  order  to  use  this  comparison  they  employed  statistics  the  value 
of  which  was  extremely  doubtful.  How  the  award  of  this  board  was 
received  by  the  railway  labor  world  in  general  cannot  be  expressed 
better  than  in  the  picturesque  language  of  Mr.  Stone,  chief  of  the 
Brotherhood  of  Locomotive  Engineers,  in  his  testimony  before  the 
Senate  Committee  on  Interstate  Commerce  in  1913: 

.  .  .  They  selected  five  men  of  international  reputation,  very  learned 
men  in  their  professions,  but  who  knew  absolutely  nothing  about  the 
A  B  C  of  railroading  or  the  fundamental  principles  underlying  a  wage 
scale.  They  would  not  have  known  a  box  car  from  a  freight  car,  or  a 
passenger  engine  from  a  freight  engine,  if  they  had  met  them  coming 
down  the  street.  They  started  in  to  make  a  wage  scale  for  32,000  men, 
with  the  local  conditions  underlying  the  54  railroads,  and  the  result 
was  that  they  stayed  together  as  a  unit,  and  if  reports  are  correct  these 
five  men  representing  the  public,  for  fear  they  might  become  contami- 
nated with  the  other  members  of  the  board,  held  meetings  of  their 
own,  which,  if  true,  was  an  offense  absolutely  inexcusable,  in  my  opinion. 
The  result  was  that  when  the  full  board  did  meet  the  steam  roller 
worked  overtime  and  they  h  ad  their  own  way.  We  got  what  they  called 
an  award.     Nobody  knows  yet  what  that  award  really  means. 

On  the  29fch  day  of  April,  1912,  we  signed  a  contract  to  arbitrate.  It 
was  to  be  binding  for  one  year  from  that  date — May  1.  It  expired 
on  May  1  of  this  year.  On  the  28th  day  of  November  they  handed 
down  the  first  draft  of  their  award.  On  the  16th  day  of  February  they 
handed  down  a  subdraft  of  the  report,  or  rather  an  additional  ex- 
planatory draft  of  what  the  original  draft  really  did  mean.  And  now 
we  are  back  to  them  trying  to  find  out  what  the  last  award  they  handed 
down  really  means.  And  now  that  the  time  limit  has  expired — on  May 
1  of  this  year — only  19  roads  of  the  54  have  put  it  into  operation,  and 
we  are  still  trying  to  get  the  rest,  and  we  hope  at  least  that  our 
grandchildren  will  get  the  benefit  of  the  award.  .  .  .  They  were  very 
learned  gentlemen  in  their  particular  class.  One  man  has  an  inter- 
national reputation  as  a  geologist.  He  wrote  a  part  of  some  80  or  90 
pages  of  this  report,  on  political  economy  and  sociology,  and  arbitrated 
a  number  of  questions  that  no  one  dreamed  would  ever  be  arbitrated. 
That  was  the  unfortunate  feature  of  it. 

Possibly  Mr.  Stone's  indignation  was  somewhat  enhanced  by  the 
relatively  small  increase  in  wages  that  he  obtained.  But  his 
criticism  of  the  method  of  arbitration  is  fundamentally  sound.  Be- 
ing extra-statutory,  the  board  declined  to  put  witnesses  under 
oath.  Its  decisions  were  not  confined  to  the  testimony.  On  the 
contrary,  several  months  were  spent  in  accumulating  additional 
material  after  the  hearings  closed.  Its  rulings  were  capable  of 
much  misinterpretation,  and  negotiations  on  individual  railways 
dragged  on  interminably.  The  men  did  not  care  to  renew  the 
experiment. 
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It  becomes  clear  then  that  a  substitution  of  arbitration  for  medi- 
ation has  lost  to  the  country  and  to  the  contestants  the  expert  ser- 
vice of  trained  mediators.  Moreover,  because  of  the  method  of 
selection,  and  the  type  of  men  chosen  as  intermediaries,  the  arbi- 
tration procedure  has  become  largely  a  formality  resulting  in  com- 
promise verdicts,  which  as  shown  by  the  discussion  have  not  been 
thus  far  as  satisfactory  to  either  side  as  were  the  agreements  under 
the  mediation  process.  We  have  not  therefore  obtained  either  from 
the  mediation  method  or  that  of  arbitration  results  of  enduring 
value.  Under  the  policy  of  mediation  we  have  developed  experts 
in  the  interpretation  of  railway  wage  schedules,  but  these  experts 
have  been  debarred  by  the  very  nature  of  their  office  from  consider- 
ing issues  on  their  merits.  Under  arbitration,  the  forms  of  a 
judicial  hearing  have  been  conscientiously  observed,  attempts  have 
been  made  to  weigh  evidence  and  to  reach  just  conclusions;  but 
the  men  upon  whom  the  burden  of  decision  has  fallen  have  not  been 
experts.  One  of  the  important  consequences  of  this  is  that  the 
public,  whose  agents  the  independent  arbitrators  are  supposed  to 
be,  has  been  at  a  disadvantage,  and  has  not  been  adequately 
represented. 

It  must  be  clear  that  we  need  above  all  things  else,  for  the  hand- 
ling of  these  great  labor  disputes,  a  group  of  independent  persons 
who  have  become  expert  through  permanence  of  tenure.  Will  such 
men  be  chosen  voluntarily  by  the  two  sides  as  arbitrators  or  are 
they  likely  to  incur  to  such  an  extent  the  hostility  of  one  side  or 
the  other  as  a  result  of  some  one  of  their  awards  as  to  make  their 
services  useless  for  succeeding  arbitrations?  It  would  be  natural 
to  expect  that  any  permanent  body  of  arbitrators  would  quickly 
become  unacceptable  to  one  side  or  the  other  or  both.  The  long 
continued  success  of  the  mediators  under  the  Erdman  Act  was  in 
large  part  due  to  the  fact  that  they  made  no  pretense  of  settling 
questions  on  their  merits.  A  settlement  after  thorough  investiga- 
tion will  not  usually  strike  the  middle  point  between  the  contesting 
sides.  Again  it  is  the  fear  of  the  employers  that  such  a  board 
would  "get  into  politics"  and  of  the  employees  that  it  would  fall 
into  the  hands  of  the  employing  class.  Mr.  Carter,  president  of 
the  firemen's  brotherhood,  asserts  that  if  the  same  class  of  men 
were  selected  for  permanent  arbitrators  that  is  usually  selected 
for  higher  judicial  positions,  we  should  find  men  whose  recognition 
of  property  rights  was  more  pronounced  than  that  of  the  rights 
of  man. 
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If  such  a  board  of  official  arbitrators  were  created  and  the 
parties  to  the  contest  should  refuse  to  invoke  their  services,  ought 
they  to  be  compelled  to  do  so?  Ought  we  to  attempt  to  introduce 
compulsory  arbitration?  Such  a  proposal  does  not  at  the  present 
time  command  serious  attention.  The  enthusiasm  for  it  in  this 
country  has  perceptibly  cooled  in  recent  years.  I  agree  with  the 
position  of  Professor  T.  S.  Adams  that  compulsory  arbitration 
applied  to  a  public  service  industry  like  the  railway  would  probably 
be  held  to  be  constitutional,  and  I  am  inclined  to  believe  that  his 
plan  for  "compulsory  collective  bargaining"  in  industries  of  this 
character  is  economically  workable,^  But  the  impracticability 
from  the  political  standpoint  of  this  form  of  arbitration  rules  it 
out  of  consideration  for  the  present. 

Compulsory  arbitration  has  not  realized  its  early  promise  in 
countries  where  it  has  been  tried.  One  of  the  fairest  and  most 
sagacious  students  of  the  labor  problem  in  the  South  Seas,  Dr. 
Victor  Clark,  has  reached  the  conclusion  that  compulsory  arbitra- 
tion has  been  successful  only  among  unorganized  laborers  and 
that  the  powerful  trade  unions  have  not  been  prevented  from  strik- 
ing when  it  has  been  to  their  interest  to  do  so.  Compulsory 
arbitration  succeeded  in  the  early  years  when  the  laborers  were 
securing  constant  increases  in  their  wages,  but  the  ardor  of  the 
unions  has  cooled  as  the  verdicts  have  become  less  favorable.  It 
is  of  interest  to  note  that  even  in  decisions  under  compulsory  arbi- 
tration the  lure  of  the  compromise  is  ever  present.  A  recent 
investigator  of  conditions  in  New  Zealand  has  the  following  to  say 
concerning  the  basis  upon  which  decisions  have  been  rendered:^ 

The  various  judges  who  have  at  different  times  presided  over  the 
court  disclaim  for  their  judgments  any  basis  of  profit-sharing.  Nor  do 
they  seem  to  have  taken  more  than  general  notice  of  increasing  cost  of 
living,  though  this  point  is  often  emphasized  by  the  trade-union 
representatives  in  argument  before  the  court.  The  customary  wages 
in  the  industry  under  review  and  in  others  of  a  similar  nature  have  some 
bearing  on  the  results  reached,  but  in  general  it  evidently  has  been  a 
case  of  "charging  what  the  traffic  will  bear/'  or  as  Judge  Heydon  of 
Sydney  stated  it,  the  men  are  given  what  in  the  court's  opinion  they 
might  have  secured  without  a  court,  considering  their  own  union  strength 
and  the  resisting  power  of  their  employers. 

This  seems  to  throw  us  back  to  the  point  from  which  we  started. 
As  a  matter  of  fact  the  situation  is  hopeless,  and  will  remain  so, 

'Adams  and  Sumner's  Labor  Problems,  p.  328. 
'  Kennaday  in  Yale  Revietv,  May,  1910. 
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as  long  as  we  delude  ourselves  into  thinking  that  we  can  under 
present  economic  conditions  find  a  basis  for  wages  in  any  theory 
of  ultimate  reasonableness.  It  may  be  that  we  are  not  merely 
chasing  a  will-o-the-wisp  when  we  are  hunting  for  a  reasonable 
wage,  but  we  are  at  any  rate  seeking  the  unattainable.  No  more 
in  the  detennination  of  a  wage  scale  than  in  the  determination  of 
a  railway  rate  is  there  an  exact  mathematical  formula  for  reason- 
ableness. So  long  as  the  two  parties  to  the  dispute  are  free  to 
dicker  undisturbed  by  outside  influences,  the  conclusions  reached 
will  be  the  resultant  of  the  bargaining  skill  and  brute  force  of 
the  contending  factions ;  if  arbitrators  intervene  guess-work  and 
compromise  will  play  their  part.  Moreover,  we  are  dealing  here 
with  an  industry  in  which  an  interruption  of  service  quickly  be- 
comes intolerable.  Consequently  we  cannot  permit  the  con- 
testants to  settle  their  differences  by  employing  the  customary 
weapons  of  labor  warfare.  So  we  set  up  devices  under  the  sanc- 
tion of  law  as  a  substitute  for  force.  As  a  rule  and  in  the  long 
run  these  arbitration  boards  will  give  to  the  men  what  they  might 
if  left  undisturbed  have  secured  by  their  own  efforts.  The  public 
has  gained  peace  but  it  has  not  reached  any  final  solution  of 
the  wage  problem. 

No  escape  from  the  obstacles  with  which  this  question  is  beset 
will  here  be  attempted,  but  it  is  submitted  that  the  gravity  of 
the  situation  will  be  much  relieved,  and  the  question  far  more 
intelligently  handled,  if  provision  is  made  for  a  compulsory  in- 
vestigation by  non-partisan  experts  of  the  issues  involved  in  any 
controversy,  and  for  the  proper  presentation  of  the  results. 
Specifically,  the  principle  of  the  Canadian  Industrial  Disputes 
Act  should  be  adopted  in  this  country.  This  act  declares  a  lock- 
out or  a  strike  to  be  illegal  until  the  matters  in  dispute  have  been 
investigated  by  a  government  board,  and  pending  the  investigation 
conditions  are  to  remain  as  they  were  before  the  dispute  arose.  In 
Canada,  the  investigating  boards  are  temporary,  appointed  for 
the  immediate  controversy  and  discharged  when  their  reports  have 
been  rendered.  They  consist  of  three  members,  one  representing 
each  side  and  a  third  chosen  as  umpire  by  the  two,  or,  if  the  two  fail 
to  agree,  by  the  Minister  of  Labor.  However,  these  boards  are  not 
merely  for  investigation.  In  fact,  their  main  purpose  is  to  effect 
a  conciliation  and  avoid  a  strike.  Our  experience  with  the  railway 
labor  situation  as  summarized  in  this  discussion  would  lead  us  to 
expect  that  a  board  chosen  in  the  Canadian  fashion  would  not  meet 
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the  requirements.  While  in  Canada  the  same  man  has  frequently 
served  as  chairman  on  different  boards,  there  is  no  requirement 
that  he  shall  do  so.  In  this  country,  in  the  present  temper  of 
labor  and  capital,  there  is  little  likelihood  that  the  same  man  would 
be  acceptable  for  long.  If  a  new  man  is  chosen  each  time  he  lacks 
the  necessary  knowledge  and  experience. ^^ 

Those  responsible  for  the  investigation  and  its  results  should  be 
permanent  government  officials  devoting  their  time  exclusively  to 
this  work.  While  an  investigation  is  under  way,  they  might  very 
properly  be  assisted  and  checked  by  representatives  of  the  two 
sides. 

The  call  for  expert  investigators  is  so  imperative  as  to  require 
little  argument.  In  the  first  place,  the  merits  of  the  immediate 
issues  need  to  be  studied  by  those  who  possess  the  necessary  qualifi- 
cations, and  all  the  facts  that  would  be  helpful  in  creating  an  en- 
lightened public  opinion  should  be  disclosed.  Mediators  and 
arbitrators,  limited  as  they  have  been  in  time,  and  restricted  to 
issues  directly  submitted,  have  in  most  cases  confined  themselves 
to  the  immediate  wage  contract.  As  a  consequence  one  adjust- 
ment has  been  of  little  or  no  assistance  for  the  next.  It  might  well 
be  one  of  the  functions  of  such  a  body  to  make  the  public  realize 
that  a  reasonable  wage  is  impossible  of  attainment.  W^e  need 
much  enlightenment  on  such  fundamental  issues  as  the  relation 
of  wages  to  cost  of  living,  and  to  railway  operating  efficiency. 
Such  questions  as  the  following  are  demanding  intelligent  answers : 
Is  there  any  logical  relation  between  railway  wages  and  railway 
output?  between  wages  and  the  capacity  and  efficiency  of  the 
plant?     For  example,  is  there  any  proper  connection  between  a 

"  Professor  Adam  Shortt  of  the  Canadian  Civil  Service  Commission  who  has 
served  as  chairman  of  a  number  of  boards,  including  several  involving  railway 
cases,  in  a  letter  to  the  writer  of  this  article,  suggests  as  a  solution  for  the 
difficulty  in  Canada  that  three  or  four  persons  be  named  by  the  government  as 
constituting  a  panel  of  eligible  persons  from  which  the  chairman  of  each 
board  must  be  selected.  "It  is  essential  to  the  most  effective  service  of  the 
chairman,  that  he  should  not  be  forced  upon  the  parties;  and  yet  it  is  equally 
essential  that  he  should,  in  large  and  complex  cases,  have  considerable  previous 
knowledge  of  the  conditions  involved,  and  that  he  should  also  have  experience 
in  dealing  with  such  cases.  Assuming  that  one  man  has  this  combination  of 
qualifications  in  greater  degree  than  any  others,  he  will  be  more  frequently 
selected  or  accepted  with  confidence  and  have  greater  influence  in  effecting  the 
desired  results,  if  he  is  selected  from  a  number  of  available  chairmen  and  is 
not  the  only  person  allowed  to  serve." 
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trainman's  wages  and  an  increase  in  trainload?  between  an  en- 
gineer's wages  and  an  increase  in  tractive  power?  Again,  have 
the  risks  and  responsibilities  of  trainmen  increased  or  decreased 
with  the  introduction  of  modem  operating  tools  and  methods? 
Is  the  working  life  of  a  trainman  shorter  than  that  of  his  fellow 
worker  in  similar  industries  outside?  How  does  the  railway  em- 
ployee's wage  compare  with  that  of  workers  in  other  highly  skilled 
occupations?  Are  the  brotherhoods  receiving  wages  out  of  pro- 
portion to  those  of  other  classes  of  railway  labor?  Is  there  and 
should  there  be  any  relation  between  railway  wages  and  railway 
revenue?  Is  the  question  of  fair  wages  involved  with  the  questions 
of  fair  interest  and  fair  profits? 

A  group  of  permanent  investigators  would  develop  skill  in  weigh- 
ing evidence,  would  build  up  a  body  of  valuable  precedent,  would 
accumulate  an  experience  that  would  be  enriched  constantly  with 
the  passing  of  the  years.  For  these  labor  struggles  move  in 
cycles,  and  the  issues  that  investigators  had  passed  upon  would 
appear  again  in  familiar  form  as  the  basis  for  later  demands. 
Morover,  these  men  would  acquire  facility  in  the  presentation  of 
the  results  of  their  investigations  in  terms  that  the  public  could 
understand.  It  is  essential,  if  public  opinion  is  to  be  invoked  in 
aid  of  settlements,  that  the  issues  shall  be  freed  of  all  technicalities 
and  stated  in  a  manner  to  arouse  public  interest  and  stimulate 
public  discussion.  The  difficulty  of  such  a  task  is  often  un- 
derestimated. 

Again,  it  is  not  too  much  to  hope  that  such  an  investigating 
board  might  sometimes  effect  a  settlement  between  the  parties  dur- 
ing the  period  of  investigation.  Professor.  Adam  Shortt,  whose 
connection  with  the  Canadian  Act  has  already  been  referred  to, 
writes  thus  of  his  own  experience : 

.  .  .  More  than  half  the  battle,  in  several  of  the  largest  cases  on 
which  I  acted,  consisted  in  getting  one  or  other,  sometimes  both,  of  the 
parties  to  simply  bring  their  case  before  the  board.  The  chief  argument 
in  winning  them  over  was  that  the  threshing  out  of  the  situation  before 
the  board  did  not  commit  either  party  in  advance  to  any  feature  in  a 
settlement  or  even  to  any  settlement  at  all.  But  once  induced  to  pre- 
sent their  cases  with  perfect  freedom  as  to  the  results,  and  once  the 
chairman  could  secure  the  confidence  of  both  parties,  a  settlement  was 
virtually  insured,  as  the  alternative  evils  and  losses  were  quite  obvious. 

The  success  of  the  investigators  in  settling  disputes  during  the 
progress  of  the  investigation  would  depend  upon  the  personality 
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of  the  government  investigators  and  their  skill  in  building  up  a 
reputation  for  impartiality.  The  tendency  would  of  course  be 
for  them  to  become  increasingly  unpopular  as  time  went  on,  for 
their  conclusions  concerning  issues  investigated,  if  of  a  character 
to  command  pubKc  confidence,  would  frequently  strike  hard  at  the 
contentions  of  one  side  or  the  other.  But  whether  these  investiga- 
tors are  to  be  permanently  acceptable  to  the  opposing  factions 
is  not  after  all  the  controlling  consideration.  These  are  public 
questions  and  it  is  the  public  that  demands  enlightenment. 

As  already  noted,  such  a  plan  would  forbid  strikes  or  lockouts 
during  the  period  of  investigation.  After  the  results  were  pub- 
lished, this  restraint  would  be  removed.  But  the  likelihood  of  a 
labor  outbreak  following  the  publication  of  the  results  of  an  in- 
vestigation would  be  remote.  The  very  fact  that  the  contestants 
would  be  compelled  to  delay  their  conflict  would  have  a  tendency 
to  develop  a  spirit  of  compromise.  This  is  of  great  psychological 
import  in  any  impending  quarrel.  Again,  the  territory  involved 
is  so  vast,  the  leaders  of  the  labor  organizations  are  so  mindful 
of  their  great  responsibilities,  the  railway  managers  are  so  sensitive 
to  public  opinion  and  so  watchful  of  their  earnings,  that  strikes 
in  any  event  are  not  at  all  probable  in  the  future  in  connection 
with  this  class  of  controversies.  Moreover,  the  probability  of  a 
strike  is  very  greatly  lessened  when  the  public  has  once  become 
thoroughly  informed  on  the  issues  and  is  prepared  to  take  a  hand. 

As  for  the  amendment  of  our  existing  statutes  covering  mediation 
and  arbitration,  this  may,  except  in  details,  properly  be  left  until 
the  results  of  compulsory  investigation  have  been  appraised.  It 
has  been  suggested  that  the  Newlands  Act  should  not  be  confined 
to  employees  in  train  service,  but  should  be  extended  to  include 
all  railway  employees ;  and  it  has  been  proposed  that  there  should 
be  some  sort  of  coordination  between  the  Board  of  Mediation  and 
Conciliation  and  the  Interstate  Commerce  Commission  in  the  mat- 
ter of  increased  wages  and  increased  rates.  It  may  be,  as  has 
many  times  been  suggested,  that  the  Interstate  Commerce  Com- 
mission will  be  obliged  eventually  to  give  more  attention  to  oper- 
ating expenses  and  to  take  over  the  regulation  of  railway  wages. 
It  is  clear  that  the  Commission  at  present  is  not  disposed  to  fall 
in  with  the  suggestion  usually  made  by  arbitration  boards,  and 
raise  rates  to  compensate  for  the  increased  wages  that  the  boards 
have  awarded.     That  these  boards  have  taken  a  sound  position 
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in  insisting  that  they  have  no  concern  with  the  ability  of  a  road 
to  pay  has  already  been  conceded  in  this  discussion.  But  the  fact 
remains  that  the  margin  of  railway  net  revenue  is  growing  con- 
stantly narrower,  and  that  the  railways  are  contemplating  with 
much  concern  the  steady  increase  in  wages  which  they  are  unable 
to  check  and  the  hardening  of  rates  which  they  are  unable  to 
disturb. 

No  final  solution  of  so  perplexing  a  problem  as  that  of  the  rela- 
tions of  capital  and  labor  is  to  be  expected  within  the  near  future, 
even  in  the  field  of  public  service  corporations,  but  we  can  begin  at 
once  to  study  the  whole  question  in  a  thoroughgoing  fashion  and 
with  the  use  of  the  most  highly  developed  scientific  .methods,  and 
thus  lay  the  foundation  for  a  larger  participation  of  the  public  in 
the  settlement  of  disputes  in  which  its  interest  is  so  fundamental. 
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The  National  Hay  Association  has  a  member- 
ship of  about  one  thousand  representative  hay 
dealers  of  the  country.  In  1915  the  hay  crop 
was  the  second  most  valuable  crop  produced  in 
this  country,  aggregating  over  one  hundred 
million  tons,  carrying  a  value  to  the  farmers  of 
over  one  billion  dollars,  and  the  1916  crop  is 
expected  to  be  as  large. 
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I  shall  not  weary  you  with  figures  or  with 
platitudes  about  what  you  do  for  the  railroads  or 
what  they  do  for  you.  The  fact  that  you  have 
invited  a  representative  of  the  railroads  to  address 
you  evidences  sufficiently  the  mutual  welfare  and 
regard  of  shippers  and  carriers.  If  either  shall  I 
apologize  for  the  railroads.  There  has  been  a  great 
deal  of  critical  comment  about  exceptional  instances 
of  railway  administration,  but  if  you  will  put  it  all 
together  you  will  find  it  relates  to  less  than  10^  of 
the  mileage  of  the  country,  and  that  it  has  very 
much  exceeded  in  volume  and  sound  the  praise 
bestowed  upon  the  other  90%, 

Railway  administration  of  today  in  this  country 
is  as  honest  as  any  other  business.  Notwithstand- 
ing this,  railway  directors  and  officials  accept  the 
principle  of  regulation  because  railway  companies 
are  public  service  corporations.  Discriminations 
and  unreasonable  practices  by  such  corporations 
are  and  ought  to  be  forbidden  by  law.  Discrimi- 
nations by  individual  states  against  the  commerce 
of  other  states  and  unreasonable  requirements  ought 
also  to  be  done  away  with  by  some  better  method 
than  tedious  litigation.  Obviously,  any  adequate 
scheme  of  regulation  ought  to  deal  not  with  10^  of 
the  roads  or  with  90%  but  with  all  of  them,  and  no 
regulation  can  be  adequate  that  is  not  unified  and 
consistent. 

I  might  entertain  you  with  a  long  history  of 
various  attempts  at  regulation,  commencing  with 
the  so-called  ''  Granger  Laws,"  followed  later  by 
the  Interstate  Commerce  Law,  enacted  twenty-nine 
years  ago,  and  both  in  turn  followed  by  hundreds 
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upon  hundreds  of  statutes  enacted  by  federal  and 
state  governments.  But  it  is  sufficient  for  this 
occasion  to  say  that  these  endeavors,  due  to  a 
variety  of  motives,  have,  after  establishing  general 
principles,  all  been  of  a  piece-meal  and  patch-work 
character  ;  court  plasters,  not  blood  remedies. 
Railway  legislation  has  been  more  conspicuous  for 
quantity  than  for  quality,  and  ^^  legislation '^  and 
"  regulation  "  are  not  synonymous  terms. 

PRIIS^CIPLES   rOE   RATE    MAKIISTG 

It  is  true  that  much  progress  has  been  made. 
Eor  example,  in  the  so-called  Eastern  Rate  Case 
the  Interstate  Commerce  Commission  made,  in 
December,  1914,  the  following  declarations  of 
principle : 

That  there  is  in  this  country  a  fundamental  need  of 
adequate  transportation  facilities. 

That  such  facilities  during  the  continuance  of  present 
economic  conditions  can  only  be  had  by  means  of  private 
capital,  combined  with  private  enterprise. 

That  private  capital  can  only  be  obtained  by  the  hope 
and  realization  of  fair  and  reasonable  return. 

That  to  produce  such  return,  freight  rates  may  be  raised, 
when  it  is  shown  that  existing  rates  as  a  whole  (considered 
regionally  in  this  case)  yield  inadequate  revenue,  and  that 
the  higher  rates  proposed  would  be  reasonable. 

That  such  reasonable  passenger  fares  may  be  charged  as 
will  yield  a  fair  return  on  the  property  devoted  to  passenger 
use,  and  further — that  in  general  each  class  of  service, 
including  the  mail  and  express,  should  contribute  its  just 
proportion  to  the  total  economic  cost  of  operation. 

That  in  determining  reasonable  rates,  interest  upon  rail- 
way debt  is  not  a  factor  and  will  be  discarded.  This  has 
mightily  clarified  a  thing  about  which  there  has  been  much 
confusion  of  thought  and  even  more  confusion  of  tongues. 
The  fact  is  that  bonds  and  stocks  indicate  only  the  ownership 
of  property,  and  are  not  the  property  itself  which  is  used  by 
the  public.  This  is  simply  a  corollary  to  the  long  established 
principle  that  if  railway  companies  take  private  property  for 
public  use,  they  must  pay  its  reasonable  value,  regardless  of 
how  the  previous  owner  acquired  it  or  paid  for  it. 

However,  almost  immediately  after  this  decision 
was  handed  down,  one  state  made  an  order  reduc- 
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ing  rates  which,  if  sustained  by  the  courts,  will 
take  away  several  million  dollars  per  annum  of 
the  benefits  derived  at  Washington.  Various  state 
rates  and  practices  could  not  be  changed  to  con- 
form to  the  recommendations  of  the  Commission ; 
payments  by  the  Post  Office  Department  were  still 
outside  the  Commission's  jurisdiction ;  various 
tribunals  (sometimes  both  the  legislature  and  the 
commission  of  a  single  state)  were  determining 
what  ''  each  class  of  service "  should  pay  upon 
traffic  within  the  states  as  distinguished  from  that 
between  the  states ;  all  the  states  were  at  liberty  to 
make  requirements  which  in  one  way  or  another 
changed  the  net  revenue  of  the  roads.  All  of 
which  illustrates  the  real  helplessness  of  the  Inter- 
state Commerce  Commission  to  actually  ''regulate." 
Clearly,  something  was  still  lacking. 

THE  MEANIl^a  OE  REGULATION 

Let  us  get  down  to  fundamentals ;  back  to  the 
intent  and  real  meaning  of  things.  If  you  will 
look  at  Webster,  you  will  find  these  definitions  of 
the  word  "  regulate '' : 

"  To  adjust  by  rule  or  method." 
''  To  put  in  good  order.'^ 

''  To  adjust  or  maintain  with  respect  to  a  desired  condi- 
tion." 

''  To  regulate  a  watch  or  clock,  to  adjust  its  rate  of 
running  so  that  it  will  keep  approximately  standard 
time." 

The  carriers  and  the  public  have  suffered  because 
they  have  not  really  obtained  regulation  according 
to  the  intent  and  meaning  of  that  much-used  word. 
Don't  take  my  statement  for  it,  but  let  me  read  to 
you  an  extract  from  a  recent  report  of  the  House 
Committee  on  Interstate  and  Eoreign  Commerce 
upon  a  resolution  providing  a  joint  committee  of 
inquiry  into  the  whole  problem  of  transportation — 

[5] 


similar  to  the  Monetary  Oommission — a  resolution 
which  has  already  passed  the  Senate  and  is  expected 
soon  to  pass  the  House:* 

"  Since  the  approval  of  the  act  to  regulate  commerce  in 
1887  the  system  has  had  a  gradual  and  irregular  growth  by 
various  and  sometimes  sporadic  amendments,  some  of  them 
making  decided  if  not  radical  changes  in  the  original  plans 
and  policies  and  some  of  them  adding  new  and  important 
activities.  So  that  the  entire  law  to  regulate  commerce  now 
in  force  is  not  a  uniform,  compact,  symmetrical  structure 
easily  understood,  but  is  an  incoherent  growth,  sometimes 
inconsistent,  in  some  parts  hardly  reconcilable,  and,  to  say 
the  least  of  it,  the  diversities  and  incongruities  should  be 
carefully  considered  and  wherever  possible  unified  and 
improved,  to  the  end  that  the  Federal  regulation  of  carriers 
may  be  successfully  carried  on  with  the  best  possible  service 
to  the  public.  .  .  .  It  is  the  earnest  hope  of  every  mem- 
ber of  your  committee  that  the  investigation,  if  ordered,  shall 
be  directed  to  the  detection  of  defects  in  the  system,  the 
establishment  of  truth  as  to  the  best  way  to  remedy  these 
defects,  and  the  perfection  of  the  system  for  the  increased 
convenience  and  prosperity  of  the  people  in  every  way  that 
human  legislative  wisdom  can  accomplish  perfection  in 
anything." 

President  Wilson,  in  writing  about  transporta- 
tion in  1914,  said,  among  other  things: 

^'They  (the  railroads)  are  indispensable  to  our  whole 
economic  life,  and  railway  securities  are  at  the  very  heart  of 
most  investments,  large  and  small,  public  and  private,  by 
individuals  and  by  institutions." 

And  in  addressing  Congress  on  December  8,  1915, 
he  said,  in  recommending  the  Special  Committee 
above  mentioned: 

''  It  (transportation)  is  obviously  a  problem  that  lies  at 
the  very  foundation  of  our  efficiency  as  a  people.  .  .  . 
The  question  is  whether  there  is  anything  else  we  can  do 
that  would  supply  the  effective  means  in  the  very  process  of 
regulation  for  bettering  the  conditions  under  which  the  rail- 
roads are  operated  and  for  making  them  more  useful  servants 
of  the  country  as  a  whole.  .  .  .  For  what  we  are  seeking 
now,  wtiat  in  my  mind  is  the  single  thought  of  this  message 
is  national  efficiency  and  security." 


•Resolution    passed    by  the  House  of    Representatives    July    15,   1916,    and 
approved  by  the  President  July  20,  1916. 
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Ton  will  perceive  that  I  am  not  giving  yon  my 
own  views,  bnt  those  of  great  leaders  of  thought  in 
this  conntry.  Senator  Underwood,  of  Alabama, 
said  in  an  address  at  Chicago  on  Eebruary  4, 1916 : 

'^  We  must  recognize  that  the  man  who  is  willing  to  invest 
his  money  at  a  moderate  rate  of  interest  in  railroad  securities 
is  not  exploiting  the  public  but  is  a  public  benefactor." 

"  We  must  solve  the  problem  along  lines  of  private  own- 
ership and  Government  regulation.  We  must  consider  the 
wisdom  of  substituting  one  master  for  the  forty-nine  masters 
that  regulate  our  commerce  today." 

Colonel  Roosevelt  and  Mr.  Taft  have  made 
almost  identical  statements  in  clear  and  unmistak- 
able terms,  and  Mr.  Hughes  said  immediately 
after  his  nomination : 

*'  We  must  rescue  our  instrumentalities  of  interstate  and 
foreign  commerce,  our  transportation  facilities,  from  uncer- 
tainty and  confusion.  We  must  show  that  we  know  how  to 
protect  the  public  without  destroying  or  crippling  our  pro- 
ductive energies." 

SERVING  MA:&fT  MASTERS 

The  "  Locomotive  Engineers'  Journal,"  official 
organ  of  the  75,000  railroad  engineers,  said  not 
long  ago : 

'^  The  railroads  are  almost  wholly  interstate  in  character, 
and  it  requires  little  thought  to  realize  how  unsatisfactory 
and  unbusinesslike  it  makes  the  conditions  for  the  railroads 
with  a  commission  in  every  state  demanding  all  sorts  of  con- 
ditions from  the  roads. 

"  The  great  thoroughfares  should  have  one  boss  instead 
of  forty-nine,  and  the  rate  making  should  be  done  by  one 
factor  of  the  Government,  so  that  a  survey  of  the  whole 
territory  may  be  before  them,  when  all  the  varied  conditions 
can  be  readily  seen,  and  rates  made  that  are  just,  both  to  the 
shipper  and  the  railroads. 

"  No  other  kind  of  business  could  live  under  such  unknown 
and  unfixed  conditions." 

The  Massachusetts  Public  Service  Commission, 
in  reporting  not  long  ago  on  the  New  Haven  road, 
after  an  exhaustive  inquiry,  made  this  statement : 
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^^  The  whole  legal  question  is  so  difi&cult,  so  entangled  and 
confused  by  conflicting  claims  and  rights,  that  it  raises 
serious  doubts  as  to  the  wisdom  of  the  system  from  which  it 
arose.  No  man  can  serve  two  masters.  Is  there  public 
advantage  in  compelling  a  corporation  to  serve  three  or 
more  ?  A  system  under  which  a  single  undivided  corpora- 
tion is  at  the  same  time  three  separate  corporations  is  wholly 
illogical  and  seems  contrary  to  good  order  and  reason." 

formerly,  wages  and  rate  matters  were  dealt 
with  in  a  rather  lawless  way  by  shippers,  employes 
and  individual  roads,  but  in  the  last  few  years 
there  has  been  an  evolution ;  both  wages  and  rates 
have  been  considered  regionally,  and  now,  for  the 
first  time,  the  train  service  employes  are  insisting 
that  their  wages  shall  be  considered  on  a  nation- 
wide basis. 

Industrial  and  commercial  bodies  all  over  the 
country,  recognizing  the  great  need  for  unified  and 
more  eflBlcient  regulation  of  transportation,  have 
passed  significant  resolutions  during  the  present 
year  calling  upon  Congress  for  investigation  and 
relief.  The  Merchants  Association  of  'New  York, 
the  Chamber  of  Commerce  of  Philadelphia,  the 
[N^ational  Manufacturers  Association,  the  I^ational 
Lumber  Dealers  Association,  the  Southern  Pine 
Association,  National  Leather  Association,  Ameri- 
can Hardware  Manufacturers  Association  and 
many  similar  organizations  of  wide  influence  in 
the  business  world  have  expressed  themselves 
vigorously  to  this  effect. 

So  under  our  very  eyes  this  thing  has  come  to 
pass.  Men  of  all  classes  and  of  all  shades  of 
political  opinion  are  declaring  that  the  transporta- 
tion question  is  a  national  problem, — not  a  local 
issue.  IS^ow,  if  you  and  other  shippers,  and  the 
people  who  travel  in  passenger  trains  or  who 
receive  mail  and  parcels  post  carried  by  the  rail- 
roads, and  railway  directors  and  officials  are  all 
agreed  that  the  propriety  of  regulation  is  no  longer 
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in  dispute — surely  all  of  us  together  ought  to  be 
able  to  search  our  hearts,  ascertain  our  paramount 
duty,  get  down  to  business  and  discuss  the  whole 
question  from  the  viewpoint  of  the  public  interest. 

perti:n^e]^t  questions 

We  may,  therefore,  ask  ourselves : 

Is  it  in  the  public  interest  that  the  railroads  of 
this  country  are  required  to  make  over  two  million 
reports  per  annum  to  various  federal  and  state 
tribunals  ? 

Is  it  in  the  public  interest  that  passenger  rates 
are  only  two  cents  a  mile  in  some  states  and  higher 
in  more  populous  states  *?  And  in  considering  this 
question  will  not  the  most  obvious  thing  to  the 
public  be  the  cost  and  comfort  of  the  passenger 
equipment  of  to-day  as  compared  with  twenty 
years  ago  f 

Is  it  in  the  public  interest  that  wagon-loads  of 
testimony  be  submitted  to  various  state  tribunals — 
at  a  cost  of  millions  of  dollars  to  the  railroads  and 
the  public — to  prove  that  rates  ought  to  be  higher, 
or  ought  not  to  be  reduced,  resulting  in  adverse 
decisions  after  a  corresponding  laborious  inquiry 
by  the  Interstate  Commerce  Commission,  which 
resulted  in  the  finding  that  charges  are  inadequate 
and  that  passenger  traffic  is  not  paying  its  share  ? 

Is  it  in  the  public  interest  that  some  states  pass 
inharmonious  head-light  laws,  boiler  inspection 
laws,  extra-crew  laws  and  other  laws  affecting  oper- 
ation while  other  states  are  refusing  to  pass  them  *? 

Is  it  in  the  public  interest  that  compensation 
paid  by  one  shipper — the  Post  Office  Department — 
is  determined  without  submission  to  the  Interstate 
Commerce  Commission  when  other  shippers  are 
deprived  of  such  a  privilege  *?* 

•Since  this  address  was  delivered,  authority  to  determine  compensation  for 
i^ilway  mail  pay  has  been  conferred  upon  the  Interstate  Commerce  Commission. 
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Is  it  in  the  public  interest  that  public  service 
corporations  are  required  by  divided  authority  to 
violate  the  spirit  if  not  the  letter  of  Section  Two  of 
Article  Eour  of  the  Constitution  of  the  United 
States,  which  declares  that: 

"  The  citizens  of  each  state  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  states." 

Is  it  in  the  public  interest  that  public  tribunals 
have  said  in  some  cases  that  rates  by  one  line  may 
be  higher  than  another  because  the  cost  of  opera- 
tion is  higher,  thereby  penalizing  superior  location 
and  construction?  If  so,  what  incentive  is  there  to 
build  better  roads,  or  improve  existing  roads  ^ 

Is  it  just  that  wages  of  steel  workers,  coal 
miners  and  others  be  voluntarily  increased  by 
employers  and  these  increases  then  passed  along  to 
the  consumer,  including  the  railroads,  the  largest 
purchasers  of  such  commodities,  unless  similar 
flexibility  be  accorded  to  railroad  investors  and 
nearly  two  million  employes  ?  If  not,  what  is  the 
alternative  ? 

Beside  innumerable  difiiculties  like  those  men- 
tioned, there  are  confusing  Anti-Trust  Laws  of 
various  states  as  well  as  the  Eederal  Government. 
These  laws  not  only  conflict  with  each  other,  but 
are  quite  inconsistent  with  competent  regulation; 
they  have  cost  millions  of  dollars  in  litigation 
and  have  prevented  many  economies  in  transpor- 
tation. [N^owhere  else  in  the  world  do  railroads 
have  this  handicap. 

MILLIONS  GOING  OVER  THE  DAM 

In  consequence  of  all  these  wasteful  things, 
millions  upon  millions  of  dollars  which  ought  to 
be  saved  for  somebody,  are  going  over  the  dam 
every  year,  and  warrant  the  query  whether  there 
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is  any  more  wisdom  in  disembarking  railroad  cor- 
porations at  state  lines  than  there  would  be  in  dis- 
embarking passengers  and  freight  or  changing 
wages  at  state  lines.  Who,  for  example,  would 
think  of  advocating  a  Post  Office  Department  for 
each  state  in  the  Union'? 

Is  it  not  your  duty  and  mine  to  cut  out  waste 
wherever  we  can,  no  matter  how  prosperous  we 
may  be? 

The  net  result  of  conditions  such  as  I  have 
enumerated  is  that  individual  states  are  under  the 
guise  of  "regulation"  actually  disorganizing  com- 
merce, and  are  shifting  to  other  states  burdens  of 
railway  credit  which  the  latter  ought  not  to  assume. 
They  are  in  reality  requiring  railway  corporations 
to  do  what  the  Federal  law  prohibits  them  from 
doing,  that  is  to  discriminate  between  persons 
and  places.  This  encourages  litigation  and  is 
wasteful  in  every  way. 

LOCOMOTOR  ATAXIA— 
N^OT  EEGULATIOIS^ 

The  fact  is,  we  haven't  had  '^  regulation  "  at  all. 
It  is  locomotor  ataxia.  If  you  will  look  again  at 
the  dictionary,  you  will  see  locomotor  ataxia 
described  as: 

"  A  disease  of  the  spinal  chord  characterized  by  peculiar 
disturbances  of  gait,  and  difficulty  in  co-ordinating  voluntary 
movements." 

Surely  Webster  must  have  had  the  railroads  in 

mind  when  he  wrote  that !     The  railroads  may  be 

likened  to  the  spinal  chord  of  our  industrial  and 

commercial    life.       Congress   can    and    should — 

without  any   Constitutional    amendment — act   in 

these   matters    in    behalf  of    all    the   states   and 

"  co-ordinate  "  the  railroads.    The  small  number  of 

people   who   would   be   thrown    out    of   political 

employment  are  as  nothing  in  the  balance  to  the 
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millions  who  would  be  benefited.  In  fact,  State 
Public  Service  Oommissions  would  still  have  quite 
enough  to  do  in  supervising  street  car  lines,  light- 
ing companies,  water  companies  and  local  regula- 
tions affecting  railway  operation.  Any  fear  of  too 
much  centralization  could  be  easily  overcome  by 
regional  commissions,  and  the  best  State  Commis- 
sioners, if  promoted  to  such  Federal  positions, 
could  render  far  greater  service,  and  more  satisfac- 
torily to  themselves,  than  is  possible  under  their 
present  limitations. 

If  we  can  mobilize  the  strength  of  the  banks 
regionally,  why  not  also  the  railroads  *?  The  people 
of  the  states  would  be  better  served  and  better 
protected,  for  no  merchant  or  producer  is  willing  to 
be  restricted  to  his  own  state  in  comfortable  travel 
or  in  commercial  opportunity.  Our  state  lines  are 
not  the  ^^ frontiers"  of  forty-eight  separate  coun- 
tries, and  the  people  care  nothing  for  state  lines  on 
the  map,  or  for  theoretical  state  sovereignty,  when 
they  want  to  do  business  with  each  other. 

RELATION  OF  RAILWAY  CREDIT 
TO  ADEQUATE  SERVICE 

Not  long  ago  I  heard  an  after-dinner  speaker 
say :  ''  The  railroads  must  be  taken  out  of  the  field 
of  speculation."  I  do  not  know  just  how  this  is 
to  be  accomplished,  unless  by  Government  guaran- 
ties, but  certainly  the  business  ought  to  be  relieved 
of  the  speculative  risks  of  conflicting  treatment  by 
public  authorities. 

Railway  investors  are  quite  willing  to  take 
their  chances  with  the  other  people  of  this  country. 
They  do  not  have  any  problems  except  so-called 
regulation  that  you  have  not.  You  have  your 
puzzles  about  wages,  about  fluctuations  of  crops, 

[12] 


about  demand  and  supply  and  many  other  thingSo 
The  railroad  investor  takes  "pot-luck"  with  yon 
but  is  timid,  even  in  prosperous  seasons,  about  the 
one  thing  with  which  he  has  to  contend  and  with 
which  you  do  not;  that  is,  bewildering  artificial 
limitations  on  profits.  He  is  quite  willing  to  have 
supervision  of  railway  securities,  but,  naturally, 
thinks  that  the  machinery  should  be  simple  and 
prompt  and  the  Eederal  Government  should  act  in 
behalf  of  all  the  states  in  regulating  the  instru- 
mentalities of  commerce. 

Kight  now  nineteen  states  are  trying  to  regu- 
late the  issuance  of  securities,  and  no  two  of  the 
regulations  are  alike.  If  you  were  a  banker,  how 
long  would  you,  with  present  opportunities  for 
making  money,  tie  up  your  funds  or  your  cus- 
tomers' funds,  waiting  for  "  consents  "  of  various 
tribunals,  some  of  which  impose  a  heavy  special 
tax  on  this  "privilege"  of  devoting  money  to 
public  use — although  the  proceeds  of  the  securities 
may  be  largely  spent  in  other  states  ? 

No  railway  regulation  can  really  put  the 
machine  "in  order"  that  does  not  comprehend  the 
question  of  railway  credit.  Eacilities  must,  of 
course,  precede  service  and  credit  must  precede 
facilities.  Our  railroads  should  always  be  ahead 
of,  not  behind,  the  growth  of  the  nation.  In  this 
connection,  may  I  bring  to  your  attention  just  one 
graphic  statement  ?  The  debt  of  the  railways  of 
this  country  is  now,  roughly  speaking,  about  Ten 
Billion  Dollars.  The  stock  amounts  to  about  Six 
Billion  Dollars.  ifow,  how  long  would  your 
bankers  do  business  with  you  if  you  were  attempt- 
ing permanently  to  borrow  ten  dollars  for  every 
six  you  put  in  the  business  yourself  ?  Manifestly, 
the  financial  condition  of  the  railroads  will  become 
more  and  more  unsound  and  more  and  more  diffi- 
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cult  and  expensive  unless  future  financing  is  done 
more  with  stock  and  less  with  debt. 

Millions  of  people  are  as  dependent  upon  weak 
roads  as  other  people  are  upon  the  strong  ones. 
For  example,  take  the  Southwest.  A  large  part  of 
its  railroads  are  in  bankruptcy.  Surely  that  is  not 
all  due  to  bad  management.  How  much  of  it  is 
due  to  unwise  regulation,  how  much  to  unsound 
laws  about  financing,  and  how  much  to  other 
things?  Oould  any  Congressional  action  be  of 
greater  service  than  to  do  whatever  is  necessary  to 
safeguard  and  strengthen  all  railway  credit  ? 

Railway  net  returns  for  the  fiscal  year  j  ust  ended, 
although  it  showed  the  largest  gross  earnings  in 
their  history,  were  equivalent  to  about  5 J^  on  the 
property  used  by  the  public — surely  not  exorbitant. 
Is  there  any  prosperous  private  business  in  the 
world  that  yields  so  small  a  return  ?  In  1913,  the 
return  was  about  5% ;  in  1914,  about  4^ ;  in  1915, 
about  4z%.  I  am  speaking  of  the  railroads  as  a 
whole;  not  even  a  unified  regulation  can  be  suc- 
cessful if  it  is  not  to  make  weak  roads  healthier 
and  more  serviceable,  nor  can  it  be  successful  if 
based  on  returns  of  prosperous  years  only. 

In  no  business  is  it  conservative  to  draw  out 
every  year  all  of  the  profits.  How  loQg  would 
your  bankers  be  cordial  if  you  were  to  withdraw 
every  year  all  of  your  gains,  instead  of  building  up 
reserves  or  adding  to  the  real  value  of  your  assets  ? 

OOMPENSATIOl^  EOR  SERYIOE 

I  have  said  that  I  am  not  here  to  apologize  for 
the  railroads,  nor  am  I  here  to  boast ;  but  perhaps  I 
may  give  you  one  or  two  illustrations :  The  average 
passenger  train  in  this  country  earns  for  carrying 
passengers,  mail,  express  and  parcels  post  about 
$1.40  per  mile.     The  average  equipment  of  loco- 
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motive  and  cars  provided  for  this  probably  weighs 
about  500  tons  and  is  projected  through  space  at  a 
speed  varying  from  20  to  60  miles  per  hour.  That  is 
to  say,  a  500-ton  train  of  steel,  plate  glass,  expensive 
woodwork,  electric  lights,  etc.,  costing  $200,000  or 
more,  is  projected  twelve  miles  at  high  speed  for 
the  price  of  a  ton  of  hay.  Do  you  happen  to  know 
of  any  equivalent  service  for  less  money '? 

Again,  as  I  have  illustrated  in  the  past :  If  you 
should  write  a  letter  to  an  American  railroad 
official,  his  company  will  have  to  haul  a  ton  of 
freight — two  thousand  pounds  of  average  freight — 
coal,  ore,  silks,  ostrich  feathers,  and  everything — 
for  more  than  two  and  one-half  miles  to  get  money 
enough  to  buy  a  postage  stamp  to  send  you  an 
answer.  Out  of  that  kind  of  service  the  company 
must  pay  its  employes,  buy  its  materials,  pay  its  rents 
and  taxes,  interest  on  its  debt,  and  make  its  living. 

Let  me  also  quote  from  a  recent  statement  of 

W.  M.  Acworth,  a  distinguished  English  writer  on 

railway  economics.     He  said  : 

"  This  is  my  tenth  visit  to  the  United  States,  of  whose 
railway  affairs  I  have  been  for  about  thirty  years  a  diligent 
student.  Every  time  I  am  brought  into  contact  with  Ameri- 
can railways,  the  overpowering  impression  produced  on  my 
mind  is  of  the  marvelous  results  which  the  efficiency  of  the 
railroad  men  produces  with  the  minimum  expenditure  both 
of  capital  and  income.'^ 

:n^atio]^al  ooisrsoiousis^Ess 

A  very  helpful  American  writer  has  said : 

'^  A  nation  is  made  great  not  by  its  fruitful  acres  but  by 
the  men  who  cultivate  them ;  not  by  its  great  forests  but  by 
the  men  who  use  them ;  not  by  its  mines  but  by  the  men  who 
work  in  them ;  not  by  its  railways  but  by  the  men  who  run 
them.  America  was  a  great  land  when  Columbus  discovered 
it ;  Americans  have  made  of  it  a  great  nation." 

I  am  sure  you  will  not  censure  me  for  remind- 
ing you  that  we  are  a  great  nation,  not  a  federation 
®f  tribes.     !N^ever   before   has   there    been    such   a 
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national  consciousness.  The  word  "IN^ational"  in 
the  name  of  your  Association  signifies  something, 
and  I  venture  the  hope  that,  when  the  Congres- 
sional inquiry  to  which  I  have  referred  is  inaugu- 
rated, all  of  us  will  join  hands  in  doing  what  the 
House  Committee  suggested,  in  the  quotation  I 
have  made,  to  wit:  seek  "the  establishment  of 
truth  as  to  the  best  way  to  remedy  defects  and  the 
perfection  of  the  system  for  the  increased  confidence 
and  prosperity  of  the  people.^^ 

Tour  co-operation  will  help  our  statesmen  to  do 
for  the  railroads  of  this  country,  and,  therefore,  for 
the  whole  people,  as  fine  a  piece  of  constructive 
work  as  has  already  been  done  for  the  banks.  We 
should  be  as  proud  of  safe  and  prosperous  railroads, 
as  of  safe  and  prosperous  banks ;  we  must  have  both 
if  we  are  to  keep  pace  with  the  great  expansion 
ahead  of  us,  to  say  nothing  of  our  normal  growth. 

The  opportunity  of  this  generation — your  oppor- 
tunity and  mine — is  to  serve  our  country  by  pro- 
moting national  unity.  The  paramount  "state 
right  ^^  is  to  be  part  of  the  Union.  [N^othing  will 
promote  national  unity  more  than  unified  and 
consistent  regulation  of  transportation,  which,  as 
President  Wilson  has  suggested,  is  "the  one  com- 
mon interest  of  our  industrial  life."  It  is  a 
fascinating  task,  and  it  is  most  gratifying  that 
all  the  multiplying  signs  of  mutual  friendliness 
and  appreciation  are  so  favorable  to  its  accom- 
plishment. 
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The  subject  assigned  me  for  this  evening,  "Why  are  several 
large  Western  Railway  Systems  in  Receivers'  hands,"  is  one 
of  which  a  great  deal  could  be  said.  To  cover  the  subject 
fully  would,  I  suppose,  require  an  incursion  into  the  past 
history  of  railroad  operations  as  well  as  a  review  of  the  more 
immediate  causes. 

The  fierce  competition  for  business  which  existed  between 
the  railroads  in  the  past,  urged  on  by  the  commercial  rivalry 
of  the  different  communities  served,  brought  on  many  rate 
wars  which  resulted  in  ruinously  low  rates. 

A  war  of  rates  generally  brought  low  figures,  and  the 
tariffs  upon  readjustment  were  rarely  restored  to  the  fuU 
measure  which  obtained  prior  to  the  reduction.  Some  one  of 
the  many  interested  lines  always  had  a  reason  why  the  former 
basis  could  not  be  restored,  and  as  the  complexity  of  the  rate 
situation  is  such,  with  competitive  carriers,  competitive 
commodities,  and  competitive  markets  and  communities,  a 
specific  change  made  by  one  line  must  be  followed  by  the 
others,  in  order  that  all  shall  be  on  a  relative  plane.  A  disturb- 
ance of  a  rate  in  one  given  section  will  oftentimes  affect  the 
rates  over  an  extended  territory,  the  ramifications  of  the  many 
divergent  lines  form,  as  it  were,  a  net  work,  and  an  impact  on 
any  one  part  vibrates  the  whole. 

Through  the  many  rate  wars  and  the  ever  active  and 
unrestrained  competition  of  the  past,  the  rates  were  on  a  low 
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basis  when  the  Interstate  Commerce  law  went  into  effect,  but 
low  as  they  were  then,  they  have  been  further  materially 
reduced  from  time  to  time  by  the  Commission  during  its 
twenty-eight  years'  existence. 

It  may  be  said  that  the  railroads  were  to  blame  for  allowing 
the  destructive  competition  which  was  productive  of  the  low 
rates  that  prevailed  and  which  crystallized  into  the  maxima 
they  could  charge  when  the  Federal  regulation  became  opera- 
tive, and  it  is  probable  they  were  to  some  degree.  When  we 
consider,  however,  the  conditions  which  then  obtained,  of  the 
unrestricted  railroad  building  and  the  transportation  facilities 
in  many  sections  largely  in  excess  of  requirements,  it  was 
natural  that  the  carriers'  representatives  would  exert  their  full 
power,  using  all  the  means  at  their  command  toward  getting 
the  largest  possible  volume  of  tonnage  to  fill  the  trains  of  their 
respective  lines.  In  their  zeal  for  the  promotion  of  the  interests 
they  served,  and  in  line  with  the  business  customs  vfhich  then 
prevailed,  they  exercised  their  power  of  making  liberal  con- 
cessions in  rates  when  necessary  to  acquire  a  newly  com- 
petitive tonnage  or  to  retain  their  regularly  established  traffic. 
There  was  not  business  enough  to  satisfy  the  needs  of  all,  and 
there  was  no  protection  afforded  them  against  the  unfair 
destructive  competition  so  frequently  waged,  as  agreements 
for  the  conservation  of  revenues  were  unlawful.  Each  carrier 
was,  therefore,  obliged  for  self -protection  to  exercise  its  privi- 
leges to  the  best  advantage.  But  while  the  then  practices 
were  injurious  to  the  railroad  interests,  I  believe  they  stimulated 
production  and  industry  to  a  great  degree.  At  all  events,  the 
results  have  been  a  transportation  system  that  is  the  greatest 
in  the  world  and  an  internal  commerce  that  in  vastness  of 
volume  and  cheapness  of  movement  is  the  marvel  of  the  age. 

The  regulation  which  prescribes  that  the  published  tariff 
rates  shall  not  be  deviated  from,  and  shall  be  the  only  ones 
charged  to  shippers,  is  beneficial  to  the  carriers,  for  it  prevents 
secret  rates  and  expensive  irregular  practices  formerly  indulged 
in,  but  the  gains  from  these  will  not  compensate  for  the  sweep- 
ing reductions  that  have  since  been  made  in  the  rates,  and 
the  enforced  additional  operation  expenses  which  have  followed 
the  Federal  and  State  enactments,  and  the  rulings  of  Com- 
missions, State  and  Interstate.     The  immense  growth  of  traffic 


in  these  past  years,  and  the  large  expenditures  of  new  capital 
which  provided  more  ample  facilities,  thus  making  practicable 
a  greater  efficiency  in  operation  and  a  reduction  in  the  unit 
of  cost,  have  been  the  only  means  by  which  the  business  of 
the  country  has  been  thus  far  saved  from  strangulation,  and 
the  great  railroad  industry  saved  from  a  more  immediate 
insolvency. 

It  has  been  said  by  a  great  English  expert  and  economist, 
after  a  careful  study  of  our  railroad  system,  that,  "in  actual 
economy  of  operation  the  United  States  railways  are  the  first 
in  the  world;  that  in  the  fullest  utilization  of  locomotives 
and  cars,  and  in  the  obtaining  of  the  greatest  measure  of  results 
for  each  unit  of  expenditure,  they  are  not  equaled  by  the  rail- 
ways of  any  other  nation." 

This  efficiency  may  be  exemplified  in  part  by  the  fact  that 
in  the  so-called  western  territory,  comprising  the  roads  west 
of  the  Great  Lakes  and  the  Mississippi  River,  the  freight 
train  mileage  was  nearly  three  millions  of  miles  less  in  19 14 
than  in  1904,  although  the  tons  carried  one  mile  in  1914  were 
28  billions  more  than  in  1904.  Efficiency  of  this  character, 
however,  cannot  be  maintained  without  substantial  additions 
to  equipment  and  improvement  of  the  plant  and  facilities, 
and  as  these  require  sums  of  money  beyond  the  surplus  of 
the  road's  operations,  it  becomes  a  problem  as  to  how  it  can 
be  obtained. 

Great  as  the  increased  efficiency  and  decreased  units  of 
cost  have  been,  they  are  not  now  ample  to  stem  the  tide  of 
an  almost  constant  reduction  of  rates  and  an  enforced  addition 
to  expenses. 

The  tonnage  and  passengers  carried,  and  the  revenue 
derived  therefrom,  show  substantial  increases  for  given  periods, 
but  the  gains  are  more  than  offset  by  the  increased  expenses 
which  are  beyond  the  power  of  the  management  to  control. 
Federal,  State  and  Municipal  enactments  during  the  last  ten 
or  more  A^ears,  have  greatly  reduced  the  rates  of  the  carriers 
and  added  to  their  operating  expenses.  The  requirements  of 
the  law  in  elevating  tracks,  constructing  viaducts,  elimination 
of  grade  crossings,  costly  changes  in  equipment,  safety  and 
sanitary  appliances,  block  signals,  boiler  inspection,  curtailing 
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hours  of  service,  limiting  the  hours  of  confinement  of  live  stock, 
making  up  and  dispatching  extra  trains  from  terminals  under 
certain  conditions,  construction  of  buildings  to  shelter  men 
employed  in  repairing  cars,  expense  of  accounting,  and  other 
enforced  expenditures,  all  tend  to  swell  the  operating  costs. 

To  these  may  be  added  the  ever  insistent  demand  of  the 
public  for  better  service  and  facilities,  which  oftentimes  are 
unremunerative  or  not  warranted  by  the  financial  return,  such 
as  expensive  passenger  stations,  more  frequent  and  better 
passenger  trains,  faster  time  in  freight  movement  and  a  higher 
standard  of  service  throughout. 

Of  course  it  w^ould  be  most  pleasing  to  the  Railroad  Manager 
to  satisfy  these  demands  if  he  had  the  means  at  his  command, 
but  under  the  conditions  governing,  he  rarely  has  the  means 
and  many  times  can  meet  these  varied  requirements  only  by 
the  ciu-tailment  of  efficiency  in  some  other  important  field  of 
operation. 

This  grave  situation  has  been  intensified  by  the  action  of 
Legislatures  and  Commissions  in  reducing  freight,  passenger 
and  express  rates. 

We  have  freight  rates  in  this  State  made  by  the  Legislature 
so  low  that  there  is  no  parallel  for  them,  not  even  where  the 
most  active  competitive  conditions  exist,  or  where  the  traffic 
is  of  enormous  density.  These  rates,  be  it  remembered,  are 
a  reduction  of  the  reasonable  rates  established  by  the  Railroad 
Commission,  a  body  constituted  by  the  Legislature  for  that 
purpose.  Notwithstanding  the  rates  prescribed  by  the  Com- 
mission were  the  result  of  the  best  thought  and  judgment  of 
that  body  after  careful  inquiry  and  investigation,  and  no 
complaints  against  them  were  made  by  shippers,  the  Legis- 
lature enacted  a  law  arbitrarily  reducing  them  to  low  figures. 
They  are  in  many  instances  as  much  as  40  per  cent  lower 
than  the  rates  of  adjoining  States,  and  it  is  a  stigma  upon 
the  fairness  of  the  State  to  one  of  its  most  important  industries, 
to  have  them  upon  its  statute  books.  It  will  be  conceded, 
I  think,  that  the  Commission  whose  duty  it  was  to  gather 
information  from  all  available  sources,  and  carefully  consider 
and  study  such  matters,  was  more  competent  to  determine 
what  were  proper  rates  than  was  the  Legislature. 
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It  has  been  demonstrated  beyond  all  doubt  that  railroads 
cannot  give  the  passenger  service  demanded  by  the  public 
now  provided  at  the  current  rate  of  2  cents  per  mile.  The 
revenue  from  passengers  is  not  ample  to  pay  a  proper  proportion 
of  the  expense  incident  to  the  operation  of  passenger  trains. 
The  frequency  of  trains,  high  speeds,  and  more  costly  equip- 
ment, together  with  the  increased  wages  of  employes  and 
higher  prices  of  materials,  have  materially  swelled  the  cost 
of  this  service.  Almost  similar  adverse  conditions  confront 
us  in  other  States  traversed  by  our  lines,  particularly  so  in 
Arkansas  and  Kansas,  from  which  we  have  been  unable  to 
get  relief,  outside  the  Courts. 

Increased  postal  facilities  have  been  required  by  the 
Government  without  adequate  compensation, 

Express  earnings,  in  which  the  railroads  share,  have  been 
reduced  and  further  curtailed  by  the  extension  of  the  Parcel 
Post,  but  the  burden  of  carriage  is  imposed  upon  the  railroads 
without  commensiurate  revenue. 

Taxes  have  enormously  increased.  Forty-one  western  roads 
for  which  statistics  were  recently  prepared,  show  that  they 
paid  $14,000,000  taxes  in  1901  and  in  1914  over  $42,000,000, 
or  three  times  more. 

Organized  labor  has  had  its  repeated  demands  for  higher 
wages  sanctioned  by  Arbitration  Boards.  The  compensation 
paid  employes  of  41  western  roads,  operating  98,000  miles  of 
line,  increased  from  $157,939,000  in  1900  to  $404,847,000  in 
19 14,  which  is  more  than  two  and  one-half  times  greater. 

For  the  calendar  year  19 14,  the  Biu-eau  of  Railway  Statistics 
shows  that  the  revenue  available  for  dividends  was  less  than 
one  per  cent  on  the  capital  stock  of  the  operating  railways  of 
the  country. 

The  American  citizen,  no  matter  what  his  calling,  should 
understand  that  the  railroads  are  an  important  factor  in  his 
business  success,  and  if  they  deteriorate  in  service  he  will  be 
affected  thereby.  The  values  of  our  agricultiu-al  and  industrial 
products,  as  well  as  of  other  trades  and  callings,  will  be  seriously 
impaired  by  defective  railroad  service. 

The  right  to  regulate  should  carry  with  it  the  obligation 
of  reasonable  protection,  and  where  carriers  are  subjected  to 
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enforced  expenditures,  they  should  in  all  fairness  be  permitted 
to  increase  the  compensation  for  service  rendered  to  meet  the 
outlay.  That  they  are  not,  is  shown  by  many  of  them  in  their 
reports  of  operations. 

Already  the  work  of  destruction  has  begun  and  the  record 
of  insolvency  is  unparalleled  in  history.  There  are  now  82 
railway  companies,  operating  41,988  miles  of  line,  that  are 
unable  to  pay  their  bills.  They  have  been  forced  into  bank- 
ruptcy and  are  operated  by  receivers.  Eighty  per  cent  of  the 
mileage  is  of  lines  that  are  tributary  to  St.  Louis  and  serve 
the  Western  and  Southwestern  territories.  The  capitalization 
of  these  companies  is  $2,264,000,000,  consisting  of  $1,475,- 
000,000  funded  debt  and  $789,000,000  stock.  A  more  forcible 
idea  of  the  enormity  of  this  destruction  may  be  formed  when 
we  reflect  that  this  railway  mileage  is  of  sufficient  length  to 
girdle  the  earth  with  rails  and  in  addition  furnish  four  main 
tracks  from  the  Atlantic  to  the  Pacific  and  from  the  Great 
Lakes  to  the  Gulf  of  Mexico. 

It  will  no  doubt  be  conjectured  by  many  that  mismanage- 
ment was  the  predisposing  cause  of  this  enormous  insolvency, 
and  that  it  was  brought  on  largely  by  the  stock  and  bond 
operations  of  the  railroad  speculators.  The  securities  of  some 
of  the  insolvent  roads  may  have  been  manipulated  to  the 
detriment  of  the  companies.  For  such  I  am  no  apologist,  but 
entirely  apart  from  such  methods,  the  practical  operating  results 
disclose  the  facts  that  the  railroads  are  fast  declining  in  their 
ability  to  make  returns  on  the  cost  of  road  and  equipment. 

In  the  recent  western  rate  case  before  the  Interstate  Com- 
mission it  was  shown  that  the  increased  investment  of  new 
money  in  road  and  equipment  of  41  western  and  southwestern 
railroads,  having  a  mileage  of  98,000  miles,  for  the  seven  years 
prior  to  191 5,  was  $1,236,000,000,  and  while  there  was  a 
substantial  increase  in  the  gross  earnings  in  that  time  of 
$164,800,000,  there  was  a  decrease  in  the  net  operating  income 
of  $23,599,000;  in  other  words,  after  increasing  the  investment 
in  their  properties  nearly  a  billion  and  a  quarter  dollars  the 
railroads  had  less  money  to  pay  a  return  on  the  investment 
than  they  had  before.  The  correctness  of  these  figures  was 
specifically  vouched  for  by  the  Commission,  as  the  accounts 
for  that  period  were  kept  strictly  in  accord  with  the  orders 
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which  it  issued.  A  statement  compiled  by  the  Commission 
itself  of  26  of  these  roads,  some  of  them  prosperous,  showed 
that  for  six  years  there  was  invested  in  road  and  equipment 
$990,000,000,  but  the  increase  in  the  operating  net  income  in 
that  time  was  only  sufficient  to  yield  seven-tenths  of  one  per 
cent  on  the  investment.  The  financial  management  of  the 
roads,  whether  good  or  bad,  would  not  affect  this  situation. 
It  is  based  on  actual  investment,  actual  expenses  and  taxes, 
and  has  no  reference  to  capitalization;  so  that  no  matter  how 
the  financial  management  of  the  individual  properties  may 
have  been  conducted,  this  exhibit  of  a  declining  operating 
income,  following  an  increased  property  investment,  would 
not  be  changed  in  the  least. 

Where  do  we  find  an  inducement  for  the  capitalist  to 
invest  in  railroad  properties  upon  such  unfavorable  operations 
as  now  attend  them?  How  then  can  the  money  be  raised? 
And  if  it  could  be  raised,  would  the  managements  be  justified 
in  expending  it  under  the  conditions  governing?  These  are 
matters  that  may  well  claim  our  attention,  for  the  welfare  of 
the  entire  industrial  and  commercial  undertakings  is  involved 
in  the  outcome. 

If  the  transportation  service  of  the  country  is  to  be  properly 
maintained  to  a  standard  commensurate  with  the  requirements 
of  the  steadily  increasing  production  of  trade  and  commerce, 
hundreds  of  millions  of  new  money  will  be  required  each  year 
for  a  long  time  to  come.  Equipment  of  larger  capacity, 
heavier  rail,  stronger  bridges,  more  ample  terminal  facilities 
and  hundreds  of  other  accessories  will  have  to  be  provided  to 
meet  the  exigencies.  These  improvements  cannot  be  paid  for 
from  earnings,  as  these  in  many  cases  are  scarcely  sufficient 
now  to  meet  operation  expenses,  taxes  and  mortgage  interest. 

Even  such  finished  railroads  as  the  Pennsylvania  and  New 
York  Central  find  it  necessary  to  spend  tens  of  millions  of 
dollars  of  new  capital  yearly  for  improvement  of  facilities. 
Our  western  and  southwestern  lines,  traversing  territory  of 
vast  commercial  possibilities  which  as  yet  have  scarcely  been 
trenched  upon,  are  still  in  a  crude  state  and  will  require  some 
hundreds  of  millions  yearly  if  they  are  to  keep  pace  with  the 
traffic  development  and  transport  it  with  facility  and  despatch 
to  the  markets  of  demand. 
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in the  four  years  that  I  have  been  with  the  Missouri  Pacific 
System  there  has  been  spent  on  road  and  equipment  upwards 
of  $21,000,000  of  new^money,  and  a  careful  estimate  of  the 
requirements  for  the  next  five  years,  after  eliminating  every- 
thing that  we  think  we  can  possibly  get  along  without,  shows 
that  $29,000,000  will  be  required  to  conform  to  Federal,  State 
and  Municipal  enactments  and  provide  for  urgent  needs  which 
will  afford  a  reasonable  service  to  the  public.  It  should  be 
understood,  of  course,  that  in  the  expenditure  of  this  new 
money,  no  part  of  it  is  used  in  the  regular  maintenance  of  road 
and  equipment  or  other  operating  expenses,  as  these  are 
provided  for  out  of  earnings  under  a  strict  surveillance  of  the 
Interstate  Commerce  Commission. 

It  is  a  puzzle  to  the  Railroad  Manager  that  this  trans- 
portation industry,  through  whose  ability  to  provide  ample 
service,  the  prosperity  of  the  entire  country  is  measured, 
should  not  be  afforded  better  protection  in  its  operations 
for  the  general  good.  Considering  what  it  has  done  toward 
upbuilding  and  developing  the  country,  improving  the  con- 
ditions of  living,  and  adding  to  all  the  comforts  and  conven- 
iences of  life,  it  certainly  should  receive  more  favorable  con- 
sideration, so  that  it  may  continue  its  useful  purpose  and  elevate 
to  a  still  higher  plane  the  social,  commercial,  industrial  and 
agricultural  conditions  of  our  people. 

It  is  a  mistaken  conception,  though  one  generally  prevalent, 
that  the  railroads  are  overcapitalized  and  seek  to  obtain 
exorbitant  rates  from  the  public  to  pay  interest  on  the  excessive 
capital.  The  fact  is,  we  have  high  authority  for  the  statement 
that  the  physical  properties  of  the  railroads  could  not  be 
duplicated  to-day  for  anything  like  the  present  capitalization. 
The  money  of  the  owners,  not  capitalized,  that  has  been 
expended  on  the  roads  from  year  to  year  since  their  pioneer 
days,  in  betterments  and  improvements  of  roadbed,  equipment 
and  their  accessories,  has  long  since  absorbed  any  water  there 
may  have  been  in  the  securities.  The  capitalization  per  mile 
is  less  than  one-quarter  of  that  of  the  English  railways  and 
less  than  one-half  of  that  of  other  European  countries.  Yet 
these  foreign  roads  are  permitted  to  charge  rates  which  yield 
returns  on  their  high  capitalization. 
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If  the  people  insist  that  the  raihvay  service,  to  which  they 
have  been  accustomed  and  to  which  the  business  of  the  country 
is  adjusted,  shall  still  obtain,  or,  that  a  higher  standard  of 
service  to  meet  the  exigencies  that  may  arise  in  trade  and 
commerce  shall  be  inaugurated,  they  must  understand  that 
these  can  be  furnished  only  through  the  ability  of  the  owners 
of  the  properties  to  pay  the  bills.  Under  the  conditions  which 
now  govern,  I  can  conceive  of  no  investing  power  through 
private  ownership  that  will  be  able  to  pay  the  bills,  and,  there- 
fore, the  conclusion  is  forced  upon  us  that  only  through  Govern- 
ment ownership  can  the  bills  be  paid. 

While  we  may  differ  in  opinion  as  to  whether  by  Govern- 
ment ownership  the  railroads  can  be  operated  for  the  develop- 
ment of  the  resources  of  the  country  and  the  general  good, 
as  well  as  they  have  been  in  the  past,  under  private  ownership, 
still,  it  is  a  matter  which  I  think  may  give  us  grave  concern. 

An  illustration  of  the  effects  of  Government  ownership 
is  the  action  of  the  Government  toward  the  Panama  Railroad, 
owned  by  the  United  States  since  1904.  It  operates  48  miles 
of  main  line.  In  19 14  its  total  ton  mileage  was  66,000,000, 
upon  which  it  received  an  average  rate  of  4.33  cents  per  ton 
per  mile,  or  almost  six  times  more  than  the  average  rate  received 
by  United  States  roads,  which  was  7.29  mills.  Its  freight 
revenue  per  mile  was  $46,748,  against  an  average  in  the  United 
States  of  $7,962. 

The  passenger  rates  are  also  higher  than  those  charged 
by  United  States. roads.  The  passenger  revenue  per  mile  of 
road  in  19 14  was  over  $18,000  per  mile  as  against  a  little  over 
$3,000  by  roads  in  this  country. 

In  addition  to  being  allowed  to  charge  high  passenger  and 
freight  rates,  it  received  $2.77  for  each  ton  of  mail  carried 
one  mile,  which  is  28  times  as  much  as  the  Government  pays 
the  privately  owned  roads  of  this  country.  Yet  in  the  face 
of  this  showing  on  a  Government-conducted  railroad,  the 
privately-owned  roads  of  this  country  have  thus  far  been  unable 
to  get  an  increase  in  their  compensation  for  carrying  the  mails, 
notwithstanding  the  well-known  facts  that  the  weight  has 
greatly  increased,  and  a  Joint  Committee  of  Congress  has 
reported  that  the  present  compensation  is  too  low. 
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The  Associate  Statistician  of  the  Interstate  Commerce 
Commission  investigated  for  the  Congressional  Committee  the 
compensation  paid  the  railroads  for  the  carriage  of  the  mails. 
His  report,  after  a  thorough  canvass  of  the  service  rendered, 
and  its  cost  to  the  railroads,  was  that  an  increase  of  lo  per  cent 
over  the  present  compensation  would  not  constitute  an  over- 
payment, and  still  there  has  been  no  favorable  action. 

All  these  adverse  conditions,  and  many  others  with  which 
the  railroads  are  beset,  weaken  their  operating  efficiency, 
deplete  their  revenues,  and  shatter  their  credit  with  the  in- 
vesting public. 

As  to  how  the  futuire  financing  of  the  American  railroads 
can  be  accomplished,  is  a  grave  problem.  Upon  it  depends 
their  ability  to  provide  prompt  and  safe  movement  ever3rwhere 
for  the  existing  and  increasing  productions  of  our  limitless 
resources.  It  is  needless  to  point  out  that  without  ample 
provision  for  this  movement,  production  will  stagnate,  and  the 
commerce  and  business  of  our  country  will  be  curtailed  accord- 
ingly. 

For  the  prosperous  conditions  under  which  we  now  live, 
with  the  attendant  comforts  and  conveniences  which  we  enjoy, 
we  are  indebted  chiefly  to  railroad  transportation,  and  so,  too, 
the  continued  advancement  of  this  great  Nation  will  depend 
primarily  upon  the  efficient  working  of  this  indispensable 
industry.  It  is  fitting,  therefore,  that  its  earnings  should 
be  adequate  for  improvement  at  advantage  and  profit,  and 
that  the  capital  which  is  required  for  its  needful  expansion 
should  be  permitted  to  realize  fairly  liberal  returns.  These 
ends  can  be  attained  only  by  an  increase  in  the  compensation 
for  service  rendered,  without  which  the  task  of  the  railroads 
in  meeting  the  dire  consequences  of  the  situation  will  be 
hopeless. 

It  is  a  most  severe  commentary  on  the  methods  of  regu- 
lation by  Federal  and  State  authorities  of  this  all-essential 
industry,  upon  whose  efficient  working  the  success  of  every 
other  trade  and  calling  depends  and  the  welfare  of  the  entire 
community  is  at  stake,  that  it  should  be  rendered  powerless 
to  raise  the  necessary  capital  to  enable  it  to  satisfactorily 
perfonn  its  functions.  We  have  to-day  presented  before  us 
the  spectacle  of  this  grand  transportation  system,  the  greatest 
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industry  of  the  age,  which  confers  untold  benefits  to  all  and 
is  almost  indispensable  to  their  very  existence,  not  being  able — 
though  with  an  immense  property  creation  underlying — to 
raise  the  necessary  means  to  enable  it  to  continue  and  progress 
in  its  useful  pursuits.  This  is  not  for  want  of  surplus  capital 
in  the  country,  as  was  demonstrated  by  the  alacrity  with  which 
the  five  hundred  million  Anglo-French  loan  was  recently 
made,  and  made  without  collateral,  but  it  is  for  want  of  con- 
fidence on  the  part  of  the  investing  public  on  the  outcome 
of  the  railroad  returns,  and  a  fear  of  their  inability  to  meet 
the  principal  and  interest  payments  on  maturity. 

In  the  past,  the  prospect  of  increasing  returns  with  the 
development  of  the  country  and  the  advance  in  the  market 
value  of  railroad  securities  operated  as  an  inducement  to 
attract  capital,  but  these  incentives  are  entirely  lacking  in  the 
existing  situation.  The  conditions  which  now  obtain  repel 
rather  than  invite  such  investments,  and,  therefore,  before  the 
required  capital  can  be  secured  the  returns  must  be  more 
favorable  and  more  certain  than  in  the  past.  Relief  from  the 
present  onerous  conditions  under  which  the  railroads  are 
operating  must  forthcome  in  the  near  future,  if  the  business  of 
the  public  is  to  be  provided  with  satisfactory  transportation 
service  and  the  commerce  of  the  country  permitted  to  expand 
as  in  the  past.  In  no  other  way  than  by  an  increase  of  rates 
can  the  carriers  establish  and  maintain  a  credit  so  essential  in 
the  obtaining  of  new  mioney  to  provide  the  required  facilities 
and  equipment. 

A  careful  a.nd  impartial  analysis  of  the  railroad  situation 
today  irresistibly  forces  the  conclusion  that  there  is  no  subject 
before  the  people,  no  policy  engaging  the  attention  of  the 
Government,  that  in  its  future  economic  aspects  foreshadows 
more  dangers  both  to  the  commerce  of  the  country  and  to  our 
institutions  than  does  that  of  railroad  transportation,  and, 
therefore,  that  it  is  deserving  of  the  most  scrupulous  con- 
sideration. 

It  is  disheartening  to  think  that,  notwithstanding  its 
importance  to  the  entire  body  politic  and  the  threatened 
dangers  which  the  trend  of  conditions  foreshadow,  no  measures 
for  their  amelioration  have  been  enacted  in  our  legislative  halls. 
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The  subjects  of  tariff,  currency,  trade  commission  and  other 
legislation  have  engaged  the  attention  of  our  statesmen,  and 
it  is  hoped  that  the  settlements  which  have  been  effected  will 
be  productive  of  the  beneficial  results  claimed  for  them,  but 
these  measures  while  important  to  the  general  welfare,  are 
not  more  so — in  fact,  not  so  much  so — as  would  be  the  settle- 
ment of  the  railway  troubles.  The  commercial  supremacy  of 
the  world  would  be  the  proud  heritage  of  this  Nation,  if  the 
means  at  our  command  were  wisely  applied. 

One  of  the  railway  systems  with  which  I  am  connected, 
operating  7,285  miles  of  line,  is  in  sound  physical  condition  at 
the  present  time,  but  I  am  sorry  I  cannot  say  as  much  for  its 
financial  condition.  Through  stress  of  the  adverse  circum- 
stances, which  I  have  already  mentioned,  it  has  been  obliged 
to  default  in  its  interest  pa3niients,  and,  as  a  consequence,  its 
control  has  been  taken  from  its  owners  and  put  under  a  receiver 
by  the  Federal  Court. 

Although  its  business  and  gross  revenue  have  shown 
substantial  increases  in  the  past  eight  years,  the  earnings  going 
from  $44,000,000  in  1908  to  over  $62,000,000  in  1913,  nearly 
$60,000,000  in  1914  and  over  $58,000,000  in  191 5,  the  last  two 
being  years  of  business  depression,  it  has  not  been  able  to  pay 
any  dividends  during  the  entire  period.  Notwithstanding  a 
rigid  economy  and  retrenchment  in  expenses  have  been 
practiced,  and  a  marked  improvement  in  efficiency  and  in  the 
unit  of  cost  have  been  effected  through  the  judicious  expenditure 
of  new  capital,  they  have  not  been  sufficient  to  overcome  the 
enforced  reductions  made  in  rates  and  the  increased  wages  and 
other  uncontrollable  expenses. 

For  the  past  eight  years  the  owners  have  operated  the 
propert}^  to  the  great  convenience  and  benefit  of  the  people. 
It  has  transported  their  persons  and  their  goods  with  advantage 
and  profit  to  them.  It  has  kept  employed  during  that  time 
more  than  44,000  persons  and  paid  them  two  hundred  and  six 
millions  of  dollars  in  wages.  In  addition,  it  has  paid  $96,000,000 
for  fuel  and  materials,  $75,000,000  of  which  represented  labor 
in  other  indastries.  It  has  paid  over  $17,000,000  in  taxes  for 
the  upkeep  of  the  States*  institutions.  In  four  years  it  has 
expended  $21,000,000  of  new  money  in  road  and  equipment, 
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and  with  all  this — a  public  benefactor  as  it  has  proven  itself 
to  be — the  owners  have  not  received  one  dollar  in  return  for 
their  labors  and  investment  for  eight  years. 

The  scriptural  maxim,  that  "The  laborer  is  worthy  of  his 
hire,"  is  unfortunately  not  one  that  meets  with  merited 
consideration  in  the  railroad  field  of  endeavor,  and  pity  it  is 
that  our  ever  alert  and  enlightened  people  should  not  on  this 
railroad  problem  be  fully  alive  to  their  own  true  ultimate 
interests  and  give  fitting  support  to  this  indispensable  enter- 
prise that  is  unceasingly  contributing  to  their  comforts  and 
welfare. 
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The  subject  of  my  paper,  "Government  Regulation  of  Rail- 
way Operation,"  was  suggested  by  your  President.  I  interpreted 
it  to  refer  to  regulation  of  what  we  ordinarily  understand  as 
operation,  namely,  the  construction,  equipping  and  maintaining 
of  railways  and  the  moving  of  their  engines,  cars  and  trains. 
It  is,  therefore,  to  regulation  of  operation  in  this  sense  that  I 
shall  confine  myself. 

There  are  some  phases  of  this  subject  which  it  would  be 
a  waste  of  time  to  discuss.  It  would  be  a  waste  of  time  to 
discuss  whether  the  government  has  power  to  regulate  opera- 
tion. It  has  been  settled  by  the  courts  that  both  the  states  and 
the  nation  have  that  power.  I  would  be  a  waste  of  time  to 
discuss  wheher  there  should  be  some  regulation  of  operation. 
There  is  already  much  of  it,  and  everyone  agrees  that,  so  long 
as  the  railways  are  owned  by  private  companies,  there  always 
will  be  and  always  ought  to  be  a  good  deal  of  it.  In  fact,  it  is 
one  of  the  advantages  of  private  ownership  that  under  it  the 
government  can  regulate  the  management  of  railways,  and  one 
of  the  disadvantages  of  public  ownership  that  under  it  the  gov- 
ernment cannot  do  so,  simply  because  under  public  ownership 
the  government  is  the  manager.  The  large  questions  as  respects 
regulation  of  operation  which  remain  to  be  settled  are,  what  its 
purposes  should  be,  how  comprehensive  its  scope  should  be, 
what  form  it  should  take,  and  by  whom  the  regulating  should 
be  done. 

A  good  many  people  have  done  little  else  for  some  years 
but  evolve  theoretically  complete  and  perfect  schemes  for  the 
regulation,  not  only  of  railway  operation,  but  of  all  parts  of  the 
business  of  all  kinds  of  public  service  corporations ;  and  the 
less  experience  they  have  had  in  connection  w^ith  the  business 
of  such  concerns,  the  more  assurance  they  have  shown  in  setting 
forth  how  they  should  be  regulated.  We  shall  never  get  very 
far  by  following  such  people.     A  satisfactory  and  helpful  policy 
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of  regulation  can  be  developed  only  by  a  painstaking  study  of 
the  conditions  to  be  dealt  with  by  both  railway  officers  and 
regulating  authorities,  and  by  co-operation  between  them  in 
cautiously  trying  out  .regulatory  measures  until  experience  shall 
show  what  ought  to  be  done  and  what  ought  not  to  be  done^ 
what  can  be  done  and  what  cannot  be  done.  But  frank  dis- 
cussion of  the  problem  may,  at  least,  tend  to  help  bring  about 
the  needed  study  of  the  conditions  and  the  needed  co-operation 
between  railway  officers  and  the  regulating  authorities ;  and,, 
therefore,  frank  discussion  may  do  good,  even  though  those 
participating  in  it  may,  as  I  do  tonight,  express  their  views  with 
many  inward  questionings  and  with  the  reservation  of  the  privi- 
lege of  changing  them  if  they  are  shown  to  be  wrong. 

Some  Shortcomings  of  Railway  Plants  and  Service. 

The  great  requisites  of  good  railway  service  are  reliability^ 
conveniency,  comfort  and  safety.  Our  railway  service  has  many 
shortcomings  as  respects  all  these  matters.  This  is  not  saying 
that  it  is  all  bad;  that  it  is  worse  than  that  of  other  railways; 
or  that  its  shorcomings  are  due  to  any  particular  class  or  classes 
of  persons.  The  service  of  some  of  our  railways  is  better  than 
that  of  others ;  in  many  respects  our  service  is  better  than  that 
of  any  other  railways ;  and  many  of  the  shortcomings  which  it 
has  are  due  to  the  special  conditions  under  which  it  has  been 
developed  and  is  carried  on.  But  after  all,  it  must  be  conceded 
that  we  have  much  poor  track,  much  defective  equipment,  many 
lines  that  are  without  block  systems,  many  whose  trackage, 
terminals  and  equipment  are  not  adequate  in  normal  times  to 
the  demands  of  their  business,  numerous  unprotected  grade 
crossings,  many  employes  who  have  not  been  properly  trained 
and  disciplined  or  on  whom  training  and  discipline  have  been 
lost.  In  consequence,  we  have  many  trains  that  ride  uncomfort- 
ably, many  that  are  late,  congestion  and  delays  to  traffic  when 
business  is  good,  and  an  accident  record  that  is  discreditable. 
This  is  but  an  incomplete  enumeration  of  our  railways'  short- 
comings of  plant,  personnel  and  service.  It  is  desirable  from 
the  standpoint  of  all  that  these  things  shall  be  improved.  If  gov- 
ernment regulation  will  help  improve  them,  then  government 
regulation  is  desirable.  But  if  government  regulation  is  to  do 
this    it    must    courageously   and    eflfectively   attack   the   primary 
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causes  of  the  unsatisfactory  conditions.  What,  then,  are  some 
of  these  primary  causes,  and  how  may  the  government  effectively 
attack  them  ? 

Causes  of  Unsatisfactory  Railway  Conditions. 

The  primary  causes  of  the  defects  of  plants  and  service 
are  numerous  and  various.  Among  them  is  excessive  competi- 
tion. Many  assume  that  competition  always  is  wholesome,  and 
regard  it  as  the  specific  for  all  commercial  and  industrial  ills. 
But,  in  the  railway  business  at  least,  its  effects  are  mixed,  some 
being  good  and  some  bad.  Competition  between  railways  often 
tends  to  stimulate  them  to  improve  their  track,  equipment  and 
train  service.  But  when  the  competition  in  service  becomes 
unequal  because,  for  one  reason  or  another,  the  financial  re- 
sources of  the  competitors  are  unequal,  it  often  does  harm  which 
largely  offsets  its  good.  The  stronger  lines  are  able  to  put  and 
keep  their  track,  structures  and  equipment  in  relatively  good 
condition ;  to  build  second  tracks  where  they  are  needed ;  to- 
install  block  systems,  and  so  on.  The  weak  roads  are  not  able  to 
do  all  these  things,  and  in  the  effort  to  get  and  hold  business 
they  are  likely  to  do  the  things  which  attract  the  most  favorable 
notice  from  the  public  and  neglect  those  things  failure  to  do 
which  attracts  the  least  unfavorable  notice.  The  ordinary  traveler- 
judges  railways  chiefly  by  their  passenger  equipment  and  trairc 
schedules.  Therefore,  not  a  few  railways  are  tempted  in  the 
competitive  struggle  to  neglect  their  track,  to  refrain  from  in- 
stalling block  systems,  and  at  the  same  time  to  buy  and  operate 
heavy  modern  passenger  equipment  and  to  publish  as  fast 
schedules  for  their  trains  between  competitive  points  as  are 
published  by  rival  lines  with  better  track  and  structures.  Among 
the  results  are  numerous  late  trains ;  running  that  is  too  fast 
for  the  track,  with  all  its  attendant  discomforts  and  dangers,, 
and  contributions  to  the  statistics  of  collisions  and  derailments 
published  by  the  Interstate  Commerce  Commission,  and  especially 
to  those  regarding  derailments,  which  within  recent  years  have 
shown  alarming  increases. 

Unrestricted  competition  in  other  lines  of  business  may  not 
so  plainly  have  bad  effects.  In  other  businesses  it  results  in  the 
long  run  in  the  elimination  of  the  weaker;  and  whether  one 
regards  that  as  good  or  bad  depends  on  his  economic  philosophy. 
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But  unrestricted  competition  between  strong  and  weak  railways 
always  has  some  bad  effects  because  in  the  railway  business  the 
weaker  competitor  never  is  and  never  can  be  entirely  eliminated. 
The  ultimate  result  of  unrestricted  competition  is  to  reduce  the 
weaker  lines  to  a  position  where  they  will  go  on  indefinitely 
rendering  a  service  which  is  unprofitable  to  their  owners  and 
managers  and  unsatisfactory  and  unsafe  to  the  public. 

The  most  important  reason  for  the  shortcomings  of  the 
physical  properties,  and  for  many  of  the  resulting  defects  of 
the  service,  of  the  railways  of  the  United  States  is  their  relative- 
ly small  earnings ;  and  their  relatively  small  earnings  are  due 
partly  to  their  relatively  light  traffic,  but  more  to  their  low  rates. 
The  railways  of  Germany  earn  over  $22,000  gross  per  mile ; 
those  of  Great  Britain  almost  $27,000 ;  those  of  Belgium  over 
$22,500;  those  of  Switzerland  $15,000;  those  of  France  over 
$14,500;  while  the  average  for  our  roads  has  never  been  $13,000. 
Now,  everything  a  railway  buys  must  be  paid  for,  directly  or 
indirectly,  from  gross  earnings.  Furthermore,  our  railw^ays  have 
to  pay  wages  twice  as  high  as  those  of  European  railways.  As 
the  railway  dollar  of  the  United  States  will  not  go  nearly  as  far 
as  the  railway  dollar  of  Europe,  and  as  the  number  of  dollars 
earned  per  mile  here  is  somewhat  less  than  in  France  and  Swit- 
zerland, only  a  little  more  than  one-half  as  great  as  in  Belgium 
and  Germany,  and  less  than  half  as  great  as  in  England,  the 
opportunities  our  railways  have  had  for  putting  their  properties 
in  good  shape  have  been  relatively  much  smaller  than  those  of 
the  other  railways  named.  In  their  earlier  history  their  earnings 
were  small  because  most  of  them  were  built  into  undeveloped 
territory  where  the  traffic  was  sparse,  and  as  soon  as  a  compet- 
ing road  was  built  they  began  destructive  rate  wars.  Their  earn- 
ing capacity  has  continued  to  be  too  small  because  just  when 
they  very  sensibly  began  to  make  traffic  arrangements  or  com- 
munity of  interest  arrangements  to  increase  and  maintain  their 
rates  and  earnings  government  regulation  stepped  in  and  de- 
stroyed the  arrangements  or  forbade  the  increases  in  rates. 

Another  important  cause  of  the  relative  want  of  safety  and 
other  defects  of  our  railway  operation  and  service  is  the  short- 
commgs  of  their  personnel.  We  have  been  told  by  an  authority 
whose  views  carry  great  weight  with  the  public,  viz.,  the  Inter- 
state   Commerce    Commission,    that   ''The   most    disquieting   and 
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perplexing  feature  of  the  problem  of  accident  prevention  is  the 
large  proportion  of  train  accidents  caused  by  dereliction  of  duty 
by  the  employes  involved."  To  the  lamentable  tendency  of 
employes  to  disregard  operating  rules  and  take  risks  is  also 
attributable  a  great  majority  of  the  casualties  and  fatalities — 
other  than  those  to  trespassers — which  result  from  accidents 
other  than  train  accidents.  For  example,  while  the  application 
of  automatic  couplers  to  practically  all  engines  and  cars  has 
largely  reduced  the  accidents  occurring  in  connection  with 
coupling  and  uncoupling,  there  are  still  many  of  them ;  and  their 
continuance  is  due  mainly  to  the  risks  carelessly  or  recklessly 
taken  by  employes.  The  many  accidents  resulting  from  employes 
stepping  in  front  of  moving  cars,  engines  and  trains  are  due  to 
the  same  causes.  Probably  the  blame  for  such  accidents  should 
not  be  visited  entirely  on  the  employes.  It  is  the  duty  of  the 
managements  to  use  all  available  disciplinary  and  educational 
means  to  instruct  all  train  employes  so  that  they  will  not  be 
careless  or  reckless.  But  the  employes  individually,  and  their 
organizations  also,  owe  a  duty  to  themselves  and  others ;  and 
the  state  has  its  duty  ;  and  few  who  are  familiar  with  the  condi- 
tions would  say  that  the  employes,  their  organizations  and  the 
various  governments  have  done  as  much  in  proportion  to  reduce 
this  fatal  carelessness  and  lecklessness  as  have  the  railway  man- 
agements. 

The  same  laxity  which  causes  so  many  accidents  is  respon- 
sible for  numerous  other  defects  of  service.  While  the  frequent 
lateness  of  trams  is  often  due  to  the  policy  of  managements  in 
publishing  schedules  which  cannot  be  maintained,  it  is  also  often 
due  to  chronic  delays  at  stations  which  can  be  stopped  only  by 
greater  alertness  and  celerity  on  the  part  of  station  and  train 
employes. 

The  statistics  which  constitute  the  worst  feature  of  the 
accident  reports  of  the  Interstate  Commerce  Commission  are 
those  regarding  fatalities  to  trespassers,  which  every  year  num- 
ber more  than  one-half  of  all  the  fatalities  reported.  While  the 
deaths  of  trespassers  are  charged  up  against  the  railways,  as  a 
matter  of  fact,  the  municipal  and  state  governments,  which  do 
not  make  and  enforce  proper  laws  against  trespassing,  and  not 
the  managements  of  the  roads,  are  responsible  for  them.     They 
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are  not  really  railway  accidents  at  all ;  and,  therefore,  the  statis- 
tics regarding  them  should  not  be  included  under  that  head. 

What  Has  Government  Regulation  Already  Done? 

What  has  government  regulation  done  about  the  various 
defects  of  the  physical  properties,  of  the  operation  and  of  the 
service  of  our  railways?  What  can  and  should  it  do  about  them? 
And  what  form  should  the  regulatory  legislation  be  given,  and 
to  whom  should  its  administration  be  entrusted? 

There  have  been  many  laws  passed  by  state  legislatures  and 
Congress,  and  many  orders  issued  by  state  commissions  and  the 
Interstate  Commerce  Commission,  for  the  regulation  of  opera- 
tion. These  relate  to  numerous  and  varied  subjects,  including 
safety  appliances  on  locomotives  and  cars,  drinking  cups  on 
trains,  locomotive  headlights,  block  systems,  the  drinking  of 
intoxicating  liquors  on  trains,  the  frequency  with  which  employes 
must  be  paid  their  wages,  the  number  of  hours  they  may  be 
kept  on  duty,  the  number  of  them  that  must  be  employed  on 
trains,  the  elimination  of  grade  crossings,  the  speed  of  live  stock 
trains,  the  clearances  between  tracks  and  overhead  and  lateral 
structures,  and  so  on  ad  infinituin.  At  almost  every  session  of 
a  state  legislature  some  new  kind  of  law,  and  at  almost  every 
session  of  some  state  commissions  some  new  kind  of  order,  for 
the  regulation  of  operation  is  produced.  It  would  be  astonishing 
if  all  this  mass  of  regulatory  measures  did  not  contain  some  that 
were  good.  But  those  which  have  been  conceived  in  intelligence 
and  public  spirit  and  brought  forth  in  justice  are  so  few  com- 
pared with  the  total  that  you  will  have  great  difficulty  in  finding 
them.  Having  found  them,  you  are  apt  to  think  they  are  adven- 
titious and  not  the  result  of  deliberate  thought  and  choice.  Of 
all  the  subjects  to  which  our  la\V-making  and  law-administering 
bodies  have  applied  themselves,  to  none  have  they  devoted  more 
stupidity,  ignorance  and  unfairness  than  the  regulation  of  rail- 
way operation.  In  most  cases  they  have  not  tried  to  ascertain 
the  conditions  to  be  dealt  with,  the  real  evils  to  be  remedied 
or  the  results  their  laws  or  orders  probably  would  produce. 

The  character  and  the  fruits  of  their  labors  have  cor- 
responded. If  a  bonfire  were  made  of  every  state  regulation 
in  existence  the  operation  of  our  railways  would  be  made  more 
.economical   and   their   service   better   and   safer ;   and   there   are 
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some  federal  regulations  which  might  well  be  added  to  the  con- 
flagration. 

I  have  referred  to  excessive  competition  as  one  of  the  causes 
of  the  shortcomings  of  our  railway  service.  Have  the  regulators 
perceived  this  and  acted  accordingly?  On  the  contrary,  the 
various  anti-trust  laws,  and  especially  the  federal  anti-trust  law, 
have  been  applied  to  railways  in  all  their  rigor.  Every  consolida- 
tion, agreement  or  arrangement  designed  to  moderate  the  fury 
of  competition  has  been  treated  as  a  crime.  Some  such  arrange- 
ments, as,  for  example,  that  regarding  differential  passenger 
fares  between  Chicago  and  New  York,  under  which  the  fares 
charged  are  adjusted  to  the  service  and  schedules  of  the  different 
roads  and  trains,  have  been  tolerated.  But  the  general  tendency 
of'rgulation  has  been  to  encourage  fierce  competition,  whereas 
the  public  welfare  demands  that  such  competition  shall  be  dis- 
couraged. It  would  be  to  the  interest  of  both  the  railways  and 
the  public  for  the  roads  to  be  permitted  to  make  binding  and 
enforceable  agreements  regarding  both  competitive  rates  and 
competitive  service  subject  to  the  supervision  of  competent 
regulating  bodies.  The  spirit  of  our  laws  is  hostile  to  such 
action. 

In  some  cases  when  railways  with  bad  track  have  been  run- 
ning trains  at  unsafe  speeds  to  meet  the  competition  of  roads 
having  better  track,  state  commissions  have  fixed  maximum 
speeds  to  be  observed  until  their  tracks  were  improved.  Such 
action  is  justifiable  and  desirable.  But  the  need  for  it  is  created 
chiefly  by  excessive  competition.  Why  continue  to  stimulate  the 
cause  while  trying  to  nullify  the  effect? 

Furthermore,  such  action  by  the  commissions  merely  sub- 
stitutes one  kind  of  poor  service  for  another,  and  does  not  go  to 
the  root  of  the  evil.  It  is  better  that  trains  should  be  slow  than 
that  they  should  be  unsafe,  and  our  accident  record  would  be 
better  if  some  railways  had  fewer  trains  with  schedules  too 
fast  for  their  track  and  facilities.  lUit  a  reasonably  fast  service 
is  desirable  on  all  railways  ;  and  when  the  passenger  trains  of  a 
railway  cannot  make  good  speeds  safely  the  primary  evil  con- 
sists, not  in  their  attempts  to  run  their  trains  fast,  but  in  the 
conditions  of  track,  structures,  equipment,  signals  and  so  on, 
which  make  it  unsafe  to  do  so.  In  that  case  the  true  function 
of  regulation  is,  not  merely  to  fix   some  low   maximum  speed, 
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but  to  ascertain  the  causes  of  the  unsatisfactory  physical  condi- 
tions and  stimulate  and  co-operate  with  the  railway  management 
in  removing  them.  So  as  to  all  other  deficiencies  of  roadway^ 
equipment  and  service. 

Now,  while  there  has  been  much  regulation  purporting  to 
be  intended  to  cause  physical  improvements  in  railways,  there 
has  been  very  little  which  has  been  adapted  to  that  end.  Prob- 
ably the  best  legislation  for  the  regulation  of  railway  operation 
ever  passed  was  the  safety  appliance  law  enacted  by  Congress 
in  1893,  together  with  the  subsequent  amendments  to  it.  This 
law  required  the  railways  to  equip  their  trains  with  power  brakes, 
automatic  couplers,  secure  grab  irons  and  other  safety  appliances. 
But  it  did  not  require  them  to  do  anything  which  the  investiga- 
tions of  their  own  officers  had  not  shown  was  practical,  or  which 
the  practice  of  many  of  the  more  progressive  lines  had  not  indi- 
cated was  desirable ;  and  it  gave  the  Interstate  Commerce  Com- 
mission a  broad  discretion  in  administering  the  law,  which  made 
it  possible  for  the  railways  and  the  Commission  closely  to  co- 
operate. Such  co-operation  was  secured,  and  the  result  has  been 
a  steady  improvement  of  the  safety  appliances  on  equipment  of 
all  kinds  from  the  passage  of  the  law  until  the  present  time. 

In  this  case  it  was  right  and  desirable  that  the  legislation 
passed  should  apply  uniformly  to  all  roads,  because,  as  freight 
cars  circulate  freely  throughout  the  country,  it  would  be  danger- 
ous to  have  those  of  different  roads  equipped  in  different  ways. 
But  in  many  cases  to  apply  the  same  provisions  to  large  groups 
of  roads  or  tQ  all  of  them  is  unjust  and  injurious.  The  needs 
and  deficiencies  of  different  roads  may  be  wholly  different.  One 
may  have  bad  track  and  a  good  block  system ;  another,  bad  track 
and  good  equipment ;  another,  good  track,  but  neither  good 
equipment  nor  a  good  block  system.  Evidently  if  the  same 
requirement,  as  for  steel  cars  or  block  signals,  is  imposed  on  all, 
the  results  to  the  roads  themselves  and  to  the  public  will  be 
widely  different.  If  a  road  has  bad  track  a  law  requiring  it  to 
install  heavy  steel  equipment  is  almost  certain  to  increase  the 
number  of  accidents  on  it.  Similarly,  there  is  not  the  same  need 
or  justification  for  requiring  the  elimination  of  grade  crossings 
on  a  road  operating  through  a  sparsely  settled  district  as  for 
requiring  it  on  one  operating  through  a  densely  populated  terri- 
tory. 
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In  the  preparation  of  most  of  the  regulatory  legislation  such 
points  have  not  been  considered.  The  same  requirements  have 
been  imposed  on  many,  or  even  all,  roads  without  reference  to 
their  dififerences  in  conditions.  Railways  have  been  required  to 
use  high  power  headlights  regardless  of  whether  they  did  not 
have  greater  need  for  block  signals.  They  have  been  required 
to  increase  their  clearances  regardless  of  whether  it  would  not 
have  been  more  in  the  interest  of  safety  for  them  to  have  spent 
the  money  on  their  tracks.  They  have  been  required  to  waste 
millions  in  employing  useless  men  in  train  crews,  when  they 
needed  the  money  to  properly  maintain  their  equipment.  Even 
when  improvements  which  were  needed  have  been  required  the 
legislation  regarding  them  often  has  been  wholly  unjust.  In  the 
city  of  Chicago  the  roads  are  being  forced  to  bear  the  entire 
cost  of  elevating  their  tracks,  which  it  is  estimated  will  be 
$150,000,000,  and  this  in  spite  of  the  fact  that  many  more  of  their 
grade  crossings  have  been  created  by  streets  being  opened  across 
their  tracks  than  by  their  tracks  being  opened  across  streets. 

Regulation  of  Operation  Largely  a  Financial  Question. 

P'inally,  law-making  bodies  and  commissions  are  disposed  to 
require  all  kinds  of  expensive  improvements,  while  persistently 
ignoring  the  fact  that  it  will  be  impossible  to  put  the  railways 
of  this  country  in  satisfactory  condition  without  increases  in 
their  rates  and  net  earnings.  When  the  roads  ask  for  increases 
in  rates  an  attempt  always  is  made  to  show  that  they  are  earn- 
ing enough  on  their  present  investment.  The  Interstate  Com- 
merce Commission  in  its  decision  in  the  Eastern  rate  advance 
case  conceded  that  this  was  not  true  of  the  eastern  railways. 
But  even  if  it  were  true  of  all  the  railways,  this  w^ould  not  show 
that  there  ought  not  to  be  general  advances  in  rates.  If  the 
roads  are  now  earning  barely  a  reasonable  return  on  their  pres- 
ent investment,  clearly  they  cannot,  with  present  rates  and  earn- 
ings, raise  the  billions  which  must  be  invested  if  block  systems 
are  to  be  generally  installed,  grade  crossings  to  be  eliminated, 
tracks  to  be  strengthened,  better  equipment  to  be  provided  and 
so  on.  Most  of  the  investment  for  such  purposes  would  add 
nothing  to  their  earning  capacity.  But  a  return  must  be  paid 
on  the  additional  investment ;  the  means  of  paying  it  cannot 
be  obtained  except  by  increasing  earnings ;  and  the  necessary 
increase  in  earnings  can  be  gained  only  by  increases  in  rates. 
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The  question  of  regulation  of  railway  operation  is  chiefly 
a  financial  one.  The  railways  would  gladly  make  every  kind  of 
improvement  which  the  public  demands.  But  the  various  regulat- 
ing bodies  control  what  they  may  earn,  and  therefore,  what 
funds  they  can  raise.  Therefore,  the  financial  problem  of  regula- 
tion of  operation  is  squarely  up  to  the  regulating  bodies.  As 
long  as  the  earning  capacity  of  the  railways  is  limited  as  it  is 
now,  to  require  many  of  them  to  make  one  improvement  is  in 
effect  to  forbid  them  to  make  others  which  may  be  more  needed, 
simply  because  they  have  not  enough  money  and  cannot  raise 
enough  to  make  all  the  improvements  that  are  needed. 

Besides  regulation  to  compel  the  railways  to  make  improve- 
ments in  their  tracks,  structures,  and  equipment,  there  has  been 
a  good  deal  affecting  their  relations  with  their  employes.  The 
federal  government  and  many  of  the  states  have  passed  laws 
fixing  the  maxinuim  hours  that  certain  classes  of  employes  may 
be  kept  on  duty.  Many  of  the  states  have  passed  laws  requir- 
ing increases  in  the  number  of  men  employed  in  train  crews. 
All  of  the  legislation  affecting  the  relations  of  railways  and 
their  employes  has  tended  to  increase  expenses,  and  most  of  it 
has  purported  to  be  in  the  interest  of  safety.  But  a  large  majority 
of  the  so-called  "safety"  laws  have  been  promoted  by  the  brother- 
hoods of  railway  employes,  and  usually  their  real  purposes  have 
been  to  increase  the  number  of  men  that  must  be  employed  by 
railways,  and  to  promote  the  political  interests  of  the  lawmakers 
passing  them.  The  enactment  of  the  provision  prohibiting 
employes  from  being  kept  on  duty  more  than  i6  hours  was 
justifiable,  although  the  number  of  accidents  traceable  to  the 
overworking  of  employes  always  has  been  negligible.  The  pro- 
visions of  the  federal  and  the  various  state  laws  prohibiting  tele- 
graphers concerned  with  the  operation  of  trains  from  being  kept 
on  duty  more  than  from  eight  to  nine  hours,  regardless  of  the 
extent  to  wdiich  they  are  concerned  with  train  movement  are, 
as  safety  measures,  indefensible.  The  same  thing  is  true  of  the  . 
train  crew  laws. 

It  is  notable  that  while  government  regulation  has  meddled 
with  matters  of  this  sort  it  has  been  conspicuously  careful  to 
abstain  from  taking  any  steps  to  deal  with  those  derelictions  of 
their  duty  by  railway  employes  to  which  the  Interstate  Com- 
merce Commission  attributes  a  large  majority  of  train  accidents. 
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When  a  railway  employe  in  England  or  Germany  is  guilty  of 
an  infraction  of  duty  which  causes  an  accident  he  is  pretty  sure 
to  be  taken  in  hand  by  the  government  itself.  Not  so  here.  The 
noble  and  disinterested  patriots  who  regulate  railways  and  en- 
force laws  in  this  country  seldom  forget  for  a  moment  the  vot- 
ing power  of  organized  labor. 

Why  has  past  regulation  of  operation  been  what  it  has  been  ? 
Too  much  of  it  has  been  inspired  by  prejudice  and  vindictive- 
ness.  Too  much  of  it  has  been  inspired  by  the  representatives 
of  labor  brotherhoods  seeking  to  promote  the  supposed  interests 
of  their  members  at  the  expense  of  the  railways  and  the  public, 
and  adopted  by  lawmakers  and  commissioners  wdio  w^ere  think- 
ing very  little  about  the  rights  of  the  railways  and  the  welfare 
of  the  public  and  very  much  about  the  votes  they  hoped  to  get 
by  showing  subservience  to  the  labor  brotherhoods.  Too  much 
of  it  has  been  inconsistent  or  conflicting  because  the  several 
states  and  the  nation  have  dealt  with  the  same  subjects  in  wholly 
different  ways.  Too  much  of  it  has  been  adopted  in  ignorance 
or  disregard  of  whether  the  railways  were  able  to  bear  the 
financial  burdens  imposed.  Finally,  most  of  the  regulatory  legis- 
lation has  not  been  either  drafted,  adopted,  or  administered  by 
persons  possessing  any  expert  knowledge  of  the  matters  with 
which  they  were  dealing. 

How  Regulation   Should  Be   Reformed. 

Lawmaking  bodies  are  more  likely  than  commissions  to  be 
inspired  by  prejudice  and  political  motives.  They  are  less  able 
than  commissions  to  adapt  their  regulation  to  circumstances  and 
conditions,  for  laws  must  be  broad  and  sweeping  in  their  terms. 
The  commissions  are  more  likely  to  act  with  knowledge,  for 
their  members  have  opportunity  to  study  the  conditions  to  be 
dealt  with  and  to  consider  the  probable  effects  of  their  measures, 
while  lawmakers  have  not.  Therefore,  as  far  as  is  constitutional 
and  practicable,  the  regulation  of  operation  should  be  delegated 
to  commissions.  So  long  as  the  various  states  and  the  nation 
attempt  to  regulate  operation  independently,  there  will  be  in- 
consistencies and  conflicts  between  the  regulations  adopted  by 
the  states,  and  between  those  adopted  by  the  states  and  the 
nation.  Therefore,  either  the  states  should  be  divested  of  their 
regulating  authority  or  its  exercise  should  be  made  subject  to 


the  control  of  the  central  government.  Most  of  our  regulation 
of  railway  construction,  maintenance  or  transportation  causes 
an  increase  in  railway  expenses,  and,  therefore,  such  regulating 
should  be  either  done  or  controlled  by  the  body  which  chiefly 
controls  railway  earnings  in  order  that  a  proper  relationship 
between  income  and  outgo  may  be  maintained.  For  all  these 
reasons,  and  for  others  that  might  be  mentioned,  the  Interstate 
Commerce  Commission  should  be  given  paramount  authority  to 
regulate,  not  only  interstate  operation,  but  all  operation. 

The  Stevens  bill,  now  pending  in  Congress,  apparently 
would  confer  on  the  Commission  the  large  discretionary  authority 
over  operation  which  it  seems  desirable  it  shall  be  given  in  order 
that  the  railways  and  the  public  may  escape  from  still  worse 
evils.  It  would,  however,  be  folly  to  assume  that  the  mere 
passage  of  this  or  some  similar  measure  would  solve  the  problem. 
The  way  laws  are  administered  is  as  important  as  their  pro- 
visions ;  and  the  character  of  their  administration  depends  on 
the  characters,  attainments  and  abilities  of  those  who  administer 
them.  Now,  as  to  the  personal  character  and  ability  of  the 
present  members  of  the  Interstate  Commerce  Commission  there 
is  no  question.  But  as  to  their  fitness  to  administer  a  law  giv- 
ing them  extensive  authority  to  regulate  railway  construction, 
maintenance  and  operation  there  is  serious  question.  The  prob- 
lems with  which  they  would  have  to  deal  would  be  highly 
technical  and  extremely  difficult.  They  are  problems  with  which 
many  men  of  great  experience  in  railway  affairs  and  of  great 
ability  have  grappled  for  years  with  only  partial  success.  They 
are  problems  of  which  no  man  can  get  even  a  fairly  good  work- 
ing understanding  without  living  in  the  closest  touch  with  them 
for  years.  Now,  the  Commission  contains  only  one  man  who 
has  had  experience  in  the  operation  of  a  railway,  and  he  was 
not  a  railway  officer.  Two  of  its  members  were  economists 
in  our  universities ;  and  the  other  four  \vere  lawyers.  Men  with 
their  training  and  experience  can  hardly  know  enough  about 
railway  mechanical,  engineering,  maintenance  and  transporta- 
tion matters  to  regulate  them  intelligently ;  and  it  is  hard  to 
believe  that  anybody  ever  could  learn  enough  about  them  to 
regulate  them  merely  by  serving  on  a  commission. 

The  Commission's  Organization  for  Regulation. 
It  would  seem,  therefore,  that  if  the  Commission  is  to  be 
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given  this  extensive  authority  over  operation  a  great  effort  should 
be  made  to  secure  the  appointment  to  it  of  men  with  official 
experience  in  the  operating  departments  of  railways.  As  the 
Commission  deals  with  a  diversity  of  subjects  doubtless  it  is 
not  desirable  that  it  should  be  composed  entirely  of  such  men, 
but  certainly  at  least  two  of  its  members  should  be  railway 
experts,  one  being,  perhaps,  a  technical  man  of  the  calibre  of 
chief  engineer  or  superintendent  of  motive  power,  the  other  an 
operating  man  of  the  calibre  of  general  superintendent  or  gen- 
eral manager.  The  British  Railway  and  Canal  Commission 
never  has  more  than  three  members  sitting  at  once,  but  the  law 
requires  at  least  one  of  these  to  be  "of  experience  in  railway 
business."  The  Railway  and  Canal  Commission  is  merely  a 
court  which  passes  on  rate  cases.  How  much  more  important 
it  is  that  a  body  such  as  the  Interstate  Commerce  Commission 
should  have  members  of  railway  experience ! 

Besides  having  members  of  railway  experience,  the  Com- 
mission, if  it  is  to  regulate  operation  extensively,  probably  should 
have  a  subordinate  body  composed  of  experts  in  railway 
engineering,  mechanical,  maintenance  and  transportation  matters 
to  look  after  the  details  of  this  part  of  its  work.  It  already  has 
some  subordinate  bodies  which  devote  themselves  to  such  details. 
There  is  a  chief  locomotive  boiler  inspector  with  two  assistants 
and  district  boiler  inspectors  throughout  the  country.  There  is 
a  chief  inspector  of  safety  appliances  with  inspectors  throughout 
the  country.  Unfortunately,  almost  all.  of  these  men  have  been 
selected  because  they  were  members  of  and  were  backed  by  rail- 
way labor  brotherhoods.  Very  few  of  them  have  received  a 
technical  training,  and  almost  none  has  risen  in  railway  service 
above  the  rank  of  employes.  This  does  not  demonstrate  that 
some  of  ,them  are  not  men  of  ability  and  of  special  fitness  for 
their  duties.  A  large  proportion  of  the  operating  and  executive 
officers  of  our  railways  have  risen  from  the  ranks.  A  good 
many  even  of  the  technical  experts  of  the  railways,  including 
chief  engineers  and  superintendents  of  motive  power,  have  done 
so.  And  there  is  no  reason  why  men  taken  from  the  ranks  by 
the  Interstate  Commerce  Commission  should  not  likewise  demon- 
strate the  possession  of  more  than  average  ability  and  develop 
into  experts.  In  fact,  some  of  them  have  done  so.  But,  plainly, 
if  the  Commission  should  organize  a  board  to  deal  with   the 

15 


problem  of  regulating  construction,  maintenance  and  operation, 
it  would  be  preposterous  for  it  to  fill  it  with  locomotive  engineers, 
conductors  and  mechanics.  Those  appointed  to  such  a  board 
should  have  demonstrated  their  fitness  beforehand ;  and  men  who 
had  not  risen  in  the  railway  service  above  the  rank  of  employes 
would  not  have  done  this. 

When  the  Commission  was  directed  to  undertake  the 
stupendous  task  of  making  a  valuation  of  all  the  railways  it  did 
not  organize  an  engineering  board  composed  of  railway  employes. 
It  organized  one  composed  of  the  president  of  the  American 
Railway  Engineering  Association,  of  the  chief  engineer  of  one 
of  the  state  commissions,  of  a  man  who  was  both  a  professor 
of  civil  engineering  in  one  of  the  state  universities  and  chief 
engineer  of  the  railway  commission  of  his  state,  and  of  two 
consulting  engineers.  In  completing  the  engineering  organiza- 
tion of  its  valuation  department  it  has  drawn  men  of  recognized 
ability  and  expertness  from  the  official  ranks  of  railways  all  over 
the  country.  The  example  the  Commission  has  set  itself  in 
organizing  the  engineering  branch  of  its  department  of  valuation 
should  be  followed  if  it  should  ever  organize  a  board  to  have 
direct  charge  of  its  work  of  regulating  operation.  It  should 
likewise  be  followed  in  selecting  the  men  who  doubtless  would 
be  employed  in  making  inspections  and  investigations  for  it.  Its 
inspectors  and  investigators  should  be  chosen  solely  because  of 
their  special  fitness  to  do  their  work  fairly  and  intelligently, 
and  not  because  they  may  happen  to  have  the  backing  of  some 
politician  or  labor  organization. 

The  Various  Steps  in  Regulation. 

When  the  Commission  shall  have  thus  formed  its  organiza- 
tion, how  should  it  proceed  with  its  work  of  regulation?  It 
would  seem  that  it  should  lay  the  foundation  for  it  by  causing 
careful  investigation  to  be  made  as  to  the  conditions  of  railway 
plants  or  service  which  may  be  at  fault  and  as  to  the  causes  of 
them.  For  example,  if  the  statistics  of  the  Commission  continue 
to  show  an  increase  in  the  number  of  derailments  it  would 
obviously  be  the  function  and  duty  of  the  Commission  to  make 
or  cause  to  be  made  an  investigation  to  determine  whether  this 
was  due  to  general  or  local  causes  and  what  remedy  or  remedies 
should  be  applied.     If  the  Brotherhood  of  Railroad  Trainmen 
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should  petition  the  Commission  for  an  order  requiring  increases 
in  the  number  of  brakemen  employed  on  trains,  or  if  the  state 
legislatures  should  continue  to  pass  so-called  ''full  crew"  laws, 
it  would  obviously  become  the  duty  of  the  Commission  to  make 
or  cause  to  be  made  a  careful  and  comprehensive  investigation 
of  the  question  whether  a  general  increase,  or  local  increases,  or 
any  increase  at  all,  in  the  number  of  men  employed  on  trains 
was  required  by  the  public  welfare. 

When  the  Commission  believed  that  it  had  found  bad  condi- 
tions which  demanded  some  action  it  would  seem  that  its  next 
step  should  be  to  arrange  for  conferences  between  its  members 
or  representatives  and  officers  of  the  railways  to  ascertain 
•whether  the  proper  remedies  could  not  be  agreed  upon  and 
then  applied  by  the  managements  of  the  railways  themselves 
without  the  Commission  issuing  any  formal  order.  The  Com- 
mission in  the  past  has  had  such  conferences  with  representatives 
of  the  railways  and  of  the  railway  labor  brotherhoods  regarding 
the  administration  of  the  safety  appliance,  hours  of  service  and 
other  laws.  And  in  most  cases  they  have  led  to  agreements 
which  were  measurably  satisfactory  to  the  parties  most  directly 
concerned  and  have  secured  better  results  than  would  have  been 
obtained  by  the  issuance  of  arbitrary,  formal  orders  which  might 
have  and  very  likely  would  have  resulted  in  protracted  litigation. 
It  is  probable  that  in  a  large  proportion  of  all  cases  the  railway 
managements  and  the  Commission  could  agree  as  to  what  'each 
of  them  ought  to  do,  if  they  would  confer  more  frequently, 
more  frankly,  more  fairly  and  with  a  minimum  of  suspicion  of 
each  other's  good  faith.  If  after  investigation  and  conference 
the  Commission  could  not  get  any  individual  road  or  all  roads 
to  do  what  it  thought  should  be  done  it  would  not  follow  that 
it  must  need  immediately  issue  some  mandatory  order.  It  would 
in  a  good  many  cases,  if  it  exercised  a  salutary  self-restraint, 
simply  make  public  the  facts,  and  then,  for  awhile  at  least,  await 
developments.  Publicity  seems  to  many  persons  not  to  be  a 
very  sharp  or  heavy  weapon,  but,  with  all  due  respect  to  the 
Interstate  Commerce  Commission,  the  publicity  which  its  hear- 
ings and  reports  have  given  to  facts  about  the  railway  business 
which  were  previously  unknown  has,  in  my  judgment,  done  a 
great  deal  more  to  raise  the  economic  and  moral  standards  of 
railway   management   in   this   country   and   to   improve   railway 
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service  than  the  formal  orders  it  has  issued.  The  power  of  com- 
mon sense  exercised  by  making  pubHc  facts  and  drawing  suitable 
conclusions  from  them  ''does  not,"  as  A.  T.  Hadley  has  said  in 
discussing  the  subject  of  railway  regulation,  "seem  as  strong 
as  statutory  power  to  prosecute  people  and  put  them  in  prison, 
T3ut  in  the  hands  of  a  man  who  really  possesses  it  is  actually 
very  much  stronger."  Only  when  other  resources  fail  will  a 
wise  regulating  body  resort  to  the  issuance  of  mandatory  orders. 
And  when  it  does  so  it  will  take  the  greatest  pains  to  make  them 
as  little  arbitrary  as  possible  and  as  well  adjusted  to  the  special 
conditions  of  each  case  as  possible. 

When  the  Commission  shall  have  completed  its  organiza- 
tion and  set  it  to  work  it  will  be  necessary,  if  its  regulation  of 
operation  is  to  be  fair  and  successful,  for  it  to  consider  every 
time  it  issues  an  order  whether  the  earnings  of  the  lines  affected 
are  sufficient  both  to  bear  the  additional  expense  its  order  will 
cause  and  to  enable  them  to  expend  all  the  money  in  the  main- 
tenance and  improvement  of  their  properties  which  they  would 
have  needed  to  have  spent  if  it  had  not  issued  the  order.  It  will 
not  be  sufficient  for  the  Commission  merely  to  inspect,  to  find 
fault  and  to  issue  orders.  The  managers  of  most  railways  know 
the  defects  in  their  properties  and  service  as  well  now  as  the 
Commission  will  ever  know  them.  And  most  roads  whose  earn- 
ings are  sufficient  go  ahead  as  fast  as  is  practicable  remedying 
these  defects.  Most  railway  managers  are  as  anxious  as  the 
publi'c  or  any  railway  commission  to  see  their  properties  put 
and  kept  in  the  best  conditions.  Their  great  problem  is  to  find 
the  necessary  money ;  and  this  is  the  greatest  problem  which  the 
Commission  will  have  to  face  and  help  the  managements  solve, 
when  it  undertakes  the  extensive  regulation  of  operation ;  and  if 
the  Commission  does  not  face  that  problem  courageously  and 
co-operate  intelligently  with  the  managements  in  solving  it  its 
regulaition  of  operation  will  be  a  failure  or  worse. 

Will  Regulation  Re  Successful? 

Suppose  state  regulation  is  entirely  subordinated  to  federal 
regulation.  Suppose  federal  regulation  is  placed  entirely  in  the 
hands  of  the  Commission.  Suppose  the  Commission  is  gfiven  a 
large  enough  appropriation  by  Congress  properly  to  perform  its 
functions.    Will  regulation  of  operation  then  be  made  fair,  con- 
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structive  and  beneficent?  Will  the  politicians  let  the  Commis- 
sion alone  so  that  it  can  do  its  work  right,  and  will  the  Com- 
mission prove  big  enough  for  the  job?  These  are  questions  no 
one  can  answer.  The  only  way  to  find  out  will  be  to  try  the 
experiment,  as  we  are  now  trying  that  of  making  a  valuation 
as  a  basis  for  the  regulation  of  rates.  If  it  is  tried,  like  the 
experiment  of  valuation  it  will  cost  the  public  and  the  railways 
large  sums:  and  the  new  burdens  of  the  Commission,  together 
with  its  present  burdens,  will  give  it  the  heaviest  duties  and 
responsibilities  ever  imposed  on  any  body  of  men  in  this  country. 
If  the  Commission  tries  merely  to  regulate  the  railways  and  not 
to  manage  them  the  experiment  may  succeed.  If  it  tries  to 
manage  them,  as  it  now  seems  to  be  trying  to  manage  them 
under  the  guise  of  regulating  rates,  the  results  of  the  experiment 
will  be  widely  different.  In  its  regulation  of  rates  the  Com- 
mission, instead  of  confining  itself  to  the  duty  imposed  on  it 
by  law,  that  of  determining  the  reasonableness  of  rates  in  view 
of  the  actual  situation  of  the  railways,  is  trying  to  tell  their 
managers  all  about  how  they  can  do  their  work  better,  so  as 
to  change  the  situation  and  thereby  effect  savings  that  will  make 
unnecessary  advances  in  rates,  which,  under  present  conditions, 
are  conceded  to  be  needed.  Now,  while  the  Commission  may 
be  able  by  purely  corrective  measures  to  protect  the  public  from 
abuses  which  arise  in  connection  with  the  financing  of  railways, 
the  making  of  their  rates  and  the  rendering  of  their  service,  it 
never  will  be  practicable  for  any  single  body  of  men,  however 
able  they  may  be  and  however  much  expert  knowledge  they  may 
have,  successfully  to  control  the  policies  and  direct  the  manage- 
ment of  all  the  250,000  miles  of  railways  in  this  country. 

Let  us,  therefore,  hope  that  the  more  authority  the  Com- 
mission is  given  the  more  self-restraint  and  the  more  disposi- 
tion to  confine  itself  to  its  proper  functions  it  will  show.  Let 
us  hope  that  it  will  avoid  letting  its  judgment  be  warped  by  the 
egotistical  assumption  that  because  it  possesses  superior  power 
it  must  also  possess  superior  wisdom — an  assumption  which 
seems  rapidly  to  destroy  the  sense  of  proportion  of  every  bure- 
aucracy and  which  in  the  long  run  always  has  made  every 
form  of  paternalistic  government  a  failure  and  a  curse  to  man- 
kind. The  Commission  might  do  a  great  deal  more  good  with 
its  present  powers  if  it  would  exercise  them  with  a  somewhat 


franker  recognition  of  its  own  limitations  and  in  a  broader 
spirit  of  co-operation  with  the  railway  managements .  And 
it  may  do  very  little  good  and  much  harm  with  much  larger 
powers  unless  it  shows  the  greatest  patience,  forbearance,  expert- 
ness  and  courage  in  exercising  them.  Wisdom  is  demonstrated, 
not  b}  the  possession,  but  by  the  manner  of  the  use  of  power ; 
and  the  success  of  government  regulation  of  railway  operation 
will  not  be  determined  by  the  amount  of  power  conferred  on 
the  Commission,  but  by  the  way  in  which  the  power  that  is 
conferred  is  exercised. 
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A  Bill  to 


Increase  Railway  Accidents 
and  Railway  Expenses 


The  Proposed  Legislation  to  Limit 

Freight  Trains  in  Illinois 

to  50  Cars 


A  STATEMENT  BY 
THE  RAILWAYS  OF  ILLINOIS 
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There  are  now  pending  before  the  legislature  of  Illinois  three 
bills  designed  to  reduce  and  limit  the  length  of  freight  trains 
operated  upon  railways.  The  bills  are  substantially  the  same  in 
their  provisions.  House  Bill  239  and  Senate  Bill  229  are  identical. 
Their  substance  is  as  follows : 

"Section  1.  Be  it  enacted,  etc. — That  it  shall  be  unlawful  for 
any  railroad  corporation,  receiver  of  any  railroad  corporation  or 
any  person  or  persons  operating  a  railroad  in  the  State  of  Illinois 
or  for  any  officer  or  agent  of  such  corporation  to  run  or  operate 
or  cause  or  permit  to  be  run  or  operated  within  the  State  of 
Illinois,  any  freight  train  composed  of  more  than  fifty  cars, 
exclusive  of  caboose  and  engine." 

House  Bill  108,  although  in  different  language,  is  directed  to 
the  same  end. 

WHY  THIS  LEGISLATION  SHOULD  BE  DEFEATED. 

This  legislation  ought  to  be  defeated.  Public  sentiment  in 
Illinois  ought  to  demand  that  it  be  defeated.  It  ought  to  be 
defeated  for  the  following  reasons,  among  others: 

1.  It  would  result  in  an  increase  of  railway  accidents^  of 
all  kinds. 

2.  It  would  cause  an  enormous  increase  in  railway  ex- 
penses which  the  public  of  Illinois  would  have  to  bear  in  the 
form  either  of  increased  passenger  and  freight  rates  or  of 
deteriorated  service. 

3.  It  would  interfere  with  the  efficiency  of  railway  opera- 
tion and  tend  to  cause  serious  congestions  and  delays  to  traffic. 

Regardless  of  all  professions  to  the  contrary,  the  proposed 
legislation  is  being  advocated  by  organized  labor  solely  to 
force  the  railways  to  employ  additional  men  that  they  do  not 
need.  Do  the  people  want  the  railways  compelled  to  employ 
men  that  they  do  not  need  at  the  cost  of  an  increase  of  rail- 
way accidents,  an  increase  in  railway  expenses  and  passenger 
and  freight  rates,  and  of  congestions  and  delays  to  traffic?  If 
not,  in  their  own  interest  they  should  so  indicate  to  their  rep- 
resentatives at  Springfield  immediately. 

FOURTEEN  STATES  REJECT  TRAIN  LIMIT 
LEGISLATION. 

The  railway  brotherhoods  have  succeeded  in  getting  bills  to 
limit  the  length  of  freight  trains  introduced  in  a  large  number 
of  legislatures,  but  they  have  thus  far  had  little  success  in 
getting  them  passed.  The  only  state  in  which  such  a  law  ha? 
as  yet  been  enacted  is  Arizona,  which  in  1912  passed  a  law 


limiting  trains  to  70  cars.    Such  bills  have  been  introduced  in 

other  states  in  evCiy  year  since,  but  in  no  other  has  one  been 

passed.    They  were  introduced  this  year  in  the  legislatures  of 

the  following  states  which  have  adjourned  without  passing 

them : 

California  New  Jersey 

Colorado  New  York 

Indiana  North  Carolina 

Iowa  North  Dakota 

Kansas  South  Carolina 

Minnesota  South  Dakota 

Nevada  Utah 

Such  bills  are  pending  in  the  legislatures  of  the  following 
states  which  are  still  in  session : 
Illinois 
Michigan 
Ohio 

Pennsylvania 
Wisconsin 

In  other  words,  the  legislation  has  been  proposed  in  19  states 
this  year,  has  been  passed  in  none,  has  been  defeated  in  four- 
teen, and  is  still  pending  in  five.  The  legislatures  which  re- 
fused to  pass  it  cannot  be  assumed  to  have  done  so  without  due 
consideration.  The  fact  that  all  of  the  14  legislatures  which 
have  taken  final  action  regarding  it  this  year  have  rejected  it 
should,  it  would  seem,  carry  great  weight  with  the  legislatures 
which  are  still  in  session. 

TRAIN  LIMIT  LEGISLATION  AND  RAILWAY 

ACCIDENTS. 

The  main  argument,  and,  in  fact,  practically  the  whole  argu- 
ment, of  the  supporters  of  this  proposed  legislation  is  that 
many  trains  are  being  run  which  are  too  long,  and  that  reduc- 
tion of  their  length  is  needed  to  reduce  railway  accidents.  In 
other  words,  the  bills  in  question  purport. 

The  main  argument,  and,  in  fact,  practically  the  whole  argu- 
ment, of  the  supporters  of  the  legislation  proposed  is  that  many 
trains  are  being  run  which  are  too  long,  and  that  reduction  of 
their  length  is  needed  to  reduce  railway  accidents.  In  other  words, 
the  bills  in  question  purport  to  be  in  the  interest  of  the  safety  of 
railway  employes  and  of  the  public. 

But  it  is  not  a  fact,  as  this  argument  assumes,  that  the  number 
of  railway  accidents,  of  whatever  nature,  is  dependent  on  the 
length  of  trains.  On  the  contrary,  the  controlling  element, 
under  any  given  conditions,  is  the  number  of  trains  run.  In 
other  words,  under  any  given  conditions,  an  increase  in  the 
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number  of  trains  run  ordinarily  causes  an  increase  in  acci- 
dents of  all  classes  and  a  decrease  in  the  number  of  trains  run 
ordinarily  causes  a  decrease  in  the  number  of  accidents  of  all 
classes. 

A  reduction  and  limitation  of  the  length  of  trains,  whether 
caused  by  legislation  or  any  other  means,  will  necessarily  cause  an 
increase  in  the  number  of  trains  run  to  handle  any  given  amount 
of  business.  The  extent  to  which  the  proposed  legislation  would 
increase  the  number  of  freight  trains  on  different  roads  is  esti- 
mated at  from  20  to  60  per  cent.  It  follows,  then,  that  legisla- 
tion reducing  and  limiting  the  length  of  trains  will  actually 
cause  an  increase  instead  of  a  decrease  in  the  number  of  acci- 
dents. 

The  proposed  legislation  would,  of  course,  cause  an  increase 
only  in  the  number  of  freight  trains  run.  It  might  be  thought  that 
while  there  would  be  a  relationship  between  the  number  of  pas- 
senger trains  run  and  the  number  of  accidents,  there  would  be  no 
-relationship  between  the  number  of  freight  trains  run  and  the 
number  of  accidents.  But  the  statistics  on  the  subject  show 
that  the  relationship  between  the  number  of  freight  trains  run 
and  the  number  of  accidents  is  very  much  closer  than  the  re- 
lationship between  the  number  of  passenger  trains  run  and 
the  number  of  accidents. 

Furthermore,  the  statistics  show,  not  only  that  the  number  of 
accidents  ordinarily  increases  and  decreases  with  the  number  of 
freight  trains  run,  but  that,  ordinarily,  when  there  is  an  increase 
in  freight  train  mileage  there  is  a  greater  proportionate  increase 
in  accidents,  and  that  ordinarily  when  there  is  a  decrease  in  freight 
train  mileage  there  is  a  greater  proportionate  decrease  in  accidents. 

That  the  foregoing  propositions  are  correct  will  be  amply  dem- 
onstrated in  the  following  pages. 

WHY  INCREASES  IN  TRAIN  MILEAGE  WOULD 
INCREASE  ACCIDENTS. 

Anybody  who  will  reflect  on  the  matter  a  moment  will  see  that 
there  is  nothing  repugnant  to  common  sense  in  the  proposition 
that  a  reduction  in  the  length  of  trains,  and  a  consequent  increase 
in  the  number  of  these  trains,  will  tend  to  increase  accidents.  If 
one  absolutely  ignorant  of  the  conditions  of  railway  operation  were 
asked  how  many  accidents  it  would  be  reasonable  to  expect  to 
occur  on  a  certain  stretch  of  track,  he  would  probably  say,  "It 
would  depend  on  the  number  of  trains."  When  the  number  of 
trains  is  increased  the  danger  of  collisions  is  enhanced  for  the 
obvious  reason  that  there  are  more  trains  running  on  the  same 
tracks.  The  danger  of  derailments  is  increased  because  there  are 
more  trains  to  be  derailed.  The  danger  of  casualties  resulting 
from  passengers,  employes  and  other  persons  stepping  in  front  of 


or  falling  from  moving  locomotives  and  trains  is  increased  because 
there  are  more  locomotives  and  trains  to  step  in  front  of  or  to 
fall  from  and  more  employes  to  step  in  front  of  or  to  fall  from 
them.  The  danger  of  accidents  at  grade  crossings  is  increased 
because  the  number  of  trains  running  over  the  crossings  is 
increased. 

A's  already  intimated,  these  conclusions  of  common  sense  are 
fully  supported  by  the  statistical  evidence  on  the  subject.  Let  us 
now  proceed  to  an  examination  of  the  statistical  evidence  itself. 
Statistics  usually  make  dull  reading,  but  those  given  in  the  follow- 
ing pages  will  make  interesting  reading  for  all  who  are  interested 
in  the  subject  of  train  limit  legislation. 

In  the  first  place,  attention  should  be  called  to  the  fact  that 
there  has  been  a  'steady  advance  over  a  long  period  of  years  in  the 
average  length  of  freight  trains.  Furthermore,  the  increase  in  the 
length  of  many  individual  freight  trains  has  been  greater  in  pro- 
portion than  the  increase  in  the  average  length  If,  therefore,  the 
length  of  trains  was  a  highly  important  factor  in  determining  the 
number  of  accidents  we  should  expect  to  find  that  there  had  been 
a  steady  increase  in  accidents  from  year  to  year.  But  the  statistics 
which  will  be  presented  will  show  that  while  there  has  been  a 
steady  increase  in  the  length  of  freight  trains  year  by  year,  there 
have  been  great  fluctuations  in  the  numbers  of  accidents,  there 
being  increases  in  some  years  and  decreases  in  others.  Further- 
more, while  the  tendency  of  the  length  of  freight  trains  has  been 
to  increase,  the  tendency  of  railway  accidents  has  been  to  decrease 
relatively  to  the  total  number  of  trains  run  and  to  the  total  amount 
of  traffic  handled.  Therefore,  it  is  impossible  to  trace  any  relation- 
ship whatever  between  the  length  of  trains  and  the  number  of 
accidents  of  any  kind  or  to  any  class  of  persons. 

For  statistical  purposes,  train  service  is  represented  by  train 
miles.  The  unit  of  freight  train  service  is  the  freight  train  run 
one  mile  and  the  unit  of  passenger  train  service  is  the  passenger 
train  run  one  mile.  Therefore,  statistics  showing  freight  train 
mileage  during  any  given  period  indicate  the  number  of  freight 
trains  operated  during  that  period.  Comparative  statistics,  in' 
which  the  number  of  train  miles  is  confronted  with  the  number 
of  casualties  occurring  during  a  period  covered  by  both,  show  the 
relationship  between  them.  The  relationship  which  has  obtained 
in  the  past  between  the  increases  and  decreases  in  train  mileage 
owing  to  natural  fluctuations  of  railway  traffic  and  the  increases 
and  decreases  in  the  number  of  casualties  over  a  period  of  years 
may  be  expected  to  obtain  over  another  period  of  years,  even 
though  the  increase  in  train  mileage  in  this  other  period  be  caused 
largely  by  legislative  enactment. 

For  a  period  of  years  the  Interstate  Commerce  Commission  has 
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compiled  statistics  in  great  detail  relating  to  all  classes  of  railway 
accidents  and  of  deaths  and  injuries  resulting  therefrom.  It  also 
furnishes  annual  statements  of  train  mileage.  The  tables  which 
follow  present  information  coropiled  entirely  from  the  Commis- 
sion's statistics. 

RELATION   OF  NUMBER  OF  FREIGHT  TRAINS  TO 
NUMBER  OF  COLLISIONS. 

Collisions  are  the  class  of  railway  accidents  which  attract  the 
most  attention  and  which  railway  managers  and  regulating  authori- 
ties make  the  greatest  efforts  to  reduce  and  prevent.  As  already 
indicated,  it  would  naturally  be  assumed  that  an  increase  in  the 
number  of  trains  run  would  increase  the  number  of  collisions  and 
that  a  decrease  in  trains  run  would  decrease  the  number  of  colli- 
sions. The  statistics  'support  this  view.  Table  I  gives  statistics 
showing  the  number  of  freight  train  miles  run,  the  number  of  col- 
lisions and  the  total  number  of  persons  of  all  classes  who  were 
killed  and  injured  in  collisions  in  the  period  of  1905-1914,  inclusive, 
this  being  the  longest  recent  period  for  which  the  'statistics  of  the 
Interstate  Commerce  Commission  are  compiled  on  such  a  uniform 
basis  as  to  make  satisfactory  comparisons  practicable. 

TABLE  I— COLLISIONS— NUMBER  AND  RESULTING 

CASUALTIES. 
Number  of 

Freight  Train  Miles.  Collisions.  Killed.         Injured. 

1905 546,000,000               6,224  608               7,111 

1906 594,000,000  Inc.      7,194  Inc.  604  Dec.     7,914  Inc. 

1907 630,000,000  Inc.      8,026  Inc.  776  Inc.      9,541  Inc. 

1908 587,000,000  Dec.     6,363  Dec.  414  Dec.     7,712  Dec. 

1909 568,000,000  Dec.     4,411  Dec.  342  Dec.     5,395  Dec. 

1910 635,000,000  Inc.      5,861  Inc.  433  Inc.      7,765  Inc. 

1911 626,000,000  Dec.     5,605  Dec.  436  Inc.      6,994  Dec. 

1912 612,000,000  Dec.     5,483  Dec.  378  Dec.     7,949  Inc. 

1913 644,000,000  Inc.      6,477  Inc.  457  Inc.      8,031  Inc. 

1914 612,000,000  Dec.     5,241  Dec.  287  Dec.     5,876  Dec. 

From  Interstate  Commerce  Commisfsion  Accident  Bulletin  No. 
36  (1910),  page  19  ;  Accident  Bulletin  No.  48  (1913),  page  28  ;  and 
Accident  Bulletin  No.  52  (1914),  page  28. 

This  table  shows  that  during  the  ten  years  covered  every  increase 
in  the  number  of  freight  trains  run  was  accompanied  by  an  increase 
in  the  number  of  collisions  and  that  every  decrease  in  the  number 
of  freight  trains  run  was  accompanied  by  a  decrease  in  the  number 
of  collisions.  Furthermore,  in  every  year  but  two  the  number  of 
persons  killed  and  in  every  year  but  one  the  number  of  persons 
injured  in  collisions  varied  with  the  total  freight  train  miles  run. 


RELATION   OF  FREIGHT  TRAIN   MILES  TO  TRAIN 

ACCIDENTS. 

Accidents  on  railways  are  divided  for  convenience  into  three 
broad  classes :  First,  there  are  ''train  accidents,"  which  are  acci- 
dents to  the  trains  themselves,  such  as  collisions  and  derailments. 
Second,  there  are  "accidents  in  connection  with  the  movement  of 
trains,"  but  which  are  not  train  accidents,  because  they  are  not 
accidents  to  the  trains  themselves.  For  example,  if  a  man  is  run 
over  by  or  falls  from  a  moving  train,  this  is  an  "accident  in  con- 
nection with  train  movement,"  but  is  not  a  train  accident.  Finally, 
there  a»re  industrial  accidents  which  are  not  due  in  any  way  to  the 
movement  of  trains,  such  as  those  which  occur  in  shops,  etc.  We 
shall  first  take  up  the  relationship  between  train  mileage,  or  the 
number  of  trains  run,  and  train  accidents,  and  then  the  relation- 
ship between  train  mileage,  or  the  number  of  trains  run,  and  all 
accidents,  excepting  industrial  accidents.  Table  II  shows  the 
number  of  freight  train  miles  and  of  casualties  to  railway  employes 
during  the  period  of  1913-1914. 

TABLE  II— CASUALTIES  TO  EMPLOYES— TRAIN 

ACCIDENTS. 

Freight  Train  Miles.  Killed.  Injured. 

1903 526,000,000  895  6,440 

1904 535,000,000  Inc.  844  Dec.  6,990  Inc. 

1905 546,000,000  Inc.  798  Dec.  7,052  Inc. 

1906 594,000,000  Inc.  879  Inc.  7,483  Inc. 

1907 630,000,000  Inc.  1,011  Inc.  8,924  Inc. 

1908 587,000,000  Dec.  642  Dec.  6,818  Dec. 

1909 568,000,000  Dec.  520  Dec.  4,877  Dec. 

1910 635,000,000  Inc.  715  Inc.  6,791  Inc. 

1911 626,000,000  Dec.  633  Dec.  6,775  Dec. 

1912 612,000,000  Dec.  616  Dec.  7,254  Inc. 

1913 644,000,000  Inc.  569  Dec.  7,051  Dec. 

1914 *612,000,000  Dec.  457  Dec.  4,940  Dec. 

^Estimated  from  freight  ton  miles  and  number  of  locomotives 
assigned  to  freight  service,  according  to  basis  given  in  advance 
sheets  of  report  of  Interstate  Commerce  Commission  for  1914. 
All  accident  figures  are  from  Accident  Bulletin  No.  36  (1910), 
page  18;  Accident  Bulletin  No.  48  (1913),  page  24,  and  Accident 
Bulletin  No.  52  (1914),  page  24. 

Freight  train  miles  figures  are  from  Statistics  of  Railways,  Inter- 
state Commerce  Commission,  for  the  years  named. 

In  the  column  giving  number  of  employes  killed  in  train  acci- 
dents there  are  three  variations  which  do  not  correspond  with 
the  increases  and  decreases  in  freight  train  mileage  in  the  same 
year.     In  1904  there  was  a  decrease  in  the  number  of  employes 
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killed  but  an  increase  in  freight  train  mileage.  In  1913  there 
was  a  decrease  in  the  number  of  employes  killed,  but  an  increase 
in  freight  train  mileage.  In  the  column  showing  employes  injured 
in  train  accidents  there  are  also  two  exceptions  to  the  usual  rule. 
The  number  of  injured  in  1912  showed  an  increase,  while  there 
wais  a  decrease  in  freight  train  mileage.  In  1913  there  was  a 
decrease,  as  compared  with  an  increase  in  freight  train  mileage. 
All  the  other  figures  show  increases  and  decreases  in  freight  train 
mileage,  accompanied  by  similar  changes  in  the  number  of  killed 
and  injured. 

Table  III  shows  the  relationship  between  freight  train  miles 
and  casualties  to  passengers  in  accidents. 


TABLE  III— CASUALTIES  TO  PASSENGERS— TRAIN 

ACCIDENTS. 

Freight  Train  Miles.  Killed.  Injured. 

1903 526,000,000  164  4,424 

1904 535,000,000  Inc.  270  Inc.  4,945  Inc. 

1905 546,000,000  Inc.  350  Inc.  6,498  Inc. 

1906 594,000,000  Inc.  182  Dec.  6,778  Inc. 

1907 630,000,000  Inc.  410  Inc.  9,070  Inc. 

1908 587,000,000  Dec.  165  Dec.  7,430  Dec. 

1909 568,000,000  Dec.  131  Dec.  5,865  Dec. 

1910 635,000,000  Inc.  217  Inc.  7,516  Inc. 

1911 626,000,000  Dec.  142  Dec.  6,722  Dec. 

1912 612,000,000  Dec.  139  Dec.  9,391  Inc. 

1913 644,000,000  Inc.  181  Inc.  8,662  Dec. 

1914 *612,000,000  Dec.  85  Dec.  7,001  Dec. 

*Estimated  from  freight  ton  miles  and  number  of  locomotives 
assigned  to  freight  service,  according  to  basis  given  in  advance 
sheets  of  report  of  Interstate  Commerce  Commission  for  1914. 
All  accident  figures  are  from  Accident  Bulletin  No.  36  (1910), 
page  18;  Accident  Bulletin  No.  48  (1913),  page  24,  and  Accident 
Bulletin  No.  52  (1914),  page  24. 

Fright  train  miles  figures  are  from  Statistics  of  Railways,  Inter- 
state Commerce  Commission,  for  years  named. 

In  Table  III,  in  the  column  (showing  passengers  killed  in  train 
accidents,  there  is  one  exception  to  the  rule  that  increases  and 
decreases  in  casualties  are  accompanied  by  similar  changes  in 
freight  train  mileage.  The  number  killed  in  1906  decreased,  while 
freight  train  mileage  increased.  Under  the  heading,  "Passengers 
Injured,"  there  are  two  exceptions,  these  being  in  the  figures  for 
the  years  1912  and  1913.  In  all  other  instances  the  number  of 
casualties  varied  with  the  number  of  freight  train  miles. 
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RELATION  OF  TRAIN  MILEAGE  TO  ALL  CASUAL- 
TIES TO  PASSENGERS  AND  EMPLOYES. 

We  turn  now  from  casualties  to  railway  employes  and  passen- 
gers caused  by  "train  accidents"  to  casualties  to  employes  and  pas- 
sengers caused  by  all  kinds  of  accidents.  Increases  or  decreases 
in  casualties  to  passengers  and  employes,  and  especially  to  the 
former,  might  be  expected  to  be  more  closely  related  to  varia- 
tions in  the  number  of  passenger  trains  run  than  to  variations 
in  the  number  of  freight  trains  run.  As  a  matter  of  fact,  casualties 
to  both  these  classes  accompany  variations  in  freight  train  mileage 
more  closely  than  variations  in  passenger  train  mileage. 

Table  IV  gives  figures  regarding  passenger  train  mileage  and 
casualties  to  employes  and  passengers  from  all  causes,  1903  to  1914. 

TABLE    IV— CASUALTIES    TO    EMPLOYES    AND 

PASSENGERS— ALL  ACCIDENTS  EXCEPT 

"INDUSTRIAL  ACCIDENTS.'' 

Passenger  Train  Miles.         Killed.  Injured. 

1903 425,000,000  3,554  45,977 

1904 440,000,000  Inc.  3,787  Inc.  51,343  Inc, 

1905 460,000,000  Inc.  3,798  Inc.  55,466  Inc. 

1906 479,000,000  Inc.  4,225  Inc.     '     66,709  Inc. 

1907 509,000,000  Inc.  5,000  Inc.  76,286  Inc. 

1908 506,000,000  Dec.         3,764  Dec.         68,989  Dec. 

1909 *506,000,000  Inc.  2,791  Dec.         63,920  Dec. 

1910 549,000,000  Inc.  3,804  Inc.  82,374  Inc. 

1911 573,000,000  Inc.  3,519  Dec.         60,235  Dec. 

1912 586,000,000  Inc.  3,553  Inc.  65,465  Inc. 

1913 593,000,000  Inc.  3,704  Inc.  74,336  Inc. 

1914 **590,000,000  Dec.         3,115  Dec.         67,059  Dec. 

*Digits  omitted  show  negligible  increase.  Actual  figures  for  the 
years  1908  and  1909  are  505,945,582  and  506,011,038,  respectively. 

**Estimated  from  passenger  miles  and  number  of  locomotives 
assigned  to  passenger  train  service,  according  to  basis  given  in 
advance  sheets  of  statistical  report  of  Interstate  Commerce  Com- 
mission for  1914.  All  accident  figures  are  from  Accident  Bulletin 
No.  36  (1910),  page  18  ;  Accident  Bulletin  No.  48  (1913),  page  24, 
and  Accident  Bulletin  No.  52  (1914),  page  24. 

From  1903  to  1914  passenger  train  mileage  showed  an  increase 
each  year,  excepting  in  1908  and  1914,  in  which  there  were  slight 
decreases.  On  the  other  hand,  in  the  column  showing  the  number 
of  employes  and  passengers  killed  in  all  accidents,  there  were 
decreases  in  the  years  1908,  1909,  1911  and  1914.  In  two  instances 
the  decreases  in  the  number  of  employes  and  passengers  killed 
were  in  years  when  passenger  train  mileage  increased.    The  same 
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statement  also  applies  to  employes  and  passengers  injured.  The 
four  exceptions  show  a  decrease  in  casualties  notwithstanding 
increases  in  number  of  passenger  trains. 

A  comparison  of  Table  IV  and  Table  V  shows  how  much  closer 
is  the  relationship  between  the  number  of  freight  trains  run  and 
the  number  of  casualties  to  employes  and  passengers  than  is  the 
relationship  between  the  number  of  passenger  trains  run  and  the 
number  of  casualties. 

TABLE    V— CASUALTIES    TO    EMPLOYES    AND 

PASSENGERS— ALL  ACCIDENTS  EXCEPT 

"INDUSTRIAL    ACCIDENTS." 

Freight  Train  Miles.         Killed.  Injured. 

1903 526,000,000  3,554  45,977 

1904 535,000,000  Inc.  3,787  Inc.  51,343  Inc. 

1905 546,000,000  Inc.  3,798  Inc.  55,466  Inc. 

1906 594,000,000  Inc.  4,225  Inc.  66,709  Inc. 

1907 630,000,000  Inc.  5,000  Inc.  76,286  Inc. 

1908 587,000,000  Dec.  3,764  Dec.  68,989  Dec. 

1909 568,000,000  Dec.  2,791  Dec.  63,920  Dec. 

1910 635,000,000  Inc.  3,804  Inc.  82,374  Inc. 

1911 626,000,000  Dec.  3,519  Dec.  60,235  Dec. 

1912 612,000,000  Dec.  3,553  Inc.  65,465  Inc. 

1913 644,000,000  Inc.  3,704  Inc.  74,336  Inc. 

1914 *612,000,000  Dec.  3,115  Dec.  67,059  Dec. 

*Estimated  from  freight  ton  miles  and  number  of  locomotives 
assigned  to  freight  service,  according  to  basis  given  in  advance 
sheets  of  report  of  Interstate  Commerce  Commission  for  1914. 
All  accident  figures  are  from  Accident  Bulletin  No.  36  (1910), 
page  18;  Accident  Bulletin  No.  48  (1913),  page  24,  and  Accident 
Bulletin  No.  52  (1914),  page  24. 

Freight  train  miles  figures  are  from  Statistics  of  Railways, 
Interstate  Commerce  Commission,  for  the  years  named. 

Table  V  shows  that  in  every  year  mentioned  except  1912  an 
increase  or  decrease  in  freight  train  mileage  was  accompanied  by  a 
similar  change  in  the  number  of  casualties  to  passengers  and 
employes. 

Table  VI  shows  the  relationship  between  freight  train  mileage 
and  all  accidents  to  employes  only. 
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TABLE    VI— CASUALTIES    TO    EMPLOYES— ALL 

ACCIDENTS  EXCEPT  "INDUSTRIAL" 

ACCIDENTS. 

Freight  Train  Miles.  Killed.  Injured. 

1903 526,000,000  3,233  39,004 

1904 535,000,000  Inc.  3,367  Inc.  43,266  Inc. 

1905 546,000,000  Inc.  3,261  Dec.  45,426  Inc. 

1906 594,000,000  Inc.  3,807  Inc.  55,524  Inc. 

1907 630,000,000  Inc.  4,353  Inc.  62,689  Inc. 

1908 587,000,000  Dec.  3,358  Dec.  56,344  Dec. 

1909 568,000,000  Dec.  2,456  Dec.  51,804  Dec. 

1910 635,000,000  Inc.  3,383  Inc.  68,618  Inc. 

1911 626,000,000  Dec.  3,163  Dec.  46,802  Dec. 

1912 612,000,000  Dec.  3,235  Inc.  50,079  Inc. 

1913 644,000,000  Inc.  3,301  Inc.  57,797  Inc. 

1914 *612,000,000  Dec.  2,850  Dec.  51,938  Dec. 

*Estimated  from  freight  ton  miles  and  number  of  locomotives 
assigned  to  freight  service,  according  to  basis  given  in  advance 
sheets  of  report  of  Interstate  Commerce  Commission  for  1914. 
All  accident  figures  are  from  Accident  Bulletin  No.  36  (1910), 
page  18;  Accident  Bulletin  No.  48  (1913),  page  24,  and  Accident 
Bulletin  No.  52  (1914),  page  24. 

Freight  train  miles  figures  are  from  Statistics  of  Railways,  Inter- 
state Commerce  Commission,  for  the  years  named. 

This  table  shows  that  in  1905  an  increase  in  freight  train  mile- 
age was  accompanied  by  a  decrease  in  the  number  of  employes 
killed  and  that  in  1912  there  were  increases  in  killed  and  injured, 
in  spite  of  a  small  reduction  in  freight  train  mileage,  but  that  with 
these  few  exceptions  every  increase  or  decrease  in  freight  train 
mileage  was  accompanied  by  a  similar  change  in  the  number  of 
employes  killed  and  injured. 

It  should  be  noted  also  that  the  relationship  is  more  marked  in 
proportion  to  the  amount  of  the  increase  in  train  mileage  from  year 
to  year.  For  example,  in  1910  there  was  an  increase  of  11.8  per 
cent  in  freight  train  mileage.  The  increase  in  the  number  of 
employes  killed  was  37.7  per  cent,  and  the  increase  in  the  number 
injured  was  32  per  cent. 

Table  VII  shows  the  relationship  between  the  fluctuations  in 
freight  train  mileage  and  in  the  number  of  passengers  alone  killed 
and  injured  in  all  accidents. 
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Killed. 

Injured. 

321 

6,973 

420  Inc. 

8,077  Inc. 

537  Inc. 

10,040  Inc. 

418  Dec. 

11,185  Inc. 

647  Inc. 

13,597  Inc. 

406  Dec. 

12,645  Dec. 

335  Dec. 

12,116  Dec. 

421  Inc. 

13,756  Inc. 

356  D€c. 

13,433  Dec. 

318  Dec. 

16,386  Inc. 

403  Inc. 

16,539  Inc. 

265  Dec. 

15,121  Dec. 

TABLE  VII— CASUALTIES   TO   PASSENGERS— ALL 

ACCIDENTS. 
Freight  Train  Miles. 

1903 526,000,000 

1904 535,000,000  Inc. 

1905 546,000,000  Inc. 

1906 594,000,000  Inc. 

1907 630,000,000  Inc. 

1908 587,000,000  Dec. 

1909 568,000,000  Dec. 

1910 635,000,000  Inc. 

1911 626,000,000  Dec. 

1912 612,000,000  Dec. 

1913 644,000,000  Inc. 

1914 *612,000,000  Dec. 

*Estimated  from  freight  ton  miles  and  number  of  locomotives 
assigned  to  freight  service,  according  to  basis  given  in  advance 
sheets  of  ^report  of  Interstate  Commerce  Commission  for  1914. 
All  accident  figures  are  from  Accident  Bulletin  No.  36  (1910), 
page  18;  Accident  Bulletin  No.  48  (1913),  page  24,  and  Accident 
Bulletin  No.  52  (1914),  page  24. 

Freight  train  miles  figures  are  from  Statistics  of  Railways, 
Interstate  Commerce  Commission,  for  the  years  named. 

There  was  a  decrease  in  passengers  killed  in  1906,  although 
the  freight  train  mileage  for  that  year  increased,  and  there  was 
an  increase  in  passengers  injured  in  1912  in  spite  of  a  decrease 
in  freight  train  mileage.  With  these  exceptions  increases  and 
decreases  in  freight  train  mileage  were  accompanied  throughout 
the  period  by  corresponding  increases  and  decreases  in  the  num- 
bers of  passengers  killed  and  injured.  Where  the  changes  in 
freight  train  mileage  were  large  the  changes  in  casualties  to  passen- 
gers were  even  larger  in  proportion.  For  example,  between  1909 
and  1910  the  increase  in  fireight  train  mileage  was  only  11.8  per 
cent;  the  increase  in  the  number  of  passengers  killed  was  25.6 
per  cent. 

RELATION  OF  TRAIN  MILEAGE  TO  ACCIDENTS 

TO  TRAINMEN. 

The  legislation  for  the  reduction  and  limitation  of  the  length  of 
trains  is  being  advocated  chiefly  by  representatives  of  the  Brother- 
hood of  Railroad  Trainmen.  One  of  the  principal  arguments  used 
by  them  is  the  number  of  trainmen  killed  and  injured  annually 
and  the  alleged  necessity  of  reducing  the  length  of  trains  in  order 
to  reduce  the  casualties  to  trainmen.  In  view  of  these  facts,  it  is 
somewhat  startling  to  find  that  the  statistics  show  that  there  is 
a  very  close  relationship  between  the  number  of  freight  train  miles 
run  per  year  and  the  number  of  trainmen  killed  and  injured.  This 
fact  is  clearly  brought  out  by  Table  VIII. 
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TABLE  VIII— CASUALTIES  TO  TRAINMEN- 
ACCIDENTS    RESULTING    FROM 
MOVEMENT  OF  TRAINS. 

Freight  Train  Mileage.  Killed.              Injured. 

1903 526,000,000  2,700  25,676 

1904 535,000,000  Inc.  2,114  Inc.  29,275  Inc. 

1905 546,000,000  Inc.  1,990  Dec.  29,853  Inc. 

1906 594,000,000  Inc.  2,310  Inc.  34,989  Inc. 

1907 630,000,000  Inc.  2,537  Inc.  40,755  Inc. 

1908 587,000,000  Dec.  1,955  Dec.  35,872  Dec. 

1909 568,000,000  Dec.  1,372  Dec.  30,300  Dec. 

1910." 635,000,000  Inc.  1,855  Inc.  39,676  Inc. 

1911 626,000,000  Dec.  1,708  Dec.  41,008  Inc. 

1912 612,000,000  Dec.  1,663  Dec.  43,975  Inc. 

1913 644,000,000  Inc.  1,700  Inc.  50,993  Inc. 

1914 612,000,000  Dec.  1,477  Dec.  45,918  Dec. 

From  "Statistics  of  Railways  of  the  United  States,"  Interstate 
Commerce  Commission,  1903-1907,  inclusive,  and  Accident  Bulle- 
tins Nos.  40,  44,  48  and  52  (1911,  1912,  1913  and  1914).  The 
figures  from  1903  to  1907,  inclusive,  are  strictly  comparable;  also 
those  from  1908  to  1914. 

In  1903  there  was  an  increase  in  train  miles  and  a  decrease  in 
the  number  of  trainmen  killed.  In  1912  there  was  a  decrease  in 
train  miles  and  an  increase  in  the  number  of  trainmen  injured. 
With  these  exceptions,  all  increases  in  freight  train  miles  were 
accompanied  by  increases  in  the  casualties  to  trainmen,  and  all 
decreases  in  freight  train  miles  were  accompaniel  by  decreases  in 
the  casualties  to  trainmen. 

RELATION  OF  TRAIN  MILEAGE  TO  ALL  ACCIDENTS. 

When  any  piece  of  legislation  is  advocated  as  a  means  of  increas- 
ing safety  of  railway  operation  the  most  important  point  to  be 
considered  is  the  effect  it  would  probably  have  on  the  total  number 
of  railway  accidents  of  all  kinds.  We  have  already  seen  that  the 
statistics  show  that  accidents  to  passengers  and  employes  increase 
when  train  mileage,  or  the  number  of  trains  run,  increases  and 
decrease  when  the  number  of  trains  run  decreases.  We  are  justi- 
fied, therefore,  in  concluding  that  a  limitation  of  the  length  of 
trains  causing  an  increase  in  the  number  of  trains  run  would 
increase  the  number  of  accidents  to  both  passengers  and  employes. 
But  there  are  other  classes  of  persons,  such  as  those  meeting 
casualties  at  grade  crossings  and  while  trespassing  on  railway 
property,  the  fatalities  and  injuries  to  whom  are  included  in  the 
total  number  of  railway  accidents.  What  effect  are  we  justified 
in  concluding  that  train  limit  legislation  would  have  on  the  total 
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number  of  accidents  to  all  classes  of  persons?  The  relationship 
which  has  obtained  in  past  years  between  the  number  of  freight 
trains  run  and  the  accidents  occurring  to  all  classes  of  persons 
in  connection  with  the  operation  of  trains  is  shown  in  Table  IX. 

TABLE     IX— CASUALTIES    TO     ALL     PERSONS- 
ACCIDENTS    RESULTING    FROM 
MOVEMENT  OF  TRAINS. 
Freight  Train  Miles.         Killed.  Injured. 

1903 536,000,000        9,605        48,361 

1904 535,000,000  Inc.    9,801  Inc.    52,916  Inc. 

1905 546,000,000  Inc.    9,433  Dec.    55,613  Inc. 

1906 594,000,000  Inc.    10,367  Inc.    63,417  Inc. 

1907 630,000,000  Inc.   11,474  Inc.    71,630  Inc. 

1908 587,000,000  Dec.    9,851  Dec.    64,714  Dec. 

1909 568,000,000  Dec.    8,470  Dec.    54,238  Dec. 

1910 *635,000,000 

1911 626,000,000  Inc.  9,957  Inc.  70,922  Inc. 

1912 612,000,000  Dec.       10,185  Inc.  77,175  Inc. 

1913 644,000,000  Inc.        10,550  Inc.  66,688  Inc. 

1914 612,000,000  Dec.         9,893  Dec.         79,388  Dec. 

*Statisitics  for  1910  are  not  available.  The  figures  preceding 
1910  are  from  ''Statistics  of  Railways  of  the  United  States," 
Interstate  Commerce  Commission,  1903-1910,  and  those  following 
are  from  Accident  Bulletins  Nos.  40,  44,  48  and  52  (1911,  1912, 
1913  and  1914). 

The  table  shows  that  in  1905  there  was  an  increase  in  freight 
train  mileage  and  a  decrease  in  the  total  number  of  persons  killed. 
Again  in  1912  there  was  a  decrease  in  freight  train  mileage  and  an 
increase  in  the  total  number  killed  and  the  total  number  injured. 
In  every  other  instance  an  increase  in  freight  train  mileage  was 
accompanied  by  an  increase  in  the  total  number  killed  or  injured, 
or  both,  and  a  decrease  in  train  mileage  was  accompanied  by  a 
decrease  in  the  total  number  killed  or  injured,  or  both. 

SUMMARY  OF  COMPARISONS. 

In  90  per  cent  of  the  201  comparisons  which  have  been  made  in 
the  foregoing  an  increase  in  train  mileage  was  accompanied  by  an 
increase  in  the  number  of  casualties  and  a  decrease  in  train  mileage 
was  accompanied  by  a  decrease  in  accidents. 

Attention  has  already  been  called  to  the  fact  that  ordinarily 
the  increase  or  decrease  in  accidents  is  greater  relatively  than 
the  increase  or  decrease  in  the  number  of  trains  run.  Some  inter- 
esting illustrations  of  this  point  may  be  given.  Between  1909  and 
1910  the  increase  in  freight  train  mileage  in  the  United  States 
was  11.8  per  cent,  while  the  increase  in  the  number  of  employes 
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killed  was  37.7  per  cent,  and  the  increase  in  the  number  of  passen- 
gers killed  was  25.6  per  cent.  Between  1905  and  1907  the  increase 
in  freight  train  mileage  was  15.3  per  cent  and  the  increase  in  the 
total  number  of  passengers  and  employes  injured  was  37  per  cent. 
Between  1907  and  1909  freight  train  mileage  decreased  9.8  per 
cent  and  the  decrease  in  the  number  of  employes  killed  in  train 
accidents  was  49  per  cent,  while  the  decrease  in  the  number  of 
passengers  and  employes  killed  was  44  per  cent.  The  decrease  of 
9.8  per  cent  in  the  freight  train  mileage  between  1907  and  1909 
was  accompanied  by  a  reduction  of  47  per  cent  in  the  number  of 
trainmen  killed  and  28}^  per  cent  in  the  number  of  trainmen 
injured. 

DOES  THE  RULE  HOLD  GOOD  IN  ILLINOIS? 

The  proposed  legislation  specifically  in  question  would  apply- 
only  in  Illinois.  Would  the  increase  in  the  number  of  trains 
run  which  it  would  cause  have  the  same  effects  which  such  legis- 
lation would  have  if  applied  to  the  country  as  a  whole?  It  is 
impossible  to  give  statistics  regarding  the  relationship  between 
train  miles  and  accidents  in  Illinois  alone,  but  it  is  possible  to 
give  statistics  for  the  years  1903  to  1909  for  the  group  of  states  in 
which  Illinois  belongs. 

Prior  to  and  including  1909  the  statistics  of  the  Interstate  Com- 
merce Commission  were  compiled  according  to  groups.  Illinois 
was  in  Group  VI.  The  rest  of  the  group  included  the  states  of 
Iowa,  Wisconsin  and  Minnesota,  the  northern  peninsula  of  Mich- 
igan, and  those  portions  of  Missouri,  North  Dakota  and  South 
Dakota  north  and  east  of  the  Missouri  River.  Train  service  in 
Illinois  may  be  considered  as  subject  to  the  same  general  condi- 
tions as  those  prevailing  throughout  the  group. 

Table  X  gives  statistics  for  Group  VI,  which  are  arranged  in 
the  same  general  manner  as  the  figures  in  the  preceding  tables. 
The  figures  cover  freight  train  mileage  and  numbers  of  casualties 
resulting  from  the  movement  of  trains. 

TABLE  X. 

CASUALTIES    TO    PASSENGERS    AND    EMPLOYES 
RESULTING  FROM  MOVEMENT  OF  TRAINS- 
GROUP  VI,  IN  WHICH  ILLINOIS  IS 

INCLUDED.  Employes. 

Freight  Train  Miles.         Killed.  Injured. 

1903 107,048,780  542  4,129 

1904 107,129,499  Inc.  561  Inc.  5,305  Inc. 

1905 104,771,892  Dec.  512  Dec.  6,710  Inc. 

1906 114,256,779  Inc.  562  Inc.  7,798  Inc. 

1907 121,013,980  Inc.  668  Inc.  8,467  Inc. 

1908 110,509,048  Dec.  459  Dec.  7,125  Dec. 

1909 108,799,266  Dec.  445  Dec.  6,797  Dec. 
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Passengers. 
Freight  Train  Miles.         Killed.  Injured. 

1903 107,048,780  59  1,030 

1904 107,129,499  Inc.  64  Inc.  1,627  Inc. 

1905 104,771,892  Dec.  115  Inc.  1,984  Inc. 

1906 114,256,779  Inc.  68  Dec.  1,973  Dec. 

1907 121,013,980  Inc.  77  Inc.  1,970  Inc. 

1908 110,509,048  Dec.  57  Dec.  1,530  Dec. 

1909 108,799,266  Dec.  33  Dec.  1,859  Inc. 

From  ''Statistics  of  Railways  of  the  United  States,"  Interstate 
Commerce  Commission,  1903-1909,  inclusive.  The  returns  for 
the  years  since  1909  are  not  comparable  with  those  of  preceding 
years. 

This  table  shows  that  the  relationship  established  for  the  United 
States  as  between  increases  and  decreases  in  freight  train 
mileage  and  increases  and  decreases  in  casualties  to  employes 
and  passengers  obtains  generally  in  statistics  for  Group  VI. 

In  the  column  showing  number  of  employes  killed  there  is  no 
exception;  every  fluctuation  in  freight  train  mileage  was  accom- 
panied by  a  corresponding  increase  or  decrease  in  the  number  of 
employes  killed. 

In  the  column  showing  number  of  employes  injured  there  is 
but  one  exception  to  the  general  rule ;  every  fluctuation  in  freight 
train  mileage,  with  this  exception,  was  accompanied  by  a  corre- 
sponding increase  or  decrease  in  the  number  of  employes  injured. 

Casualties  to  passengers  do  not  follow  the  rule  so  closely ;  nor 
is  it  to  be  expected  that  they  would.  Casualties  to  passengers  are 
sporadic ;  they  come  in  bunches.  Casualties  to  employes  are  more 
or  less  of  an  every  day  occurrence,  and  as  has  been  shown  depend 
very  largely  upon  the  number  of  trains  operated.  Moreover,  the 
smaller  the  number  considered  in  establishing  general  relations, 
averages  or  percentages,  the  less  likely  is  any  minor  group  to 
reflect  typical  conditions.  There  are  in  the  column  showing  num- 
ber of  passengers  killed  two  exceptions  to  the  general  rule  and  in 
the  column  showing  number  injured,  three  exceptions. 

It  is  apparent  that  even  in  the  limited  number  of  cases  in  which 
it  is  possible  to  compare  the  statistics  for  the  group  which 
embrace  Illinois  the  general  rule  heretofore  formulated  is  ap- 
plicable. The  general  conclusions  are  applicable  to  Illinois 
conditions. 

CONCLUSIONS. 

(1)  A  reduction  in  the  length  of  freight  trains  will  increase 
the  number  of  trains  to  be  operated. 

(2)  In  railway  operation,  the  controlling  factor  in  casualties 
to  passengers,  employes  and  others  is  the  number  of  trains 
operated. 
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(3)  The  number  of  casualties  to  passengers,  employes  and 
other  persons  therefore  ordinarily  increases  when  the  number 
of  trains  operated  increases  and  ordinarily  decreases  when  the 
number  of  trains  operated  decreases. 

(4)  The  risk  of  accident  to  passengers,  employes  and  others 
ordinarily  increases  in  a  greater  ratio  than  the  increase  in  num- 
ber of  trains  operated  and  ordinarily  decreases  in  a  greater 
ratio  than  the  decrease  in  number  of  trains  operated. 

It  necessarily  follows  from  the  foregoing  that,  altogether  aside 
from  and  in  addition  to  the  enormous  increase  in  railway  fixed 
charges  and  operating  expense  which  would  result,  the  prof>osed 
legislation  limiting  the  length  of  trains,  and  thereby  increasing  the 
number  of  trains  that  would  have  to  be  run,  would  not  increase  the 
safety  of  railway  operation,  but  would  enhance  its  hazards  and 
add  to  the  number  of  passengers,  employes  and  all  other  classes 
of  persons  killed  and  injured. 

The  proposed  legislation,  far  from  being  in  the  interest  of  safety, 
would  do  more  to  reduce  safety  and  increase  accidents  than  almost 
any  other  kind  of  legislation  which  could  be  enacted. 

The  railways  of  Illinois  are  doing  all  they  can  to  promote 
"safety  first."  No  measure  could  be  devised  which  would  tend 
more  forcibly  to  defeat  all  their  efforts  in  this  direction  than 
the  proposed  train  limit  legislation.  "Safety  first"  for  railway 
passengers,  railway  employes,  and  all  other  classes,  demands 
that  this  legislation  be  defeated. 

HOW  TRAIN  LIMIT  LEGISLATION  WOULD 
INCREASE  EXPENSES. 

Few  persons  outside  of  actual  railway  service  seem  to  have 
any  idea  of  the  increase  in  railway  expenses  which  would  be 
caused  by  limiting  freight  trains  to  50  cars.  The  economy  of 
railway  operation  is  most  effectively  promoted  by  hauling 
traffic  in  the  largest  practicable  trainloads.  The  railways  of 
Illinois,  in  common  with  those  of  the  rest  of  the  country,  have 
made  large  investments  expressly  to  enable  them  to  haul 
freight  in  large  trainloads.  If  they  are  prohibited  from  haul- 
ing trains  of  more  than  50  cars  the  large  investment  made  for 
this  purpose  will  be  rendered  valueless.  In  addition,  in  order 
to  handle  the  traffic  in  shorter  and  more  numerous  trains,  it 
will  be  necessary  for  them  to  make  many  changes  in  their 
facilities,  involving  still  further  investment.  These  changes 
would  consist  of  additions  to  their  tracks,  yards  and  other 
facilities,  the  purchase  of  additional  locomotives,  etc.  In  order 
to  handle  the  additional  trains,  it  would  also  be  necessary  for 
them  to  add  many  engineers,  firemen,  conductors,  brakemen 
and  other  employes  to  their  payrolls,  and  to  buy  more  fuel. 
It  is  estimated  that  the  total  increase  in  the  expenses  of  the 
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railways  of  Illinois  that  would  be  caused  by  train  limit  legis- 
lation would  be  $7,350,000  a  year.  The  railways  have  made 
careful  compilations  and  estimates  regarding  the  expenses  to 
which  train  limit  legislation  would  put  them,  and  the  reasons 
for  and  the  estimated  amounts  of  the  increases  that  would  re- 
sult are  as  follows : 

1.  The  railways  have  invested  millions  in  reducing  grades, 
in  building  long  sidings,  yard  and  terminal  tracks,  and  in 
buying  large  and  powerful  locomotives  to  enable  them  to 
handle  traffic  in  long  trains.  This  is  progressive  railroading. 
The  investment  made  in  Illinois  for  this  purpose  which  would 
be  rendered  valueless  by  train  limit  legislation  is  estimated  at 
$53,400,000. 

2.  The  greater  power  and  efficiency  of  the  large  locomo- 
tives now  used  would  be  rendered  inoperative  by  the  limita- 
tion of  the  length  of  trains  to  50  cars.  It  would  be  necessary 
to  run  more  trains  and  therefore  to  have  a  larger  number  of 
locomotives  to  pull  them.  It  would  also  be  necessary  on  many 
roads  to  provide  additional  tracks  and  other  facilities  for  the 
accommodation  of  the  additional  trains.  The  additional  in- 
vestment in  tracks,  locomotives,  etc.,  which  the  proposed  legis- 
lation would  force  upon  the  railways,  would  amount  to 
$19,635,000. 

3.  The  railways  would  have  to  raise  the  capital  to  provide 
this  additional  equipment,  trackage  and  other  facilities.  They 
would  have  to  pay  a  return  on  it.  The  interest  charge  on  this 
new  investment  at  5  per  cent  per  annum  would  be  $981,700. 

4.  For  every  additional  train  which  this  proposed  legislation 
would  force  the  railroads  to  run,  an  additional  train  crew  would 
be  required.  Increases  in  employes  of  other  classes,  such  as 
yardmen  and  switchmen,  would  follow.  Operation  of  addi- 
tional locomotives  to  pull  the  increased  number  of  trains  would 
cause  a  large  increase  in  expenditures  for  fuel.  These  entirely 
new  and  unnecessary  expenses  would  have  to  be  added  to 
operating  costs.  This  annual  increase  in  operating  expenses 
for  wages,  fuel,  etc.,  would  be  $6,368,555. 

5.  Adding  the  annual  interest  charge  on  the  new  invest- 
ment that  would  be  required  to  the  annual  increase  in  labor, 
fuel  and  other  operating  costs,  would  make  an  annual  increase 
in  the  total  expenses  for  the  railroads  of  Illinois  of  $7,350,321. 
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ANNUAL  INCREASE  IN  EXPENSES,  $7,350,000. 

Summarized,  the  above  figures  are  as  follows: 

Total  railway  mileage  in  Illinois 12,611  miles 

Investment  in  Illinois  that  would  be  ren- 
dered valueless   $53,432,807 

New    and    unnecessary    investment    that 
would    be    forced   on    the    railways    of 

Illinois    19,635,327 

Interest  at  5  per  cent  on  this  new  and  unneces- 
sary investment,  per  year $    981,766 

Increase  in  operating  expenses  per  year 6,368,555 

Total  unnecessary  increase  in  railway  expenses 

in  Illinois,  per  year $7,350,321 

WHO  WILL  PAY  THIS  INCREASE  IN  EXPENSES? 

How  are  the  railways  to  get  the  money  with  which  to  defray 
these  increases  in  their  fixed  charges  and  operating  expenses? 
Do  the  travelers  and  shippers  of  Illinois  want  to  pay  $7,350,000 
a  year  more  in  rates  merely  in  order  that  the  railways  may 
employ  men  that  they  do  not  need?  If  the  railways  were  not 
allowed  to  secure  by  increases  in  rates  the  additional  revenue 
which  would  be  required  to  pay  these  additional  expenses,  they 
would  have  to  get  as  much  of  it  as  they  could  by  drastic  eco- 
nomics, which  would  cause  a  deterioration  in  their  service. 
Their  financial  position  is  such  that  they  could  not  stand  these 
increases  in  expenses  unless  their  rates  were  increased  or  their 
service  was  allowed  to  deteriorate.  Do  the  people  of  Illinois 
want  the  railways  forced  to  employ  more  men  than  they  need 
at  the  cost  of  a  poorer  transportation  service? 

TRAFFIC  CONGESTIONS  AND  DELAYS. 

The  physical  plants  and  operating  methods  of  the  railways 
are  now  adapted  to  the  handling  of  traffic  in  large  trainloads. 
It  would  take  them  years  to  so  change  their  facilities  and 
methods  as  to  adapt  them  to  the  handling  of  traffic  in  shorter 
and  more  numerous  trains.  Until  this  had  been  done  it  would 
be  impossible  to  conduct  the  business  satisfactorily  in  seasons 
of  heavy  traffic.  A  road  might  have  enough  locomotives  to 
handle  all  of  its  freight  on  a  certain  division  if  it  could  run 
75-car  or  100-car  trains,  but  might  be  unable  if  it  could  run 
only  50-car  trains  to  furnish  locomotives  to  haul  all  the  cars 
awaiting  movement.  We  warn  the  shippers  of  Illinois  that 
if  this  legislation  should  be  passed  and  there  should  be  a  large 
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increase  in  the  amount  of  traffic  to  be  moved,  there  probably 
would  result  congestions  and  delays  such  as  those  experienced 
in  acute  periods  of  car  shortages. 

In  view  of  all  the  foregoing  facts  it  must  be  clear  that  noth- 
ing but  harm  would  be  done  by  the  passage  of  a  law  limiting 
and  reducing  the  length  of  freight  trains.  The  railways  would 
be  the  immediate  sufferers,  but  the  traveling  and  shipping  pub- 
lic would  suffer  with  and  perhaps  even  more  than  the  rail- 
roads. Therefore,  on  behalf  of  the  railways  of  Illinois  we 
appeal  to  the  farmers,  the  manufacturers,  the  merchants,  the 
wage  earners  and  all  other  classes  of  the  people  of  this  state 
to  co-operate  with  us  in  preventing  this  legislation.  We  appeal 
to  them  in  the  interest  of  the  railways,  but  even  more  in  the 
interest  of  the  public,  whose  welfare  in  this  matter  is  identical 
with  that  of  the  railways. 

THE  RAILWAYS  OF  ILLINOIS. 
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Congress     and     the     Shippers 

By    GEO.    A.    POST 

President,  Railway  Business  Association,  National 
Organization  of  Manufacturing,  Mercantile  and 
Engineering  Concerns  Dealing  With  Steam  Roads 

Answers  to  Questions  of  the  National  Industrial  Traffic  League  upon 
Proposed  Railway  Legislation,  Delivered  before  the  Society  of 
Railway  Financial  Officers,  October  19,  1916,  Washington, 
D.  C. 


/^N  Nov.  20  next  in  this  city  hear- 
^^  ings  will  be  opened  by  a  Joint 
Committee    of    Congress    appointed 
"to    investigate    the    conditions    re- 
lating to  interstate  and  foreign  com- 
merce and  the  necessity  of  further 
legislation  relating  thereto,"  and  to 
report  in  January,  1917.     The  Railway 
Business    Association,    of    which    I 
have  the  honor  to  be  President,  has 
for  many  months  studied  the  defects 
in  the  present  system  of  regulating 
railways    and   advocates    a    number 
of  specific  measures.     We  have  ex- 
changed   views    with    many    other 
business    organizations.      One    such 
body  is  the  National  Industrial  Traf- 
fic League  composed  of  traffic  mana- 
gers of  industrial  concerns  and  traf- 
fic bureaus  of  boards  of  trade.     It 
has   been   my   privilege    to   become 
agreeably  acquainted  with  a  number 
of  the  leaders  in  that  organization 
and  to  have  been  a  guest  at  their 
meetings.      The    League    has    per- 
formed valuable  work  in  promoting 
co-operation   between   the    shippers 
and   the    railways   in   governmental 
matters. 

Traffic  League  Questionnaire 

The  Traffic  League  recently  issued 
to  its  members  and  published  in  the 
press  a  set  of  questions  bearing  upon 


some  of  the  measures  which  will  be 
advocated  before  the  Joint  Commit- 
tee of  Congress  next  month.  The 
desire  of  the  League  as  expressed  in 
this  circular  was  that  the  members 
should  confer  with  their  companies 
or  with  their  associations  as  the  case 
might  be  and  be  prepared  to  express 
authoritatively  at  a  subsequent 
meeting  of  the  League  the  view  of 
those  whom  they  represent. 

I  have  thought  it  desirable  to  com- 
pose a  set  of  answers  to  the  ques- 
tions of  the  League  which  may  serve 
to  stimulate  discussion.  What  I  say 
is  the  result  of  official  opportunities 
for  study  and  conference  but  is  not 
official  in  the  sense  that  every  mem- 
ber of  our  Association  or  even  every 
member  of  its  General  Executive 
Committee  has  sanctioned  it.  I  pre- 
sume some  of  them  would  not  be 
prepared  at  present  to  assent  in  de- 
tail to  propositions  which  are  some- 
what novel  to  all  of  us  and  which 
involve  difficult  constitutional  and 
legal  phases.  On  the  Avhole,  how- 
ever, I  am  confident  that  a  majority 
of  my  associates  concur  in  thinking 
that  along  the  general  lines  indicated 
lies  the  wise  and  safe  course  for 
Congress  to  pursue. 

I  give  the  questions  of  the  League 
verbatim  and  seriatim  with  the 
answer  following  each  question : 


Federal  Control 

1.  Q.  Shall  the  League  favor  ex- 
clusive federal  control  or  regulation 
as  opposed  to  the  present  dual  sys- 
tem? A.  Yes,  except  in  matters 
which  are  distinctively  local,  such  as 
taxation,  location  of  stations,  speed 
limit  of  trains  within  municipalities, 
fencing  ordinances  and  grade  cross- 
ing separation. 

The  service  g-iven  in  the  United 
States  enables  producers  to  compete 
over  a  larger  area  than  ever  has  been 
known  in  any  other  part  of  the 
vv^orld.  Short-line  roads  of  earlier 
days  have  been  consolidated  in  long 
through  systems.  This  enables  buy- 
ers to  obtain  quick  and  regular  de- 
liveries and  promotes  concentration 
for  cheap  production  w^hile  at  the 
same  time  facilitating  competition  in 
the  interest  of  the  consumer.  The 
result  is  that  long  distance  traffic 
is  much  the  greater  part  of  all  traf- 
fic. Shippers  are  able  with  reference 
to  a  predominant  part  of  their  out- 
put to  negotiate  with  a  few  railroad 
systems  for  through  cars  and  trains 
covering  a  territory  which  may  em- 
brace many  states.  Switching  and 
warehouse  facilities  at  terminals  and 
junctions  have  been  a  great  aid  to 
rapid  movement  of  tonnage  and 
hence  to  enlargement  of  selling 
areas.  Except  in  the  East  the  rail- 
road was  the  first  institution  estab- 
lished in  every  town  and  usually 
provided  itself  at  comparatively 
small  expense  with  well  situated  land 
to  use  for  terminal  purposes. 

Terminals  Stunted 

Since  1907  it  has  become  annually 
clearer  that  some  tendencies  adverse 
to  these  were  at  work.  Traffic  man- 
agers for  shippers  have  increasingly 
reported  a  reluctance  of  railway 
managers  to  add  to  operating  ex- 
penses by  improvement  of  -service. 
The  most  serious  result  has  aflfected 
terminals.  Towns  have  grown  into 
cities  and  cities  into  great  metro- 
politan centers.  The  cost  of  land 
has  risen  and  railways  have  found  it 
more  and  more  expensive  to  make 
their  properties  keep  pace  with  the 


growth  of  business.  Inquiry  has 
elicited  the  explanation  that  ex- 
penses on  the  existing  basis  of  ser- 
vice have  steadily  increased  without 
any  systematic  cognizance  of  this 
situation  on  the  revenue  side  by  the 
various  governmental  units.  The 
roads  have  feared  to  undertake 
projects  in  years  of  good  business. 
They  have  apprehended  that  they 
might  either  have  to  cancel  at  the 
next  recession  of  traffic  facilities 
once  afforded  or  find  their  balance 
sheet  with  an  uncomfortably  narrow 
margin  of  safety.  They  have  pre- 
ferred to  avoid  in  many  instances 
establishing  such  facilities. 

Security  Issues  Difficult 

A  substantial  proportion  of  the  in- 
crease in  operating  expenses  has 
been  imposed  by  state  authorities 
and  involves  duplication  of  state  with 
federal  regulation  as  well  as  dupli- 
cation one  state  with  another. 
Physical  facilities  which  have  been 
denied  to  shippers  would  have  en- 
tailed an  addition  to  capitalization. 
In  numerous  instances  inquiry  has 
disclosed  that  a  factor  in  their  dis- 
appointment was  obstacles  placed  in 
the  way  of  security  issues  by  con- 
flicting state  regulations.  In  other 
cases  the  market  for  sale  of  securi- 
ties for  such  purposes  was  said  to 
have  been  practically  closed  because 
rate  regulating  authorities  ignored 
the  effect  of  rising  expenses  upon 
net  income.  Several  states  as  well 
as  Congress  may  in  the  case  of  a 
given  railroad  make  compulsory  ad- 
ditions to  its  expenses. 

All  of  these  agencies  have  author- 
ity over  rates.  No  authority  any- 
where has  responsibility  for  keeping 
the  expenses  within  the  revenue  or 
raising  the  revenue  to  meet  the  ex- 
penses. 

States  and  Rates 

Another  obstruction  to  freedom 
of  trade  has  been  the  rate  policy  of 
several  states.  These  states  so  reg- 
ulate tariffs  as  to  build  up  their  own 
shipping  centers  at  the  expense  of 
centers  in  other  states.  Alleged  dis- 
criminations should  of  course  be  ad- 


judicated  not  by  one  of  the  parties, 
in  this  case  a  state,  but  by  an  im- 
partial tribunal,  obviously  and  neces- 
sarily federal.  The  revenue,  more- 
over, of  a  railway  is  the  sum  of  its 
earnings  from  all  sources.  This  in- 
cludes earnings  on  hauls  wholly 
within  a  state.  If  it  is  the  policy  of 
one  state  to  depress  rates  below  the 
general  average  the  deficit  must  be 
taken  out  of  the  pockets  of  people 
in  other  states. 

Growth  of  Mileage  Curtailed 

One  of  the  brightest  chapters  in 
American  history  is  the  pioneering 
which  has  pierced  the  wilderness  and 
created  new  communities  for  the  de- 
velopment of  American  life  and  the 
consumption  of  American  products. 
This  factor  has  met  with  a  check, 
apparently  more  than  temporary. 
Miles  of  line  increased  1915  over 
1910  7  per  cent.  This  is  no  greater 
than  the  increase  per  cent  in  the 
years  1895  to  1900,  which  embraced 
the  depths  of  industrial  blight  and 
painful  recovery.  Even  1890  to  1895, 
including  two  years  of  depression, 
showed  an  increase  of  10  per  cent ; 
while  the  increase  1905  over  1900 
was  12  per  cent  and  1910  over  1905, 
including  a  panic  period,  10  per  cent 
— all  these  in  comparison  with  7  per 
cent,  1915  over  1910.  Moreover,  the 
latest  years  show  this  check  in  the 
most  acute  degree.  During  1911  the 
number  of  miles  added  was  5,407; 
during  1912,  3,614;  during  1913, 
3,618 ;  during  1914,  3,077,  and  during 
1915,  1,022. 

Curtailment  of  growth  in  mileage 
is  undoubtedly  due  to  the  same  cir- 
cumstances which  have  impeded  pro- 
vision of  facilities  on  existing  lines. 
Whatever  afifects  the  ability  of  the 
railroads  to  market  their  securities 
or  the  judgment  of  their  managers 
and  financial  advisers  as  to  the  wis- 
dom of  new  investment  under  cur- 
rent conditions  has  an  influence  upon 
the  mileage  constructed.  If  ex- 
penses, compelled  by  governments 
or  otherwise,  increase  and  revenues 
stand  still  or  decline,  managers  are 
neither  able  nor  willing  to  sell  stocks 
and  bonds.     It  is  asserted  that  the 


attitude  of  some  state  governments 
has  repelled  construction  of  mileage 
within  the  borders  of  those  states. 
This  is  an  injury  to  shippers  wher- 
ever located  since  it  arrests  the  crea- 
tion of  new  purchasing  centers. 

Interstate  Traffic  Preponderates 

Another  just  complaint  with  the 
present  dual  system  is  as  to  the  qual- 
ity of  routine  administration  for  the 
removal  of  discriminations  and  other 
improprieties  in  rates  and  service. 
If  recourse  is  had  to  state  authority 
there  is  always  the  complication  of 
state  jealousies  and  discriminations 
against  the  people  of  other  states. 
Three-quarters  and  upward  of  the 
business  done  by  the  people  of  any 
state  is  interstate  business.  Many 
times  the  rate  on  a  service  wholly 
within  a  state  exerts  a  determining 
influence  upon  interstate  rates  which 
affect  a  much  larger  traffic.  It  is 
oppressive  for  the  smaller  fraction 
to  control  the  whole. 

Transportation  has  in  the  main 
become  interstate.  If  its  regulation 
were  federal  the  prosperity  thereby 
diffused  over  the  whole  business  of 
the  nation  would  prove  a  greater 
benefit  even  to  those  whose  ship- 
ments are  wholly  intrastate  than  any 
preference  which  they  can  obtain  by 
independent  state  action. 

Federal  Regulation  of  Securities 

2.  Q.  Shall  the  League  favor  ex- 
clusive federal  incorporation  of  all 
common  carriers  and  federal  regula- 
tion of  the  issuance  of  securities? 
A.  Yes. 

From  the  point  of  view  of  the  rail- 
road corporations  it  is  intolerable 
that  what  is  exacted  by  one  state 
should  be  prohibited  by  another  and 
expensive  that  a  road  should  have 
to  incur  the  delay  of  going  from  one 
state  to  another  for  sanction  of  an 
issue  which  in  the  end  may  have 
over-stayed  the  market  of  which  it 
was  designed  to  take  advantage. 
The  market  for  securities  in  the  ex- 
changes of  the  world  is  curtailed  t-' 
cause  such  securities  can  only  bear 
the  sanction  of  one  or  more  states 


and  state  prestige  is  a  vague  thing 
abroad  if  not  at  home  as  well. 

From  the  point  of  view  of  the  gen- 
eral public  federal  regulation  is  no 
less  essential.    While  Congress  com- 
pels expenditures  and  the  Commis- 
sion regulates  rates  no  federal  au- 
thority has  jurisdiction  over  the  is- 
sue of  securities  which  is  itself  an 
occasion   both   for   expenditure   and 
for  charges  upon  the  shipping  pub- 
lic.     Some    states    for    many   years 
refrained  from  giving  their  railroad 
commissions   power   to   order   rates 
changed,  but  even  these  states  im- 
posed some  restriction  upon  the  is- 
sue of  securities.    The  public  should 
if  possible  be  made  to  feel  less  un- 
easy  about   alleged  over-capitaliza- 
tion.    This  will  never  come  to  pass 
until  the  fullest  publicity  at  least  has 
been    provided    under    the    highest 
auspices.    Stability  of  rates  is  an  es- 
sential    to     prosperity.      The     rate 
fabric  will  never  be  stable  so  long 
as  continued  conflict  goes  on  as  to 
the   honesty   and  reasonableness   of 
capitalization. 

Federal  Incorporation 

If  security  issues  are  to  be  regu- 
lated federally  incorporation  should 
also  be  federal.  Some  members  of 
our  Association,  while  favorable  to 
the  federal  tendency,  are  not  yet  pre- 
pared to  urge  that  such  incorpora- 
tion should  be  compulsory.  They 
doubt  the  constitutional  power  of 
Congress  in  this  respect  and  question 
the  wisdom  of  exercising  that  power 
even  if  it  exists.  The  greater  part 
of  the  railway  managers  have  de- 
cided to  favor  compulsory  incorpora- 
tion, even  though  they  must  re- 
linquish the  valuable  privileges 
which  many  of  them  enjoy  under 
state  charters. 

Taxation 

2.  Q.  If  there  is  to  be  exclusive 
federal  incorporation  and  regulation, 
what  shall  be  done  about  taxation? 
Shall  the  state  continue  to  tax,  or 
shall  the  tax  be  fixed  and  controlled 
by  the  federal  government,  and  then 
apportioned  among  the  states  trav- 
ersed  by   the  respective   railroads? 


A.  The  states  should  continue  to  ex* 
ercise  directly  the  function  of  taxa- 
tion, making   whatever  changes   in 
present  arrangements  may  be  neces- 
sary in  order  to  adjust  taxation  by 
the  states  to  federal  incorporation. 
The  people  of  this  country  proper- 
ly   regard   the    taxing    power    as    a 
local  function  with  which  they  ought 
never  to  part.     Leading  authorities 
on  taxation  seem  to  be  unanimous 
on  this  point.    The  conviction  of  the 
people    in    favor    of    that    policy    is 
deeply  rooted,  and  I  have  not  heard 
anyone    advocate    federal    manage- 
ment of  railway  taxation.    Eminent 
lawyers   differ   as   to   the  power   of 
Congress  to  establish  a  standard  of 
state    taxation,    but    public    opinion 
should  be  brought  to  favor  applica- 
tion of  the  same  standards  to  the 
taxation    of     railway    property    as 
other  property.    The  railways  should 
enjoy    as    well    as    obey    provisions 
aimed  to  insure  equality  of  all  before 
the  law. 

Police  Powers 

4.  Q.  If  exclusive  federal  control 
is  to  be  the  policy,  what  shall  be 
done  about  the  police  power  of  the 
state,  the  right  to  regulate  hours  of 
service,  operation  of  trains  on  Sun- 
days and  legal  holidays,  speed  limits, 
fencing,  track  elevation,  etc.?  A. 
So-called  police  powers  should  be  ex- 
ercised by  whichever  jurisdiction  is 
naturally  concerned. 

Hours  of  service  should  be  regu- 
lated federally.  Sunday  and  holiday 
restrictions  upon  train  operation 
should  be  federal ;  otherwise  ordi- 
nances of  one  state  may  deny  to 
shippers  of  another  state  free  access 
to  market  for  perishable  commodi- 
ties. Limit  on  speed  of  trains  seems 
to  be  within  the  province  of  the  mu- 
nicipality but  otherwise  naturally 
federal.  Fencing  is  obviously  a  local 
concern.  Track  elevation,  including 
all  grade  crossing  regulations,  should 
remain  within  the  joint  jurisdiction 
of  the  state  and  the  municipality. 

Changes  in  the  Act 

5.  Q.  What  changes  are  necessary 
in  the  present  act  to  regulate  com- 


merce?  Why?  A.  This  question  is 
answered  under  subsequent  head- 
ings. 

Functions  of  Commission 

6.  If  you  favor  exclusive  federal 
control : 

Q.  (a)  Shall  such  an  act  be  ad- 
ministered by  one  commission? 
A.  I  am  strongly  impressed  with  the 
proposal  that  not  all  the  functions 
now  performed  by  the  Interstate 
Commerce  Commission  should  be 
vested  in  it,  especially  that  the  Com- 
mission should  be  relieved  of  detec- 
tion, prosecution  and  adjudication 
of  infractions  of  the  law. 

Organization  of  Commission 

Q.  (b)  How  many  members? 
How  selected?  A.  The  Interstate 
Commerce  Commission  has  urged 
that  the  number  be  increased  from 
seven  to  nine.  It  has  been  my  ob- 
servation that  the  Commission  has 
always  manifested  reluctance  to  rec- 
ommend provisions  which  w^ould  in- 
volve increase  in  its  appropriation. 
I  would  be  disposed  to  accept  their 
judgment  on  this  point.  I  see  no 
reason  why  selection  of  the  commis- 
sioners should  not  continue  to  be 
through  appointment  by  the  Presi- 
dent and  confirmation  by  the  Senate. 

Tenure  of  Chairman;  Auxiliaries 

Q.  (c)  How^  should  such  a  body  be 
organized?  A.  I  am  uncertain  what 
this  question  is  intended  to  draw 
out.  If  it  refers  to  the  auxiliaries 
through  whijh  the  Commission  is  to 
operate,  this  is  answered  later  un- 
der (d).  If  what  is  meant  is  the 
method  of  selecting  the  chairman 
and  his  tenure  as  such,  I  am  aware 
of  some  sentiment  in  favor  of  having 
the  President  designate  one  of  the 
commissioners  chairman  for  a  stated 
term. 

This  would  be  in  effect  a  return  to 
the  practice  before  the  transfer  of 
Martin  A.  Knapp  to  the  judiciary, 
at  which  time  the  chairmanship  by 
agreement  of  the  commissioners  was 
made  a  one  year  office,  rotating. 
This  question  has  great  importance 


as  bearing  on  the  efficiency  of  the 
work  and  the  continuity  of  policy, 
but  I  do  not  feel  competent  to  pass 
judgment  upon  it.  I  would  favor 
longer  terms  and  somewhat  higher 
salaries  for  the  commissioners. 

Regional  Sub-Commissions 
Q.  (d)  If  regional,  how  should  the 
regions  be  determined?  Why?  A. 
Enlargement  of  the  federal  scope 
must  be  accompanied  by  a  strength- 
ening of  the  federal  mechanism. 
The  Commission  has  been  attempt- 
ing to  adm'nister  regional  routine 
through  examiners.  Such  auxiliaries 
must  be  made  more  responsible. 
Our  committee  is  much  impressed 
with  the  proposal  that  regional  com- 
missions should  be  created  analagous 
to  the  reserve  banks. 

It  would  be  our  idea  that  Con- 
gress, having  obtained  the  advice  of 
the  Commission,  should  prescribe  the 
number  of  districts  and  that  the 
Commission  should  define  their 
boundaries  with  a  view  to  mapping 
out  areas  which  correspond  to  traffic 
movement,  entirely  ignoring  state 
lines.  The  law  might  specifically  in- 
vite the  Commission  to  recommend 
from  time  to  time  changes  in  the 
number  of  districts. 

Appellate  Jurisdiction 

Q.  (e)  Should  the  power  of  the 
regional  commissioners  be  final  or 
subject  to  some  central  body? 
A.  Subject  to  the  Interstate  Com- 
merce Commission,  in  order  to  in- 
sure uniformity  of  policy  through- 
out the  country. 

The  proposal  of  regional  commis- 
sions originates  with  the  railways, 
whose  representative  before  a  com- 
mittee of  Congress  explained  it. 
Under  that  plan  findings  by  the  re- 
gional sub-commissions  would  be 
filed  with  the  Interstate  Commerce 
Commission  and  if  there  were  ex- 
ceptions by  either  litigant  these  ex- 
ceptions would  be  argued ;  in  the 
absence  of  exceptions  within  a  speci- 
fied time  the  decree  from  below 
would  go  into  effect  automatically 
unless  otherwise  ordered  by  the  In- 
terstate Commerce  Commission. 


Reorganization  of  Commission 

7.  If  you  favor  the  present  sys- 
tem : 

Q.  (a)  Shall  the  Interstate  Com- 
merce Comimission  be  reorganized? 
Why?  A.  In  the  sense  indicated  I 
do  not  favor  the  present  system. 
The  answer  to  (a)  has  already  been 
given. 

Divisions  of  the   Commission 

Q.  (b)  If  so,  how?  Merely  by  in- 
creasing its  members  with  authority 
to  subdivide  itself  in  divisions  for 
separate  parts  of  its  work,  or  should 
it  be  largely  increased  w^ith  units 
sitting  permanently  in  different  parts 
of  the  country?  Why?  A.  It  is 
learned  that  what  the  Commission 
had  in  mind  in  asking  Congress  to 
authorize  divisions  of  the  Commis- 
sion to  act  for  the  whole  was  that 
various  functions  to  be  performed  in 
the  main  at  Washington  should  be 
assigned  to  divisions  and  not  that  the 
commissioners  should  have  terri- 
torial divisions. 

The  functions  evidently  referred 
to  which  are  to  be  assigned  to  di- 
visions of  the  Commission  are  such 
matters  as  valuation,  issue  of  secur- 
ities, accounting,  safety  appliances 
and  the  like,  concerning  which  the 
Commission  as  a  whole  can  lay  down 
a  policy  to  be  administered  by  such 
divisions.  Regional  administration 
has  been  referred  to  in  the  answers 
to  6  (d)  and  (e). 

Roads'  Other  Proposals 

8.  Q.  The  League  desires  its  mem- 
bers also  to  discuss  and  offer  sug- 
gestions or  recommendations  upon 
any  phase  of  this  general  subject 
that  may  be  of  interest  to  the  mem- 
ber responding.  A.  It  was  thought 
essential  before  replying  to  your 
circular  to  ascertain  authoritatively 
what  are  the  proposals  of  the  rail- 
ways. 

We  are  assured  that  84  per  cent 
of  the  gross  railway  earnings  of  the 
country  is  represented  in  the  Rail- 
way Executives  Advisory  Committee 
on  Federal  Legislation,  of  which  the 
Chairman  is  Frank  Trumbull  and  the 


General  Counsel  A.  P.  Thom. 
Messrs.  Trumbull  and  Thom  advo- 
cate certain  measures  not  mentioned 
in  the  replies  already  given.  Briefly 
these  are : 

Suspension  of  Rate  Advances 

1.  The  period  of  suspension  of  rate 
advances  should  be  reduced  from  a 
possible  aggregate  of  10  months 
under  the  present  law  to  a  maximum 
of  60  days,  the  increase  to  go  into 
effect  at  the  expiration  of  such  time 
if  not  already  decided,  and  refund  to 
be  made  to  the  shipper  if  the  advance 
shall  ultimately  be  forbidden. 

Is  not  60  days  a  long  enough  time 
to  deprive  the  railways  of  an  advance 
if  it  shall  ultimately  be  declared  that 
they  ought  to  have  had  it  from  the 
beginning?  The  shipper  is  in  no  way 
injured  if  refund  is  made  in  case  the 
increase  is  disallowed.  What  good 
reason  is  there  for  opposing  this 
amendment  ? 

Power  to  Fix  Minimum  Rates 

2.  The  Interstate  Commerce  Com- 
mission should  have  authority  to  fix 
minimum  as  well  as  maximum  rates. 

A    wide-spread    sentiment    exists 
among    shippers    in    favor    of    this 
amendment.      It    was    believed    by 
most  of  us  when  the  power  to  fix  a 
rate  in  place  of  a  rate  declared  un- 
reasonable was   conferred   10  years 
ago  that  no  rate  ever  could  be  too 
low  in  anybody's  interest  and  that 
none  of  us  would  ever  see  the  day 
when  we  would  advocate  power  for 
the  Commission  to  order  rates  main- 
tained   or    raised.      Experience    has 
shown    the    contrary.       Shippers    as 
well  as  railroads  have  reason  to  de- 
sire this  power  bestowed  upon  the 
Commission.    Shippers  find  the  lack 
of  such  authority  an  obstacle  in  the 
adjudication    of    controversies    be- 
tween   shipping   centers   where   the 
main   question   is   not   the    level   of 
rates  but  the  relation  of  one  rate  to 
another.     What  is  in  the  interest  of 
the   shipper  in  that   respect  is  also 
in  the  interest  of  the  railroad.    The 
railroads  have  found  that  one  road 
of  a  regional  group  could  prevent 
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the  others  from  adjusting  a  certain  1907  has  been  our  failure  to  insist 

rate  upward,  possibly  with  the  result  that  the  government  should  recog- 

of   unduly   impairing   total    revenue  nize  in  this  matter  the  responsibility 

and  also  possibly  with  the  effect  that  that  goes  with  power, 

the  commodity  in  question  paid  less  ^ 

than  its  share  of  the  cost  of  trans-  Co-operation 

portation.  In  conclusion  I  desire  to  express 

cordial     approval     of     the     policy 

Adequacy   of  Revenue  adopted  by  the  League  in  arranging 

3.  The  law  should  specifically  im-  for  its  members  to  confer  with  their 

pose  upon  the  Interstate  Commerce  principals      before     expressing      an 

Commission    the    function,    in    rate  opinion  upon  these  important  meas- 

regulation,  of  considering  the  effect  ures. 

of  rates  upon  total  earnings  in  the  No  doubt  the  interchange  of  views 

light  of  expenses  and  hence  the  ef-  suggested  in  their  circular  will  tend 

feet  upon  credit,  to  the  end  that  the  to    draw    the    heads    of    enterprises 

country  may  be  assured  of  adequate  and  of  associations  into  the  prelimi- 

facilities   on   existing   lines   and   of  nary  discussion.    The  shippers  of  the 

healthy  extension  into  new  territory,  country    should    appear    before    the 

This  seems  fundamental.  It  is  the  Newlands  Joint  Committee  of  Con- 
commercial  phase.  It  involves  a  fact  gress  on  or  after  Nov.  20  upon  a 
often  forgotten.  Regulate  railways  platform  and  through  an  organiza- 
howsoever  strictly,  you  cannot  reg-  tion  .completely  representative  and 
ulate  the  investor  and  you  cannot  competent,  not  only  as  to  rates  and 
absolve  a  railroad  from  the  necessity  service  but  as  to  every  element 
of  making  both  ends  meet.  Un-  which  has  to  be  considered  by  those 
doubtedly  the  greatest  defect  in  reg-  responsible  for  the  management  of 
ulation  as  it  has  been  applied  since  industrial  and  mercantile  enterprises. 


REQUESTS  FOR  COPIES 

of  this  pamphlet  will  be  welcome  from  all 
those  desiring  to  place  it  in  the  hands  of 
their  representatives  or  friends.  Copies  fur- 
nished or  sent  direct  to  lists  upon  applica- 
tion to  Frank  W.  Noxon,  Secretary  Railway 
Business  Association,  30  Church  Street,  New 
York. 
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Mr.  Toastmaster.  and  Members  of  the  Chamber  of  Com- 
merce of  Boston: 
I  appreciate  ver}^  deeply  the  compliment  that  you  have 
paid  to  me  by  inviting  me  to  be  your  guest  this  evening, 
and  by  permitting  me  to  say  a  few  words  to  a  body  of  men 
who  represent  much  that  is  wise,  patriotic  and  progressive 
in  New  England.  I  hope  that  it  will  be  my  privilege  and 
pleasure  before  another  year  passes  to  know  more  of  you 
personally  than  I  do  now,  and  to  understand  the  business 
situation  here  and  throughout  New  England  better  than  I 
do  now. 

Work  of  Chambers  of  Commerce  can  and  do  have  a 

Chambers  of      great  effect  in  advancing  the  welfare  of  the 
Commerce  whole  country,  and  in  promoting  a  sound 

public  opinion  about  the  great  questions  of 
the  day.  So  far  as  I  can,  I  hope  to  work  cordially  with 
such  organizations  here  and  in  the  other  good  cities  and 
towns  of  New  England. 

What  is  On  August  9,  1913,  there  was  reprinted 

Transportation?    in  The  Outlook  ''A  Little  Catechism  on 

Money' \  One  of  the  questions  asked  is 
^^What  are  the  things  which  are  exchanged  in  modern  com- 
merce^'' The  answer  given  is 

^^  Those  essential  things  which  are  bought  and  sold, 
as  we  say,  in  modern  commerce   are   food,   water, 
clothing,  shelter  from  inclemency  of  weather  and  cli- 
mate,   human    intelligence    or    skill    and    human 
strength  or  labor'*. 
The  writer  of  the  catechism  failed  to  mention  one  very 
vital  element  in  modern  commerce,  namely,  transportatioa, 
unless  he  included  it  under  the  general  terms  ^^  Human  in- 
telligence or  skill  and  human  strength  or  labor",  all  of 
which  are  needed  of  the  best  quality  in  order  to  produce 
the  high  grade  transportation  that  in  these  modem  daj^ 
is  so  necessary  to  the  health  and  prosperity  of  all,  and  that 
is  so  vitally  necessary  here  in  New  England. 


Professor  James  Mark  Baldwin,  in  Ms  book  The  Indi- 
vidual and  Society,  says,  ^'Business  has  to  do  with  the 
production  of  and  distribution  of  valuable  things — moneys 
utensils — anything  for  ivhich  there  is  a  demand  in  society, 
on  which  society  or  some  individuals  of  it  set  value",  and 
again,  *^To  produce  such  things  in  response  to  the  demamd 
and  to  distribute  them  to  those  from  ivhom  the  demand 
comes  is  the  undertaking  of  business/' 

The  transportation,  or  the  distribution  of  the  numerous 
products  of  New  England  and  of  her  food  and  fuel  is  a  most 
important  business,  not  only  in  itself  but  in  its  relations  to 
all  other  forms  of  business  and  to  society  generally.  Some 
of  my  friends  in  New  England,  New  York  and  Philadelphia 
have  asked  me  to  come  back  to  the  East  and  to  help  in  the 
development  of  this  great  transportation  business,  and  I 
am  very  glad  to  come,  although  I  realize  that  I  am  taking 
up  a  heavy  load  and  trying  to  solve  a  difficult  problem. 

Conditions  My  experience  for  thirty-three  years  has 

in  West  and  been  west  of  the  Mississippi  Eiver  where 
New  England  some  of  the  conditions  are  very  different 
from  those  in  New  England,  but  where 
some  are  much  the  same.  At  points  in  the  West  there  are 
complicated  and  congested  terminals — Chicago — St.  Louis — 
Kansas  City — Omaha — Denver — St.  Paul — Minneapolis — 
Duluth  and  Superior — Spokane — Portland — Tacoma  and 
Seattle.  In  places  the  trackage  is  insufficient  for  the  num- 
ber of  trains  moving  over  it.  There  are  branch  lines  that 
cannot  earn  enough  to  pay  expenses,  to  say  nothing  of  taxes 
and  a  return  on  their  value.  There  is  complaint  and  dis- 
cussion in  communities  about  facilities,  rates  and  service. 
All  of  these  conditions  exist  in  New  England. 

Growth  of  The  growth  that  has  come  and  is  coming 

Country  and        to  that  great  area  west  of  the  Mississippi 
New  England      Eiver  will  have  a  reflex  action  and  a  great 
effect  on  New  England,  and  there  are  cer- 
tain facts  that  are  most  interesting.     Minnesota,  where  I 


have  lived  for  the  past  ten  years,  is  a  beautiful  state  with 
many  natural  resources.  It  is  large  enough  to  include 
within  its  boundaries  all  of  the  New  England  States;  in 
that  State  the  last  census  reports  2,075,000  people  as  com- 
pared with  6,550,000  in  the  New  England  States. 

The  beautiful  States  of  Idaho,  Washington  and  Oregon, 
only  just  beginning  their  majestic  development,  have  an 
area  of  250,000  square  miles  and  less  than  3,000,000  people. 
Austria-Hungary  has  261,000  square  miles  and  nearly  50,- 
000,000  people.  Minnesota,  Idaho,  Washington  and  Ore- 
gon are  as  capable  of  supporting,  in  due  time,  as  dense  a 
population  as  New  England,  and  New  England  can  support 
as  dense  a  population  as  Austria -Hungary. 

What  does  this  mean?  It  means  that  the  West  must 
and  will  grow,  but  it  also  means  that  New  England  must 
and  will  grow.  A  virile,  prosperous  and  happy  people  in 
the  Mississippi  Valley  and  between  there  and  the  Pacific 
Coast  means  an  increasing  purchasing  power  for  those 
things  that  New  England  makes,  and  an  increasing  demand 
upon  her  intellectual  and  financial  capacity.  With  the  growth 
of  New  England  every  agency  that  is  connected  with  and 
necessary  to  that  growth  must  grow  too.  It  means  an  in- 
creasing number  of  her  sons  and  daughters  to  return  each 
year  to  her  schools  and  colleges,  and  to  enjoy  her  beautiful 
sea-coast,  lovely  valleys  and  picturesque  hill  and  mountain 
country. 

Reasons  for  When  I  decided  to  come  back  to  my  old 
Coming  Home  home  in  New  England  some  of  my  friends 
said,  Why  leave  this  great  and  growing 
West  for  a  country  that  is  developed  and  finished?  I  told 
them  that  in  my  judgment  there  Avas  going  to  be  just  as 
much  growth  and  development  in  New  England  in  the  next 
twenty -five  years  as  anywhere  else,  and  there  will  be  if  the 
intellectual  and  financial  ability  of  the  men  in  New  England 
can  co-operate  unselfishly  with  that  end  in  view.  I  told 
them  that  I  had  a  great  love  for  New  England,  and  that, 
strong  as  was  my  feeling  for  the  West,  the  idea  of  spending 


the  last  years  of  my  life  here,  where  my  relatives  and  life- 
Jong  friends  are,  and  where  my  children  are  going  to  school 
and  college,  appealed  very  strongly  to  me. 

Capital  There  is  an  old  saying  that  reads:  ''Man's 

Needed  for  work  lasts  till  set  of  sun;  tvoman's  work  is 

Improvements  never  done."  This  is  true  about  the  rail- 
road. Its  work  is  never  done.  Men  may 
think  they  have  provided  sufficient  transportation  facilities 
for  years  to  come,  but  the  growth  of  the  country  is  so  great 
that  things  that  looked  far  too  big  a  few  years  ago  are  far 
too  small  now.  For  every  dollar  of  gross  earnings  pro- 
duced by  the  railroad  there  is  a  value  in  the  plant  used  of 
nearly  $6.00  upon  which  owners  are  entitled  to  a  fair  return. 
For  every  increase  of  $1.00  in  gross  earnings  which  reflects 
the  increase  in  general  business  in  the  country  there  must 
be  provided  by  someone  more  than  $6.00  of  new  capital  for 
increased  and  improved  facilities. 

For  New  England  to  grow  as  she  will  in  common  with 
the  rest  of  the  country  she  must  have  a  comprehensive, 
adequate  and  safe  system  of  transportation.  The  new 
capital  needed  in  this  section  for  each  increase  of  $1.00  of 
gross  earnings  will  be  greater  than  the  average  in  the 
United  States  because  of  more  perfect  and  luxurious  ser- 
vice demanded. 

Large  Amounts  As  indicating  the  large  sums  needed  by 
for  Safety  the  railroads  in  the  United  States  it  is 

estimated  that  nearly  $700,000,000  will  be 
required  to  replace  wooden  cars  with  steel ;  to  equip  the  rail- 
roads with  suitable  signals  will  cost  nearly  $300,000,000; 
or  nearly  $1,000,000,000  for  these  two  moves  in  the  direction 
of  safety ;  and  in  addition  a  great  amount  of  money  should 
be  spent  for  better  track,  bridges,  stations,  grade  separa- 
tion, etc. 

Importance  of    To  have  a  safe,  adequate  and  smooth  run- 
Work  ning  transportation  machine  in  New  Eng- 
land is  just  as  important   to    her   future 
growth  as  to  have  adequate   banking   facilities,  adequate 


commercial  organizations,  and  a  sensible,  sane  and  honest 
public  opinion  that  will  be  reflected  in  a  government  that 
will  not  be  swayed  by  the  whims,  prejudice  or  fads 
of  the  moment.  To  perfect  that  transportation  ma- 
chine, to  keep  it  ready  to  serve,  to  operate  it  safely  and 
economically  and  in  harmony  with  the  public,  is  a  very 
interesting  and  complicated  problem,  worthy  of  the  best 
intellectual  effort  of  any  man.  To  solve  it  right  will  re- 
quire much  patience,  work  and  money  from  those  both  in 
and  out  of  the  railroad  service,  and  the  problem  appealed  to 
me  very  much  when  some  of  my  friends  paid  me  the  very 
high  compliment  of  asking  me  to  come  here  and  help.  I 
have  a  deep  feeling  of  duty  and  of  pride  in  my  profession 
in  responding  to  the  call  to  help  make  the  transportation 
situation  here  more  satisfactory,  and  so  I  have  come  here 
to  devote  the  best  that  is  in  me  to  this  great  service. 

C.  B.  &  Q.  It  was  my  good  fortune  to  work  for  twenty- 
Mr.  Forbes  three  years  on  the  Chicago,  Burlington  & 
Mr.  Perkins  Quincy,  first  pushed  out  into  the  West  by 
one  of  the  pioneer  railroad  men  of  the  world 
and  one  of  that  fine  type  of  men  of  whom  New  England 
has  produced  so  many — John  Murray  Forbes.  And  then 
later  on  that  road  was  further  developed  to  a  very  high 
degree  by  another  very  fine  type  of  New  England  man  who 
had  one  of  the  ablest  intellects  in  this  country,  and  who 
devoted  forty  years  of  his  life  to  the  work — Charles  Elliott 
Perkins.  He  realized  to  a  very  remarkable  degree  the  fact 
that,  in  the  long  run,  the  railroad  that  is  selling  transporta- 
tion, and  the  people  who  are  buying  transportation  must 
consider  the  interests  of  each  other  and  work  together. 
He  also  realized  that  character,  high  purpose,  scrupulous 
honesty,  not  only  as  to  money,  but  as  to  statement  and 
point  of  view,  were  absolutely  essential  to  the  real  welfare 
of  the  country  and  of  the  railroads  that  were  trying  to 
serve  it.  Yet  with  all  this  he  was  tenacious  and  able  in 
safeguarding  the  rights  of  the  owners  who  had  risked  their 
money  in  building  railroads,  and  he  pointed  out  on  many 


occasions  the  fact,  stated  by  Professor  Baldwin,  that  the 
distribution  of  products  or  things  was  business  just  as 
much  as  the  production  of  things  was  business.  Some  of 
the  difficulties  and  inadequacies  of  the  transportation  ma- 
chine of  the  United  States  to-day  are  the  result  of  drifting 
away  too  far  from  the  idea  that  transportation  is  business, 
which,  in  the  long  run,  must  be  governed  by  the  same  great 
human  and  natural  laws  that  affect  all  human  affairs. 

Management  In  saying  this  I  do  not  wish  to  be  under- 
by  Owners  stood  as  meaning  that  there  should  not  be 
supervision  and  regulation  of  the  great  pub- 
lic service  corporations,  and  that  changing  conditions  do 
not  make  necessary  changes  in  method  and  in  law.  But  I 
do  say  that  care  should  be  taken  not  to  have  that  super- 
vision and  regulation  go  so  far  that  it  practically  takes  the 
real  power  of  management  away  from  those  who  have  in- 
vested their  money  in  the  business.  So  long  as  they  have 
their  money  invested,  so  long  as  they  are  responsible  for 
the  financial  results,  so  long  as  they  give  adequate,  reason- 
able and  safe  service  at  rates  that  will  permit  of  gross 
earnings  sufficient  to  pay  expenses,  taxes,  interest  on  debts, 
take  care  of  depreciation  and  obsolescence  and  pay  a  rea- 
sonable return  to  the  owners,  they  must  have  the  right  to 
decide  many  important  questions,  particularly  those  relat- 
ing to  the  details  of  service,  the  organization  of  the  staif, 
and  the  rules  and  regulations  under  which  the  staff  and 
employes  must  work  to  produce  the  greatest  efficiency  and 
safety. 

Public  Opinion     A  public  opinion  that  will  impress  officers 
and  Safety  and  men  with  the  fact  that  reasonable 

rules  and  regulations  in  the  interest  of 
safeguarding  humaii  life  and  of  efficient  operation  must  be 
made  and  obeyed,  and  that  swift  punishment  will  be  meted 
out  to  all,  whether  directors,  officers,  or  employes,  whether 
members  of  labor  unions  or  not,  who  fail  to  respond  to  that 
public  opinion,  is  of  vital  importance  to  the  welfare  of  all. 
Sentiment  of  this  kind  and  less  insistent  demand  for  high 
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speed  will  do  more  to  insure  safety  than  steel  cars  and 
automatic  signals. 


Mr.  Hill  And  then,  after  twenty-three  years  of  service 

and  the  on  that  great  C.  B.  &  Q.,  and  a  close  associa- 

Northwest  tion  with  Mr.  Perkins  during  a  large  part  of 
that  time,  I  was  equally  fortunate  in  working 
under  and  with  another  most  remarkable  man  who  has 
made  a  lasting  impression,  not  only  on  the  Northwest,  but 
on  the  whole  country — James  Jerome  Hill.  Mr.  Hill  has  a 
peculiar  faculty  of  being  able  to  look  into  the  future,  of 
gauging  the  growth  of  the  country,  and  of  foreseeing  how 
business  will  develop.  He  w^as  the  leader  in  promoting  the 
idea  that  seems  very  simple,  but  was  too  long  neglected 
and  even  now  is  neglected,  namely,  that  the  efficient  use  of 
the  railroad  and  the  (limination  of  waste  in  operating  the 
railroad  are  absolutely  necessary  if,  in  a  country  as  large 
as  the  United  States  and  as  populous  and  prosperous  as  it 
is  and  will  be,  food,  clothing  and  shelter  are  to  be  provided 
at  a  minimum  investment  of  capital  and  at  a  minimum 
charge  to  the  public. 


Value  of  Here  in  New  England,  as  much  as  in  any  part 

Experience  of  the  country,  the  teachings  and  inspirations 
of  these  two  great  masters  of  the  art  of  trans- 
portation are  of  vital  importance.  Here  are  the  most 
complicated  relations  between  the  railroads  and  those  that 
they  are  trying  to  serve.  Here  is  the  greatest  necessity  for 
the  elimination  of  all  waste  and  lost  motion.  Here,  because 
of  the  extreme  difficulty,  both  financial  and  physical,  of 
improving  and  adding  to  the  capacity  of  that  machine  the 
most  efficient  use  of  the  transportation  machine  is  abso- 
lutely essential.  Any  man  who  has  been  fortunate  enough 
to  receive  the  benefit  of  training  under  and  with  these  two 
men  has  had  an  experience  of  priceless  value  to  him  in 
doing  his  daily  work. 


Regulation     During    the    last    five    years    I    have    tried 
and  throughout  the  West  to  present  the  railroad 

Ownership  side  of  the  transportation  question.  Some 
have  criticized  me  and  said  my  motive  was 
purely  selfish  and  that  all  I  was  after  was  increased  earn- 
ings for  the  railroads.  These  critics  did  not  look  quite  far 
enough.  It  is  true  I  had  that  point  in  mind,  as  any  honest 
trustee  for  other  people's  property  should  have.  But  I 
also  had  in  mind  a  much  broader  question,  namely,  that 
the  country  can  not  attain  its  best  growth  unless  the  people 
can  be  made  to  see  that  adequate  and  safe  transportation 
is  absolutely  necessary,  and  that  it  can  not  be  obtained 
through  private  ownership  unless,  under  honest  manage- 
ment, enough  money  is  earned  to  pay  approximately  the 
same  return  to  the  investor  as  is  received  by  investors  in 
other  classes  of  business  in  the  same  territory;  and  in 
addition  lay  up  a  fund  to  provide  for  bad  times — when 
earnings  are  poor.  If  we  are  to  continue  to  have  privately 
owned  railroads  supervised  and  regulated  by  governmental 
authority,  and  if  we  are  to  avoid  ownership  by  the  govern- 
ment, the  owners  and  users  of  the  railroads  must  all  work 
together.  Personally,  I  do  not  believe  in  governmental 
ownership  in  a  country  like  the  United  States  where  our 
political  methods  are  still  in  need  of  improvement. 

The  policy  of  the  Government — National  and  State — 
during  the  last  twenty-five  years  seems  to  have  been  to 
decide  rate  questions  in  the  great  majority  of  cases  in  such 
a  way  that  rates  were  rarely  advanced  and  generally  were 
reduced ; — and  to  introduce  rules,  regulations  and  methods 
that  increased  expenses.  I  am  not  contending  at  this  time 
that  this  policy  was  and  is  wrong — or  that  control  and 
restraint  by  Governmental  authorities  should  cease — 
although  something  could  be  said  about  that  great  ques- 
tion. I  do,  however,  want  to  make  a  plea  that  coupled  with 
restraint  and  control  there  should  be  protection  to  the  own- 
ers of  the  securities.  The  Commissions — both  State  and 
National — naturally  feel  the  great  pressure  of  the  millions 
of  users  of  the  railroads  for  reduced  rates  and  increased 
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facilities.  But  if  the  rates  continue  to  decline,  or  even 
remain  on  the  present  level,  and  if  expenses  are  increased 
by  higher  wages  and  cost  of  materials,  and  by  the  introduc- 
tion of  different  appliances  and  facilities  more  rapidly 
than  the  roads  can  obtain  money,  then  there  is  but  one 
result  for  some  of  the  railroads  of  the  United  States — and 
that  is  bankruptcy.  This  will  naturally  be  preceded  by  a 
desperate  effort  on  the  part  of  the  management  to  postpone 
that  evil  day  as  long  as  possible  by  stopping  every  im- 
provement and  betterment  that  can  be  stopped.  I  believe 
the  Commissioners — ^who  have  such  great  powers — realize 
their  responsibility  to  the  owners  of  the  properties  as  well 
as  to  the  users,  and  I  hope  earnestly  that  they  will  give 
practical  evidence  of  their  realization  by  permitting  some 
advances  in  rates. 

Should  the  Commissions — Federal  and  State — make  a 
positive  declaration  that  rates  may  be  advanced  so  as  to 
permit  the  properties  to  meet  all  of  their  obligations,  pay 
a  fair  return  to  stockholders  and  leave  a  balance  for  im- 
provements, they  will  do  much  for  the  entire  country  and 
particularly  for  New  England.  Such  a  declaration  will  at 
once  inspire  confidence  and  give  to  existing  securities  a 
better  standing  than  they  now  have  both  here  and  in 
Europe;  and  will  help  to  market  new  securities  upon  an 
interest  basis  more  favorable  than  is  now  possible,  because 
of  the  uneasiness  in  the  minds  of  investors  about  the 
future  net  earnings  of  the  railroads. 

Magnitude  of  Let  us  look  for  a  minute  at  a  few  facts 
Transportation  about  the  great  transportation  machine 
Machine  made  up  of  the  New  Haven  and  New  Eng- 

land Lines  and  associated  properties. 
There  are  7,976  miles  of  railroad  and  14,175  miles  of 
track.  Of  the  track  29%  is  in  Massachusetts ;  20%  in  Con- 
necticut; 14%  in  Maine;  13%  in  New  York;  12%  in  New 
Hampshire;  6%  in  Rhode  Island;  4%  in  Vermont;  and  2% 
elsewhere.     (See  Table  A) 

There    are    3,197    locomotives,    8,088    passenger    train 
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cars,  79,522  freight  train  cars,  and  3,541  work  cars.  These 
units  of  rolling  stock,  which  aggregate  more  than  94,000, 
if  coupled  together,  would  occupy  about  750  miles  of  track, 
or  make  an  unbroken  train  which  would  stretch  from 
Vanceboro,  on  the  Canadian  border  in  Maine,  through 
Portland,  Boston  and  New  York  to  and  beyond  Philadel- 
phia. Then  there  is  the  marine  equipment  of  240  steamers, 
tugs,  barges,  etc. 

But  this  rolling  stock  is  not  standing  still.  Each  year 
the  locomotives  run  about  80,000,000  miles;  the  passenger 
train  cars  move  220,000,000  miles;  and  the  freight  cars 
move  624,000,000  miles.  The  total  mileage  of  these  units 
of  equipment  is  2,500,000  miles  per  day,  or  more  than  100,- 
000  miles  every  hour. 

Service  These  impressive  figures  are  even  more  im- 
Rendered  pressive  when  used  as  an  index  of  service  in 
carrying  passengers  and  freight.  Each  year 
the  New  England  Lines  and  associated  properties,  includ- 
ing the  steamboats  and  electric  lines,  carry  252,000,000 
passengers,  a  number  which  is  more  than  double  the  entire 
papulation  of  North  America.  Expressed  in  other  terms, 
the  New  England  Lines  hourly  transport  30,000  people. 

The  figures  for  the  volume  of  freight  business  indicate 
an  immensity  of  transactions  which  few  appreciate.  Every 
year  78,000,000  tons  of  freight  are  carried — 9,000  tons 
every  hour.  The  complexity  of  the  problem,  however,  is 
not  indicated  by  the  tonnage  alone.  In  connection  with  its 
movement  13,600,000  way-bills  are  issued.  Each  way-bill, 
however,  usually  covers  several  items,  and  it  is  estimated 
that  the  number  of  freight  transactions  in  a  year  is  44,- 
000,000,  141,000  for  each  working  day,  or  nearly  5,875  for 
every  hour  of  the  day.  Is  it  to  be  wondered  at  that  some 
shipments  go  astray  or  that  some  freight  is  damaged? 

The  unusual  character  of  the  railroad  business  of  New 
England  is  apparent  when  the  returns  for  the  New  Haven 
road  are  compared  with  those  for  the  entire  United  States. 
Considering  all  the  railroads  of  the  country  as  one  system, 
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two  tons  of  freight  are  transported  to  every  passenger. 
On  the  New  Haven  road  alone,  the  ratio  of  freight  to  pas- 
senger business  is  reversed.  That  road  transports  only 
one-third  of  a  ton  to  one  passenger.  The  passenger  density 
of  the  New  Haven  road  is  more  than  six  times  as  great  as 
that  on  all  the  railroads  of  the  country  considered  as  a 
system.  These  figures  show  the  marked  preponderance  of 
passenger  business  in  New  England.  Through  the  Boston 
South  Station  alone  105,000  people  pass  daily.  The  pas- 
sengers passing  through  that  one  station  each  week  equal 
the  total  population  of  Boston. 

To  have  this  great  transportation  machine  work 
smoothly  with  the  fewest  points  of  obstruction  and  inter- 
ruption— the  least  amount  of  friction,  and  with  the  greatest 
harmony  among  all  its  constituent  parts  means,  in  the  long 
run,  the  furnishing  of  the  best  transportation  service  to  the 
people  of  New  England. 

Revenues  The  operating  revenues  of  all  of  the  prop- 

Payrolls  erties  were  for  the  last  fiscal  year  in  round 

and  Taxes  numbers  $155,000,000.    The  operating  ex- 

penses were  $112,000,000.  Of  operating 
expenses  approximately  $66,000,000  or  59%  was  paid  in 
wages;  an  average  payment  to  each  employee  of  about 
$700.00  a  year.  The  remaining  41%  or  $46,000,000  was 
paid  for  fuel,  supplies,  etc.,  but  a  large  part  of  it  goes  in- 
directly to  labor  engaged  in  the  production  of  the  mate- 
rials purchased.  This  large  pay  roll  is  an  important  factor 
to  the  communities  served  by  the  properties,  as  much  of 
the  money  finds  its  way  each  month  to  merchants  and 
others. 

The  total  taxes  paid  by  these  properties  was  $7,640,000, 
a  very  substantial  contribution  to  the  funds  for  carrying 
on  the  government. 

Stockholders     But  the  people  of  New  England  have  other 

interests  in  their  railroads.    Not  only  is  the 

railroad  service  a  vital  part  of  the  social  organization, 
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but  its  earning  power  as  well  affects  a  large  and  widely 
distributed  number  of  investors.  The  number  of  security 
holders  of  the  New  Haven  and  New  England  Lines  and 
associated  properties  is  estimated  at  60,000.  The  great 
majority  of  them  live  in  New  England.  Of  the  stock  of 
the  New  Haven  road  36%  is  held  in  Massachusetts,  and 
tiie  stockholders  in  Massachusetts  constitute  48%  of  the 
total.  Connecticut  holds  19%  of  the  shares;  New  York 
32%;  and  Rhode  Island  3%.  Of  the  remaining  10%  many 
shares  are  held  by  residents  of  New  Hampshire,  Vermont 
and  Maine.  Of  Boston  and  Maine  stock  88%  is  held  in 
Massachusetts  by  66%  of  the  stockholders;  and  only  3%  of 
the  shares  is  held  outside  of  Massachusetts,  New  Hamp- 
shire and  Maine.  (See  Table  B) 

It  is  conunonly  believed  that  railroad  stocks  are  con- 
centrated in  the  hands  of  a  few.  That  this  is  not  true  of 
the  New  Haven  and  Boston  &  Maine  will  be  apparent  when 
it  is  known  that  43%  of  the  New  Haven  stockholders  own 
only  from  one  to  ten  shares  each,  and  38%  own  from  11 
to  60  shares  each.  With  Boston  &  Maine  stock  the  propor- 
tion of  investors  holding  a  small  number  of  shares  is  even 
more  striking.  Those  who  have  from  one  to  ten  shares 
comprise  60%  of  the  total  shareholders ;  those  holding  from 
11  to  50  shares  make  up  31% ;  leaving  only  9%  with  hold- 
ings which  exceed  50  shares  each.  Of  the  New  Haven  stock 
44%  is  held  by  women  and  15%  by  trustees  and  guardians. 
Of  Boston  &  Maine  stock  49%  is  held  by  women  and  14% 
by  trustees  and  guardians.     (See  Table  B.) 

Employees  To  maintain  and  operate  this  great  trans- 
and  portation   machine   requires   the   services   of 

Investors  from  90,000  to  100,000  men  (92,792  on  last  pay- 
roll). These  employes  and  these  investors  are 
drawn  from  all  walks  of  life.  They  are  human  beings  with 
hopes  and  aspirations  and  joys  and  sorrows.  The  liveli- 
hood of  employes  necessarily  depends  upon  the  return 
from  their  labor  and  this  in  turn  depends  upon  the  pros- 
perity of  New  England  and  the  railroads  of  New  England. 
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In  a  smaller  degree  the  comfort  and  well  being  of  many- 
investors  depend  upon  the  return  from  their  investment, 
and  this  also  depends  upon  the  prosperity  of  New  England 
and  of  her  railroads.  These  investors  and  these  employes, 
with  their  families,  on  the  basis  of  four  to  one,  make  640,- 
000  people,  or  nearly  one-tenth  of  the  population  of  New 
England.  Should  not  their  rights,  comforts  and  feelings 
be  considered  carefully  in  the  current  tempestuous  discus- 
sion in  regard  to  the  New  England  railroads? 

Directors  The   stockholders  of  the  three  important 

and  New  England  railroads — the  New  Haven, 

Their  Powers  the  Boston  &  Maine  and  the  Maine  Central, 
have  selected  forty-eight  men  to  act  as  their 
Directors.  (See  Table  C)  Of  these,  three  sit  on  all  three 
boards  and  eight  sit  on  two  boards.  Of  the  forty-eight 
Directors,  forty-two  live  in  New  England,  four  in  New 
York  and  two  in  Philadelphia.  Those  who  are  also  Di- 
rectors of  the  so-called  Trunk  Lines  outside  of  New  Eng- 
land are  five  in  number. 

These  directors  are  interested  in  the  welfare  of  the 
roads  they  represent,  and  of  the  country  that  those  roads 
are  trying  to  serve.  They  exercise  the  final  powers  of  man- 
agement, and  can  approve  or  disapprove  the  action  of  the 
officers,  and  can  direct  them.  They  cannot  know  all  details 
and  they  must  rely  largely  on  the  reports  and  recomr- 
mendations  of  the  officers  on  whom  rests  the  first  responsi- 
bility of  careful  investigation  of  the  problems  of  manage- 
ment. They  demand  that  the  officers  give  their  undivided 
time  and  attention  to  the  railroad  business,  and  to  working 
harmoniously  with  the  patrons  of  the  roads,  the  employes 
and  the  public  authorities. 

The  report  of  the  Interstate  Commerce  Commission 
about  the  New  England  railroad  situation  was  submitted 
by  Mr.  Prouty  on  June  20,  1913.  Since  then  the  directors 
have  been  engaged  very  busily  in  discussing  the  large  ques- 
tion of  a  new  management  and  of  some  financing  that  is 
imperative.    The  important  suggestions  in  that  report  will 
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be  taken  up  and  considered  very  carefully  and  some  con- 
clusion reached  as  rapidly  as  practicable.  The  very  grave 
importance  of  the  suggestions  and  recommendations  and 
the  source  from  which  they  come  mean  that  they  cannot  be 
decided  hurriedly  and  without  very  thorough  stud3^ 
Already  some  steps  have  been  taken  so  as  to  have  closer 
supervision  of  the  details  of  the  operations  of  the  proper- 
ties. Three  men  have  been  selected  to  fill  the  important 
position  of  President  on  the  Boston  &  Maine  and  Maine 
Central,  on  the  New  Haven,  and  on  the  New  York,  Ontario 
&  Western.  One  large  operating  division  on  the  New  Haven 
road,  formerly  under  one  Superintendent,  now  has  a  Gen- 
eral Superintendent  and  two  Division  Superintendents. 
Other  steps  of  this  character  will  be  taken  if  careful  study 
of  the  situation  shows  that  they  are  necessary  for  efficiency 
and  safety. 

Need  of  It  is  difficult  to  obtain  the  material  things  needed 
Officers  for  the  upbuilding  of  a  railroad,  but  it  is  even 
and  Men  more  difficult  to  get  men.  No  more  important 
work  faces  the  management  than  to  create  a 
staff  of  officers  that  can  carry  on  this  great  work  and  have 
it  so  organized  that  when  for  any  reason  one  man  retires 
there  is  another  to  take  his  place.  Equally  important  is 
the  work  of  encouraging  the  great  army  of  employes  and 
of  inspiring  them  with  a  feeling  of  loyalty  to  New  England 
and  to  the  railroad,  and  of  making  safe  the  conditions 
under  which  they  work.  Every  effort  will  be  made  to  build 
up  a  complete  ^aff  of  officers  and  men  from  those  now  in 
the  service  and  in  New  England,  men  who  know  the  local 
conditions,  and  who  will  respond  loyally  to  suggestions  for 
the  closest,  most  efficient  and  economical  operation.  These 
two  pieces  of  work  are  even  more  important  to  the  travel- 
ling and  shipping  public  than  to  the  owners,  because  the 
daily  work  of  the  railroad  must  be  done,  or  people  will 
starve,  or  freeze,  and  business  stop.  This  daily  work  can- 
not be  done  right  if  officers  and  men  are  harassed  and 
worried. 
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Fair  Let  me  ask  you  in  all  seriousness,  if  service 

Treatment  with  the  New  England  railroads  has  been  at- 
tractive enough  in  the  last  few  years  to  draw 
into  it  men  who  have  any  choice  in  selecting  their  life  work. 
Will  not  better  results  be  obtained  if  more  consideration 
is  given  to  officers  and  men  in  the  service — men  who  are  as 
good  as  those  in  other  walks  of  life,  and  the  large  majority 
of  whom  are  most  anxious  to  do  their  duty?  Is  it  not  in 
the  interest  of  New  England  to  treat  her  servants  in  the 
railroad  service  so  that  the  best  talent  in  the  country  will 
want  to  serve?  Mr.  McDonald,  his  staff  and  employes  are 
trying  to  accomplish  results  on  the  Boston  &  Maine  and 
Maine  Central ;  Mr.  Hustis,  his  staff  and  employes  will  try 
to  do  the  same  on  the  New  Haven  road;  Mr.  Campbell  is 
helping  both  in  tiying  to  adjust  a  complicated  rate  or  price 
list  so  as  to  earn  enough  to  give  the  prompt  and  regular 
service  that  all  want.  Mr.  Kerr  and  his  men  are  doing 
the  same  for  the  Ontario  and  Western.  Other  officers  and 
men  are  doing  their  best  with  other  properties.  I  shall 
work  with  and  through  these  men  and  try  to  have  their 
knowledge  and  experience,  as  well  as  my  own,  used  to  the 
very  best  advantage  for  honest,  economical  management, 
and  for  efficient  and  safe  operation. 

Standard  of       All  of  us  are  animated  with  a  high  purpose 
Conduct  to  do  our  full  duty,  and  we  have  no  desire 

for  self  aggrandizement  and  self  gloriJfiea- 
tion.  Our  reward  will  come,  if,  in  time,  this  complicated 
machine  can  be  adjusted  so  that  it  will  run  smoothly,  with- 
out friction,  pay  a  fair  return  to  the  owners  and  become  so 
much  a  part  of  the  daily  life  of  the  public  that  no  more  at- 
tention is  paid  to  it  than  is  paid  now  to  drawing  water  from 
a  faucet  or  turning  on  an  electric  light. 

Will  we  not  advance  the  interests  of  New  England,  and 
the  peace,  prosperity  and  contentment  of  her  people  if  we 
are  careful  to  be  temperate  and  accurate  in  our  statements 
and  criticisms  of  others,  and  if  we  try  to  follow  the  prin- 
ciple the  patient  Lincoln  laid  down  when  he  said: 
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I  do  the  best  I  knoiv — the  very  best  I  can;  and 
I  mean  to  keep  right  on  doing  so  until  the  end.  If 
the  end  brings  me  out  all  right,  what  is  said  against 
me  wonH  amount  to  anything;  if  the  end  brings  me 
out  wrong,  ten  angels  swearing  I  was  right  would 
make  no  difference/' 

Faith  in  I  have  faith  in  the  future  of  New  England  and 
-Future  in  the  good  sense  and  judgment  of  her  people 
in  arriving  at  the  right  conclusions  when  they 
understand  and  appreciate  the  real  facts.  I  have  hope  that 
a  better  understanding  of  the  railroad  side  of  the  problem 
wdll  be  brought  home  to  the  people,  so  that  they  can  see 
the  difficulties  which  directors,  officers  and  employes  in  the 
railroad  service  are  trying  to  overcome,  and  that  the  people 
will  realize  the  sincere  spirit  which  animates  these  men  to 
do  the  best  they  can  with  a  difficult  situation. 

Mutual  Man-fashion,  we  must  take  the  situation  as  it 

Confidence  is  and  carry  the  burden  as  well  as  we  can. 
We  must  be  thankful  for  the  good  things  of 
the  past,  and  try  so  to  improve  the  situation  that  those 
who  come  after  us  will  be  thankful  for  some  good  work 
and  not  too  uncharitable  about  the  mistakes  that  will  un- 
doubtedly be  made.  We  will  try,  however,  not  to  make  the 
same  mistakes  twice.  It  does  not  seem  as  if  any  positive 
beneficial  results  can  be  obtained  by  a  lack  of  confidence 
and  by  continuous  wrangling.  If  the  people  of  New  Eng- 
land cannot  trust  their  railroad  management,  and  if  the 
railroad  management  cannot  trust  the  people  of  New 
England,  a  situation  is  created  that  is  unfortunate  now  and 
more  unfortunate  for  the  future  and  for  our  children  and 
grandchildren,  because  so  much  needs  to  be  done  in  the 
developing  and  upbuilding  of  the  New  England  States. 
I  believe  we  can  all  trust  one  another,  and  I  for  my  part, 
will  do  all  that  I  can,  and  see  that  the  officers  and  employes 
of  the  various  railroads  do  all  they  can  to  bring  about  that 
condition.  Intelligent  and  wholesome  criticism  is  asked 
for  and  expected,  and  such  criticism  is  a  spur  to  the  man- 
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agement  to  be  faithful  to  their  trust  and  careful  in  their 
work. 

Differences  There  will  always  be  differences  of  opinion 
of  Opinion  between  those  that  you  represent,  buyers  and 
users  of  transportation,  and  those  that  I  rep- 
resent, manufacturers  and  sellers  of  transportation,  be- 
cause buyers  and  sellers  in  the  nature  of  things  will  not 
always  agree  about  the  price  and  the  quality  of  the  article 
or  service  furnished.  In  such  cases  I  hope  we  can  discuss 
the  differences  calmly,  without  prejudice,  and  without  any 
disturbance  to  the  transportation  machine  which  is  so 
delicately  adjusted,  and  without  any  demoralization  among 
officers  and  employes,  because  any  disturbance  of  this 
transportation  machine  reacts  in  many  directions.  I  hope 
that  if  we  should  be  unable  to  agree  among  ourselves, 
we  can  arbitrate  the  matter  in  an  orderly  way  before  those 
tribunals  and  courts  which  have  been  created  for  such 
purposes. 

Complaints  Important  complaints  about  the  railroad  gen- 
about  Rates  erally  arise  from:  (1)  A  desire  of  one  per- 
son or  community  to  have  better  rates  or  bet- 
ter relation  of  rates  than  have  some  other  person  or  com- 
munity. These  complaints  are  very  difficult  to  handle,  be- 
cause the  railroad  must  consider  all  persons  and  all  commu- 
nities, and  is  sometimes  blamed  unjustly  for  not  doing  some- 
thing that  one  person  or  one  community  wants,  when  if  it 
did  so  act  it  would  do  an  injustice  and  invite  other  and  more 
sei*ious  complaints  from  other  persons  and  communities. 

Complaints  (2)  A  desire  of  persons  or  communities  for 
about  improved  physical  facilities,  better  cars,  bet- 

Facilities  ter  stations,  more  and  better  trains,  grade 
separations,  etc.  These  complaints 'can  be  adjusted  only 
by  expenditures  of  very  large  sums  of  money,  which,  of 
course,  can  be  obtained  only  by  earning  it  or  by  borrowing 
it.    Borrowing  cannot  continue  indefinitely  unless  the  rates 
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received  for  service  are  sufficient  to  pay  all  proper  ex- 
penses— taxes,  interest,  and  a  sufficient  margin  to  permit 
some  improvements  to  be  made  each  year  out  of  earnings 
and  some  return  to  the  owners  of  the  securities.  It  is, 
therefore,  to  the  interest  of  everyone  to  realize  that  while 
he,  or  the  community  in  which  he  lives,  would  like  to  have 
his  or  its  particular  rate  reduced,  or  its  particular 
facility  improved,  nevertheless,  in  the  interest  of  New 
England  as  a  whole,  the  general  rate  situation  should 
permit  earnings  sufficient  to  meet  the  payments  above 
described. 

Theodore  It  is  no  disparagement  of  Theodore  Eoose- 
Roosevelt's  velt  to  say  that  for  a  part  of  his  official  life 
Position  he  seemed  to  be  opposed  to  railroads  and 

railroad  methods  as  he  understood  them,  and  yet  in  one 
of  his  messages  to  Congress  he  used  these  words: 

^^Tt  must  not  he  forgotten  that  your  railways  are 
the  arteries  through  which  the  commercial  life  blood 
of  the  Nation  flotvs.  Nothing  could  he  more  foolish 
than  the  enactment  of  legislation  which  would  un- 
necessarily interfere  with  the  development  and  oper- 
ation of  these  commercial  agencies.'* 

Recently,  as  a  keen  observer  and  student  of  public 
opinion,  he  seems  to  realize,  as  do  many  others,  that  there 
is  danger  that  the  people  have  gone  too  far  in  reducing  the 
power  of  the  railroads  to  make  net  earnings.  He  wrote  a 
forceful  article  published  in  The  Outlook  of  July  5,  1913, 
entitled  ^^The  Living  Wage  and  The  Living  Rate^\  Two 
paragraphs  in  that  article  are  pertinent  to  the  New  Eng- 
land railroad  situation.    The  first  is : 

*^But  it  must  he  a  cardinal  principle  in  dealing 
with  honestly  huilt  and  tvisely  managed  railroads 
that  the  investor — the  shareholder — is  just  as  much 
entitled  to  protection  as  is  the  ivage  worker,  the 
shipper  or  the  representatives  of  the  general  public. 
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Unless  the  investor  finds  that  he  is  to  get  a  fair  re- 
turn on  his  money,  he  will  not  invest,  and  in  such 
case  not  only  will  no  new  raihvays  be  built  but  exist- 
ing railways  will  not  be  able  to  repair  the  tuaste,  the 
wear  and  tear,  to  luhich  they  are  subject,  and  will 
not  be  able  to  make  needed  improvements.  All 
governmental  action,  whether  by  the  legislature  or 
the  executive,  should  be  conditioned  upon  keeping 
in  vieiv  this  fact/' 

And  again,  referring  to  the  advance  in  rates  requested  by- 
some  of  the  Eastern  lines : 

^^In  the  concrete  case  before  us  it  is  for  the  Com- 
mission to  determine  tvith  strict  justice  to  all  par- 
ties how  the  relative  and  often  conflicting  demands 
of  the  shareholders,  the  wage  tvorkers,  the  shippers 
and  the  general  public  can  properly  be  met,  I  am 
not  discussing — I  have  not  the  knowledge  ivhich 
woidd  warrant  my  discussing — ivhether  the  rates 
should  be  raised.  If  the  facts  do  not  warrant  a  raise, 
then  the  raise  should  not  be  permitted ;  but  if  justice 
and  the  interest  of  our  people  as  a  whole  demand  a 
raise  in  rates,  then  that  raise  in  rates  shoidd  im- 
hesitatingly  be  authorized.^ 

Pinancial     In  managing  a  railroad,  just  as  in  any  other 
Advice  business,  different  kinds  of  talent  and  ability 

must  be  employed  to  safeguard  the  business — 
engineering  talent,  operating  talent,  commercial  talent,  and 
financial  talent.  In  a  very  large  business  the  best  talent 
should  be  employed  and  the  going  prices  for  such  talent 
must  be  paid.  The  management  of  the  New  England  Lines 
wants  to  use  the  best  financial  talent  it  can  find  to  help  it 
in  raising  the  money  needed.  It  wishes  to  employ  those 
bankers,  no  matter  where  they  live,  who  can  do  the  work. 
It  would  prefer  to  employ  bankers  in  New  York  and  Boston 
who  naturally  want  to  help  the  development  of  the  country 
and  of  the  roads.    The  management  of  the  properties  will 
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be  more  than  pleased  if  New  England  bankers,  banks  and 
investors  will  furnish  their  full  share  of  the  money  needed 
now  and  in  the  future,  and  will  assist  in  obtaining  that 
money  in  the  markets  of  the  world. 

If  a  business  is  stagnant  and  dying  of  dry  rot  no 
new  money  will  be  needed  and  there  will  be  no  need  of 
the  help  of  the  experienced  banker  or  financial  agent;  but 
if  the  business  is  to  grow,  especially  if  it  is  a  public  service 
business,  w^hich  must  respond  to  the  demands  of  the  public 
for  good  service,  new  money  over  and  above  what  can  be 
obtained  from  earnings  is  needed  at  frequent  intervals 
and  in  very  large  amounts. 

The  greater  the  amounts  needed  the  greater  the  need 
of  expert  advice  and  financial  aid  of  the  very  best  quality, 
because  by  training  and  experience  bankers  know  where 
and  how  money  can  be  obtained.  With  proper  aid  from 
bankers  the  officers  of  the  company  will  not  have  their 
attention  too  mucli  diverted  from  the  work  of  careful  man- 
agement, safe  and  efficient  operation,  and  good  service  to 
the  public. 

The  United  States  Government,  State  Governments  and 
Municipahties  all  turn  at  times  to  the  banker  for  his  aid 
in  placing  their  securities  in  the  hands  of  small  investors 
all  over  the  country. 

Money  Arrangements  must  be  made  between  now  and 
Needed  June  1,  1914,  to  pay  off  or  renew  obligations  on 
the  New  Haven  Eoad  of  $46,023,750.  and  on  the 
Boston  &  Maine  and  Maine  Central  of  $29,000,000.  and 
new  money  should  be  obtained  for  use  in  the  next  18  months 
to  buy  equipment  and  make  needed  improvements :  at  least 
$25,000,000.  for  the  New  Haven  and  $15,000,000.  for  the 
Boston  &  Maine.  The  total  of  these  requirements  is 
$115,000,000.00 — and  the  best  financial  ability  is  needed  to 
handle  the  matter,  w^bether  in  New  England,  Boston,  New 
York,  Philadelphia,  London,  Paris,  Berlin,  or  in  all  of 
these  places. 

Already  with  the  aid  of  bankers  in  Boston  and  New 
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York  arrangements  have  been  completed  for  obtaining 
$67,552,400.  for  the  New  Haven  road.  The  money  is  ready 
and  will  be  paid  over  to  the  Company  in  time  to  meet  its 
obligations  if  the  Public  Service  Commission  gives  the 
necessary  authority  to  the  Company  to  issue  securities  for 
that  amount. 

New  England  can  and  will  have  the  kind  of  railroad 
management  and  service  to  which  she  is  entitled.  Payment 
for  this  can  be  made  in  three  ways : 

(1)  By  some  increase  in  rates. 

(2)  By  the  stockholders,  who  live  in  the  country  to  be 
served,  advancing  the  money. 

(3)  By  borrowing  the  money  needed,  wherever  it  can 
be  obtained.  Probably  a  combination  of  all  three  plans  is 
necessary  at  this  time  of  crisis  in  the  New  England  railroad 
situation.  All  are  interested  in  helping  to  uphold  the  credit 
of  New  England  roads  so  that  money  can  always  be  obtained 
on  the  best  terms. 

If  and  when  the  money  needed  is  furnished  the  manage- 
ment proposes  to  spend  it  prudently  in  improving  and  per- 
fecting properties  now  owned.  The  management  proposes 
to  confine  its  activities  to  the  transportation  business. 

Development  of  The  complete  development  of  New  Eng- 
New  England        land's    varied    resources    has    not    been 

accomplished.  The  day  is  not  far  dis- 
tant when  to  a  greater  extent  than  ever  before  the  unused 
water  power  will  supply  the  energy  to  turn  the  wheels  of 
factories  now  here  and  those  which  will  come  with  cheaper 
power  and  adequate  transportation. 

New  England's  farms  must  be  re-peopled,  and  a  change 
is  going  on  even  now.  Progressive  farmers  and  immi- 
grants from  Europe,  are  teaching  a  lesson  which  should 
be  heeded — namely,  that  agriculture  and  horticulture  in 
New  England  can  be  revived  and  pursued  with  profit.  In 
addition  to  this  more  animals  fit  for  food  should  be  pro- 
duced. Modern  scientific  methods,  together  with  hard 
work,  patience  and  intelligence,  should  produce  a  greater 
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proportion  of  the  food  which  New  England  annually  con- 
sumes. 

More  and  more  is  this  region  becoming  the  summer 
playground  for  North  America. 

The  more  factories  and  industries,  the  greater  agricul- 
tural development,  the  larger  influx  of  visitors,  all  will 
mean  more  prosperity  for  New  England,  and  for  her  rail- 
roads. 

Port  of  Boston  and  New  England  have  a  just  pride  in  the 
Boston  harbor  facilities  here,  and  every  reasonable  step 
should  be  taken  to  build  up  this  port  and  to  help 
the  movement  of  business  via  this  port.  The  growth  of 
the  countr}^  back  of  the  port  is  the  best  guarantee  for  the 
success  of  the  port.  With  the  completion  of  the  Panama 
Canal  there  will  be  a  physical  opportunity  for  vessels  to 
clear  from  Boston  direct  to  the  Orient  and  to  the  Pacij&c 
Coast.  Should  capital  be  found  that  is  willing  to  invest  in 
steamer  lines  sailing  between  this  port  and  other  parts  of 
the  country  and  of  the  world  there  will  be  no  effort  made 
by  this  management  to  discourage  such  investment.  On 
the  contrary,  any  movement  that  will  help  to  market  the 
products  of  New  England,  that  will  place  them  in  greater 
quantities  in  the  hands  of  the  ultimate  consumer  will  re- 
ceive support. 

The  Past  As  a  boy  in  Cambridge,  it  was  my  good  for- 

The  Present  tune,  with  three  other  small  boys,  to  spend 
Th.e  Future  one  afternoon  a  week  mth  the  Eev.  Samuel 
Longfellow.  He  read  to  us,  told  us  stories, 
and  now  and  then  took  us  to  see  his  brother,  whose  writings 
are  so  full  of  humanity  and  good  sense.  The  opi,i;Tam  Long- 
fellow emphasizes  in  ^^liyperion"  is  applicable  to  the  pres- 
ent industrial  and  railroad  situation  in  New  England : 

'' Look  not  mournfully  into  the  past,  it  comes  not  hack 
again;  ivisely  improve  the  present.  It  is  thine.  Go 
forth  to  meet  the  shadowy  future  tvithout  fear,  and  with 
a  manly  heart. ^^ 
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New  England  has  had  a  glorious  past  and  has  had  a 
wonderful  influence  in  the  development  of  the  whole  United 
States.  She  has  great  influence  and  power  to-day.  Her 
loyal,  public-spirited  sons  have  always  taken  their  full 
share  of  the  work  in  solving  the  problems  of  the  country. 
Her  own  industrial  and  transportation  problems  will  be 
solved,  and  all  obstacles  will  be  overcome  if  all  will  work 
loyally  together  for  a  greater  New  England,  if  all  will  ex- 
ercise some  of  the  self-denial  and  patriotism  that  Robert 
Gould  Shaw  displayed  when  he  marched  away  to  his  death 
at  the  head  of  his  troops  to  serve  his  country  first  and  his 
family  and  himself  second.  Let  us  all  work  for  the  best 
development  of  all  New  England  first,  and  not  be  swayed 
too  much  by  the  local  or  selfish  interest  of  one  community. 
The  highest  development  and  conservation  of  the  resources 
of  New  England — country,  town  and  city — especially  the 
country,  will,  in  the  long  run,  mean  the  best  development 
for  the  particular  community  in  which  any  individual  may 
be  interested. 


Action  Not    I  appreciate  very  deeply  the  cordial  reception 
Words  given  me  by  the  people  and  the  press  of  New 

England,  and  their  kindly  expressions  and 
sentiment.  Such  friendly  feeling  between  the  people  and 
the  representatives  of  the  railroad  is  most  important  and 
desirable,  and  will  help  to  solve  some  of  the  problems. 
I  hope  most  earnestly  that  the  management  of  the  railroad 
can  act  so  as  to  deserve  your  approval  in  the  future.  I 
realize  full  well,  however,  that  we  must  act  as  well  as  talk, 
in  order  to  produce  results.  There  is  an  old  saying — ^^Fine 
words  butter  no  parsnips^',  and  we  of  the  railroad  ^vill  bear 
that  in  mind  and  be  careful  about  making  promises,  and 
even  more  careful  about  carrying  them  out. 

That  picturesque  poet  of  the  Sierras — Joaquin  Miller — 
wrote  a  stirring  poem  about  Columbus,  his  courage  and 
steadfast  purpose,  and  the  discouragement  of  his  men  who 
complained  and  wanted  him  to  turn  back. 
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*' Behind  him  lay  the  gray  Azores, 

Behind  the  Gates  of  Hercules; 
Before  him  not  the  ghost  of  shores, 

Before  him  only  shoreless  seas. 
The  good  mate  said:  ^Now  must  we  pray. 

For  lol  the  very  stars  are  gone, 
Brave  Admiral,  speak,  what  shall  I  sayf 

^Why,  say,  sail  on!  sail  on!  and  on!' 

^*  Then  J  pale  and  worn,  he  kept  his  deck. 

And  peered  through  darkness.    Ah,  that  night 
Of  all  dark  nights!    And  then  a  speck — 

A  light!  a  light!  a  light!  a  light! 
It  grew,  a  starlit  flag  unfurled! 

It  grew  to  he  Time's  hurst  of  dawn. 
He  gained  a  world;  he  gave  that  world 

Its  grandest  lesson,  ^On,  sail  on!'  " 

And  so  in  New  England  there  is  no  good  reason  for 
doubt,  and  discouragement,  but  every  reason  to  be  stead- 
fast, courageous,  and  to  ^^Sail  on!  and  on!  and  on!'*  and 
put  New  England  in  even  a  higher  place  than  she  occupies 
to-day  morally,  physically,  agriculturally,  intellectually, 
commercially,  industrially  and  financially. 
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TABLE  A. 

Distribution  of  Eoad  and  Track  Mileage 

New  York,  New  Haven  &  Hartford,  Boston  &  Maine, 
Maine  Central  and  Allied  Properties 

September — 1913 

Eoad  Mileage 

States  Miles     Per  Cent. 

Maine 1,346.73  16  8 

New  Hampshire...  1,174.22  14.7 

Vermont 403.29  5.1 

Massachusetts 1,882.82  23.6 

Ehode  Island 491.67  6.2 

Connecticut 1,549.96  19.4 

New  York 925.04  11.6 

Pennsylvania 53.66  .7 

New  Jersey 53.07  .7 

Quebec 90.59  1.1 

New  Brunswick. . . .  5.10  .1 


Track  Mileage 

Miles 

Per  Cen 

1,923.75 

13.6 

1,697,45 

12.0 

537.98 

3.8 

4,144.90 

29.3 

838.98 

5.9 

2,808.89 

19.8 

1,863.41 

13.1 

139.56 

1.0 

106.14 

.7 

109.42 

.8 

5.10 

Total 7,976.15      100.0      14,175.58      100.0 
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TABLE  B. 


Classification  of  Outstanding  Capital  Stock 

New  York  New  Haven  &  Hartford  Eailroad   Company 

as  of  July  1,  1913. 


Number  of    Per       Number  of 


Per 


Total 


Shares.    Cent.     Shareholders       Cent. 


Massachusetts  . . 

571,009 

36.29 

11,481 

47.90 

Connecticut   .... 

306,766 

19.54 

5,682 

23.70 

New  York   

495,602 

31.56 

3,510 

14.65 

Ehode  Island   . . 

47,606 

3.05 

735 

3.07 

Elsewhere    

150,196 

9.56 

2,560 

10.68 

1,571,179    100.00  23,968      100.00 


Boston  &  Maine  Ra^ilroad  Company 
as  of  July  1,  1912 


Massachusetts   . 
New  Hampshire 

Maine   

Elsewhere    


375,691 
17,543 
19,158 
14,156 


88.1 
4.1 
4.5 
3.3 


Total 426,548     100.0 


5,372 

66.2 

1,446 

17.8 

622 

7.6 

682 

8.4 

8,122      100.0 
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TABLE  B.  (continued) 
Distribution  of  Shares. 


Number  of  Shares 

;             N.  Y,  N.  H.  &  H. 

Per    cent 

B.  &  M. 

Per    cent 

1  to  10  shares, 

inclusive      10,222 

42.6'^ 

4,895 

60.2 

11  to  50 

do                8,987 

37.6 

2,531 

31.2 

51  to  100 

do                2,383 

9.9 

403 

5.0 

101  to  500 

do                2,012 

8.4 

264 

3.2 

501  to  1,000 

do                   217 

.9 

15 

.2 

1,001  and  over 

147 

.6 

14 

.2 

23,968    100.0  8,122    100.0 

Distribution  of  Shareholders. 

N.Y.N.H.&  H.EE.Co.  Boston  &  Maine. 

Stockholders               Number  Percent.  Number  Percent. 

Males 9,008        37.9  2,742        33.8 

Females 10,474        43.5  3,941        48.6 

Trusts  and  Guar- 
dianships         3,702        15.4  1,116        13.6 

Insurance  Companies 
and  other  corpora- 
tions            784          3.2  323          4.0 


Total . 23,968      100.0  8,122      100.0 
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TAJBLE  C. 

Directors  of  the  New  York,  New  Haven  &  Hartford, 
Boston  and  Maine  and  Maine  Central  Railroads. 

September  30,  1913 

Residents  of  Total 

Railroad  New  England  New  York  Phildelphia 

New  York,  New 
Haven  &  Hart- 
ford Railroad.  21  4  2  27 

Boston  &  Maine 
Railroad 18  18 

Maine  Central 
Railroad 16  1  17 

Total 55  4  3  62 


\ 


1 


Number  of  directors  serving  on  boards  of 

the  tbree  Companies 3 

Number  of  directors  serving  on  boards  of 

two  of  the  tbree  Companies 8 

Number  of  directors  serving  on  board  of 

one  of  the  three  Companies 37 

Total  number  of  directors 48 

residential  distribution  of  directors. 

Massachusetts   12 

Connecticut    15 

Maine 9 

New  Hampshire 5 

Rhode  Island 1 

New  York 4 

Pennsylvania 2 

Total 48 
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Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Kepresentatives, 

Washington,  D.  C,  Fehruary  1,  1916. 

The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  C.  Adam- 
son  (chairman)  presiding. 

STATEMENT    OF   HON.   JUDSON    C.    CLEMENTS,    INTERSTATE 

COMMERCE  COMMISSION. 

The  Chairman.  Judge  Clements,  if  yon  will  take  the  stand  the 
committee  will  he  glad  to  hear  from  you  on  the  proposition  you  have 
to  present. 

Commissioner  Clements.  I  came  up  here  on  the  request  of  Mr. 
Rayhurn,  and  not  that  I  have  anything  to  volunteer.  I  do  not  know 
what  I  am  asked  to  talk  ahout.     I  am  just  here  on  invitation. 

Mr.  Rayburn.  I  asked  you  to  come  here,  Judge  Clements,  and  talk 
about  this  bill.     The  commission  advocated  this  bill  the  last  time. 

Commissioner  Clements.  Which  bill  is  that? 

Mr.  Rayburn.  The  bill  for  giving  greater  publicity,  amending  sec- 
tion 20  and  section  20a  in  the  bill.  The  principal  part  of  the  addition 
to  section  20  of  this  bill  is  to  give  the  commission  power  to  go  into 
correspondence  and  documents  regardless  of  the  nature  thereof.  In 
other  words,  to  try  to  cure,  if  you  can,  the  Supreme  Court  decision 
in  the  L.  &  N.  case  in  which  you  tried  to  go  into  the  correspondence 
and  they  held  you  could  not  do  it.  And  the  principal  part  of  the 
addition  to  section  20a  of  this  bill  is  that  giving  the  Interstate  Com- 
merce Commission  power  of  veto  to  the  issue  of  new  stocks  and  bonds 
by  railroad  corporations. 

Commissioner  Clements.  Taking  up  the  first  matter,  I  have  noth- 
ing to  add  to  what  has  been  said  heretofore,  that  is,  the  desirability 
of  an  amendment  of  the  act  which  will  ena]>le  the  commission  to  have 
access  to  and  inspect  correspondence.  The  views  of  the  commission 
have  not  changed  any  since  our  last  communication  to  you  on  this 
subject.  It  is  referred  to  in  our  last  annual  report,  and  we  gave 
attention  to  proposed  provisions  in  the  bill  to  which  you  refer  on  that 
subject. 

Mr.  Sterling.  To  what  commission  do  you  refer  ? 

Commissioner  Clements.  To  the  Interstate  Commerce  Commis- 
sion. As  I  understand  it  the  provisions  in  the  Rayburn  bill  are  in 
substantially  the  language  which  the  commission  thought  at  that 
time  was  adequate  to  accomplish  the  purpose.  It  was  pointed  out 
then  that  it  was  v^ery  important  in  aid  of  its  investigations  relating 
to  transactions  between  railroads  and  between  them  and  their 
patrons  involving  possible  violations  of  the  law,  etc.,  to  have  access 
to  the  correspondence,  wherein  the  evidence  largely  rested,  the  Su- 
preme Court  having  held-  that  though  the  commission  is  authorized 
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under  the  existing  law  to  examine  documents,  books,  accounts, 
memoranda,  etc.,  and  prescribe  the  manner  and  form  in  which  the 
accounts  shall  be  kept,  but  that  the  law  does  not  cover  correspon- 
dence. 

Now  you  can  readily  see  how  easy  it  is  to  cover  the  details  of  any 
kind  of  transaction  in  a  letter  or  in  letters  without  putting  it  in  a 
book,  and  therefore  have  it  where  it  is  not  open  to  inspection. 

The  commission  has  had  occasion  in  respect  to  three  phases  of  its 
work  to  examine  the  affairs  of  the  carriers  in  their  offices.  First, 
through  what  we  call  our  division  of  inquiry,  which  is  organized  for 
the  purpose  of  ascertaining,  by  inspection  of  the  carriers'  accounts, 
evidence  of  violations  of  the  law  such  as  rebates  and  violations  of 
the  Elkins  Act,  and  all  that  kind  or  class  of  transactions  which  are 
forbidden  by  the  statute,  and  for  which  penalties  are  prescribed. 

It  quite  often  happens  that  in  the  examination  of  accounts,  docu- 
ments, and  books,  those  things  which  under  the  decision  of  the  Su- 
preme Court  we  do  have  access  to  through  our  examiners,  a  trans- 
action will  look  suspicious,  and  yet  the  animus,  the  intent  or  lack 
of  intent,  will  be  cleared  up  or  emphasized  in  correspondence.  In 
some  instances  while  the  vouchers  and  books  have  indicated  a 
probable  misdemeanor,  upon  examination  of  the  correspondence  it 
has  been  clearly  established  that  the  transaction  was  lacking  in 
intent  to  violate  the  law.  On  the  other  hand,  an  examination  of  the 
correspondence  sometimes  indicates  and  clears  up  beyond  question 
an  intent  to  do  a  thing  which  is  known  to  be  a  violation  of  the  law. 

Mr.  EscH.  Does  this  bill,  Commissioner  Clements,  meet  the  decision 
of  the  Supreme  Court  in  the  Louisville  &  Nashville  case  ? 

Commissioner  Clements.  That  is  what  it  is  intended  to  meet. 
That  is  the  sole  purpose  of  it. 

Mr.  EscH.  And  give  you  supervision  then  of  the  correspondence  of 
the  carriers  ? 

Commissioner  Clements.  Yes;  access  to  them  rather  than  super- 
vision. • 

Mr.  CoADY.  What  is  the  purpose  of  the  language  on  page  5,  lines 
13  to  17,  inclusive?  They  seem  to  be  to  me  very  broad  and  compre- 
hensive, after  designating  certain  powers  vou  should  have  under  this 
bill. 

Commissioner  Clements.  Is  that  the  present  Rayburn  bill? 

Mr.  CoADY.  This  is  in  black  type  on  page  5.     The  language  is: 

In  addition  to  the  certificates  and  reports  herein  mentioned  the  commission  may- 
require  the  carrier  to  furnish  any  further  statement  of  fact  or  evidence  that  it  may- 
deem  necessary  or  appropriate  relating  to  business  transactions  of,  for,  or  with  said 
carrier. 

Commissioner  Clements.  Does  that  not  allude  to  control  of  capi- 
talization ? 

Mr.  CoADY.  No,  I  think  not. 

Mr.  Rayburn.  It  has  reference  to  what  publicity  may  require. 

Commissioner  Clements.  That  is  preceded  by  this  new  language 
in  black  type: 

The  commission  shall  have  the  po-wer  to  investigate  all  financial  transactions  of 
said  carriers  ar.d  to  examine  into  the  actual  cost  and  value  of  property  acquired  by,  or 
services  rendered  to,  said  carriers.  The  carrier  may  be  required  by  order  of  the 
commission  to  disclose  every  interest,  direct  or  indirect,  of  the  directors,  stockholders, 
officers,  agents,  attorneys,  employees,  receivers,  or  operating  trustees  of  such  carrier 
in  any  transaction  under  investigation. 
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Mr.  Raybihin.  That  comes  under  the  special  reports  that  the  rail- 
roads are  forced  now  to  make  to  the  commission  ? 

Commissioner  Clements.  Yes. 

Mr.  Raybuen.  That  was  language  suggested  by  the  commission 
when  this  bill  was  up  in  1914,  as  well  as  the  provisions  to  allow  them 
to  go  into  correspondence  and  documents  n^gardlcss  of  the*  dates, 
etc.,  in  order,  as  they  thought  at  that  time,  to  make  the  publicity  of 
the  thing  and  their  knowledge  of  the  transactions  complete. 

Commissioner  Clements.  That  is  just  a  broad  provision  for  the 
purpose  of  enabling  the  commission  to  call  for  any  specific  informa- 
tion as  to  any  fact  or  circumstance  it  may  discover  that  points  to 
anything  concerning  which  it  ought  to  be  informed  and  to  have  a 
full  disclosure  as  to  what  may  be  involved. 

The  Chairman.  If  you  accidentally  found  something  you  had  not 
thought  of,  you  ought  to  be  allowed  to  follow  it  up  ? 

Commissioner  Clements.  Yes;  if  we  come  upon  any  clues  that 
indicated  something  that  ought  to  be  looked  into,  it  would  enable  us 
to  call  for  complete  information  as  to  the  facts. 

Mr.  EscH.  I  notice  in  that  language  you  read.  Judge,  that  the 
commission  can  require  the  disclosure  of  interest  on  the  part  of 
directors,  stockholders,  officers,  agents,  and  attorneys.  Might  that 
not  violate  the  protection  that  is  given  to  the  relation  of  attorney 
and  client? 

Commissioner  Clements.  That  is  a  matter  that  has  been  discussed 
more  or  less.  It  is  readily  to  be  seen  that  the  facts  and  details 
about  anything  that  a  carrier  is  doing  or  any  transaction  upon  which 
it  enters,  such  as  an  arrangement  with  any  other  company  or  con- 
cern, may  rest  in  correspondence  with  an  attorney.  As  you  know, 
they  have  many  attorneys — general  attorneys,  special  attorneys, 
etc.,  for  the  various  classes  of  their  business.  So  that  it  would  not 
be  a  difficult  matter  to  have  most  any  kind  of  an  arrangement  dealt 
with  in  the  correspondence  of  an  attorney,  and  the  commission  has 
felt  that  if  full  disclosure  were  required  there  would  be  an  opportunity 
to  reach  the  matter  however  it  is  transacted. 

Mr.  Hamilton.  When  you  send  for  this  information,  of  course 
you  take  it  into  consideration  ? 

Commissioner  Clements.  Yes. 

Mr.  Hamilton.  That  becomes  evidence,  I  take  it,  before  the  com- 
mission. Now,  how  do  you  reconcile  this  or  differentiate  it  from 
what  you  undertook  to  state  at  the  outset,  as  I  understood  you  were 
endeavoring  to  remedy  the  laAV  by  reason  of  a  decision  of  the  court 
on  Mr.  Esch's  inquiry? 

Commissioner  Clements.  Well,  the  court  held  that  under  the  law 
as  it  now  stands  we  may  have  access,  through  our  examiners  and 
inspectors,  to  the  books,  accounts,  documents,  and  memoranda,  and 
that  we  may  prescribe  the  form  and  manner  in  which  the  books  and 
accounts  may  be  kept,  so  there  may  be  uniformity  of  method  in 
making  charges  and  credits,  and  stating  accounts  generall}^  in  every 
railroad  office. 

Mr.  Hamilton.  Was  this  clause  in  the  bill,  which  has  just  been 
read,  incorporated  there  for  the  purpose  of  compliance  %vith  that 
decision  ? 
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Commissioner  Clements.  I  was  going  to  discuss  the  decision. 
When  we  wove  making  a  general  investigation  of  the  Louisville  & 
Nashville  Railroad  Cc.^s  affairs,  we  undertook  to  examine  the  cor- 
respondence in  their  office.  This  they  refused  to  permit,  making  the 
point  that  under  the  law  they  were  not  required  to  submit  to  such 
an  examination;  that  the  commission  had  no  such  authority  under 
the  law,  which  contentions  the  Supreme  Court  sustained.  This  bill 
is  intended  to  overcome  that  difficulty,  to  the  end  that  we  may  have 
access  to  carriers'  correspondence  as  well  as  to  their  books,  accounts, 
vouchers,  etc. 

Mr.  Hamilton.  Does  this  language  which  has  just  been  read  in  the 
bill — is  it  your  theory  that  overcomes  that  difficulty? 

Mr.  Rayburn.  That  does  not  bear  on  it  all.  Section  20  of  the  act 
to  regulate  commerce  deals  almost  wholly  with  the  fact  of  what  the 
Interstate  Commerce  Commission  is  allowed  to  call  on  the  railroads 
for.  In  other  words,  it  is  the  publicity  feature  of  the  act  to  regulate 
commerce,  and  those  powers  that  are  given  to  the  Interstate  Com- 
merce Commission  to  allow  itself  to  surround  itself  with  all  the  facts 
regarding  the  physical  transactions  of  railroad  companies.  This  is 
just  an  extension  of  that. 

Mr.  Hamilton.  If  the  commission  is  permitted  to  send  for  the 
information,  then  obviously  their  purpose  is  to  take  it  into  considera- 
tion. Why  should  the  commission  be  permitted  to  send  for  it  if  they 
can  not  take  it  into  consideration  ? 

Mr.  Rayburn.  The  part  in  this  bill  that  bears  directly  upon  the 
L.  &  N.  decision  will  be  found  beginning  on  line  9,  on  page  6,  in  which 
it  says — the  law  as  it  now  stands  reads  this  way: 

The  commission  shall  at  all  times  haA^'e  access  to  all  accounts,  records,  and  memo- 
randa relating  to  financial  transactions,  etc. 

In  this  bill  there  is  written  after  the  word  '^ memoranda,"  ^'corre- 
spondence, documents,  papers,  and  other  writings,  regardless  of  the 
dates  thereof." 

Mr.  Hamilton.  On  what  page  is  that? 

Mr.  Rayburn.  TTiat  is  on  page  6,  incorporated  in  the  paragraph, 
lines  9  to  15.  TTiat  is  the  one  provision  in  the  bill  that  is  supposed 
to  cure  the  defect,  as  Judge  Clements  says  in  the  law  now,  and  which 
prevented  them  from  going  into  this  matter  in  reg^^rd  to  the  L.  &  X. 
case.  But  this  bill  here,  on  page  5,  beginning  on  line  4  and  extend- 
ing to  line  17,  inclusive,  carries  out  the  other  part  of  the  bill,  the  law 
as  it  now  stands  relating  to  the  publicity  in  transactions  of  railroad 
companies,  and  giving  the  commission  power  to  surround  themselves 
with  additional  facts,  that  they  may  know  how  in  the  future  to  judge 
better  the  conditions  under  which  the  railroads  are  conducting  their 
transactions. 

Mr.  Hamilton.  In  other  words,  one  provision  provides  they  may 
send  for  this  information,  and  the  next  provision  that  they  may  take 
it  into  consideration  ? 

Mr.  Rayburn.  No. 

Mr.  Fscii.  I  suggest  we  hear  the  judge. 

Mr.  Hamilton.  Judge  Clements  wiU  clear  it  up  undoubtedly. 

Commissioner  Clements.  The  second  thing  I  had  to  say  about 
the  experience  of  our  inspectors  is  that  we  have  a  corps  of  what  we 
call  examiners  of  accounts,  who  have  been  appointed  under  the  gen- 
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eral  provisions  of  section  20,  for  the  purpose  of  inspecting  the  books 
and  accounts  of  the  carrier  generally  to  the  end  that  they  may  be 
kept  with  uniformity,  so  that  our  annual  report  made  from  all  of 
these  separate  reports  on  the  basis  of  expenditures,  investments, 
depreciation,  etc.,  should  speak  one  tongue,  one  language,  to  the  end 
that  the  reports  of  all  and  e;u'h  of  them  will  be  on  the  same  basis  and 
that,  as  combined,  there  will  not  be  a  babel  of  confusion  as  to  what 
is  meant  by  this  accounting  item  on  this  road  as  compared  with  a 
similar  item  of  another  road  ke})t  on  a  diixerent  basis.  A  condition 
of  this  sort  has  been  cured  by  this  section  20  prescribing  a  uniform 
system  of  bookkeeping,  accounting,  and  reports. 

But  these  examiners  of  accounts,  generally  speaking,  go  through 
the  books  and  accounts  for  the  purpose  of  checkmg  these  things  and 
keeping  the  uniform  system  up  and  pointing  out  any  deviations  from 
it,  and  when  they  find  evidence  of  a  violation  of  law  it  is  brought  to 
the  attention  of  the  commission.  They  are  not  primarily  appointed 
and  sent  out  for  the  purpose  of  looking  for  evidence  of  misdemeanors^ 
but  they  are  to  report  such  evidence  when  they  find  it.  Their  work 
is  for  general  administrative  purposes,  namely,  to  see  that  the  rules 
and  regulations  of  the  commission  are  observed  and  complied  with  and 
that  the  uniform  system  of  accounts  is  kept  up  by  all  of  the  roads. 

Then  we  have  employees  in  the  division  of  valuation  for  the  pur- 
pose of  ascertaining  the  history  of  all  these  corporations.  One  feature 
of  the  valuation  act  is  that  we  must  ascertain  and  report  the  organiza- 
tion history,  and  in  that  branch  we  have  had  no  trouble  about  seeing 
what  we  need  to  see  in  getting  the  history  of  these  organizations. 

Our  examiners  of  accounts,  however,  are  confronted  freqiiently 
with  a  refusal  to  disclose  the  correspondence.  Sometimes  it  is  a  total 
downright  refusal;  sometimes  it  is  a  refusal  to  show,  except  after  the 
officers  of  the  company  have  inspected  the  correspondence  first  and 
determined  what  part  of  it  they  may  see,  and  the  commission  has  not 
felt  that  it  was  authorized  in  good  ethics  to  demand  of  carriers  their 
correspondence  since  the  decision  of  the  Supreme  Court  in  the  L.  &  N.. 
case.  Some  of  them  throw  their  files  open  to  inspection  without  hesi- 
tation, while  others  restrict  our  examiners  and  say,  '^You  may  see 
this  and  that.'^ 

Mr.  Hamilton.  What  objections  do  they  urge  against  disclosing 
their  correspondence  ? 

Commissioner  Clements.  Well,  I  am  not  informed  in  detail  of  what 
this  road  and  that  road  may  have  said  about  it. 

Mr.  Hamilton.  I  meant  in  a  general  way. 

Commissioner  Clements.  In  a  general  way  they  made  the  point, 
first,  that  that  act  was  not  retroactive,  and  therefore  we  should  not 
see  anything  back  of  the  date  when  the  Hepburn  Act  was  passed.  In 
some  cases  they  have  been  content  to  simply  say  that  it  is  unauthor- 
ized by  law,  and  that  the  commission  has  no  right  to  see  their  corre- 
spondence, and  that  therefore  they  are  not  required  to  show  it  to  us. 

Mr.  Hamilton.  They  claim  it  is  inquisatorial,  of  course  ? 

Commissioner  Clements.  Yes;  inquisatorial,  and  some  of  it  may 
be  with  their  attorneys  and  therefore  be  confidential  under  the  pro- 
tection of  the  law  relating  to  confidential  communications.  They  give 
various  reasons  for  it.  There  are  managements  and  managements, 
you  know.  Some  of  them  do  not  think  it  is  necessary  to  say  any- 
thing except  that  you  have  not  the  authority  to  call  for  it,  and  others 
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are  totally  defiant  and  say  you  can  not  see  it  at  all.  Others  are  cau- 
tious and  say  you  may  see  it  after  we  have  looked  into  it  to  see 
whether  .or  not  there  is  anything  you  ought  not  to  see.  So  that  their 
reasons  for  refusal  are  various. 

I  suppose  that  in  going  back  for  a  good  many  years  it  is  perfectly 
manifest  what  the  reasons  are,  namely,  it  would  disclose  correspond- 
ence respecting  details  and  arrangements  between  competing  lines  and 
about  rebates  and  all  sorts  of  things  they  would  not  care  to  have  dis- 
closed. The  free-pass  business  was  playing  a  large  part  in  the  L.  &  N. 
case,  as  well  as  were  other  arrangements  involving  correspondence 
with  various  interests,  including  some  newspapers,  perhaps. 

Mr.  O'Shaunessy.  For  one  reason  or  another  they  refuse  and  you 
think  it  is  necessary  to  get  the  correspondence  to  get  down  to  the 
bowels  of  the  matter  ? 

Commissioner  Clements.  To  be  perfectly  fair  about  it,  for  one  rea- 
son or  another,  some  refuse  altogether,  some  in  part,  and  others  refuse 
not  at  all.     That  is  the  situation  as  it  is. 

Mr.  Dillon.  Can  you  give  me  the  book  and  page  of  that  decision? 

Commissioner  Clements.  I  do  not  believe  I  can,  offhand. 

Mr.  Rayburn.  I  believe  you  can  find  reference  to  it  in  the  last  re- 
port of  the  Interstate  Commerce  Commission. 

Mr.  Stephens.  You  have  a  third  point.  Do  you  wish  to  speak  as 
to  that,  Mr.  Commissioner? 

Commissioner  Clements.  No.  I  spoke  first  of  our  people  who 
have  occasion  to  look  into  the  offices  of  the  railroads,  and  then  of  the 
valuation  business.  As  to  the  latter  there  has  been  no  trouble  so 
far.  That  relates  to  history  of  organization  mostly.  Then  there 
was  the  general  examination  of  accounts  that  I  have  been  just  talking 
about,  and  prior  to  that  I  referred  to  the  inspectors  in  the  Division 
of  Inquiry,  who  look  for  evidence  of  misdemeanors,  crimmal  viola- 
tions of  the  law.     That  covers  the  three. 

Now,  it  seems  perfect^  evident  to  us  that  so  far  as  relates  to  dis- 
closure of  the  truth,  the  same  reasons  apply  to  the  examination  of 
the  correspondence  that  do  to  memoranda,  documents,  books,  vouch- 
ers, etc.,  as  the  law  now  provides.  It  is  sim.pJy  a  part  of  the  transac- 
tions which  may  be  altogether  legal  or  may  be  altogether  iDegal,  and 
which  may  appear  in  correspondence  just  as  well  as  in  these  other 
forms,  and  access  ought  to  be  complete.  I  do  not  think  that  in  re- 
spect to  a  carrier  voluntarily  engaged  in  the  public  service,  with  the 
obligations  that  rest  upon  it  in  that  business  to  treat  everybody  that 
it  serves  with  fairness  and  equality  and  to  desist  from  favoritism, 
discriminations,  etc.,  there  is  any  place  in  such  a  public  service  for 
secrets.'  It  is  not  like  a  confidential  communication  between  John 
Doe  and  his  attorney  who  is  going  to  defend  him  in  a  lawsuit  between 
Richard  Roe  and  him.self.  The  transactions  of  carriers  relate  to 
things  and  affairs  which  the  public,  under  the  Constitution,  assumes 
to  regulate,  being  a  public  service,  and  I  think  that  takes  them  out 
from  under  the  protection  of  the  privilege  accorded  an  attorney  and 
client.  It  is  just  as  easy  to  conceal  these  things  in  a  letter,  if  a  car- 
rier is  disposed  to  indulge  in  them,  as  it  is  anywhere  else.  The  whole 
thing  could  be  covered  by  correspondence — ^by  letters  of  people  who 
stand  in  the  organization  and  on  the  staff  of  the  railroad  manage- 
ment as  attornej^s  as  well  as  anybody  else — and  I  do  not  believe  tne 
reason  of  the  law  for  the  protection  of  confidential  communications, 
etc.,  between  individuals,  applies  in  a  case  of  this  sort. 
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The  Chairman.  Can  you  resume  your  statement  on  Friday  morning 
and  discuss  the  other  features  of  the  bill  then? 

Commissioner  Clements.  Yes,  sir;  I  shall  be  glad  to  do  so. 

The  Chairman.  Then  the  committee  thanks  you  for  your  present 
service  and  will  ask  you  to  come  on  Friday  morning  at  10  o'clock. 

STATEMENT    OF   J.    C.    LINCOLN,    TRAFFIC    MANAGER,    MER- 
CHANTS' ASSOCIATION,  233  BROADWAY,  NEW  YORK  CITY. 

Mr.  Lincoln.  Mr.  Chairman  and  gentlemen  of  the  committee,  since 
I  last  appeared  before  this  committee  in  the  discussion  of  the  Senate 
amendment  to  the  act  to  regulate  commerce,  the  Cummins  bill  has 
become  the  law,  and  many  situations,  I  think,  have  arisen  since  that 
time  which  were  not  anticipated  and  which  were  not  discussed  in  the 
previous  hearings,  either  before  the  Senate  or  the  House  committees. 

One  situation  has  arisen  which  leads  to  a  great  deal  of  trouble  and 
which  I  do  not  think  was  in  the  minds  of  either  the  committee  or  the 
proponents  of  the  bill,  and  certainly  was  not  thought  of  by  the  public 
generally.     I  refer  to  the  question  of  baggage. 

Under  the  Cummins  amendment  a  carrier  is  prohibited  from  limiting 
its  liability  in  any  respect  whatsoever,  except  as  to  goods  hidden  from 
view,  and  in  the  case  of  the  goods  being  hidden  from  view  it  may  limit 
its  liability  to  the  value  as  stated  by  the  shipper  when  the  value  is 
demanded. 

Section  10  of  the  act  to  regulate  commerce  provides  that  a  shipper 
in  tendering  property  for  transportation,  if  he  makes  a  misstatement 
as  to  the  character  of  the  property,  or  as  to  the  value  of  the  property, 
or  as  to  the  weight,  and  other  things  that  are  referred  to  in  the  sec- 
tion, it  is  a  misdemeanor,  and  he  is  subject  to  a  fine  or  imprisonment, 
or  both.  It  is  the  application  of  section  10  that  has  created  much 
of  the  trouble  with  which  we  are  confronted  to-day  if  the  Cummins 
bill  were  enforced  as  a  matter  of  law,  and  my  construction  of  section 
10  is  correct. 

In  the  case  of  baggage  the  rates  are  made  based  upon  value.  A 
shipper — the  passenger — is  assumed  to  declare  the  value  in  order 
that  the  proper  charges  may  be  assessed  upon  that  baggage  when 
tendered  for  transportation.  Take  as  an  illustration:  Last  evening 
my  daughter  accompanied  me  to  Washington.  I  telephoned  to  her 
that  I  was  coming  to  Washington  last  night  and  I  said,  "You  had 
better  get  ready  and  come  down  with  me.  Have  your  baggage 
checked  and  come  to  the  train.  I  will  meet  you  and  you  come  on 
to  Washington.'^  She  ordered  the  baggage  wagon;  went  to  the 
station  to  have  her  baggage  checked.  The  Inan  said  to  her,  "What 
is  the  value  of  the  baggage?''  She  replied,  ^'Wliy,  I  do  not  know 
what  the  value  of  it  is.  I  could  not  tell  you  now."  H^  said,  ''Well, 
you  can  just  declare  a  value;"  and  she  had  in  mind  the  old  express 
regulation  of  $50,  so  she  declared  a  value  of  $50;  that  is,  the  old 
express  declaration. 

The  Chairman.  Mr.  Lincoln,  you  niade  a  very  valuable  extended 
statement  in  the  hearing  before,  but  what  I  understood  you  to  say 
to  me  was  that  you  had  thought  out  a  test  to  put  in  this  bill  that 
would  solve  the  problem  and  make  it  right,  and  that  is  what  w^e  want 
to  get  from  you  is  the  result  of  your  study — your  efforts  in  this 
matter. 
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Mr.  Lincoln.  I  do  want  to  present  that. 

Mr.  Stevens.  I  should  like  to  have  him  finish  that  statement  he 
was  on. 

The  Chairman.  Do  not  fail  to  give  us  that  before  you  close. 

Mr.  Lincoln.  I  will  give  you  what  you  suggest. 

Now,  as  to  the  rate  upoii  the  baggage,  the  transportation  of  150 
pounds  of  baggage  is  included  in  the  passenger  fare,  and  in  trans- 
porting that  150  pounds  the  carrier  does  so,  based  upon  the  value 
of  that  baggage  not  exceeding  $100.  If  the  value  of  the  baggage 
exceeds  $100,  then  they  have  a  rate  which  they  apply  to  baggage  of 
greater  value,  namely*  10  cents  for  each  $100  of  additional  value. 
That  would  mean  if  the  trunk  were  worth  $200  the  passenger  would 
under  their  tariffs  be  required  to  pay  10  cents  in  addition  to  the 
regular  passenger  fare  for  the  placing  on  the  carrier  of  the  $200 
liability.  It  would  be  taken  in  the  ordinary  course  of  transportation 
under  $100  liability  without  any  additional  payment. 

Now,  I  do  not  believe  there  is  one  person  out  of  fifty  who  can  declare 
the  actual  value  of  baggage  when  tendered  for  transportation — cer- 
tainly not  the  ordinary  passenger.  The  travelling  man  may  occa- 
sionally be  able  to  do  so.  The  rates  upon  baggage  are  fixed  upon 
value.  The  commission  has  said  that  when  the  value  is  in  excess  of 
$100  for  150  pounds  of  baggagv^  the  carrier  may  charge  as  a  reason- 
able charge  for  the  increased  liabilit}^,  10  cents  for  each  $100  of  addi- 
tional declared  value.  If  there  is  excess  bag^ffasre,  that  is  bao:o:ao:e  in 
excess  oi  150  pounds,  they  pay  the  excess  baggage  rate  on  a  valuation 
of  66§  cents  per  pound ;  if  the  value  is  in  excess  of  that  you  can  pay 
at  the  rate  provided  for  baggage  of  extra  value  and  secure  insurance 
from  the  company  at  the  rate  of  10  cents  for  each  $100  of  additional 
declared  value. 

Is  it  a  violation  of  the  law  for  the  passenger  to  declare  other  than 
the  true  value  when  the  baggage  is  tendered  for  transportation?  Is 
it  a  violation  of  the  law  when  the  passenger,  in  responding  to  and 
signing  the  forms  which  are  submitted  by  the  railroad,  which  say, 
''this  is  the  true  or  real  value,"  to  declare  other  than  the  true  or  real 
value'?  Is  this  a  violation  having  in  mind  section  10,  which  states 
that  if  a  misrepresentation  is  made  as  to  value,  weight,  character, 
etc.,  it  is  a  violation  of  the  law  ?  Why  should  I  declare  a  piece  of 
baggage  which  is  worth  $500  as  only  worth  $100?  There  certainly 
would  be  no  inducement  to  mistate,  if  I  knew  the  value,  unless  I  was 
doing  it  to  try  to  secure  a  lower  rate.  Is  it  proper  under  the  law, 
construing  section  10  in  connection  with  the  Carmack  amendment  as 
amended  by  the  Cummins  bill,  for  th(^  shipper  to  assume  a  part  of  the 
insurance  by  doclaring  a  value  for  transportation  purposes  ? 

I  can  not  quite  conceive  how  that  can  be  done  the  way  the  tariffs 
are  published,  the  way  the  rates  are  made,  and  reading  section  10 
in  connection  therewith. 

Now,  dealing  with  express  rates.  As  to  express,  there  is  not  a 
graduation  of  ratings  in  the  classification  as  in  the  case  of  freight. 
With  freight  goods  are  graded  according  to  classes.  In  the  western 
classification  there  are  10  classes  and  in  the  official  8  classes,  in 
addition  to  innumerable  commodity  ratings.  With  express  ship- 
ments there  are  only  two  classifications.  There  is  the  merchandise 
classification  and  the  food-products  classification.  The  basic  prin- 
ciple of  rates  for  express  charges  are  upon  value.     The  rate  upon 


L 


BILLS   AFFECTING    INTERSTATE    COMMEKCE.  11 

merchandise  is  based  upon  a  value  of  $50  per  100  pounds,  and  all 
merchandise  is  taken  at  the  one  rate;  that  is,  merchandise  excepting 
the  food  products  is  taken  at  the  one  rate.  The  merchandise  rate 
is  based  on  a  value  of  S50,  whether  it  is  feathers  or  silk,  cotton  or 
furs,  hardware  or  jewelry;  S50  is  the  valuation  connected  with  that 
one  rate.  The  rate  is  the  same  on  all  of  them,  because  that  is  the 
way  the  express  rates  are  made;   they  are  made  based  upon  value. 

Now,  if  the  shipper  has  an  article  that  is  valued  at  more  than  $50 
for  100  pounds,  then,  under  the  express  tariff,  and  that  tariff  is  based 
upon  the  orders  of  the  commission,  there  is  a  rate  prescribed  for  the 
commodity  if  worth  $100,  $200,  $300,  or  $400.  In  other  words,  if 
the  shipper  should  declare  the  value,  he  can  secure  insurance  on  the 
commodity  for  the  full  value  thereof  by  paying  10  cents  for  each 
$100  of  additional  declared  value. 

As  the  fundamental  rate,  or  basic  rate,  is  based  upon  a  value  of  $50 
per  100  pounds,  and  there  is  a  rate  for  all  values  on  up  higher  than 
$50,  is  it  a  violation  of  section  10  to  declare  other  than  the  true  value 
in  order  to  get  the  benefit  of  the  $50  rate? 

Large  shippers  have  ordinarily  placed  their  insurPoUce  outside. 
They  aie  securing  a  blanket  policy  which  covers  all  their  shipments 
as  against  insuring  with  the  railroad  company  for  the  increased  lia- 
bility in  connection  with  each  particular  shipment. 

As  to  freight,  I  am  segregating  this  subject  into  three  parts — 
baggage,  express  and  freight.  As  to  freight  the  sr.me  factors  are  not 
used  in  the  fixing  of  rates  on  freight.  There  are  several  other  factors 
used — weight,  volume,  risk,  and  whether  heavy  or  bulky — as  well  as 
value.  So  that  with  the  general  run  of  a-rticles  which  are  trans- 
ported by  freight,  the  articles  are  classified  into  many  different 
classes,  and  ratings  are  provided  without  any  reference  to  value. 
There  are  probably  only  8  or  10  and  possibly  15  items  throughout 
that  enormous  list  of  articles  which  are  transported  by  freight  where 
the  rates  are  based  upon  value,  such  as  live  stock,  paintings,  rugs, 
and  household  goods,  and  one  or  two  other  things,  so  the  problem  as 
to  the  freight  is  not  as  great  as  it  is  to  the  express  and  baggage.  In 
other  words,  the  percentage  of  the  business  moving,  based  upon  a 
limitation  of  liability  as  to  value,  is  not  as  great,  and  certainly  the 
number  of  people  involved  is  not  as  great  with  freight  as  it  is  with 
express  and  baggage. 

It  has  been  my  view  and  belief  that  the  commission  has  had  full 
power  to  deal  wdth  the  questions  of  the  rate  based  upon  value  when 
shipped  by  freight.  In  other  words,  where  rates  by  freight  are 
based  upon  value,  the  basic  rate  must  be  a  reasonable  rate,  and  the 
rate  based  upon  increased  value  must  bear  a  fair  relation  to  the 
basic  rate.  They  exercised  that  authority  in  the  live-stock  cases, 
and  I  think  they  also  exercised  that  authority  in  the  baggage  case 
and  the  express  case. 

The  only  point  I  want  to  bring  out  at  this  time  is  to  consider  the 
three  propositions  separately.  I  have  prepared  an  amendm.ent  which 
I  shall  be  very  glad  to  lay  before  the  committee.  The  basic  principle, 
without  going  into  the  language,  is  that  an  exception  be  made  as  to 
baggage,  so  that  the  passenger  may  tender  his  baggage  for  transpor- 
tation, subject  to  the  limited  liability,  that  is,  the  liability  under 
which  the  rate  is  fixed,  with  the  privilege,  if  additional  protection  is 
desired,  of  insuring  with  the  carrier,  such  additional  protection  to  be 
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secured  by  a  declaration  of  the  value  at  that  thne,  and  that  the  decla- 
ration of  value  other  than  the  true  value  for  transportation  purpose 
will  not  be  in  violation  of  section  10  of  the  act  when  the  declaration 
is  other  than  the  true  value. 

Mr.  Hamilton.  He  has  to  make  a  declaration  under  the  present 
act  ? 

Mi\  Lincoln.  I  do  not  want  him  to  make  a  declaration  of  value 
except  as  he  wants  protection. 

Mr.  Hamilton.  I  supposed  he  had  that  protection  without  a 
declaration  ? 

Mr.  Lincoln.  Under  the  Cummins  amendment  he  has  to  declare 
the  value. 

Mr.  Hamilton.  I  meant  before  the  Cummins  amendment.  That 
is  what  I  asked  in  regard  to. 

Mr.  Lincoln.  Prior  to  the  Cummins  amendment  the  liability  of 
the  carrier  was  limited  to  $100,  unless  the  passenger  declared  a  greater 
value.  If  he  wanted  additional  protection  he  said  ^'I  want  to  ship 
this  baggage  at  a  valuation  of  so  many  dollars/'  and  he  paid  the  rate 
a,ccording  to  the  value  so  declared. 

Mr.  Hamilton.  And  he  could  not  recover  against  the  company 
without  such  insurance  ? 

Mr.  Lincoln.  Only  to  the  amount  of  $100,  unless  the  greater 
valuation  was  declared  and  paid  for  accordingly. 

The  Chairman.  Do  you  suppose  that  a  human  soul  on  earth  ever 
apprehended  that  if  the  Cummins  amendment  was  enacted  that  it 
would  be  applied  to  baggage  ? 

Mr.  Lincoln.  I  do  not;  but  that  is  the  way  the  tariffs  provide. 

Now,  I  want  to  make  a  slightly  different  exception  as  to  freight. 
The  language  as  to  freight  is  slightly  different  because  it  is  a  different 
kind  of  business,  and  to  permit  the  limitation  of  liability  in  connec- 
tion with  freight  shipments,  where  the  shipper  wishes  to  declare  a 
value  other  than  the  true  value  for  the  purpose  of  getting  the  lower 
rate  requires  different  treatment,  because  in  the  cases  of  baggage  and 
express  the  rates  are  based  upon  value  with  a  fixed  charge  to  be  made 
for  insurance  if  the  shipper  wishes  to  obtain  protection  from  the 
carrier  for  the  additional  liability  by  reason  of  the  increased  value. 

The  Chairman.  Have  you  written  out  your  suggestions  there,  your 
amendment  ?     That  is  what  I  want  you  to  do. 

Mr.  Lincoln.  Yes;  I  have  it  written  out  and  will  leave  it  with  the 
committee. 

The  Chairman.  We  can  bring  up  your  own  statement  and  print  it 
with  this  hearing.     I  suppose  you  still  adhere  to  that  statement  ? 

Mr.  Lincoln.  Quite  a  different  state  of  facts  has  arisen  since  the 
old  statement. 

The  Chairman.  In  revising  your  testimony  you  can  add  anything 
you  wish,  but  what  I  wish  is  your  suggestions. 

Mr.  Lincoln.  I  will  send  to  the  committee  the  suggestions,  the 
proposed  changes  in  the  bill,  and  the  extension  of  my  remarks. 

(Thereupon  the  committee  adjourned.) 
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(Mr.  Lincoln  subsequently  submitted  the  following  statement:) 

The  "Cannack  amendment"  to  the  act  to  regulate  commerce  provided  that  a 
common  carrier  receiving  property  for  interstate  transportation  should  issue  a  receipt 
or  bill  of  lading  therefor  and  be  liable  to  the  lawful  holder  thereof  for  any  loss,  damage, 
or  injury  to  such  property  caused  by  it  or  any  common  carrier  to  which  such  property 
might  be  delivered  or  over  whose  lines  such  property  might  pass,  and  declared  that 
no  contract,  receipt,  rule,  or  regulation  should  exempt  such  common  carrier  from  the 
liability  thereby  imposed;  it  was  also  provided  that  nothing  should  deprive  the 
holder  of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  had 
at  that  time  under  existing  law. 

Under  the  tariffs  and  regulations  of  the  carriers  it  was  the  common — in  fact,  almost 
universal — practice  to  provide  for  two  rates  of  transportation  upon  the  same  com- 
modity, one  subject  to  a  limitation  of  liability  on  the  part  of  the  carrier  and  the  other 
the  higher  rate  based  upon  unlimited  carrier's  liability. 

In  the  case  of  shipments  by  express  the  standard  rate  was  based  upon  a  limitation 
of  liability  to  the  extent  of  |50  per  100  pounds  or  any  fractional  part  of  100  pounds. 
Rates  were  also  provided  for  the  transportation  of  property  of  excess  value  at  the 
actual  value,  the  liability  of  the  express  companies  under  such  rates  being  for  such 
actual  value. 

In  the  case  of  baggage  the  liability  of  the  carrier  was  limited  to  $100  for  150  pounds 
of  baggage,  but  rates  were  also  provided  for  baggage  of  excess  value,  the  liability  of 
the  carrier  under  such  rate  being  for  the  actual  value. 

In  the  case  of  shipments  by  freight  it  was  the  practice  cf  the  carriers  to  assume  full 
liability  for  loss  or  damage,  except  in  those  cases  where  the  rates  were  based  upon 
value,  different  rates  being  provided  for  different  values  of  the  same  commodity. 

With  the  view  that  carriers  under  the  Carmack  amendment  and  under  the  common 
law  could  be  held  for  the  full  value  of  the  property  in  the  case  of  loss,  damage,  or 
injury  caused  by  the  common  carrier  or  while  in  its  possession,  suits  were  brought 
for  recovery  of  the  full  amount  of  such  loss,  damage,  or  injury  regardless  of  the  limita- 
tion of  liability  as  to  value  contained  in  the  bill  of  lading  or  receipt,  and  regardless  of 
the  rate  accepted  by  the  shipper  subject  to  such  limitation  as  to  value. 

The  Supreme  Court  of  the  United  States  held  in  a  number  of  cases  involving  ship- 
ments by  express,  as  baggage  and  as  freight,  that  where  the  shipper  has  the  choice  of 
two  rates,  the  higher  carrying  unlimited  carrier's  liability,  and  "in  a  fair,  just,  and 
reasonable  agreement"  declares  or  agrees  that  the  value  of  his  shipment  is  a  certain 
sum  and  thereby  secures  a  reduced  transportation  charge,  he  is  bound  by  that  declara- 
tion or  agreement. 

In  the  Sixty-third  Congress,  second  session.  Senate  bill  4522,  known  as  the  Cummins 
bill,  proposing  to  amend  the  Carmack  amendment,  was  enacted  as  the  law;  in  addition 
to  enlarging  the  territorial  scope  of  the  Carmack  amendment,  to  which  I  understand 
there  is  no  objection,  the  Cummins  bill  added  this  important  provision  to  the  Carmack 
amendment,  namely: 

^^ Provided,  however,  That  if  the  goods  are  hidden  from  view  by  wrapping,  boxing, 
or  other  means,  and  the  carrier  is  not  notified  as  to  the  character  of  the  goods,  the 
carrier  may  require  the  shipper  to  specifically  state  in  writing  the  value  of  the  goods, 
and  the  carrier  shall  not  be  liable  beyond  the  amount  so  specifically  stated,  in  which 
case  the  Interstate  Commerce  Commission  may  establish  and  maintain  rates  for 
transportation,  dependent  upon  the  value  of  the  property  shipped  as  specifically 
stated  in  writing  by  the  shipper.  Such  rates  shall  be  published  as  are  other  rate 
schedules." 

In  considering  this  provision  of  the  Cummins  bill,  we  should  also  examine  the 
report  of  the  Committee  on  Interstate  Commerce  to  the  Senate  (S.  Rept.  No.  407, 
63d  Cong.,  2d  sess.). 

In  said  report  on    ill  (S.  4522)  it  said : 

"The  object  of  this  legislation  is  to  make  carriers  engaged  in  interstate  commerce 
Ua'  le  for  the  actual  loss,  damage,  or  injury  to  such  property  caused  y  them,  notwith- 
standing any  limitation  of  liability  or  of  the  amount  of  recovery  in  any  receipt  or 
1  ill  of  lading  or  in  any  taiiff  filed  with  the  Interstiite  Commerce  Commission  save  in 
one  of  two  cases:  First,  wdiere  the  property  received  for  transportation  is  hidden 
from  view  '  y  wrapping  or  ■  oxing;  and,  second,  save  in  such  cases  and  as  to  such 
commodities  as  the  Interstate  Commerce  Commission  has  heretofore  or  shall  hereafter 
authorizeratesfor  transportation  dependent  upon  the  value  of  the  property  shipped, 
as  stated  in  writing  1  y  the  consignor. 

"While  at  common  law  common  carriers  could  not  escape  the  consequences  of  their 
negligence  y  stipulating  for  a  release  of  liability,  either  in  wdiole  or  in  part,  yet  the 
common  law,  as  interpreted  '  y  the  Supreme  Court  of  the  United  States,  and  I  y_  the 
appellate  court  of  some  States,  recognized  as  valid  agreements  I  etween  shippers'and. 
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common  carriers  limiting?  the  liability  of  the  carrier  to  an  agreed  amount.  In  some 
cases  the  limitation  was  sustained  on  the  theory  that  the  shipper  was  estopped  by 
his  representations  of  value  to  claim  a  larger  amount,  and  in  other  cases  upon  the  theory 
that  the  shipper  had  received  a  lower  rate  for  the  transportation  of  his  property  than 
would  have    een  given  him  had  the  actual  value  "  een  stated. 

"It  is,  of  course,  necessary,  where  the  property  shipped  is  hidden  from  view  by 
wrapping,  that  the  representation  as  to  value  made  1  y  the  shipper  shall  in  all  cases 
I  e  inding  upon  him.  This  exception  covers  a  large  num'  er  of  articles  shipped  in 
interstate  commerce,  and  especially  many  of  those  carried  ly  express  companies. 

"There  are  some  commodities  which  from  their  very  nature  the  value  of  them  can 
not  1  e  known  to  the  carrier  and  is  peculiarly  within  the  knowledge  of  the  shipper. 
The  carrier  is  compelled  to  rely  upon  the  representations  as  to  value  made  1  y  the 
shipper.  We  have,  therefore,  recommended  the  adoption  of  an  amendment  providing 
that  where  the  Interstate  Commerce  Commission  has  already  authorized  rates  1  ased 
upon  value  as  represented  ]  y  the  shipper,  or  where  the  commission  shall  hereafter 
do  so,  the  lia  ility  for  loss  or  damage  caused  ])y  the  carrier  shall  '  e  limited  to  the 
value  as  thus  represented." 

At  this  point  it  might  also  be  well  to  refer  to  the  provision  contained  in  section  10 
of  the  act  to  regulate  commerce,  which  provides  that  "if  any  shipper  by  false  billing, 
false  classification,  or  representation  of  the  contents  of  the  package  or  by  other  device 
or  means,  whether  with  or  without  the  consent  of  the  carrier,  obtain  transportation 
for  such  property  at  less  than  the  regular  rates,  he  shall  be  subject  to  a  fine  of  not 
exceeding  $5,000,  or  imprisonment  for  a  term  of  not  exceeding  two  years." 

In  construing  the  Cummins  amendment  the  commission  said  in  ex  parte  opinion 
No.  49,  33  I.  C.  C,  at  page  696: 

"It  is  important  to  keep  in  mind  that  the  carriers  are  not  prohibited  from  making 
different  rates  dependent  upon  the  value  of  different  grades  of  a  given  commodity; 
that,  except  as  covered  by  the  Cummins  amendment,  including  approval  of  the  rates 
by  the  commission,  the  carrier  is  subject  to  all  of  the  liabilities  imposed  by  that 
amendment;  and  that  if,  in  any  instance,  the  shipper  declares  the  value  to  be  less 
than  the  true  value  in  order  to  get  a  lower  rate  than  that  to  which  he  would  otherwise 
be  entitled,  he  violates  and  is  subject  to  the  penalty  prescribed  in  section  10  of  the 
act.  The  carrier  would  also  be  subject  to  the  same  penalty  in  such  a  case  if,  having 
knowledge  that  the  value  represented  is  not  the  true  value,  it  nevertheless  accepts 
the  shipper's  representation  as  to  value  for  the  purpose  of  applying  the  rate." 

In  order  to  get  the  different  provisions  of  the  act  as  involving  the  question  I  am 
discussing  clearly  before  the  committee,  I  think  it  would  also  be  well  to  direct  your 
attention  to  the  following  language  contained  in  the  Cummins  bill: 

"If  the  goods  are  hidden  from  view  by  wrapping,  boxing,  or  other  means,  and  the 
carrier  is  not  notified  as  to  the  character  of  the  goods,  the  carrier  may  require  the 
shipper  to  specifically  state  in  writing  the  value  of  the  goods. ' ' 

SDme  of  the  members  will  probably  recall  that  when  I  appeared  before  the  com- 
mit l^ee  at  the  last  Congress  I  pointed  out  the  ambiguity  of  the  words  "character"  and 
"value,"  unless  the  term  "character"  was  to  be  treated  as  synonymous  with  value. 
I  at  that  time  pointed  out  that  as  to  sliipments  by  freight,  whether  concealed  from 
view  or  otherwise,  as  a  prerequisite  to  the  application  of  the  proper  transportatii)n 
rate  it  was  necessary  for  the  carrier  to  be  notified  as  to  what  the  commodity  is.  In  the 
ex  parte  opinion  of  the  commission  in  re  the  Cummins  amendment,  the  commission 
held  that  the  word  "character"  should  be  construed  as  including  value,  and  that 
when  the  shipper  notifies  the  carrier  of  the  character  of  the  goods  the  notice  is  incom- 
plete unless  the  value  is  stated  as  a  necessary  element  in  pointing  out  the  character 
of  the  goods.     (33  I.  C.  C,  p.  694.) 

TRANSPORTATION    OF   BAGGAGE. 

The  question  as  to  the  effect  of  the  Cummins  amendment  on  the  transportation  of 
baggage  has  been  productive  of  a  variety  of  opinions  and  is  creating  general  dissatis- 
faction with  the  public  and  great  inconvenience  in  the  handlii^g  of  both  personal 
and  sample  baggage  for  the  reason  that  it  is  difficult  if  not  impossible  for  a  passenger 
at  the  time  he  or  she  tenders  the  baggage  for  transportation  to  declare  the  actual  or 
true  value  of  the  baggage  with  a  conscientious  regard  as  to  what  is  the  actual  com- 
mercial value  With  sample  baggage  the  commodity  as  soon  as  it  becomes  sample- 
worn  loses  its  commercial  value  and  rapidly  decreases  in  value;  many  samples  have 
a  value  only  as  samples,  and  have  no  commercial  value. 

The  transportation  of  baggage  is  entirely  dis.similar  to  the  transportation  of  express , 
or  freight,  for  the  reason  that  a  carrier  may  not  refuse  to  accept  shipments  tendered  for 
movement  by  freight  or  express,  whereas  in  tlie  case  of  baggage  the  carrier  does  not 
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hold  itself  out  as  a  carrier  of  baggage  unless  the  baggage  is  accompanied  by  a  passenger 
and  passei  gcr  transportation  is  teiidered.  The  handling  of  baggage  is,  therefore,  a 
complement  to  the  transportation  of  a  passenger. 

As  was  stated  in  82  1.  (".  C,  152,  "the  courts  have  held  that  the  transportation  of  a 
certain  amount  of  passeiger's  baggage  is  not  gratuitous,  the  compensation  beirg  in- 
cluded in  the  fare  of  the  passer.ger,"  it  is  reasonable  to  assume  that  in  the  granting  of 
this  baggage  transportation,  considered  in  connection  with  the  passenger  fare,  the 
carriers'  liability  may  be  properly  limited  to  baggage  of  the  value  of  $100  or  less  for  an 
adult  ])assenger  where  the  amount  is  not  in  excess  of  150  pounds,  and  6(.§  cents  per 
pound  where  there  is  excess  weight.  In  the  case  of  excess  baggage  the  charge  assessed 
for  the  traTisportation  of  such  excess  weight  increases  as  the  distance  hauled  increases. 
The  extra  chaiges  upon  baggage  account  ir creased  value  are  not  rated  according. to 
classification  nor  do  they  fluctuate  A\ith  the  distance  hauled  as  in  the  case  of  freight, 
but  are  assessed  in  the  nature  of  an  ins;irance  charge  for  the  increased  liability  which 
the  passei  ger  desires  the  carrier  to  assume. 

While  the  Cummins  amendment  places  upon  the  carrier  liability  for  full  loss, 
damage,  or  injury  to  property  transported  by  it,  and  it  is  provided  under  that  law  that 
any  limitation  as  to  liability  is  declared  to  be  unlawful  and  void,  it  should  be  noted 
there  is  a  provision  in  the  case  of  goods  which  are  liidden  from  view,  and  under  which 
designation  baggage  would  fall;  that  the  carrier  is  permitted  to  limit  its  liability  to 
the  value  of  the  goods  as  stated  in  writing  by  the  shipper,  thereby  making  an 
express  provision  in  the  act  under  which,  based  upon  the  declaration  made  by  the 
shipper,  the  carriers'  liability  is  limited  to  the  extent  of  that  declaration,  and  there 
is  nothing  in  the  Cummins  amendment  that  would  prevent  the  passenger  from 
declaring  other  than  the  actual  or  true  value  for  transportation  purposes.  As  the 
Cummins  amendment  must  be  construed  in  connection  with  other  portions  of  the  act, 
the  question  arises  whether  the  provisions  of  section  10  would  prevent  a  passenger  in 
the  case  of  baggage  from  declaring  a  value  other  than  the  actual  value. 

When  the  Cummins  amendment  was  under  consideration  by  the  Senate  and  House 
committees,  I  do  not  find  any  testimony  was  presented  with  reference  to  baggage 
transportation,  and  I  do  not  believe  it  was  in  contemplation  that  the  transportation 
of  baggage  would  be  affected  by  that  bill,  yet  nevertheless  the  bill  appears  to  be  appli- 
cable to  baggage  as  well  as  express  and  freight. 

In  the  ex  parte  opinion  of  the  commission  in  re  the  Cummins  amendment,  33 1.  C.  C, 
on  pages  69(5  and  697   the  commission  states: 
"Do  the  terms  of  the  Cummins  amendment  apply  to  the  transportation  of  baggage? 
"This  must  apparently  be  answered  in  the  athrmative.     Traneportation  of  baggage 
is  a  part  of  the  contract  for  the  transportation  of  the  passenger.     The  cairiers  have  al- 
ways limited  their  liability  for  loss  of  or  damage  to  baggage.     The  baggage  check  is 
the  carriers'  receipt  for  the  baggage.     The  conditions  attached  to  the  carriers'  liability 
are  stated  in  the  tare  schedules  and  on  the  passage  tickets  of  contract  form." 
The  commission  also  said: 

"All  ordinary  personal  or  sample  baggage  is  hidden  from  view  by  boxing,  wrapping, 
or  other  means,  and  the  amended  law  seems  clearly  to  recognize  the  carriers'  right 
to  fix  conditions  and  terms  applicable  to  the  transportation  of  baggage  dependent 
upon  the  value  as  declared  by  the  person  offering  the  baggage  for  transportation." 

I  make  mention  of  this  paragraph  and  wish  to  cite  in  connection  therewith  that  as 
contemplated  under  the  Cummins  amendment,  the  commission  has  already  estab- 
lished rates  upon  baggage  of  excess  value.  In  32  I.  C.  C,  152-161  the  commission 
fixed  the  reasonable  charge  in  the  shape  of  an  insurance  charge,  which  might  be 
assessed  where  the  declared  value  was  in  excess  of  the  value  fixed  in  connection  with 
the  weight  allowance  made  with  the  passenger  ticket,  or  where  the  value  of  excess 
baggage  was  in  excess  of  66f  cents  per  pound.  I  am  presenting  herewith  as  an  exhibit 
in  connection  with  my  remarks  a  digest  of  the  issues  involved  in  the  case  of  the  National 
Baggage  Committee  and  the  decision  of  the  commission  with  relation  to  the  handling 
of  baggage  of  excess  value. 

Inasmuch  as  under  the  Cummins  amendment  in  the  case  of  property  liidden  from 
view,  the  carrier  under  certain  conditions  may  limit  its  liability,  and  inasmuch  as 
baggage  will  not  be  transported  unless  accompanied  by  the  presentation  of  a  ticket, 
and  as  there  was  not  a  popular  demand  for  the  legislation  resulting  from  the  passage 
of  said  bill,  and  in  the  interest  of  the  general  public,  and  in  order  to  remove  any 
question  as  to  violation  of  the  criminal  j^rovisions  contained  in  section  10,  I  will 
submit  a  suggested  amendment  to  the  law  under  which  the  passenger  may  himself 
assume  the  insurance  risk,  or  may,  if  he  so  elect,  insure  for  full  value  with  outside 
insurance  companies  with  whom  he  can  secure  greater  protection  and  at  a  lower  cost 
than  compelled  by  insuring  with  the  carrier,  or  he  may  effect  insurance  with  the  car- 
riers. My  suggestion  will  follow  after  my  remarks  with  respect  to  express  shipments, 
and  will  include  both  express  and  baggage. 
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SHIPMENTS    BY    EXPRESS. 

Much  of  what  I  have  just  said  with  respect  to  shipments  as  baggage  is  equally  appli- 
cable to  shipments  by  express,  especially  as  to  effect  of  the  law,  and  the  uncertainty 
w  ith  relation  to  declaration  oi  value  on  account  of  the  criminal  provisions  of  section  10. 

The  Interstate  Commerce  Commission  engaged  upon  a  very  lengthy  and  exhaustive 
investigation  "in  the  matter  of  rates,  practices,  accounts,  and  revenues  of  express 
companies,"  which  resulted  in  a  complete  readjustment  of  the  express  rates  and 
practices.     (28  I.  C.  C,  132.) 

By  the  order  the  express  companies  were  required  to  establish  a  new  classification 
of  property  for  transportation,  in  which  the  standard  or  first-class  rate  should  be 
that  on  merchandise,  and  to  which  there  should  be  but  one  great  class  of  exceptions, 
consisting  of  articles  of  food  and  drink.  The  merchandise  classification  necessarily 
embraced  commoditie;^.  of  widely  varying  valuations.  Express  rates  are  based  directly 
upon  value,  and  the  commission  in  the  express-rate  case  based  same  upon  a  value  not 
exceeding  150  per  shipment,  or  not  exceeding  50  cents  per  pound  where  the  shipment 
weighs  over  100  pounds. 

The  commission  then  prescribed  the  charges  for  value  where  the  declared  value 
was  over  $50  or  50  cents  per  pound  as  the  case  may  be. 

The  rule  above  referred  to  as  prescribed  by  the  commission  read  as  follows: 

"(a)  The  rates  governed  by  this  classification  are  based  upon  a  value  of  not  exceed- 
ing $50  on  each  shipment  of  100  pounds  or  less  and  not  exceeding  50  cents  per  pound 
actual  weight,  on  each  shipment  weighing  more  than  100  pounds,  and  the  liability 
of  the  express  company  is  limited  to  the  value  above  stated  unless  a  greater  value  is 
declared  at  time  of  shipment,  and  the  declared  value  in  excess  of  the  value  above 
specified  is  paid  for.  or  agreed  to  be  paid  for,  under  the  schedules  of  charges  for  excess 
value. 

"(6)  ^\^len  the  value  declared  by  the  shipper,  or  the  amount  of  a  C.  O.  T>.,  exceeds 
the  value  of  $50  on  a  shipment  weighing  100  pounds  or  less  or  exceeds  50  cents  per 
pound  on  a  shipment  weighing  more  than  100  pounds,  the  charge  therefor  will  be  at 
the  rate  of  10  cents  on  each  $100  of  such  excess  value  or  for  any  fraction  of  $100." 

In  dis  'ussing  the  express-rate  matter  I  think  it  pertinent  to  again  refer  to  Senate 
Report  No.  407,  which  accompanied  bill  S.  4522,  as  indicating  what  may  have  been 
in  the  minds  of  the  committee  in  recommending  the  Cummins  bill.  They  said  that 
"where  the  Interstate  Commerce  Commission  has  already  authorized  rates  based 
upon  value  as  represented  by  the  shipper,  or  where  the  commission  shall  hereafter 
do  so,  the  liability  for  loss  or  damage  caused  by  the  carrier  shall  be  limited  to  the 
value  as  thus  represented." 

In  the  Croninger  case  the  Supreme  Court  held: 

"Neither  is  it  comformable  to  plain  principles  of  justice  that  a  shipper  may  under- 
state the  plain  value  of  his  property  for  the  purpose  of  reducing  the  rate  and  then 
recover  a  larger  value  in  case  of  loss.  Nor  does  a  limitation  based  upon  an  agreed 
value  for  the  purpose  of  adjusting  the  rate  ronflict  with  any  sound  principle  of  public 
policy."     (Adams  Express  Co.  v.  Croninger,  226  U.  S.,  491.) 

There  seems  to  be  a  great  misapprehension  on  the  part  of  the  public  as  to  the  ap- 
plication of  section  10  in  the  statement  of  values  for  transportation  purposes,  and 
evidently  it  was  in  the  minds  of  the  proposers  of  the  legislation  that  where  rates 
were  based  upon  value,  the  commission  should  be  authorized  to  presr-ribe  the  rates 
and  the  reasonable  relation  thereof  and  that  the  shipper  might  declare  an  agreed 
value  for  the  purpose  of  adjusting  the  rate.  Grave  disc-riminations  are  now  resulting 
from  the  divergence  of  opinion,  as  a  shipper  who  feels  that  he  must  declare  the  true 
value  subjects  his  commodity  to  a  higher  classification  charge  than  a  shipper  who 
feels  he  can  declare  a  value  for  transportation  purposes  assuming  a  part  of  the  risk 
in  the  declaration  of  the  lower  value. 

It  is  our  view  that  the  law  should  be  amended  in  the  following  respects,  both  in 
the  interest  of  the  general  public  and  the  carriers,  and  I  have  therefore  to  suggest 
that  there  be  substituted  for  the  provision  now  contained  in  the  Cummins  bill,  reading 
as  follows:  ''Provided,  however,  That  if  the  goods  are  hidden  from  view  by  wTapping, 
boxing,  or  other  means,  and  the  carrier  is  not  notified  as  to  the  character  of  the  goods, 
the  carrier  may  require  the  shipper  to  specifically  state  in  -wilting  the  value  of  the 
goods,  and  the  carrier  shall  not  be  liable  beyond  the  amount  so  specifically  stated, 
in  which  case  the  Interstate  Commerce  Couj^nission  may  establish  and  maintain  rates 
for  transportation,  dependent  upon  the  value  of  the  property  shij^ped  as  specifically 
stated  in  writing  by  the  shipper.  Such  rates  shall  be  published  as  are  other  rate 
schedules,"  this  new  provision:  ''Provided,  however,  That  where  property  is  tendered 
for  transportation  by  express  or  as  baggage  and  the  tariffs  of  the  carrier  provide  for 
rates  oli  transportation  based  upon  a  maximum  liability  on  the  part  of  the  carrier 
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under  such  rates,  and  also  provide  for  an  additional  charge  to  be  made  for  the  trans  - 
portation  of  such  property  when  declared  to  be  of  the  value  greater  than  said  maxi- 
mum liability,  the  carrier's  liability  may  be  limited  as  provided  in  its  tariffs,  unless 
the  shipper  declares  in  writing  a  greater  value;  and  as  to  such  propert.y  so  tendered 
for  transportation  by  express  or  as  baggage  the  shipper  shall  not  be  required  to  declare 
in  writing  the  value  of  such  property  unless  a  greater  protection  to  the  owner  than 
said  maximum  liability  is  demanded  by  the  shipper;  and  where  the  value  of  the 
property  so  tendered  for  transportation  is  so  declared  in  writing  by  the  shipper  the 
carrier  shall  not  be  liable  beyond  the  amount  so  declared ;  and  as  to  such  property  so 
tendered  for  transportation  by  express  or  as  baggage  it  shall  not  be  unlawful  for  the 
shipper  to  declare  less  than  the  actual  value.  Such  rates  shall  be  published  as  are 
are  other  rate  schedules." 

AS   TO    SHIPMENTS   BY   FREIGHT. 

In  fixing  the  rates  for  the  transportation  of  property  by  freight,  there  are  several 
factors  which  have  to  be  considered  other  than  that  of  the  value  of  the  commodity, 
namely,  weight,  volume,  risk,  and  whether  heavy  or  bulky.  The  articles  are  then 
clas4fied  into  many  different  classes  and  ratings  are  provided  to  be  applied  to  the 
articles  embraced  in  any  one  class. 

There  are  probably  only  10  to  15  commodities  throughout  the  enormous  list  of  arti- 
cles which  are  transported  by  freight  upon  which  the  value  of  the  commodity  is  the 
controlling  factor  in  the  adjustment  of  rates  and  upon  which  the  rates  for  transporta- 
tion are  based  upon  value,  these  being  exceptions  to  the  general  rule  embracing  live 
stock,  paintings,  rugs,  household  goods,  silk,  and  probably  one  or  two  others,  so  that 
the  problem  involving  a  limitation  of  liability  as  to  value  in  connection  with  ship- 
ments by  freight  is  not  so  very  serious,  as  over  95  per  cent  of  the  business  is  now  car- 
ried without  any  limitation  of  liability  as  to  value. 

In  other  words,  the  percentage  of  the  business  moving  by  freight  based  upon  a 
limitation  of  liability  as  to  value  is  a  small  percentage  of  the  whole,  and  certainly 
the  number  of  people  involved  is  not  as  great  with  freight  as  it  is  with  express  and 


Under  the  present  adjustment  of  freight  rates,  on  over  95  per  cent  of  the  traffic  of 
this  country  handled  by  freight  the  question  of  the  value  of  the  commodity  is  not 
involved  and  in  the  case  of  loss,  damage,  or  injury  to  the  property,  the  carrier  assumes 
full  liability  for  the  value  thereof.  I  believe  it  is  a  well-recognized  principle  of  law 
that  the  carriers  are  not  prohibited  from  making  different  rates  upon  the  same  com- 
modity, dependent  upon  the  different  values  pertaining  to  that  commodity  and  the 
different  risks  they  would  assume,  but  where  the  carrier  does  establish  rates  based 
upon  value,  the  primary  or  basic  rate  must  in  itself  be  reasonable  and  just  and  the 
rates  to  be  assessed  for  the  increased  value  must  bear  a  fair  and  just  relation  to  the 
basic  rate. 

I  have  felt  that  even  prior  to  the  enactment  of  the  Cummins  bill  the  commission 
had  full  power  under  existing  law  to  deal  with  that  question.  This  view  is  sustained 
by  the  decision  of  the  Interstate  Commerce  Commission  in  the  matter  of  rates  upon 
live  stock  (36  I.  C.  C,  p.  79),  in  which  case  the  commission  declared  the  reasonable 
valuations  to  be  applied  in  connection  with  the  carriers'  basic  rates  for  the  transpor- 
tation of  live  stock.  It  then  prescribed  the  reasonable  rate  to  be  applied  for  excess 
valuations,  declaring  the  then  existing  rates  as  unjust  and  unreasonable. 

It  seems  to  be  the  policy  to  prohibit  carriers  by  freight  from  limiting  their  liability 
by  reason  of  the  methods  used  in  the  classifying  of  freight  and  the  various  factors 
employed  in  arriving  at  the  classification  tnereof,  although  it  is  recognized  that 
where  there  is  a  wide  variation  in  the  value  of  the  same  commodity  it  would  there- 
fore appear  that  provisions  should  be  made  for  a  method  to  be  observed  by  the  car- 
riers where^ different  rates  are  to  be  established  on  the  same  commodity  based  upon 
the  different  values  thereof.  This  was  apparently  in  contemplation  in  granting  to 
the  Interstate  Commerce  Commission  authority  for  the  establishment  and  mainte- 
nance of  rates  dependent  upon  the  value  of  the  property  shipped  and  limiting  recov  - 
ery  to  the  value  as  stated  in  writing  by  the  shipper. 

It  would  therefore  be  my  recommendation — and  this  recommendation,  if  adopted, 
should  be  coupled  with  the  previous  recommendation  with  reference  to  baggage  and 
express— that  as  to  shipments  by  freight  the  provisions  read  as  follows: 

"As  to  shipments  by  freight,  where  there  is  a  wide  variation  in  the  value  of  the 
commodity,  and  rates  for  transportation  thereof  are  sought  dependent  upon  the  value 
of  the  property  shipped,  the  Interstate  Commerce  Commission  is  authorized  to  pre- 
scribe rates  for  transportation  thereof  dependent  upon  the  value  of  the  property 
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shipped  as  stated  in  writing  by  the  consignor;  and  in  such  cases  the  commission 
may  prescribe  rates  varying  with  the  vakies  so  stated  in  writing  by  the  consignor 
ana  the  regulations  to  be  applied  in  connection  therewith;  and  in  such  cases  a  tariff 
shall  be  filed  with  the  Interstate  Commerce  Commission  as  are  other  rates." 

It  will  be  observed  in  the  recommendations  I  have  made  proposing  to  amend  the 
Cummins  bill  that  it  is  not  restricted  to  property  hidden  from  view,  as  to  which,  of 
course,  the  carrier  could  have  no  knowledge  of  the  value.  There  are  many  commodi- 
ties which,  from  their  very  nature,  the  value  of  them  can  not  be  known  to  the  car- 
rier whether  hidden  from  view  or  otherwise,  and  the  value  of  which  is  peculiarly 
within  the  knowledge  of  the  shipper.  Hence  our  recommendation  as  to  shipments 
by  freight  relates  not  only  to  property  hidden  from  view,  but  that  which  is  also 
exposed  to  view,  as  the  carrier  is  compelled  to  rely  upon  the  representation  as  to 
value  that  is  made  by  the  shipper. 

In  conclusion  I  wish  to  urge  upon  the  committee  that  definite  action  be  taken 
with  the  end  in  view  of  clarifying  the  Cummins  bill  and  to  remove  discriminations 
which  are  daily  occurring  as  between  different  shippers  by  reason  of  the  different 
constructions  which  have  been  placed  upon  the  present  law,  which  are  occasioned 
in  large  part  by  the  requirements  of  section  10;  and  I  feel  confident  from  the  careful 
study  that  I  have  made  of  this  entire  question  that  the  changes  recommended  in  the 
act  are  responsive  to  the  desire  of  the  great  mass  of  the  public  making  use  of  trans- 
portation by  express,  freight,  or  as  baggage-. 
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Amendment. 
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F.  C.  Baird  for  Bessomer  &  Lake  Erie  Railroad  Co. 

C.  B.  Compton  and  W.  A.  Northcutt  for  Louisville  &  Nashville  Railroad  Co. 
L.  Green  and  C.  B.  Northrop  for  Southern  Railway  Co. 

A.  E.  Hodson  and  A.  H.  Lossow  for  Minneapolis,  St.  Paul  &  Sault  Ste.  Marie  Rail- 
way Co. 

E.  C.  Lindley  for  Great  Northern  Railway  Co. 

R.  Walton  Moore  and  C.  J.  Rixey,  jr.,  for  southern  lines. 

E.  P.  Bates,  Henry  Wolf  Bikle,  O.  E.  Butterfield,  and  R.  N.  Collyer  for  official 

Pi  51  ^m  ^  PJll^l  OTl    I  111  PS 

R.  B.  Scott,  H.  A.  Scandrett,  Charles  Donnelly,  R.  C.  Fyfe,  F.  B.  Houghton,  S.  H. 
Johnson,  Henry  Blakeley,  C.  E.  Spens,  and  H.  M.  Adams  for  western  clasaification 
lines. 

E.  H.  Hinton  for  Southeastern  Freight  Association. 

T.  B.  Harrison  for  Adams  and  American  express  companies. 

C.  W.  Stockton  for  Wells  Fargo  &  Co. 

H.  C.  Barlow  for  Chicago  Association  of  Commerce. 

A.  E.  Beck  for  Merchants  &  Manufacturers  Association. 

W.  H.  Chandler  for  Boston  Chamber  of  Commerce. 

G.  M.  Freer  for  Cincinnati  Chamber  of  Commerce, 
G.  L.  Graham  for  American  Woolen  Co.  and  others. 

P.  M.  Harrison  for  National  Enameling  &  Stamping  Co. 

C.  R.  Hillyer  for  National  Livestock  Record. 

D.  F.  Hurd  for  Cleveland  Chamber  of  Commerce. 

H.  C.  Barlow  and  H.  G.  Wilson  for  National  Industrial  Traffic  League. 
Francis  B.  James  and  E.  E.  Williamson  for  various  shippers. 
J.  Keavy  for  Indianapolis  Chamber  of  Commerce. 
J.  C.  Lincoln  for  Merchants  Association  of  New  York. 
W.  H.  McGuffey  for  Proctor  &  Gamble  Co. 
L.  D.  Rice  for  Syracuse  Chamber  of  Commerce. 

Frank  Van  Slyck  for  Globe  Soap  Co.  and  National  Industrial  Traffic  League. 
Luther  M.  Walter  for  American  National  Live  Stock  Association,  Corn  Belt  Meat 
Producers'  Association,  and  Board  of  Railway  Commissioners  of  Iowa. 
A.  T.  Waterfall  for  Detroit  Board  of  Commerce. 
Frank  E.  Williamson  for  Buffalo  Chamber  of  Commerce. 
P.  W.  Coyle  and  W.  B.  Barr  for  Business  Men's  League  of  St.  Louis. 
Clifford  Thorne,  J.  H.  Henderson,  and  S.  H.  Cowan  for  various  shippers. 
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REPORT    OP   THE    COMMISSIO V. 

By  the  Commission: 

For  many  years,  if  not,  indeed,  from  the  origin  of  railroad  transportation  in  this 
country,  common  carriers  by  railroad  have  sought,  by  provisions  in  shipping  con- 
tracts, bills  of  lading,  tariff  publications,  etc.,  to  limit  their  common-law  liability,  not 
only  as  insurers  against  loss  or  damage  to  property  received  bv  them  for  transportation, 
but  also  as  tort-feasors  for  loss  or  damage  caused  by  their  negligence.  One  method  was 
by  a  so-called  release,  executed  bv  shipper  and  carrier,  and  intended  to  be  effective 
whether  the  loss  or  damage  was  due  to  negligence  of  the  carrier  or  to  other  causes. 
The  courts  in  different  jurisdictions  have  ditfered  as  to  the  validity  of  such  limitations 
and  thev  have  been  the  subject  of  legislation  in  some  of  the  States. 

By  adoption  of  the  "Carmack  amendment,"  so  called,  to  the  act  to  regulate  com- 
meice,  approved  June  2d,  1903,  the  Congress  provided  that  a  common  carrier  receiving 
property  for  transportation  from  a  point  in  one  State  to  a  point  in  another  State  should 
issue  a  receipt  or  bill  of  lading  therefor  and  be  liable  to  the  lawful  holder  thereof  for 
anv  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any  common  carrier  to 
which  such  property  might  be  delivered,  or  over  whose  lines  such  property  might  pass, 
and  declared  that  no  contract,  receipt,  rule,  or  regulation  should  exempt  such  common 
carrier  from  the  liability  thereby  imposed.  It  was  provided  that  nothing  in  that 
amendment  should  deprive  any  holder  of  such  receipt  or  bill  of  lading  of  any  remedy 
or  right  of  action  which  he  had  at  that  time  under  existing  law. 

Since  that  time,  beginning  in  1913,  with  Adams  Express  Co.  v.  Croninger  (226  U.  S., 
491),  the  Supreme  Court  of  the  United  States  has  decided  in  a  number  of  cases,  all  of 
which  followed  Hart  v.  P.  R.  R.  (112  U.  S.,  331),  that  where  the  shipper  has  his 
choice  of  two  rates,  the  higher  carrying  unlimited  carrier's  liability,  and  in  '"a  fair, 
just,  and  reasonable  agreement"  declares  or  agrees  that  the  value  of  his  shipment 
is  a  certain  sum  and  thereby  secures  a  reduced  transportation  rate,  he  is  bound  by 
that  declaration  or  agreement,  estopped  from  claiming  or  recovering  more  than  that 
value  in  case  of  loss  of  or  damage  to  the  property,  and  conclusively  presumed  to  have 
known  the  governing  tariff. 

On  March  4,  1915,  the  following  act,  amendatory  of  the  act  to  regulate  commerce, 
and  hereinafter  called  the  Cummins  amendment,  was  approved: 

"J56  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  so  much  of  section  seven  of  an  act  entitled  'An  act  to 
amend  an  act  entitled  "An  act  to  regulate  commerce,"  approved  February  fourth, 
eighteen  hundred  and  eighty-seven,  and  all  acts  amendatory  thereof,  and  to  enlarge 
the  powers  of  the  Interstate  Commerce  Commission,'  approved  June  twenty-ninth, 
nineteen  hundred  and  six,  as  reads  as  follows,  to  wit: 

"  'That  any  common  carrier,  railroad,  or  transportation  company  receiving  property 
for  transportation  from  a  point  in  one  State  to  a  point  in  another  State  shall  issue  a 
receipt  or  a  bill  of  lading  therefor,  and  shall  be  liable  to  the  lawful  holder  thereof  for 
any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any  common  carrier, 
railroad,  or  transportation  company  to  which  such  property  maj^  be  delivered,  or  over 
whose  line  or  Lines  such  property  may  pass,  and  no  contract,  receipt,  rule,  or  regulation 
shall  exempt  such  common  carrier,  railroad,  or  transportation  company  from  the  lia- 
bility hereby  imposed:  Provided,  That  nothing  in  this  section  shall  deprive  any  holder 
of  such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has  under 
existing  law,'  be,  and  the  same  is  hereby,  amended  so  as  to  read  as  follows,  to  wit: 

"  'That  any  common  carrier,  railroad,  or  transportation  company  subject  to  the 
provisions  of  this  act  receiving  property  for  transportation  from  a  point  in  one  State 
or  Territory  or  the  District  of  Columbia  to  a  point  in  another  State,  Territory,  District 
of  Columbia,  or  from  any  point  in  the  United  States  to  a  point  in  an  adjacent  foreign 
country  shall  issue  a  receipt  or  bill  of  lading  therefor,  and  shall  he  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to  such  property  caused  by  it  or  by  any 
common  carrier,  railroad,  or  transportation  company  to  which  such  property  may  be 
delivered  or  over  whose  line  or  lines  such  property  may  pass  within  the  United  States 
or  within  an  adjacent  foreign  country  when  transported  on  a  through  bill  of  lading, 
and  no  contract,  receipt,  rule,  regulation,  or  other  limitation  of  any  character  what- 
soever shall  exempt  such  common  carrier,  railroad,  or  transportation  company  from 
the  liabiUty  hereby  imposed;  and  any  such  common  carrier,  railroad,  or  transporta- 
tion company  so  receiving  property  for  transportation  from  a  point  in  one  State,  Ter- 
ritory, or  the  District  of  Columbia  to  a  point  in  another  State  or  Territory,  or  from  a 
point  in  a  State  or  Territory  to  a  point  in  the  District  of  Columbia,  or  from  any  point 
m  the  United  States  to  a  point  in  an  adjacent  foreign  country,  or  for  transportation 
wholly  within  a  Territory  shall  be  liable  to  the  lawful  holder  of  said  receipt  or  bill  of 
lading  or  to  any  party  entitled  to  recover  thereon,  whether  such  receipt  or  bill  of 
lading  has  been  issued  or  not,  for  the  full  actual  loss,  damage,  or  injury  to  such  property 
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caused  by  it  or  by  any  such  common  carrier,  railroad,  or  transportation  company  to 
wliicli  such  property  may  be  delivered  or  over  whose  line  or  lines  such  property  may 
pass  within  the  United  States  or  within  an  adjacent  foreign  country  when  transported 
on  a  through  bill  of  lading,  notwithstanding  any  limitation  of  liability  or  Umitation 
of  the  amount  of  recovery  oi  representation  or  agreement  as  to  value  in  any  such  receipt 
or  bill  of  lading,  or  in  any  contract,  rule,  regulation,  or  in  any  tariff  filed  with  the 
Interstate  Commerce  Commission;  and  any  such  limitation,  without  respect  to  the 
manner  or  form  in  which  it  is  sought  to  be  made  is  hereby  declared  to  be  unlawful  and 
void:  Provided,  however,  That  if  the  goods  are  hidden  from  view  by  wrapping,  boxing, 
or  other  means,  and  the  carrier  is  not  notified  as  to  the  character  of  the  goods,  the  car- 
rier may  require  the  shipper  to  specifically  state  in  writing  the  value  of  the  goods, 
and  the  carrier  shall  not  be  liable  beyond  the  amount  so  specifically  stated,  in  which 
case  the  Interstate  Commerce  Commission  may  establish  and  maintain  rates  for  trans- 
portation, dependent  upon  the  value  of  the  property  shipped  as  specifically  stated  in 
writing  by  the  shipper.  Such  rates  shall  be  published  as  are  other  rate  schedules: 
Provided  further.  That  nothing  in  this  section  shall  deprive  any  holder  of  such  receipt 
or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has  under  the  existing  law: 
Provided  further,  That  it  shall  be  unlawful  for  any  such  common  carrier  to  provide  by 
rule,  contract,  regulation,  or  otherwise  a  shorter  period  for  giving  notice  of  claims 
than  ninety  days  and  for  the  filing  of  claims  for  a  shorter  period  than  four  months,  and 
for  the  institution  of  suits  than  two  years:  Provided,  however,  That  if  the  loss,  damage, 
or  injury  complained  of  was  due  to  delay  or  damage  while  being  loaded  or  unloaded, 
or  damaged  in  transit  by  carelessness  or  negUgence,  then  no  notice  of  claim  nor  filing 
of  claim  shall  be  required  as  a  condition  precedent  to  recovery.' 

'"Sec.  2.  That  this  act  shall  take  effect  and  be  in  force  from  ninety  days  after  its 
passage." 

Many  widely  varying  or  diametrically  opposed  ideas  have  been  expressed  as  to  the 
effect  of  this  amendment  and  as  to  what  will  be  the  lawful  rates  under  present  tariffs 
when  it  bacomes  effective  on  June  2,  19 15.  The  commission  has  been  urged  to  some 
expression  in  the  preTiises.  It  has  held  a  hearing  on  this  subject,  and  the  questions 
there  di3CU3sei  have  bee  a  argued  on  briefs.  From  the  best  information  it  has  been 
pDssible  to  obtain  and  the  consiaeration  it  has  been  possible  to  give  this  matter  within 
the  linitel  time  available,  the  commission  expresses  tentatively  the  views  hereinafter 
in:Ucated. 

The  greater  part  of  the  freight  transported  moves  under  a  bill  of  lading,  which 
constitutes  a  receipt  for  the  property  and  a  contract  for  its  carriage.  Efforts  have  been 
made  from  time  to  time  to  secure  the  adoption  and  use  by  all  carriers  of  a  uniform  bill 
of  laiing,  but  no  such  effort  has  been  entirely  successful.  Several  years  a^o  protracted 
eiicrt  of  that  kind,  assistei  in  so  far  as  seemed  appropriate  by  the  commission,  culmi- 
nated in  substantial  agreement  among  the  representatives  of  the  shippers  and  the 
representatives  of  the  carriers,  excepting  those  in  the  southern  classification  territory, 
as  to  the  terms  and  coniitions  of  what  was  then  styled  and  has  since  been  known  as 
the  unif.  rm  bill  of  lading.  The  commission  gave  it  tentative  approval  and  recom- 
men  'ed  its  use,  and  since  that  time  it  has  been  in  use  except  in  the  southern  territory 
mentioned,  where  a  somewhat  different  bill  of  lading,  commonly  called  the  standard 
bill  of  lading,  has  been  and  is  in  use. 

The  official  classification,  which,  speaking  generally,  applies  in  the  territory  east 
of  the  Mississippi  River  and  north  of  the  Ohio  and  Potomac  Rivers,  contains  a  rule 
that  except  as  otherwise  provided,  when  property  is  transported  subject  to  the  pro- 
viions  of  that  classification  the  acceptance  and  use  of  the  uniform  bill  of  lading, 
export  bill  of  lading,  uniform  live-stock  contract,  and  certain  contracts  with  men  in 
charge  of  shipments,  respectively,  are  required.  The  uniform  bill  of  lading  and  the 
other  bills  of  lading  or  contracts  are  set  out  in  full  in  the  classification. 

Another  rule  is  that  in  order  that  the  consignor  may  have  the  option  of  shipping 
subject  to  the  terms  and  conditions  of  the  uniform  bill  of  lading,  or  under  the  liability 
imposed  upon  common  carriers  by  the  common  law  and  the  Federal  and  State  statutes 
applicable  thereto,  different  rates  and  different  forms  of  bills  of  lading  are  provided, 
to  be  used  at  the  election  of  the  shipper.  Under  this  rule,  unless  it  is  otherwise  pro- 
vided in  the  classification,  property  will  be  carried  at  the  lower  rates  specified  if 
shipped  subject  to  all  the  terms  and  conditions  of  the  uniform  bill  of  lading.  Property 
carried  not  subject  to  all  the  terms  and  conditions  of  the  uniform  bill  of  lading  is  to  be 
carried  at  the  carrier's  liability,  limited  only  as  provided  by  common  law  and  by  the 
laws  of  the  united  States  and  of  the  several  States  in  so  far  as  they  apply,  but  subject 
to  the  terms  and  conditions  of  the  uniform  bill  of  lading  in  so  far  as  they  are  not  incon- 
sistent with  such  common  carrier's  liability,  and  in  such  instances  as  rate  10  per  cent 
higher,  subject  to  a  minimum  increase  of  1  cent  per  100  pounds,  will  be  charged.  It 
is  provided  that  if  consignor  elects  not  to  accept  all  the  terms  and  conditions  of  the 
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uniform  bill  of  lading  he  shall  so  notify  the  agent  of  the  carrier  at  the  time  his  property 
is  delivered  for  shipment,  and  if  he  does  not  give  such  notice  it  will  be  understood 
that  he  desires  the  property  carried  subject  to  the  terms  and  conditions  of  the  uniform 
bill  of  lading  in  order  to  secure  the  lower  rate  or,  as  it  is  termed  in  the  classification, 
"the  reduced  rate."  If  the  shipper  notifies  the  agent  of  the  initial  carrier  that  he 
elects  not  to  accept  all  the  terms  and  conditions  of  the  uniform  bill,  of  lading,  the 
agent  must  print,  write,  or  stamp  upon  the  bill  of  lading  a  provision  that  in  considera- 
tion of  the  higher  rate  charged  the  property  will  be  carried  at  the  carrier's  liability, 
limited  only  as  provided  by  law,  but  subject  to  the  terms  and  conditions  of  the  uni- 
form bill  of  lading  in  so  far  as  they  are  not  inconsistent  with  such  common  carrier's 
liability. 

The  western  classification,  which,  speaking  generally,  applies  in  all  of  the  territory 
weft  of  the  Mississippi  River  and  Lake  Michigan,  contains  a  rule  that,  except  as 
otherwise  provided  therein,  when  property  is  transported  subject  to  the  provisions 
of  the  western  classification  the  acceptance  and  use  of  the  uniform  bill  of  lading  is 
required.  It  also  contains  additional  provisions  substantially  like  those  cited  from 
the  official  classification.  All  of  the  terms  of  the  uniform  bill  of  lading  are  printed  in 
the  classification,  but  the  livestock  contract  form  does  not  so  appear.  The  live-stock 
ratings  are  stated  to  be  based  upon  values  declared  by  shippers,  not  exceeding  certain 
stated  values  ''under  contract." 

The  southern  classification,  which,  speaking  in  general,  applies  in  the  territory 
east  of  the  Mississippi  and  south  of  the  Ohio  and  Potomac  Rivers,  contains  a  rule  that 
the  reduced  rates  specified  in  the  classification  will  apply  only  on  property  shipped 
subject  to  the  conditions  of  the  carrier's  bill  of  lading,  and  that  property  carried  not 
subject  to  the  conditions  of  the  carrier's  bill  of  lading  will  be  at  the  carrier's  liability, 
limited  only  as  provided  by  common  law  and  by  the  laws  of  the  United  States  and  of 
the  several  States  in  so  far  as  they  apply.  It  provides  that  property  thus  carried  will 
be  charged  10  per  cent  higher,  subject  to  a  minimum  increase  of  1  cent  per  100  pounds, 
than  if  shipped  subject  to  the  conditions  of  the  carrier's  bill  of  lading.  The  classifi- 
cation does  not  contain  the  terms  of  the  carrier's  bill  of  lading,  and,  with  one  or  two 
individual  exceptions,  the  terms  thereof  are  not  filed  with  the  commission  as  a  tariff 
publication  or  rate  schedule.  The  classification  provides  that  the  rates  on  live 
stock  will  apply  when  the  declared  value  does  not  exceed  certain  values  therein 
stated,  and  that  for  each  increase  of  100  per  cent  or  fraction  thereof  in  the  declared 
value  there  shall  be  an  increase  of  20  per  cent  in  the  rate.  The  classification  does 
not  contain  any  requirement  that  the  live-stock  contract  must  be  used,  but  it  does 
provide  that  agents  must  not  issue  more  than  one  live-stock  contract  on  any  one 
shipment.  Some  of  the  tariffs  of  the  individual  carriers  in  this  territory  contain 
released  rates  applicable  to  shipments  of  live  stock  which  are  conditioned  upon  cer- 
tain declared  valuations  and  upon  shipments  being  made  under  the  live-stock  con- 
tract, and  such  tariffs  provide  that  higher  rates  will  apply  when  shipments  are  not 
so  made.  The  terms  of  the  live-stock  contract  are  not  incorporated  in  the  tariffs  and, 
with  one  or  two  individual  exceptions,  they  are  not  filed  with  the  commission  as  a 
tariff  publication. 

It  is  perfectly  plain  that  the  purpose  of  this  law  is,  except  as  otherwise  provided 
therein,  to  invalidate  all  limitations  of  carrier's  liability  for  loss,  damage,  or  injury 
to  property  transported  caused  by  the  initial  carrier  or  by  another  carrier  to  which 
it  may  be  delivered  or  which  may  participate  in  transporting  it.  The  law  does  not 
specifically  say  that  attempts  so  to  limit  the  carrier's  liability  shall  not  be  resorted  to, 
but  it  declares  them  to  be  invalid  and  unlawful  wherever  found  and  in  whatever 
guise  they  may  appear.  Obviously,  therefore,  neither  the  bills  of  lading  or  other 
contracts  for  carriage,  or  classifications  or  rate  schedules  of  the  carriers,  should  contain 
any  provisions  which  are  so  declared  to  be  unlawful  and  void. 

Some  of  the  carriers  insist  that  if  no  changes  are  made  in  their  classifications  and 
other  tariff  publications  the  lower  rates,  wliich  are  conditioned  upon  the  use  of  the 
bills  of  lading  now  in  use,  will  be  automatically  canceled  and  the  higher  rates,  based 
upon  the  carrier's  liability,  will  be  the  only  lawful  rates  from  and  after  the  date  upon 
which  the  law  in  question  becomes  effective.  Some  of  the  shippers  insist  that  if  no 
changes  are  made  in  the  classifications  or  tariff  publications,  the  provisions  for  limi- 
tation of  carrier's  liability  will,  when  the  new  law  becomes  effective,  be  unlawful 
and  void,  and  the  carriers  will  thereupon  have  two  sets  of  rates,  both  applicable 
under  like  conditions,  and  that  of  the  two  the  shippers  will  be  entitled  to  the  lower. 

The  official  classification  roads  have  announced  the  purpose  of  making  certain 
changes  in  the  terms  of  their  bill  of  lading,  other  contracts  of  carriage,  and  classifica- 
tion and  rate  schedules  in  the  light  of  the  provisions  of  the  new  law,  They  sa>  that 
whether  or  not  they  will  continue  to  maintain  rates  based  upon  the  value  of  the 
property  is  a  matter  for  further  consideration  by  their  traffic  officers.     They  express 
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the  opinion  that  certiiin  of  these  changes  will  impose  upon  them  liabilities  not  here- 
tofore borne  and  consequent  loss  of  revenue,  and  reserve  the  right  to  assert  at  the 
proper  time  a  claim  for  some  increase  in  rates  on  account  thereof. 

The  southern  lines  announced  their  purpose  of  making  certain  changes  in  their 
contracts,  classification,  and  rate  schedules  which  would  exempt  certain  heavy  com- 
modities moving  in  large  quantities,  and  said  to  constitute  about  70  per  cent  of  their 
traffic,  from  any  immediate  increases  in  rates  on  account  of  the  amended  law,  and  to 
incorporate  in  the  classification  a  provision  that  as  to  the  remainder  of  the  traffic  the 
rates  contained  in  schedules  governed  by  the  classification  would  be  increased  5  per 
cent  upon  the  date  when  the  new  law  becomes  effective.  That  method  of  changing 
rates  would  be  in  direct  opposition  to  the  commission's  regulations  governing  the 
construction  of  tariffs,  which  are  by  the  act  given  full  force  of  law.  The  southern 
lines  urge  that  the  new  law  will  produce  conditions  which  furnish  substantial  reasons 
for  allowing  them  additional  revenue,  and  that  it  is  physically  impossible,  except 
by  the  method  which  they  propose,  to  issue  any  tariff  publications  prior  to  June  2 
which  will  secure  that  additional  revenue.  They  say  that  the  tariff  regulations  are 
prescribed  by  the  commission  and  that  it  is  within  its  power  to  modify  them  at  any 
time,  and  therefore  the  question  of  whether  or  not  the  carrier  should  be  permitted 
to  make  effective  the  proposed  plian  is  wholly  within  the  commission's  discretion  to 
determine.  They  argue  that  if  nothing  is  done  the  10  per  cent  higher  rates  will 
automatically  become  effective,  which  they  do  not  desire,  and  that  the  course  pro- 
posed by  them  is  the  only  alternative  to  the  injustice  of  their  being  compelled  to 
sustain  the  burdens  imposed  by  the  new  legislation  without  means  for  recouping  the 
losses  which  they  will  suffer. 

The  commission  has  made  no  investigation  upon  which  a  judgment  as  to  the  cost  of 
and  proper  compensation  for  additional  risk  could  be  based.  The  commission  has  no 
right  to  assume  that  it  would  be  5  per  cent  of  the  rates  upon  30  per  cent  of  the  carriers' 
traffic  or  that  it  would  be  any  given  per  cent  upon  all  of  the  traffic.  Obviously,  there 
can  be  no  propriety  in  attaching  to  one  commodity  unreasonable  rates  for  the  purpose 
of  compensating  a  carrier  for  a  risk  attaching  to  it  in  the  transportation  of  another  com- 
modity, and  it  is  admitted  that  the  carriers  can  not  make  any  accurate  statement  in 
advance  as  to  the  added  cost,  if  any,  of  the  increased  liability. 

With  regard  to  rates  on  shipments  of  live  stock,  the  southern  carriers  announced  at 
the  hearing  their  purpose  to  provide  that  the  present  rates  would  apply  on  shipments 
declared  to  be  of  value  not  exceeding  that  now  stated  as  limitation  of  the  carrier's 
liability,  and  to  increase  the  rates  20  per  cent  for  each  100  per  cent  increase  in  the 
declared  value  of  the  live  stock.  By  letter  submitted  since  the  hearing  they  announce 
the  purpose  to  provide  for  an  increase  of  5  per  cent  in  the  rate  for  each  increase  of  100 
per  cent,  or  fraction  thereof,  in  the  declared  value. 

By  a  still  later  letter  the  southern  classification  roads  advise  that,  in  view  of  the 
numerous  and  irreconcilable  complications  which  have  developed,  and  in  order  to 
remove  all  doubt  as  to  the  continuance  of  existing  rates  after  the  amendment  to  the  law 
becomes  effective,  they  have  decided  to  supersede  their  present  classification  rule  by 
one  which  will  recite  that  the  rates  governed  by  the  classification  will  apply  only  on 
property  shipped  subject  to  the  conditions  of  the  carrier's  bill  of  lading  in  use  on  and 
after  the  eft'ective  date  of  the  amended  law,  and,  except  as  otherwise  provided  in  the 
classification,  all  interstate  rates  in  effect  on  June  2,  1915,  will  continue  in  force,  dis- 
regarding provisions  in  tariffs,  classifications,  and  exception  sheets  which  limit  the 
liability  of  carriers,  and  to  continue  a  provision  that  property  carried  not  subject  to  the 
terms  and  conditions  of  the  carriers'  bill  of  lading  will  be  at  carriers'  liability,  limited 
only  by  the  common  law  and  the  laws  of  the  United  States  and  of  the  several  States  in 
so  far  as  they  may  apply,  and  property  so  carried  will  be  subject  to  rates  10  per  cent 
higher  than  those  shown  in  the  tariffs. 

The  western  classification  roads,  in  the  main,  take  a  position  substantially  like  that 
taken  by  the  official  classification  roads.  Their  representatives  expressed  to  the  com- 
mittees of  Congress  the  view  that  the  enactment  of  the  amendment  in  question  would, 
by  striking  from  the  uniform  bill  of  lading  vital  proAdsions,  automatically  throw  the 
roads  back  upon  their  common-law  liability  and  the  increased  rates.  They  admit  that 
a  10  per  cent  increase  in  rates  can  not  be  justified.  They  think  that  the  increased 
liability  will  justify  some  increase  in  rates,  but  emphatically  disclaim  any  disposition 
to  take  advantage  of  a  technical  opportunity  to  mulct  the  shipping  public.  They  are 
of  opinion  that  they  still  have  the  right  to  provide  rates  upon  live  stock  dependent 
upon  the  declared  value  of  the  stock,  and  that  a  shipper  w^ho  misstates  the  true  value 
of  his  shipment  is  guilty  of  violation  of  section  10  of  the  act,  just  as  he  would  be  if  he 
misstated  the  commodity  shipped.  They  suggest  that  their  present  rule,  which  pro- 
vides in  general  for  an  increase  of  10  per  cent  in  the  rate  for  each  100  per  cent  of  increase 
in  the  declared  valuation,  is  probably  too  high;  that  an  increase  of  5  per  cent  in  the 
rate  for  each  100  per  cent  increase  in  the  value,  or  of  3  per  cent  in  the  rate  for  each 
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increase  of  50  per  cent  in  the  value,  would  be  a  more  equitable  rule,  and  that  this 
question  is  involved  in  a  case  soon  to  be  submitted  to  the  commission.  They,  like  the 
eastern  roads,  have  numerous  commodity  rates  based  upon  valuation,  and  they  think 
they  may  lawfully  continue  that  practice.  They  have,  however,  not  had  opportunity 
since  this  bill  was  enacted  to  formulate  in  detail  the  changes  which  they  think  neces- 
sary and  proper. 

From  the  best  information  that  can  be  gathered  from  testimony  that  has  been  sub- 
mitted in  various  cases,  it  appears  that  prior  to  1933  the  limited  liability  provisions 
contained  in  the  shippong  contracts,  classifications,  and  rate  schedules  were  very  gen- 
erally disregarded  in  the  settlement  of  loss  and  damage  claims,  especially  in  the 
western  classification  territory.  It  seems,  therefore,  that  to  a  very  large  extent  at 
least,  despite  the  limitations  of  liability  stated  in  the  contracts  and  schedules,  full 
value  was  quite  generally  recognized  in  the  settlement  of  claims.  After  the  Supreme 
Court  decided  the  Croninger  case,  supra,  in  1913,  the  provisions  of  the  contracts  and 
rate  schedules  in  this  and  other  particulars  were  recognized  as  lawfully  binding  upon 
carriers  and  shippers  alike,  and  the  policy  followed  was  correspondingly  changed.  It 
is  pointed  out  that  prior  to  1906  many  of  these  limitations  of  liability  were  not  contained 
in  the  shipping  contracts  and  rate  schedules;  that  in  1906  they  were  incorporated 
therein,  but  were  largely  ignored  until  1913;  that  in  1913  the  policy  was  generally 
adopted  of  endeavoring  to  enforce  the  limited  liability  provisions,  and  that  neither  in 
1906  nor  in  1913  was  any  change  in  the  rates  undertaken  because  of  the  liixdted  liabil- 
ity. It  is  argued  that  inasmuch  as  no  reduction  in  rates  was  made  when  the  limited 
Liability  provisions  were  established,  or  when  they  were  sustained  as  lawful  by  the 
Supreme  Court  of  the  United  States,  there  is  no  justification  for  an  increase  in  rates  now 
that  the  liability  conditions  are  restored  to  substantially  what  they  were  prior  to  1906. 
Limitations  of  liability  have  been  incorporated  in  live-stock  shipment  contracts  for 
many  years,  but,  as  has  been  said,  it  appears  that  at  least  in  the  territory  where  there  is 
the  greatest  movement  of  live  stock  those  limitations  were  generally  disregarded  in 
settlement  of  claims. 

The  so-called  uniform  bill  of  lading,  which  has  been  in  use  in  official  and  western 
classification  territories,  contains,  and  has  contained,  a  provision  that  claims  for  loss 
or  damage  must  be  presented  to  the  carrier  within  four  months,  but  until  the  Croninger 
case,  supra,  was  decided  by  the  Supreme  Court  no  effort  was  made  by  the  carriers 
generally  to  enforce  or  to  observe  that  provision.  After  the  Croninger  case  was  decided 
the  carriers  adopted  an  entirely  different  course  and  took  the  position  that  this  pro- 
vision was  in  the  bill  of  lading,  the  terms  of  the  bill  of  lading  were  in  the  rate  schedules, 
and  therefore  it  was  unlawful  to  depart  from  that  requirement.  This  created  a  general 
controversy,  and  the  sudden  change  from  ignoring  a  rule  to  literally  enforcing  it 
necessarily  created  multitudes  of  unjust  discriminations.  The  question  was  presented 
to  and  considered  by  the  commission,  and  as  the  fair  and  only  means  of  composing 
the  situation  and  avoiding  endless  controversy  and  litigation,  the  commission  issued 
its  report,  In  the  matter  of  Bills  of  Lading  (29  I.  C.  C,  417). 

The  Cummins  amendment  makes  it  unlawful  for  the  carrier  to  fix  a  period  for  giving 
notice  of  claims  shorter  than  90  days,  for  the  filing  of  claims  shorter  than  4  months, 
and  for  the  institution  of  suits  shorter  than  2  years.  The  law  does  not  indicate  the 
time  or  date  from  which  these  several  periods  of  time  shall  be  computed;  that  is, 
whether  from  the  date  of  delivery  by  the  carrier  of  the  damaged  property,  or  in  case 
of  loss,  after  a  reasonable  time  for  delivery  has  elapsed,  from  the  date  shown  on  tho 
bill  of  lading,  or  from  the  occurrence  of  the  loss  or  of  the  damage.  It  seems  clear  that 
these  provisions  are,  in  common  with  the  other  matters  governed  by  the  amendment, 
confined  to  instances  of  loss,  damage,  or  injury  caused  by  the  carriers.  It  will  be 
necessary  for  the  carriers  to  determine  what  periods  of  time  they  will  fix  for  the  giving 
notice  of  claims,  the  filing  of  claims,  and  the  institution  of  suits.  The  dates  or  times 
from  which  such  periods  shall  run  should  also  be  fixed  in  the  rules.  In  the  interest 
of  thorough  understandings  and  to  avoid  controversies  it  is  very  desirable  that  these 
rules  be  uniform  for  all  the  carriers  of  the  country. 

It  is  to  be  remembered  that  the  Cummins  amendment  is  not  a  separate  statute, 
but  is  an  amendment  to  the  act.  It  must,  therefore,  be  construed  as  a  part  of,  and  in 
connection  with  other  portions  of,  the  act.  and  in  such  a  way  as  to  give  effect  to  the 
whole  statute.  There  does  not  seem  to  be  any  indication  of  legislative  intent  to 
change  any  provision  of  the  act  other  than  that  part  known  as  the  Carmack  amend- 
ment. The  new  amendment  should,  if  possible,  be  so  construed  as  to  give  full  force 
to  its  clear  purpose,  without  impairing  the  effect  of  any  other  provision  of  the  act. 

The  more  important  points  which  seem  to  be  surrounded  with  the  most  doubt  and 
upon  which  opinions  so  far  expressed  most  sharply  conflict,  are: 

1.  If  no  changes  are  made  in  the  existing  shipping  contracts  and  rate  schedules, 
will  the  higher  rates  provided  therein  automatically  become  lawfully  applicable 
upon  the  date  upon  which  the  amendment  takes  effect? 
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As  we  have  seen,  the  Carmack  amendment,  adopted  in  1906,  provided  that  no 
contract,  receipt,  rule,  or  regulation  should  exempt  the  carrier  from  the  liability 
thereby  imposed.  As  has  been  said,  no  effort  was  made  to  change  rates  because  of 
that  amendment  to  the  act.  The  classifications  or  rate  schedules  provide  that  unless 
the  terms  of  certain  bills  of  lading  are  accepted  higher  rates  will  apply.  The  terms 
of  the  bill  of  lading  could  be  modified  or  changed  to  any  extent  without  automatically 
changing  any  rate.  Prior  to  1913  many  of  the  limitations  contained  in  bills  of  lading 
or  other  shipping  contracts  were  treated  as  if  they  did  not  exist,  and  it  was  never  sug- 
gested that  the  validity  or  invalidity  of  any  such  provision  affected  the  rate. 

It  is  contrary  to  all  canons  of  construction  to  hold  that  an  act  of  Congress  produces 
a  result  not  intended  by  Congress  unless  the  express  language  of  the  act  compels  such 
a  construction.  There  is  nothing  in  the  expressed  terms  of  this  act  or  in  the  history 
of  this  legislation  that  shows  any  intent  or  purpose  on  the  part  of  Congress  to  affect 
in  any  degerr  the  existing  rates  charged  by  carriers  for  transportation  property.  The 
legislation  is  aimed  at  specified  contracts  and  declares  them  to  be  unlawful.  The  law- 
ful rates  on  file  at  this  time,  therefore,  are  the  rates  providing  for  the  limited  liability. 
The  Cummins  amendment,  by  making  contracts  limiting  liability  for  loss  caused  by 
the  carriers  unlawful,  does  not  destroy  these  rates,  but  they  remain  in  effect  and  are 
lawfully  applicable,  for  the  10  per  cent  increased  rates  are  merely  additional  and  can 
not  stand  in  and  of  themselves. 

Applying  correct  rules  of  interpretation,  the  Cummins  amendment  does  not  auto- 
matically bring  into  effect  the  increased  rates  named  in  the  classifications  and  tariff 
publications  as  applicable  to  shipments  which  are  not  made  subject  to  the  terms 
of  the  uniform  or  carrier's  bill  of  lading. 

2.  May  the  carriers  lawfully  provide  in  their  tariffs  and  rate  schedules  that  their 
liability  shall  be  for  the  full  value  of  the  property  at  the  time  and  place  of  shipment? 

It  is  argued  that  such  a  provision  would  be  neither  a  limitation  of  the  amount  of 
recovery  nor  a  representation  or  agreement  as  to  value  within  the  meaning  of  the  new 
law.  It  is  urged  that  this  rule  would  relieve  the  question  of  the  amount  of  liability 
from  uncertainty,  would  afford  a  reasonable  and  uniform  method  of  determining  the 
measure  of  recovery,  save  endless  litigation  with  its  attendant  labor  and  expense, 
and  avoid  unjust  discriminations. 

The  Cummins  amendment  clearly  places  upon  the  carriers  liabiUty  for  the  full 
actual  loss,  damage,  or  injury  to  the  property  transported  which  is  caused  by  them, 
and  it  makes  unlawful  any  limitation  of  that  Liability,  or  of  the  amount  of  recovery 
thereunder,  in  any  receipt,  bill  of  lading,  contract,  rule,  regulation,  or  tariff  filed 
with  this  commission,  without  respect  to  the  manner  or  form  in  which  such  limita- 
tion is  sought  to  be  made.  The  loss  or  damage  must,  apparently,  be  either  as  cf  the 
time  and  place  of  shipment,  time  and  place  of  loss  or  damage,  or  time  and  place  of 
destination.  Where  rates  are  lawfully  dependent  upon  declared  values,  the  prop- 
erty and  the  rates  are  classified  according  to  the  character  of  the  property  of  which 
the  value  of  the  property  may  constitute  an  element,  and  such  classification  is  neces- 
sarily as  of  the  time  and  place  of  shipment.  It  is  therefore  believed  that  the  Ua- 
biUty  of  the  carrier  may  be  limited  to  the  full  value  of  the  property  so  classified 
and  established  as  of  the  time  and  place  of  shipment. 

3.  Does  the  amendment  to  the  act  apply  to  export  and  import  shipments  to  and 
from  foreign  countries  not  adjacent  to  the  United  States? 

This  must  be  answered  in  the  negative,  in  view  of  the  fact  that,  while  specifically 
stating  that  its  terms  shall  apply  to  property  received  for  transportation  from  cer- 
tain points  to  certain  other  points,  it  makes  no  reference  to  shipments  from  a  point  in 
the  United  States  to  a  point  in  a  nonadjacent  foreign  country,  or  from  a  nonadjacent 
foreign  country  to  a  point  in  the  United  States. 

4.  In  the  proviso,  "that  if  the  goods  are  hidden  from  view  by  wrapping,  boxing, 
or  other  means,  and  the  carrier  is  not  notified  as  to  the  character  of  the  goods,"  what 
is  the  proper  interpretation  to  be  placed  upon  the  words  "and  the  carrier  is  not  notified 
as  to  the  character  of  the  goods"? 

Some  argue  that  the  word  "character"  means  nothing  more  than  a  statement  of 
the  ordinary  name  by  which  the  commodity  is  known.  On  the  other  hand,  it  is 
urged  that  knowledge  as  to  what  the  commodity  is  is  necessary  in  order  to  apply 
to  it  transportation  rate,  and  that  therefore  the  word  "character"  properly  means 
more  than  the  mere  name  of  the  commcdity.  It  has  been  suggested  that  the  real 
and  proper  meaning  would  be  indicated  by  recasting  the  language  as  follows: 

''Provided,  however,  That  if  a  com.raodity  in  the  course  of  transportation  is  hidden 
from  view  by  wrapping,  boxing,  or  other  means,  so  that  the  carrier  can  not  know 
its  character,  that  is  to  say,  its  grade,  quality,  and  condition,  it  may,  with  the  approval 
of  the  commission,  publish  and  maintain  rates  based  on  value  and  require  the  shipper 
to  state  in  writing  the  value  of  any  shipment  made,  and  beyond  the  value  so  stated 
the  carrier  shall  not  be  liable." 
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It  has  also  be  suggested  that  in  view  of  the  fact  that  the  articles  dealt  with  in  tnis 
proviso  are  to  be  distinguished  on  the  basis  of  value,  the  value  becomes  a  peculiar 
quality  of  the  property  and  the  word  "character"  should  be  construed  as  including 
value,  and  that  when  the  shipper  notifies  the  carrier  of  the  character  of  the  goods 
the  notice  is  incomplete  unless  the  value  is  stated  as  a  necessary  element  in  pointing 
out  the  character  of  the  goods. 

Another  suggestion  is  that  when  common  experience  or  knowledge  does  not  clearly 
establish  the  nature  of  the  goods,  or  the  view  is  hidden  by  boxing,  wrapping,  or  other 
means,  and  the  carrier  is  not  notified  as  to  the  true  character  of  the  goods,  it  may 
exercise  the  right  to  require  the  shipper  to  state  in  writing  the  value  of  the  property. 

The  right  of  the  carrier  to  initiate  its  rates  and  to  consider  value  of  the  property 
tendered  for  transportation  as  an  element  in  determining  the  classification  thereof 
or  the  rate  applicable  thereto  has  not  been  denied  by  the  act  or  withdrawn  by  this 
amendment.  The  right  in  certain  instances  to  make  varying  rates  upon  a  given 
article  or  commodity  dependent  upon  its  true  value  being  recognized,  and  it  being 
impossible  for  the  carrier's  agent  to  know  the  true  value  of  the  shipment  unless  it  is 
declared  by  the  shipper,  and  in  view  of  the  fact  that  the  ordinary  name  of  the  com- 
modity is  essential  to  the  application  of  any  transportation  rate  whatsoever,  it  seems 
that  the  word  "character"  as  used  in  this  proviso  must  include  the  true  and  actual 
value  as  stated  by  the  shipper. 

The  word  "character"  as  here  used  clearly  relates  primarily  to  value,  or  to  those 
qualities  affecting  value,  and  when  the  entire  proviso  is  considered  the  meaning 
seems  to  be  that  if  the  qualities  affecting  value  of  the  goods  are  hidden  from  the 
carrier's  view,  or  are  not  known  to  the  carrier,  the  proviso  applies.  It  is  a  well-settled 
rule  of  statutory  construction  that  the  word  "and"  may  be  read  as  "or"  in  deference 
to  the  meaning  of  the  context. 

If  the  word  "ard"  in  the  proviso  is  read  as  "or,  "  the  meaning  is  reasonablv  clear, 
whereas  if  the  letter  of  the  statute  is  adhered  to  the  meaxiii  g  is  doiibtful  and  difficult 
to  determire.  In  those  in  stances  in  which  the  carrier  desires  to  limit  its  liability  to 
the  value  of  the  property  as  specifically  stated  in  writing  by  the  shipper,  the  rate  niust 
be  based  upon  the  declared  value  and  be  so  published;  but  the  commission  apparently 
must  determine  in  advance  of  such  prblicalion  that  the  commodity  is  one  the  value 
of  which  can  not  be  known  to  the  carrier  from  ordinary  sources  or  reasonable  inspec- 
tion, and  to  which  rates  based  on  declared  value  may  be  applied  in  connection  with 
which  the  carrier's  liablility  is  limited  to  the  valne  so  declared. 

In  determining  that  question  the  inqiiry  is  whether  or  not  the  commodity  is  one 
the  value  of  which  is  peculiarly  within  the  knowledge  of  the  shipper.  If  it  has  a 
definite  market  value,  or  its  value  depends  upon  facts  of  which  the  carrier  has  equal 
knowledge  with  the  shipper,  the  "character"  of  the  shipment  is  known  to  the  carrier, 
and  the  proviso  does  not  apply.  The  Congress  did  not  affirmatively  reccgnize  any 
rates  based  upon  declared  value  other  than  those  authorized  bv  this  proviso.  This, 
of  course,  does  not  mean  that  commodities  may  not  be  reasonably  classified  according 
to  value  and  be  subject  to  different  rates  applicable  to  different  grades  of  the  same 
commodity,  which  is  a  different  matter  from  limiting  the  liability  to  the  declared  value. 

When  the  goods  are  not  hidden  from  view,  and  the  carrier  is  advised  as  to  their 
character,  all  contracts  or  agreements  purporting  to  limit  the  liability  of  the  carrier 
for  loss  or  damage  caused  by  it  are  made  void.  A  carrier,  after  the  Cummins  amend- 
ment goes  into  effect,  may  not  contract  to  limit  its  liability  for  loss  or  damage  caused 
by  it  to  the  property.  There  is,  however,  no  inhibition  as  to  the  limitation  of  the 
liability  of  a  carrier  for  losses  not  caused  by  it  or  a  succeeding  carrier  to  whicli  the 
property  may  be  delivered.  The  amendment  has  expressly  reapplied  the  limitation 
of  the  prior  act  with  respect  to  loss  or  damage  caused  by  the  carriers  chargeable  there- 
with. It  follows,  therefore,  that  the  interpretation  applied  to  the  act  before  it  was 
amended  is  equally  applicable  to  the  amendment  in  so  far  as  the  latter  affects  the 
right  of  a  carrier  to  establish  rates  conditional  upon  the  shipper's  assumption  of  the 
entire  risk  of  loss  attributable  to  causes  beyond  the  carrier's  control.  From  this  it 
follows  that  under  the  amendment  a  contract  or  a  tariff  may  lawfully  limit  to  a  reason- 
able maximum  the  liability  of  a  carrier  for  losses  which  it  does  not  cause.  It  follows 
further  that  the  rates  provided  by  such  tariff  may  be  proportionate  to  the  risk  assumed. 

This  provision  of  the  statute  as  to  goods  concealed  from  view  and  of  the  character  of 
which  the  carrier  is  not  advised  clearly  prescribes  the  right  of  carriers  under  the  direc- 
tion or  approval  of  the  commission  to  provide  for  a  graduation  of  rates  in  accordance 
with  the  declared  value  of  the  property  transported.  The  liability  provided  by  the 
rates  so  established  by  the  commission  is  applicable  no  less  to  instances  of  loss  or 
damage  chargeable  to  the  negligence  of  the  carrier  than  to  those  occiisioned  by  c.mses 
beyond  the  carrier's  control.    But  the  carriers  may  not  contract  to  limit  their  liability 
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for  los8,  damage,  or  injury  caused  by  them  to  property  the  character  of  which  is  mani- 
fested by  the  shipment  itself  or  otherwise  disclosed. 

In  this  connection  it  has  been  suggested  that  the  carrier  might  provide  that  in  the 
event  the  shipper  refused  to  declare  the  value  the  higher  rates  would  apply.  This 
suggestion  can  not  be  approved.  If  tne  rate  is  lawfully  conditioned  upon  the  value 
as  declared  by  the  shipper,  it  is  as  much  the  shipper's  dutj'^  to  declare  the  true  value 
of  the  shipment  as  it  is  his  duty  to  declare  the  name  of  a  commodity  tendered  for  ship- 
ment as  to  which  there  are  not  different  rates. 

It  is  important  to  keep  in  mind  that  the  carriers  are  not  prohibited  from  making 
different  rates  dependent  upon  the  value  of  different  grades  of  a  given  commodity; 
that,  except  as  covered  by  the  Cummins  amendment,  including  approval  of  the  rates 
by  the  commission,  the  carrier  is  subject  to  all  of  the  liabilities  imposed  by  that  amend- 
ment; and  that  if,  in  any  instance,  the  shipper  declares  the  value  to  be  less  than  the 
true  value  in  order  to  get  a  lower  rate  than  that  to  which  he  would  otherwise  be  en- 
titled, he  violates,  and  is  subject  to  the  penalty  prescribed  in  section  10  of  the  act. 
The  carrier  would  also  be  subject  to  the  same  penalty  in  such  a  case  if,  having  knowl- 
edge that  the  value  represented  is  not  the  true  value,  it  nevertheless  accepts  the 
shipper's  representation  as  to  value  for  the  purpose  of  applying  the  rate. 

5.  Do  the  terms  of  the  Cummins  amendment  apply  to  the  transportation  of  baggage? 

This  must  apparently  be  answered  in  the  affirmative.  Transportation  of  baggage  is 
a  part  of  the  contract  for  transportation  of  the  passenger.  The  carriers  have  always 
limited  their  liability  for  loss  of  or  damage  to  baggage.  The  baggage  check  is  the 
carrier's  receipt  for  the  baggage.  The  conditions  attached  to  the  carrier's  Liability 
are  stated  in  the  fare  schedules  and  on  passage  tickets  of  contract  form.  In  National 
Baggage  Committee  v.  A.,  T.  &  S.  F.  Ry.  Co.  (32  I.  C.  C,  152)  the  commission  con- 
sidered the  carriers'  rules  relative  to  charges  and  liabilities  in  the  transportation  of 
baggage  and  prescribed  certain  reasonable  regulations,  including  reasonable  insurance 
charges  upon  baggage  declared  to  be  of  greater  value  than  the  maximum  limit  provided 
in  the  schedules  and  contract  for  carriage.  All  ordinary  personal  or  sample  baggage 
is  hidden  from  view  by  boxing,  wrapping,  or  other  means,  and  the  amended  law  seems 
clearly  to  recognize  the  carrier's  right  to  fix  conditions  and  terms  applicable  to  the 
transportation  of  baggage  dependent  upon  the  value  as  declared  by  the  person  offering 
the  baggage  for  transportation. 

The  necessity  for  re^  idon  of  the  1  ills  of  lading,  live-stock  contracts,  and  other 
similar  contracts  of  carriage,  as  well  as  of  certain  parts  6i  the  carriers'  classifications 
and  rate  schedules,  is  manifest.  Bills  of  lading  and  shipping  contracts  can  and  ought 
to  I  e  at  once  amended  y  eliminating  o'  viously  unlawful  and  invalid  provisions. 
Sue  h  action  will  o  viate  for  the  immediate  future  numerous  controversies  that  other- 
wise would  pro"  a"  ly  arise.  Proper  analysis  should  '  e  made  of  the  classifications 
and  tariffs  to    ring  them  into  harmony  with  the  amended  lav/. 

Such  changes  in  classifications  and  rate  schedules  can  not  1  e  made  upon  statutory 
notice  and  ]  ecome  effective  contemporaneously  with  the  new  law.  Permission  is 
therefore  here'  y  given  to  carriers  to  make  effective  on  June  2,  1915,  upon  not  less 
than  three  days'  notice  to  the  pu'  lie  and  to  the  commission,  given  in  the  manner 
prescri  ed  in  the  act  and  in  the  commission's  regulations,  amendments  to  the  classi- 
fications and  rate  schedules  which  eliminate  provisions  or  rules  that  are  in  conflict 
with  the  terms  of  the  new  law,  provided  no  such  amendment  has  the  effect  of  increas- 
ing any  rate  or  charge  for  services. 

If,  in  a  proper  manner  and  a  proper  proceeding,  it  shall  1  e  made  to  appear  that, 
with  regard  to  any  commodity  or  commodities,  the  existing  rates  do  not  affor"^  the 
carriers  proper  compensation  for  the  services  they  perform  and  the  risk  which  is 
imposed  upon  them,  it  could  hardly  '  e  denied  that  the  rates  on  sirch  commodities 
might  properly  '  e  increased  in  a  sufficient  amount  to  properly  compensate  the  car- 
riers for  their  added  risk  and  liability.  Where  rates  are  la\A^ully  '  ased  upon  declared 
values,  the  difference  in  rates  should  1  e  no  more  than  fairly  and  reasonably  repre- 
sents the  added  insurance.  It  does  not  appear  that  this  amendment  to  the  act  affoi-ds 
justification  for  any  increase  in  rates  on  commodities  in  general.  As  has  '  een  said, 
the  carrier  may  not  lawfully  impose  unreasonable  rates  upon  one  commodity  in  order 
to  compensate  it  for  risk  or  liabilities  incurred  in  connection  with  the  transportation 
of  another  commodity,  and  it  is  not  to  '  e  forgotten  that  the  liabilities  here  considered 
are  only  those  for  loss,  damage,  or  injury  to  the  property  caused  ^  y  a  carrier  or  its 
agents  or  employees.  In  other  words,  the  loss,  damage,  or  injury  resulting  from  the 
neglects  or  omissions  of  a  carrier  or  its  agents. 

The  commission  has  been  conducting  an  investigation  with  regard  to  bills  of  lading, 
entitled  "  In  the  Matter  of  Bills  of  Lading,  Docket  No.  4844."  Further  hearings  in 
that  proceeding  may  be  necessary  in  the  light  of  the  Cummins  amendment.  In  that 
connection  matters  that  have  been  informally  presented  and  urged  in  this  informal 
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proceeding  maybe  presented  in  a  formal  way,  gupported  by  testimony ,  and  adetermi** 
nation  can  there  be  reached  on  questions  as  to  which  the  commission  now  has  no 
information  upon  which  it  could  base  a  lawful  order.  What  is  attempted  here  is 
simply  to  indicate  the  impressions  gained  from  the  experience  had  in  the  past  and 
from  the  suggestions  informally  presented  by  those  who  are  vitally  interested  in  the 
effect  of  the  Cummins  amendment  and  the  course  to  be  pursued  for  the  immediate 
future  in  the  light  thereof.  All  of  the  questions  herein  discussed  are,  of  course,  sub- 
ject to  judicial  interpretation,  and  the  views  indicated  herein  might  be  somewhat 
changed  in  the  light  of  more  complete  information  supported  by  competent  evidence. 
The  classification,  tariffs,  receipt,  and  other  forms  used  by  the  express  companies 
have  been  prescribed  by  order  of  the  commission.  The  new  law,  of  course,  applies 
to  them  as  well  as  to  other  carriers.  They  have  presented  suggested  changes  in  their 
rules  and  forms,  which  will  be  disposed  of  by  a  supplemental  order  in  the  Express 
case. 

Hall,  Commissioner,  concurring: 

I  concur  in  this  report,  but  do  not  agree  with  the  construction  placed  upon  the 
proviso  in  the  Cummins  amendment  in  so  far  as  it  extends  the  exception  created  by 
that  proviso  beyond  the  meaning  of  the  words  used  in  their  usual  sense . 

By  the  commission. 

[seal.]  George  B.  McGinty,  Secretary. 


Statement  Prepared  by  the  Traffic  Bureau  of  the  Merchants'  Association. 

In  view  of  the  Cummins  amendment  to  the  act  to  regulate  commerce  and  its  effect 
upon  the  transportation  of  l^aggage,  it  will  ■  e  interesting  to  review  previous  proceed- 
ings with  relation  to  rates  upon  ]  aggage  of  excess  value,  and  the  situation  in  which 
we  should  now  1ie  had  we  not  succeeded  in  having  set  aside  as  unreasonai  le  the  former 
rates  of  the  carriers. 

national  baggage  committee's  petition. 

In  the  complaint  filed  with  the  Interstate  Commerce  Commission  Yy  the  National 
Baggage  Committee,  of  which  the  Merchants'  Association  of  New  York  was  a  member 
and  through  its  traffic  bureau  took  the  actiA^e  part  on  the  proceedings  \  efore  the  com- 
mission, the  rates  and  charges  assessed  ^  y  the  carriers  for  the  transportation  of  I  aggage 
of  excess  value  were  attacked  as  unreasona"  le  and  unjust.  The  commission  found 
the  complaint  justified,  and  prescribed  reasonable  rates  and  charges  to  be  applied 
as  a  maximum  after  December  31,  1914. 

the  carriers'  rule. 

The  rule  of  the  carriers  with  relation  to  the  charge  upon  baggage  of  excess  value, 
then  under  attack,  was  su'  stantially  as  follows: 

"Unless  a  greater  sum  is  declared  ]  y  the  passenger  and  charges  paid  for  increased 
valuation  at  time  of  delivery  to  carrier,  the  value  of  •  aggage  •  elonging  to  or  checked 
for  an  adult  passenger  shall  '  e  deemed  and  agreed  to  ^  e  not  in  excess  of  $100. 

"If  the  passenger  at  the  time  of  checking  1  aggage  declares  a  greater  value  than 
$100  for  an  adult,  there  will  1  e  an  additional  charge  for  each  $100  in  value  or  fraction 
thereof  a  ove  such  allowance  equal  to  the  charge  for  10  pounds  of  excess  baggage 
for  the  distance  carried. 

"The  minimum  rate  will  •  e  10  cents  per  ^100  or  fraction,  and  the  minimum  charge 
for  increased  valuation  10  cents." 

comment  op  the  commission. 

In  commenting  upon  this  rule  the  commission  said : 

"One  of  the  striking  points  about  the  regulations  of  the  carriers  is  this:  The  allow- 
ance, included  in  the  purchase  of  a  ticket,  is  150  pounds  of  baggage  of  a  value  not 
exceeding  $100.  Apparently  the  carriers  proceed  upon  the  assumption  that  the 
value  of  150  pounds  of  baggage  is  usually  $100.  In  making  rates  for  the  transportation 
of  baggage  of  excess  weight,  however,  there  is  no  proportionate  increase  in  the  amount 
of  liability.  For  example,  the  carriers,  under  their  tariffs,  assume  ordinarily  a  lia^nlity 
of  not  to  exceed  $100  for  the  transportation,  under  such  tariffs,  of  150  pounds  of  bag- 
gage; and  this  liability  does  not  increase  if  the  baggage  carried  in  connection  with 
the  transportation  of  one  passenger  weights  1,500  pounds,  although  additional  charges 
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are  paid  on  all  in  excess  of  150  pounds,  unless  extra  charges  are  prepaid  for  the  value 
in  excess  of  $100.  This  is  unreasonable  on  its  face  and,  assuming  that  $100  is  a  fair 
average  value  for  150  pounds  of  baggage,  is  an  unlawful  attempt  on  the  part  of  the 
carriers  to  limit  their  liability  for  loss  and  damage." 

NEW    RULE    ESTABLISHED. 

The  commission  then  found  the  rates  and  charges  as  provided  for  in  the  rule  to  be 
unreasonable  and  ordered  the  establishment  of  the  following  rule: 

"Unless  a  greater  sum  is  declared  by  the  passenger  and  charges  paid  for  increased 
valuation  at  time  of  delivery  to  carrier,  the  value  of  baggage,  up  to  and  including 
150  pounds,  belonging  to  or  checked  for  an  adult  passenger  shall  be  deemed  and 
agreed  to  be  not  in  excess  of  $100;  and  the  value  of  baggage  of  a  weight  exceeding 
said  allowance  of  150  pounds,  upon  which  charges  are  paid  in  accordance  with  the 
tariffs  prescribing  rates  for  the  transportation  of  baggage  of  excess  weigh i:,  shall  be 
deemed  and  agreed  to  be  not  in  excess  of  66|  cents  per  pound. 

"If  the  passenger,  at  the  time  of  checking  baggage,  declares  a  value  greater  than 
$100  for  the  baggage  of  an  adult,  or,  in  case  the  weight  of  the  baggage  exceeds  that 
allowed  under  the  tariffs  in  connection  with  the  transportation  of  a  passenger,  declares 
a  value  greater  than  66|  cents  par  pound,  there  will  be  an  additional  charge  at  the  rate 
of  10  cents  for  each  $100,  or  fraction  thereof,  above  such  agreed  maximum  values. 

"The  minimum  charge  for  increased  valuation  will  be  10  cents." 

MAXIMUM   LIABILITY. 

Under  the  old  rule  the  liability  of  the  carrier  was  limited  to  $100  regardless  of  weight. 
As  illustrating  the  maximum  liability  as  to  value  imposed  upon  the  carrier  under  the 
commission's  order,  and  within  which  limitation  as  to  value  no  extra  charge  for  value 
should  be  made,  we  give  the  following  illustrations: 


Weight. 

Maximum 
liability. 

Weight. 

Maximum 
liability. 

Pounds. 
150 
250 
300 
400 
500 
600 

$100. 00 
166. 67 
200. 00 
266. 67 
333. 33 
400. 00 

Pounds. 
700 
750 
800 
900 
1,000 

$466. 67 
500.00 
533. 33 
600. 00 
666. 67 

This  same  table  applies  under  the  new  regulations. 


COMPARISON    OF   CHARGES. 

As  further  illustrating  the  effect  of  the  above  rules,  the  following  examples  are 
given,  using  New  York  City  as  the  starting  point  of  the  passenger,  and  150  pounds 
weight: 


Destination. 

Value. 

Charges  under— 

Destination. 

Value. 

Charges  under— 

Old  rule. 

New  rule." 

Old  rule. 

New  rule. 

All  points 

$100 
200 
500 

1,000 
200 
500 

1,000 

Denver 

$200 
500 

1,000 
200 
500 

1,000 

$0.74 
2.94 
6.62 
1.34 
5.36 

12.06 

$0.10 

Chicago 

$0.36 
1.42 
3.20 
.51 
2.04 
4.59 

$0.10 
.40 
.90 
.10 
.40 
.90 

Do : 

.40 

Do 

Do  

.90 

Do 

San  Francisco 

Do 

.10 

Kansas  City 

.40 

Do..... 

Do    

.90 

Do 
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CHANGES  IN  LIABILITY. 

Under  the  commission 's  order  in  the  cas'^  of  baggage  of  excess  weight  where  the  value 
of  the  baggage  was  not  declared,  it  was  deemed  and  agreed  to  be  of  the  value  of  not 
to  exceed  66|  cents  p  'r  pound,  and  the  carriers'  liability  where  excess  baggage  rates 
were  paid  was  deem-'d  to  be  not  in  excess  of  66f  conts  p?r  pound  according  to  the 
weight  transported,  instead  of  as  previously  at  a  value  of  $100  regardless  of  weight. 
Where  the  passmger  at  the  time  of  checking  wished  to  insure  A\ith  the  carrier  against 
loss  and  damage  and  declar^^d  a  groater  value  than  66f  cents  per  pound  the  commis- 
sion provided  that  an  additional  charge  of  10  cents  for  each  $100  or  fraction  thereof 
above  such  agreed  maximum  values  might  be  made. 

The  far-reaching  effect  of  the  commission 's  decision  in  that  case  is  the  more  apparent 
under  the  new  conditions. 

Under  the  regulations  existing  prior  to  June  3,  1915,  the  carrif^r  and  shipper  could 
agree  upon  a  released  valuation  under  which  the  carriers'  liability  was  limited  and 
charges  could  be  ass^ss^d  accordingly;  but  under  the  Cummins  amendment  the  car- 
rier is  prohibited  from  limiting  its  liability  and  it  may  establish  rates  for  transportation 
dep3ndent  upon  the  value  of  the  commodities  shipped.  As  the  rates  upon  baggage 
were  dependent  upon  the  value  thereof,  the  carriers  in  operating  under  the  new  law 
are  requiring  the  person  offering  the  baggage  for  transportation  to  state  the  value 
thereof,  so  that  charges  may  be  assessed  according  to  the  value  so  declared. 

Charges  assessed  for  values  of  excess  weight  baggage  under  new  and  old  rules. 


Value. 

New  York  to— 

Weight 
(lbs.). 

Chicago. 

Kansas  City. 

Denver. 

San  Francisco. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

Old. 

New. 

250 

$100 
200 
500 
800 

1,000 
100 
200 
500 
800 

1,000 
100 
200 
500 
800 

1,000 
100 
200 
500 
800 

1,000 

250 
250 
250 
250 
500 

$0.36 
1.42 
2.49 
3.20 

$0.10 
.40 
.70 
.90 

$0.51 
2.04 
3.57 
4.59 

$0.10 
.40 
.70 
.90 

$0.74 
2.94 
5.15 
6.62 

$0.10 
.40 
.70 
.90 

$1.34 
5.36 
9.38 

12.06 

$0.1& 
.40 
.70 
.90 

500 

.36 
1.42 
2.49 
3.20 

.51 
2.04 
3.57 
4.59 

.74 
2.94 
5.15 
6.62 

1.34 

5.36 

9.38 

12.06 

500 
500 
500 
750 

.20 
.50 
.70 

.20 
.50 
.70 

.20 
.50 
.70 

.20 
.50 
.70 

750 

.36 
1.42 
2.49 
3.20 

.51 
2.04 
3.57 
4.59 

.74 
2.94 
5.15 
6.62 

1.34 

5.36 

9.38 

12  06 

750 

750 

750 

1,000 

.30 
.50 

.30 
.50 

.30 
.50 

.30 
.50 

1,000 

.36 
1.42 
2.49 
3.20 

.51 
2.04 
3.57 
4.59 

.74 
2.94 
5.15 
6.62 

1.34 

5.36 

9.3.S 

12.06 

1,000 

1,000 
1,000 

.20 
.40 

.20 
.40 

.20 
.40 

.20 
.40 

THE   INSURANCE   CHARGE. 

In  an  ex  parte  opinion  on  the  Cummins  amendment,  the  commission  held  that  it 
applied  to  the  transportation  of  baggage,  and  it  said: 

"All  ordinary  personal  or  sample  baggage  is  hidden  from  view  by  boxing,  wrapping, 
or  other  means,  and  the  amended  law  seems  clearly  to  recognize  the  carriers  right  to 
fix  conditions  and  terms  applicable  to  the  transportation  of  baggage  dependent  upon 
the  value  as  declared  by  the  person  offering  the  baggage  for  transportation." 

In  the  case  of  the  National  Baggage  Committee  v.  A.,  T.  &  S.  F.  R.  R.  et  al.  (32 
I,  C.  C,  152),  the  commission  prescribed  certain  reasonable  regulations,  including 
the  reasonable  insurance  charge  upon  baggage  declared  to  be  of  greater  value  than 
the  maximum  limit  provided  in  the  tariffs  which  have  been  previously  referred  to 
in  this  article. 

The  rates  and  insurance  charge  of  the  carriers  have  not  been  changed  except  as  the 
charges  are  affected  by  the  substitution  of  ''actual"  for  "'released"  or  ''declared" 
values.  While  under  the  Cummins  amendment  a  carrier  is  prohibited  from  limiting 
its  liability  for  loss,  damage,  or  injury  to  property  caused  by  it,  there  is  this  further 
provision  under  which  the  transportation  of  baggage  falls: 
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^^ Provided,  however,  That  if  the  goods  are  hidden  from  view  by  wrapping,  boxing, 
or  other  means,  and  the  carrier  is  not  notified  as  to  the  character  of  the  goods,  the 
carrier  may  require  the  shipper  to  specifically  state  in  writing  the  value  of  the  goods, 
and  the  carrier  shall  not  be  Hable  beyond  the  amount  so  specifically  stated,  in  which 
case  the  Interstate  Commerce  Commission  may  establish  and  maintain  rates  for 
transportation,  dependent  upon  the  value  of  the  property  shipped  as  specifically 
stated  in  writing  by  the  shipper." 

RATES   FIXED    BY   COMMISSION. 

Rates  upon  baggage  dependent  upon  value  declared  by  the  passenger  have  been 
fixed  by  the  commission. 

There  is  nothing  in  the  Cummins  amendment  as  applied  to  property  hidden  from 
view  which  requires  the  shipper  to  state  the  "actual"  value,  nor  is  there  any  penalty 
provided  in  that  section  for  a  misstatement  as  to  actual  value  other  than  that  the  carrier 
shall  not  be  liable  beyond  the  amount  specifically  stated  in  writing  by  the  shipper; 
and  in  this  respect  it  is  a  limitation  of  liability  on  the  part  of  the  carrier,  as  the  shipper 
can  be  bound  by  his  statement  of  value  even  though  the  value  stated  may  be  less  than 
the  actual  value. 

Under  the  present  regulations  the  carriers  have  fixed  rates  for  baggage  based  upon 
the  value  thereof  and  are  requiring  the  shipper  to  declare  the  value,  so  that  the  ship- 
ment may  be  rated  and  charged  accordingly. 

The  uncertainty  of  the  existing  situation,  which  would  seem  to  prevent  a  passen.ger 
from  assuming  the  risk,  or  placing  of  his  insurance  with  outside  companies  and  valuing 
the  property  for  transportation  purposes  only  at  such  value  as  he  may  elect,  lies  in  the 
provision  of  section  10  of  the  interstate-commerce  act  which  provides  in  substance  that 
if  the  shipper  declares  the  value  to  be  less  than  the  true  value  in  order  to  get  a  lower 
rate  than  that  to  which  he  would  otherwise  be  entitled,  he  violates  and  is  subject  to 
the  penalty  provided  in  section  10  of  the  act. 

CONSTRUCTION    SHOULD   BE   MODIFIED, 

It  therefore  appears  that  in  order  to  secure  relief  from  the  requirement  that  actual 
values  be  stated,  which  is  so  often  impracticable,  it  should  be  held  that  the  limitation 
of  liability  imposed  with  reference  to  goods  hidden  from  view,  where  the  rates  are 
dependent  upon  value,  limiting  the  liability  of  the  carrier  to  the  value  of  the  goods  as 
stated  in  writing  by  the  shipper,  is  not  a  violation  of  section  10  as  applied  to  baggage. 
It  should  be  held  that  the  added  charge,  where  a  declaration  of  excess  value  is  made, 
is  an  insurance  and  not  a  transportation  charge.  If  this  is  not  done,  an  effort  should 
be  made  in  the  next  Congress  to  secure  a  modification  of  the  law,  which  seems  unnec- 
essary as  applied  to  over  95  per  cent  of  our  traffic,  and  is  causing  much  inconvenience 
to  the  public. 

The  traffic  bureau  is  trying  to  adjust  the  matter  along  the  lines  suggested. 


Interstate  Commerce  Commission, 

Washington,  December  15,  1915. 

Dear  Judge:  In  connection  with  the  information  I  sent  you  the  other  day  con- 
cerning the  Cummins  amendment  I  think  the  inclosed  copy  of  letter  addressed  to 
Senator  Cummins  on  July  12  will  be  of  interest  to  you. 
Yours,  very  truly, 

C.  C.  McChord,  Clmirman. 
Hon.  W.  C.  Adamson, 

House  of  Representatives,  Washington,  D.  C. 


July  12,  1915. 

My  Dear  Senator:  Your  letter  of  June  26  has  been  received  and  carefully  con- 
sidered by  the  commission.  By  its  authority  I  have  the  honor  to  express  its  appre- 
ciation of  your  courtesy  in  submitting  your  views  regarding  the  interpretation  of 
the  Cummins  amendment. 

In  construing  this  amendment  the  commission,  although  not  unmindful  of  its 
legislative  history,  has  felt  constrained  to  follow  the  general  rule  of  law  that  the  pur- 
pose of  the  lawmakers  is  to  be  determined  by  the  language  of  the  statute. 


BILLS    AFFECTING    INTERSTATE    COMMERCE.  31 

With  regard  to  the  first  of  your  specific  objections  to  the  commission's  interpreta- 
tion, your  suggestion  is  noted  that: 

"The  act  does  not  cover  baggage  of  a  passenger  when  carried  by  the  transportation 
company  without  compensation  other  than  the  ticket  upon  which  the  passenger  travels, 
or  in  other  words,  the  baggage  which  is  accepted  as  an  incident  to  the  transportation 
of  the  passenger." 

It  is  respectfully  suggested  that  the  act  to  regulate  commerce  plainly  applies  to 
baggage,  and  in  four  instances,  in  sections  1  and  22,  there  are  specific  references  to 
baggage.  Section  1  is  composed  in  part  of  the  present  fourth  paragraph,  e  ^acted 
in  1910,  which  seems  to  deal  oaly  with  the  transportation  of  property,  and  makes  it 
the  duty  of  carriers  "to  establish,  observe,  and  enforce  just  and  reasonable  classifi- 
cations of  property  or  transportation,  *  *  *  and  just  and  reasonable  regulations 
and  practices  affecting  *  *  *  the  carrying  of  personal,  sample,  and  excess  bag- 
gage, and  all  other  matters  relating  to  or  coanected  with  the  receiving,  handling, 
transporting,  storing,  and  delivery  of  property    *    *    *." 

The  second  proviso,  enacted  in  1895,  of  section  22  provides: 

"*  *  ^  Before  any  common  carrier,  subject  to  the  provisions  of  this  act,  shall 
issue  any  such  joint,  interchangeable  mileage  tickets  with  special  privileges,  as  afore- 
said, it  shall  file  with  the  Interstate  Commerce  Commission  copies  of  the  joint  tariffs  of 
rates,  fares,  or  charges  on  which  such  j  unt  interchangeable  mileage  tickets  are  to  be 
based,  together  with  specifications  of  the  amount  of  free  baggage  permitted  to  be  car- 
ried under  such  tickets,  in  the  same  manner  as  common  carriers  are  required  to  do 
with  regard  to  other  joint  rates  by  section  six  of  this  act;  *  *  ■'^.  It  shall  be  unlaw- 
ful *  *  *  to  demand,  collect,  or  receive  from  any  person  "'^  *  ''^  a  greater  or 
less  compensation  for  transportation  of  persons  or  baggage  under  such  joint  inter- 
changeable mileage  tickets  than  that  required  by  the  rate,  fare,  or  charge  specified 
in  the  *  *  *  joint  tariff  *  *  *  filed  with  the  commission  *  *  *.  The 
provisions  of  section  ten  of  this  act  shall  apply  to  any  violation  of  the  requirements 
of  this  proviso." 

It  will  be  noted  that  this  second  proviso  refers  to  rates,  as  well  as  to  fares,  that  the 
only  property  mentioned  in  it  is  baggage,  and  that  section  10  is  expressly  made  applica- 
tions of  the  proviso. 

"This  section,"  said  the  Supreme  Court  of  section  22,  in  Boston  &  Maine  R.  R.  v. 
Hooker  (233  U.  S.,  97,  117),  "would  indicate  that  Congress  thought  that  section  6  of 
the  act  had  to  do  with  specifications  of  the  amount  of  baggage  which  would  be  carried 
free  and  that  such  regulations  should  be  filed  under  the  requirement  of  section  6  to 
which  it  referred." 

The  court  in  the  Hooker  case  just  cited  expressly  held  that  the  limitation  of  liability 
of  carriers  for  passenger  baggage  is  covered  by  the  interstate-commerce  act,  and  that 
the  Carmack  amendment  to  the  Hepburn  Act  applies  thereto  as  well  as  to  liability 
for  shipments  of  freight.  The  Cummins  amendment  is  an  amendment  of  the  Carmack 
amendment  and  must  be  read  in  connection  with  other  provisions  of  the  act.  It  fol- 
lows that  in  the  absence  of  any  specific  limitation  in  the  amendment  excluding  bag- 
gage from  its  purview,  the  commission  would  not  be  warranted  in  reading  such  an 
exception  into  the  act. 

The  point  you  make  is  noted  that — 

"The  carrier  no  more  receives  such  baggage  for  transportation  than  it  does  the  hat, 
coat,  and  shoes  which  the  passenger  wears  or  the  valise  which  accompanies  him  in  his 
seat.  The  former  is  physically  in  the  baggage  car  and  the  latter  are  in  the  passenger 
car,  the  check  delivered  to  the  passenger  for  such  baggage  being  only  an  easy  method  of 
dentification." 

There  is  a  clear  distinction  between  hand  baggage  and  checked  baggage  in  that 
the  former  is  retained  in  the  personal  custody  of  the  passenger,  while  the  latter  is 
as  fully  relinquished  to  the  carrier  as  if  such  property  were  transported  by  freight 
or  express,  and  as  to  it  the  carrier  is  a  bailee  for  hire. 

You  refer  to  the  baggage  check  delivered  to  the  passenger  as  merely  "an  easy 
method  of  identification."  It  seems  to  be  clear  that  it  is  a  receipt  for  baggage  and 
conforms  to  the  requirements  of  the  Carmack  amendment,  now  the  Cummins  amend- 
ment, as  a  receipt  or  bill  of  lading  covering  property  received  for  transportation. 
This  conclusion  was  stated  by  the  Supreme  Court  in  the  Hooker  case  (233  U.  S., 
97,  121).    Mr.  Justice  Day,  delivering  the  opinion  of  the  court,  said: 

"We  do  not  think  the  requirement  of  the  Carmack  amendment,  that  a  railway  com- 
pany receiving  property  for  transportation  in  interstate  commerce  shall  issue  a  receipt 
or  bill  oi  lading  therefor,  required  other  receipts  than  baggage  checks,  which  it  is 
shown  were  issued  when  the  baggage  was  received  in  this  case.  When  the  amendment 
was  passed  Congress  well  knew  that  baggage  was  not  carried  upon  bills  of  lading,  and 
that  carriers  had  been  accustomed  to  issue  checks  upon  receipt  of  baggage.    We  do 
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not  think  it  was  intended  to  require  a  departure  from  this  practice  when  the  matter 
was  placed  under  regulation  by  schedules  filed  and  subject  to  change  for  unreason- 
ableness upon  application  to  the  commission.  Such  checks  are  receipts,  and  there 
is  no  ppecial  requirement  in  the  statute  as  to  their  form." 

In  this  view  the  commission  has  accordingly  held  that  checked  baggage  is  property 
received  for  transportation  within  the  meaning  of  the  Cummins  amendment.  As  the 
amendment  now  reads  it  does  not  seem  fairly  susceptible  of  any  other  interpretation, 
and  certainly  the  commission  could  not  read  into  it  any  exception  as  to  baggage 
which  Congress  did  not  place  there. 

Your  second  objection  is  that  ' '  section  10  of  the  interstate  commerce  act  does  not 
apply  to  a  statement  of  the  value  of  baggage  made  under  the  proviso  above  quoted 
in  the  Cummins  amendment,"  and  that  "the  statement  of  value  under  the  proviso 
is  not  made  to  secure  the  transportation  of  the  property  at  less  than  the  regular  rates 
established,"  and  that  such  statement  "constitutes  an  agreement  betw^een  the  carrier 
and  the  shipper  that  the  property  is  to  be  transported  as  though  it  were  of  no  greater 
value  than  the  sum  given." 

The  apparent  purpose  of  Congress  in  the  enactment  of  this  amendment,  framed  in 
the  light  of  decisions  of  the  Supreme  Court  which  had  sustained  contracts  limiting 
the  liability  of  carriers  for  their  own  acts,  was  to  declare  void  every  agreement,  in 
whatever  form,  which  purported  to  limit  such  liability  to  an  amount  below  the  actual 
value,  whether  in  consideration  of  "released  rates,"  so  called,  or  otherwise,  and  to 
secure  to  owners  indemnity  for  loss  or  damage  caused  by  the  carrier,  based  upon  the 
full  actual  value  of  the  prop'^rty  transported — that  is,  "full  actual  loss,  damage,  or 
injury  to  such  propertj^"  Had  Congress  intended  in  the  proviso  to  define  as  the 
value  to  be  declared  by  the  owner  any  other  than  the  full  actual  value  of  the  prop- 
erty transported,  it  is  reasonable  to  assume  that  such  intention  would  have  been 
manifested  by  an  appropriate  limitation.  In  the  absence  of  such  a  limitation,  by 
well-known  rules  of  construction  it  must  be  assumed  that  none  was  intended  and 
that  owners  in  declaring  the  value  of  goods  hidden  from  view  must  declare  their  true 
and  actual  value. 

The  commission  has  expressed  the  view  that  transportation  charges  under  the 
amendment  may  be  higher  for  more  valuable  property  than  for  less  value  property. 
Such  charges  for  excess  weight  or  excess  value  of  baggage  have  long  been  prescribed 
by  tariffs,  and  maxima  have  been  established  recently  by  the  commission  in  the  case 
cited  by  you. 

Paragraph  7,  of  section  6,  as  last  amended  by  the  Hepburn  Act  forbids  any  carrier 
to  "collect  or  receive  a  greater  or  less  or  different  compensation  for  such  transportation 
of  passengers  or  property,  or  for  any  service  in  connection  therewith  *  *  *  than 
the  rates,  fares,  and  charges  which  are  specified  in  the  tariff  filed  and  in  effect  at  the 
time;  nor  shall  any  carrier  refund  or  remit  in  any  manner  or  by  any  device  any  por- 
tion of  the  rates,  fares,  and  charges  so  specified,  nor  extend  to  any  shipper  or  person 
any  privileges  or  facilities  in  the  transportation  of  passengers  of  property,  except 
such  as  are  specified  in  such  tariffs." 

Prior  to  the  Cummins  amendment  it  was  lawful,  as  held  in  the  Hooker  case,  supra, 
to  limit  liability  for  baggage  to  $100  by  tariff  provision.  That  amendment  makes  such 
limitation  void,  and  the  carrier  is  liable  for  the  full  value,  be  it  $1,000  or  $5,000,  or 
more,  unless  it  exercises  its  right,  conferred  by  that  amendment,  of  requiring  the 
owner  to  specifically  state  in  writing  the  value  of  the  hidden  goods,  in  which  case  tlie 
carrier  shall  not  be  liable  beyond  the  amount  so  specifically  stated.  What  "value" 
is  to  be  stated?  The  commission  has  prescribed  maximum  excess  charges  for  excess 
value  of  baggage.  Can  the  owner  lawfully  escape  payment  of  those  prescribed  tariff 
charges  by  willfully  declaring  a  fictitious  value,  whatever  his  motive? 

The  answer  is  to  be  found  in  section  10,  to  which,  as  above  noted,  express  reference 
is  made  in  section  22,  when  dealing  with  baggage. 

Section  10  of  the  act  and  the  amendment  in  question  are  to  be  read  in  connection 
with  its  other  provisions.  Section  10  must,  therefore,  apply  when  an  owner  "know- 
ingly and  willfully"  by  falsely  understating  value  obtains  transportation  for  such 
property  at  less  than  the  regular  rates  then  established  applicable  to  the  true  value. 
Of  course,  a  violation  of  section  10  can  be  predicated  only  upon  a  knowing  and  willfr.l 
understatement  of  value.  Where  the  owner,  in  good  faith,  understates  the  value  of 
hidden  goods  by  reason  of  an  honest  mistake  of  fact,  the  absence  of  a  wrongful  and 
willful  intent  might  be  considered  a  defense  to  any  action  against  him  under  sectic-n  10. 

The  extract  which  you  quote  is  from  the  third  paragra]  h  of  section  10  as  it  was  in 
1889.  That  paragraph  has  since  been  amended  and  amplified  in  detail  by  the  Mann- 
Elkins  Act  of  1910.  But  then,  as  now,  it  prescribed  penalties  in  the  second  paragraj  h 
against  the  carrier  also.  These  penalties  supplement  the  prohibitions  of  section  6, 
above  referred  to,  and  apply  where  the  carrier  or  its  agent  shall  "willingly  suffer  or 


BILLS  AFFECTING   INTERSTATE   COMMERCE.  33 

permit  any  person  or  persons  to  obtain  transportation  for  property  at  less  than  theregular 
rates  then  established  and  in  force  on  the  line  of  transportation." 

The  words  here  italicized  appear  again  in  the  third  paragraph  of  section  10,  which 
is  directed  against  the  person  who  obtains  or  seeks  to  obtain  the  transportation,  and 
should  be  compared  with  the  foregoing  extract  from  section  6,  and  that  in  turn  with 
the  wording  in  the  second  proviso  in  section  22,  viz,  "to  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  compensation  for  transportation  of  per- 
sons or  baggage  *  *  *  than  that  required  by  the  rate,  fare,  or  charge  specified  in 
the  ■>«•**  tariff  of  rates,  fares,  or  charges  filed  with  the  commission  in  force  at 
the  time." 

It  follows  that  the  owner  who  knowingly  and  willfully  "by  false  statement  or  by 
any  other  device  or  means"  obtains  transportation  for  such  property  at  less  than  the 
regular  tariff  rates,  and  the  carrier's  agent  who  willingly  suffers  or  permits  him  to  do 
so,  are  alike  guilty  of  misdemeanor  under  section  10. 

It  has  seemed  plain  to  the  commission  that,  if  the  proviso  which  you  qiiote  had  been 
omitted  from  the  Cummins  amendment,  every  limitation  in  any  receipt,  bill  of 
lading,  contract,  rule,  regulation,  or  tariff  filed  with  the  commisdc^n  without  respect 
to  the  manner  or  form  in  which  it  is  sought  to  be  made,  of  the  liability  of  carriers  for 
their  own  acts  in  respect  of  property  accepted  for  transportation  in  interstate  or 
foreign  commerce,  would  have  been  utterly  void,  whether  as  applied  to  baggage 
or  express  matter  or  merchandise  generally;  that,  with  the  proviso  left  in,  such 
attempted  limitation  is  still  void,  unless  and  except  as  the  proviso  validates  it;  and 
that  the  proviso  does  not  validate  any  agreement  whatever.  It  merely  provides  that 
in  certain  cases  where  the  carrier  can  not  determine  even  approximately  what  risk 
it  is  assuming  as  a  bailee  for  hire  it  may  require  the  "shipper"  to  "specifically  state 
in  writing  "  the  value  of  the  goods,  and  then  by  force  of  the  act  and  not  of  any  agree- 
ment, shall  not  be  liable  beyond  the  amount  so  "specifically  stated,"  under  rates 
which  the  commission  may  establish  and  maintain  dependent  upon  the  value  so 
"specifically  stated  in  writing."  In  other  words,  such  limitation  of  liability  as 
results  in  that  case  is  statutory  and  not  contractual.  And  if  the  owner  of  baggage 
is  not  a  "shipper"  within  the  meaning  of  this  proviso,  then  there  is  no  exception  as 
to  him  or  his  baggage,  there  is  not  even  a  statutory  limitation,  and  the  full  force  of 
the  amendment  applies  as  it  would  if  the  proviso  had  been  stricken  from  it  before 
enactment. 

The  views  here  expressed  are  those  to  which  the  commission  has  come  in  a  tentative 
way,  based  in  part  on  informal  hearin;^.  Many  questions  of  interpretation  which 
arise  have  not  yet  been  considered  by  it  in  litigated  cases.  If  it  be  your  desire  to 
further  present  the  matter  on  a  reargument,  as  suggested  in  your  letter,  the  commis- 
sion will  entertain  an  application  to  that  effect,  preferably  prepared  and  filed  in 
accordance  with  the  rules  (copy  inclosed),  and  in  case  such  reargument  can  be  arranged 
will  welcome  a  full  exposition  by  you  of  the  considerations  which  you  deem  controlling. 

For  any  further  information  I  shall  be  pleased  to  have  you  command  me. 
Respectfully, 

,  Chairman. 

Hon.  Albert  B.  Cummins, 

610  Crocker  Building,  Des  Moines,  Iowa. 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 
Washington,  D.  C,  February  4,  1916, 

The  committee  met  at  10  o'clock  a.  m.,  Hon.  Thetus  W.  Sims, 
presiding. 

STATEMENT  OF  HON".  JTJDSON  C.  CLEMENTS,  INTERSTATE 
COMMERCE  COMMISSION. 

Mr.  Sims.  Gentlemen  of  the  committee,  the  hearing  will  be  resmned 
where  we  left  off  on  last  Tuesday,  and  Commissioner  Clements  will 
continue  his  statement. 

Commissioner  Clements.  I  want  to  take  the  liberty  of  suggesting 
that  in  1914  Mr.  Clark,  who  was  then  chairman  of  the  Interstate 
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Comiiiercc  C'oiiimissioii,  and  myself  were  here  to  discuss  these  same 
propositions,  and  our  views,  as  expressing  the  views  of  the  commis- 
sion at  that  time,  and  which  have  not  changed,  are  all  set  forth  in 
the  publication  of  the  committee's  proceedings  at  that  time.  I  do 
not  know  how  far  you  desire  to  have  a  reiteration  of  the  reasons  for 
this  proposed  legislation. 

Mr.  Siiis.  I  su])pose  that,  by  consent,  you  may  incorporate  what 
you  and  Commissioner  Clark  at  that  time  said  and  make  it  a  part  of 
these  hearings.  We  have  a  number  of  new  members  of  the  com- 
mittee. I  do  not  know  l)ut  that  the^^  might  want  to  ask  questions 
for  their  own  enlightenment. 

Mr.  Rayburn.  I  suggest  they  be  made  a  part  of  these  hearings, 
namely,  the  hearings  had  before  this  committee  in  the  Sixty-third 
Congress. 

Mr.  Sims.  Without  objection,  gentlemen,  the  hearings  referred  to 
by  Commissioner  Clements,  the  statements  of  himself  and  Commis- 
sioner Clark,  will  be  made  a  part  of  these  hearings,  but,  of  course, 
subject  to  any  elaboration  or  addition  the  commissioner  may  wish  to 
make  or  any  questions  any  member  may  wish  to  ask. 

Commissioner  Clements.  What  I  meant  to  say  was  that  I  do  not 
wish  to  detain  the  committee  in  a  general  discussion  of  these  matters, 
because  I  could  not  add  anything  in  substance  to  what  was  said  in 
the  previous  hearings  by  Commissioner  Clark  and  myself,  and  if  you 
are  going  to  incorporate  here  what  we  said,  then  I  will  suggest  that 
you  also  include  the  views  of  Commissioner  Meyer,  also  a  member  of 
the  commission,  who  does  not  altogether  agree  with  the  balance  of 
us  on  the  proposition  respecting  control  of  railway  capitalization. 

In  those  hearings  he  gave  a  statement  of  his  views  respecting  these 
matters. 

Mr.  Sims.  Without  objection,  the  views  of  Commissioner  Meyer  at 
the  same  time  will  be  incorporated  into  this  hearing. 

Mr.  R.  W.  Parker.  Would  not  Judge  Clements  like  to  make  an 
abridgement  of  those  previous  hearings  and  state  the  points  made  on 
either  side  ? 

Commissioner  Clements.  I  am  entirely  wilUng  to  do  so. 

Mr.  R.  W.  Parker.  My  idea  was  whether  it  would  not  help  new 
members  of  the  committee  if  Judge  Clements  stated  the  points  briefly, 
made  a  digest  of  the  points  made  in  the  previous  hearings  by  these 
gentlemen. 

Mr.  Sims.  I  do  not  remember  now  exactly  the  form  the  commis- 
sioners' statements  were  in,  but  I  suppose  that  preliminary  state- 
ments were  made  before  questions  were  asked. 

Commissioner  Clements.  We  appeared  here  just  as  I  am  doing 
now  and  began  to  discuss  the  matter  and  questions  and  replies  run 
clear  through  the  hearings  just  in  this  general  way. 

Mr.  EscH.  We  spent  two  forenoons  hearing  Judge  Clements,  Com- 
missioner Clark,  and  Commissioner  Meyer.  It  was  not  very  elaborate 
testimony  and  I  think  the  new  members  could  read  it  in  an  evening. 

Mr.  Sterling.  Is  there  a  copy  of  that  hearing  here  ? 

Mr.  Sims.  Yes.  If  there  is  anything  Commissioner  Clements  wishes 
to  state  aboiit  this  matter,  or  if  any  member  of  the  committee  wishes 
to  ask  him  any  questions,  now  is  the  opportunity  to  do  so. 

Mr.  Coady.  I  asked  you  this  same  question  at  the  hearing  last 
Tuesday.     I  should  like  to  know  the  necessity  for  the  broad,  general 
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language  used  on  page  5,  lines  13-17,  inclusive.  After  enumerating 
the  powers  that  would  be  given  to  the  commission  you  use  some 
very  broad,  general  language. 

Commissioner  Clements.  That  is  the  present  Rayburn  bill? 

Mr.  CoADY.  It  is  the  committee  print. 

Commissioner  Clements.  There  is  from  line  4  to  and  including 
line  17  black  print,  which  I  understand  to  indicate  something  which 
has  been  inserted  here  in  addition  to  the  old  Rayburn  bill.  Is  that 
correct,  Mr.  Rayburn  ? 

Mr.  Rayburn.  No,  sir;  the  black  type  in  this  bill.  Judge,  indicates 
the  amendment's  to  section  20  as  it  now  stands.  That  in  the  ordinary 
type  is  the  law  now,  and  the  black  type  is  the  suggestion  of  amend- 
ments to  section  20. 

Commissioner  Clements.  In  order  to  be  able  to  make  a  clear 
answer  to  that  I  want  to  read  the  whole  black  type: 

The  commission  shall  have  the  power  to  investigate  all  financial  transactions  of  said 
carriers  and  to  examine  into  the  actual  cost  and  value  of  property  acquired  by,  or 
services  rendered  to,  said  carriers.  The  carrier  may  be  required  by  order  of  the  com- 
mission to  disclose  every  interest,  direct  or  indirect,  of  the  directors,  stockholders, 
officers,  agents,  attorneys,  employees,  receivers,  or  operating  trustees  of  such  carrier 
in  any  transaction  under  investigation.  In  addition  to  the  certificates  and  reports 
herein  mentioned,  the  commission  may  require  the  carrier  to  furnish  any  further 
statements  of  fact  or  evidence  that  it  may  deem  necessary  or  appropriate  relating  to 
business  transactions  of,  for,  or  with  said  carrier. 

Mr.  Sims.  This  is  one  of  the  amendments  in  this  bill  to  the  pro- 
posed law. 

Mr.  CoADY.  Your  special  attention  is  directed  to  those  five  lines, 
13,  14,  15,  16,  and  17.  Now,  Judge,  do  you  think  that  under  the 
scope  and  the  authority  proposed  to  be  given  by  those  ^ve  lines  that 
this  commission  might  inquire  into  the  private  business  of  anyone 
who  had  connections  with  these  corporations  in  regard  to  any  business 
transaction  of,  for,  or  with  the  said  carriers  ? 

Commissioner  Clements.  I  think  the  purpose  of  that  was  this:  It 
was  intended  to  reach  and  disclose  the  transactions  between  people, 
for  instance,  who  had  stock  in  the  railroad  company  and  also  had  stock 
in  industrial  concerns. 

Mr.  CoADY.  But  you  can  do  that  with  the  power  provided  in  the 
previous  part  of  that  same  paragraph  there. 

Commissioner  Clements.  It  may  be.  If  it  can  be  accomplished 
without  that,  there  is  no  purpose  to  be  served  by  it  except  to  enable 
a  full  disclosure  to  be  made  of  the  transactions  between  common 
carriers,  as  such,  and  people  who  may  be  their  officials  or  employees 
who  also  are  interested  in  other  industrial  concerns. 

Mr.  CoADY.  But  there  are  ample  powers  in  the  previous  part  of  that 
paragraph. 

Commissioner  Clements.  If  that  is  clearly  so,  I  do  not  know  of 
any  reason  why  these  last  words  should  be  retained.  I  suppose 
they  were  simply  put  in  there  as  is  often  done  by  lawyers,  in  an 
effort  to  make  a  thing  complete,  to  be  sure  that  everything  is  there. 
There  is  no  desire  on  the  part  of  the  commission 

Mr.  Rayburn  (interposing).  Would  not  your  idea,  Judge  Clem- 
ents, be  that  that  was  placed  there  after  enumerating  these  powers 
that  have  been  conferred  on  the  commission  by  the  act  previous 
and  by  the  proposed  amendment  again,  that  if  there  were  things 
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that  happened  not  to  be  enumerated  here  that  would  help  the  com- 
mission to  surround  itself  by  all  the  facts  concerning  the  transactions 
of  railroads  that  the  commission  felt  it  ought  to  have  the  right  to 
inquire  into,  this  last  section  of  that  paragraph  would  blanket  them 
with  that  additional  authority? 

Commissioner  Clements.  It  was  undoubtedly  put  in  there  as  a 
general  provision  to  catch  anything  that  might  in  technical  construc- 
tion be  held  not  to  be  covered  by  the  language  preceding  it. 

Mr.  Rayburn.  I  am  frank  to  say  that  as  far  as  the  language  of 
the  bill  is  concerned  if  the  other,  in  the  opinion  of.  the  committee 
covers  the  case,  why  I  am  not  interested  in  the  language  so  far  as 
that  is  concerned. 

Commissioner  Clements.  I  think,  in  a  general  way,  the  other 
language  would  be  sufficient,  but  it  is  conceivable  that  transactions 
might  be  had  with  a  dummy  person  outside  who  has  no  such  relation 
as  an  official  of  the  railroad  and  is  not  a  stockholder  or  receiver, 
but  is  used  with  his  consent,  to  do  the  things  as  a  medium,  which, 
if  done  by  an  officer,  would  be  illegal.  You  know  it  is  not  an  uncom- 
mon practice  for  trust  companies,  banks,  brokers,  and  promoters 
of  reorganization  plans,  etc.,  to  do  these  things  through  dummies. 

Mr.  CoADY.  But  you  have  sufficient  power  to  meet  cases  like  that 
in  lines  8  and  9,  where  it  says  ''the  carrier  may  be  required  by  order 
of  the  commission  to  disclose  every  interest,  direct  or  indirect."  That 
would  be  an  indirect  interest  then  ? 

Commissioner  Clements.  Yes,  sir. 

Mr.  CoADY.  Then  you  could  inquire  into  it  without  the  necessity 
of  that  broad  general  language  ? 

Commissioner  Clements.  It  may  be  that  all  of  it  could  be  accom- 
plished under  the  other  provisions  of  the  act. 

Mr.  EscH.  Let  me  call  your  attention  to  a  provision  on  page  2 
as  to  what  shall  be  contained  in  reports,  beginning  on  line  16.  Let 
me  call  your  attention  to  how  broad  that  language  is: 

Such  report  shall  also  contain  such  information  in  relation  to  rates  or  regulations 
concerning  fares  or  freights,  or  agreements,  arrangements,  or  contracts  affecting  the 
same  as  the  commission  may  require. 

That  is  pretty  broad  power  you  already  have,  is  it  not? 

Commissioner  Clements.  That  is  to  require  reports  of  the  carrier. 
Of  course,  you  can  well  understand  that  sometimes  when  you  get  a 
report  it  is  necessary  to  check  it  and  go  through  it  and  test  it  in  other 
ways  than  on  the  face  of  it. 

Mr.  EscH.  And  you  do  that,  do  you  not  ? 

Commissioner  Clements.  Yes;  we  do  that.  There  is  no  special 
purpose  in  this  other  than  the  general  purpose  that  is  contained  in  the 
preceding  language  in  black  type  here,  except  to  make  sure  that 
it  is 

Mr.  Sims  (interposing).  This  is  only  a  discretionary  power,  if  the 
commission  should  deem  it  necessary  in  order  to  understand  or  make 
more  complete  showing  of  what  they  are  investigating  they  may 
require  these  additional  statements  ? 

Commissioner  Clements.  It  is  only  meant  to  make  certain  that 
the  provision  preceding  it  would  be  effective. 

Mr.  Dewalt.  The  thought  in  my  mind,  Judge,  is  this.  I  may  be 
entirely  wrong.     If  I  am  please  correct  me.     In  this  phraseology  you 
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say  that  you  can  call  for  certificates  and  reports,  speaking  now  of 
line  13.  That  specifies  what  you  can  call  for,  certificates  and  reports; 
and  then  further  you  say  that  the  commission  may  require  (which, 
of  course,  gives  under  the  phraseology  of  the  act  the  right  to  demand 
and  require)  the  carrier  to  furnish  any  further  statements  or  facts  or 
evidence  that  it  may  deem  necessary  or  appropriate  relating  to  busi- 
ness transactions. 

Now,  it  does  not  specify  what  sort  of  business  transactions  they 
are,  whether  they  are  as  to  rates  or  regulations  of  rates  or  anything 
else  but  ''any  business  transaction,"  business  transactions  of  the 
earner  or  for  the  carrier  or  with  the  carrier.  Now,  in  my  judgment 
as  a  lawyer,  I  may  be  entirely  wrong,  that  phraseology  is  wide 
enough  and  it  is  emphatic  enough  to  give  your  commission  the  power 
to  say  to  me  as  a  shipper  of  any  sort  of  freight,  of  any  commodity 
whatsoever,  that  I  must  produce  my  books  and  throw  them  open 
to  the  commission  and  disclose  everything  in  regard  to  my  private 
business  if  that  business  be  with  a  carrier  or  for  a  carrier  or  a  trans- 
action in  which  the  carrier  is  concerned.  Whilst  it  says  it  may 
require,  my  judgment  is  that  that  ''may"  will  always  be  construed 
by  the  court  to  mean  that  they  can  if  they  desire.  It  means  that 
they  have  the  authority. 

Now,  Mr.  Coady's  idea  is  that  that  language  is  so  wide  that  you 
could  inquisitoriaily  inquire  into  the  private  business  of  any  individ- 
ual, any  transactions  it  had  with  relation  to  any  concern  in  which 
the  carrier  was  interested,  whether  as  to  the  transportation,  receipts 
of  freight,  in  regard  to  rates,  regulations,  or  anything  else.  Now,  is 
that  your  construction  ? 

Commissioner  Clements.  I  do  not  think  there  would  be  any 
limitation  upon  it,  except,  of  course,  to  the  general  purpose  of  dis- 
closing matters  that  pertain  to  and  enable  the  commission  to  enforce 
the  provisions  of  this  act.  I  do  not  think  it  would  be  construed  to 
go  beyond  that.  And,  of  course,  many  of  these  things  that  amount 
to  discriminations  are  not  raw  rebates  in  money,  but  they  appear 
in  various  forms,  such  as  jn  lease  contracts  and  in  the  furnishing  of 
supplies  and  materials,  and  things  of  that  sort;  and  you  can  readily 
see  how,  if  there  is  any  reason  to  believe  that  something  of  that  sort 
is  going  on,  you  would  be  greatly  aided  in  getting  full  information 
regarding  the  transaction — for  instance,  a  contract  to  furnish  cross- 
ties  at  a  given  price,  and  many  other  matters  that  it  would  be  tedious 
to  mention,  where  it  might  be  necessary  or  at  least  extremely  helpful 
to  disclose  the  truth  by  access  to  the  books  of  both  parties  to  the  trans- 
action. Of  course  the  commission  does  not  desire  to  go  in  a  ruthless 
way  into  private  transactions  that  have  nothing  to  do  with  any  ques- 
tions concerning  the  enforcement  of  the  provisions  of  the  law. 

Mr.  R.  W.  Parker.  Granting  the  commission  does  not  want  to  do 
that,  nevertheless  do  you  think  that  the  construction  of  this  portion 
of  the  act  would  give  it  power  to  do  it  ? 

Commissioner  Clements.  Well,  I  have  an  idea  that  the  courts 
would  draw  the  line  somewhere — that  it  would  not  be  held  to  be 
valid  legislation  to  the  extent  of  permitting  a  wanton  insight  into 
everybody's  private  business  concerning  which  the  public  has  no 
interest.  It  is  only  for  the  purpose  of  having  a  complete  and  fall 
disclosure  and  the  means  of  securing  such  with  respect  to  those 
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things,  concerning  which  there  is  reason  to  suspect  probable  devia- 
tions from  or  violations  of  the  law,  covered  up  in  some  way  in  a  con- 
tract. The  commission  would  have  to  keep  within  the  reason  of  the 
law  having  in  view  its  purpose. 

Mr.  R.  W.  Parker.  And  it  would  be  correlative  to  this  act? 

Commissioner  Clements.  Yes,  sir. 

Mr.  Sims.  How  can  a  private  individual  in  the  strict  sense  of  the 
word  have  a  private  transaction  with  a  public  carrier  relating  to  its 
public  duties? 

Commissioner  Clements.  Well,  private  in  the  sense  that  a  man  has 
a  piece  of  land  and  he  sells  it  to  the  railroad,  or  he  has  some  crossties 
and  he  wants  to  sell  them  to  the  railroad.  Things  of  that  sort  are  in 
a  sense  private  and  yet  through  those  transactions  it  is  easy  to  make 
prices  and  do  things  which  ultimately  promote  some  violation  of  the 
law. 

Mr.  Sims.  Some  discrimination  in  favor  of  the  private  individual 
who  is  making  what  to  him  is  a  private  contract? 

Commissioner  Clements.  We  have  had  some  instances  of  that  sort. 

Mr.  Rayburn.  Have  you  not  found  this,  that  in  instances  (which  is 
true  in  my  State,  in  my  town)  a  man  does  not  have  a  dollar's  worth 
of  stock  in  a  railroad  company  an3rvvhere;  he  is  a  big  shipper  though, 
and  he  is  made  a  director  in  some  subsidiary  company  of  a  railroad? 
He  will  get  free  passes  over  the  railroad.  Was  that  not  disclosed  in 
the  Rock  Island  case;  was  that  not  one  of  the  things  in  that  case 
that  the  commission  called  attention  to? 

Commissioner  Clements.  I  do  not  recall  at  the  moment  that 
specific  matter.  The  report  will  show.  There  were  many  matters 
there  referred  to  of  one  kind  or  another,  and  I  do  not  recall  that 
specific  thing  as  appearing  in  that  case. 

Mr.  Rayburn.  Do  you  not  think  the  last  part  of  this  language 
here  is  limited  anyhow  to  those  that  it  would  be  proper  for  the 
commission  to  inquire  into,  because  it  says,  ^^or  appropriate  relating 
to  business  transactions  of,  for,  or  with  said  carrier"  ?  Do  you  not 
think  that  that  language  would  limit  it  to  things  that  it  ought  to  be 
limited  to,  in  this,  that  the  commission  could  not  go  into  any  trans- 
action or  into  any  private  business  that  was  not  part  of  a  trans- 
action with  a  railroad  company? 

Commissioner  Clements.  I  think  it  would  be  interpreted  by  the 
commission  and  by  the  courts  to  be  restricted  to  the  legitimate  pur- 
poses of  this  act;  that  is,  the  commission  is  charged  with  the  duty  of 
enforcing  the  provisions  of  this  act,  not  only  in  the  decision  of  cases 
that  come  before  us  where  there  are  parties,  but  also  to  search  out 
(and  we  have  been  authorized  and  have  employed  inspectors  and 
examiners  of  accounts  for  this  purpose)  any  deviations  from  the 
tariffs,  and  other  violations  of  the  law.  And,  as  I  have  said,  unla^^^ul 
transactions  can  be  easily  covered  in  contracts  of  sale  to  the  railroad 
or  in  leases  of  property  at  a  nominal  rent ;  and  sometimes  a  shipper  of 
great  importance  and  with  large  volume  of  business  has  been  able  to 
secure  a  contract  for  a  reduction  of  the  rate  and  the  maintenance  of  a  j 
reduced  rate  for  a  given  period  of  time.  Take  the  case  of  the  Chicago 
Great  Western  and  some  of  the  packers  on  the  ^lissouri  River. 
This  was  all  disclosed  and  sent  to  the  Supreme  Court  in  litigation. 
Mr.  Stickney,  president  of  the  road,  entered  into  an  agreement  which 
I  think  was  to  run  for  about  five  years,  or  possibly  seven,  in  which  he 
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reduced  the  transportation  rate  and  agreed  to  maintain  the  reduced 
rate,  and  the  packing  houses  that  induced  him  to  do  it  obligated 
themselves  to  ship  over  his  road  some  fixed  percentage  or  amount  of 
their  business,  etc.  Sometimes  those  things  are  disclosed  promptly, 
sometimes  they  go  on  without  disclosure  for  a  considerable  period  of 
time,  and  perhaps  some  of  them  arc  never  disclosed.  I  do  not  mean 
there  was  any  secret  rate  in  that  instance.  The  rate  was  published, 
but  it  was  a  purchase  of  business  to  that  road  to  go  on  for  years  in 
order  to  have  that  done. 

J  think  we  have  had  pretty  clear  evidence  in  some  cases  where  it 
possibly  would  not  be  denied  that  property  was  leased  for  elevator 
or  other  purposes  for  much  less  than  its  real  value  and  probably  with 
the  understanding  that  the  concern  that  was  to  use  it  would  ship  a 
certain  percentage  or  a  large  part  of  its  business  over  the  hne  from 
which  it  leased  the  property  at  less  than  a  fair  rental.  This  is  illus- 
trative of  the  many  things  that  may  be  accomplished  through  con- 
tracts, etc.,  that,  in  a  sense,  might  be  called  private  transactions, 
where  shippers  conduct  their  business  along  the  Hne  of  a  railroad. 
It  is  helpful  to  the  commission  in  the  performance  of  its  duties  to  see 
that  all  these  things,  as  far  as  they  can  be  ascertained,  are  prevented 
to  the  end  that  everybody  may  have  fair  and  equal  treatment.  The 
whole  purpose  of  this  proposed  language  is  to  enable  us  to  get  at  the 
truth. 

Mr.  Dewalt.  I  suppose  that  what  you  are  trying  to  convey  to  us 
is  this:  That  this  information,  of  which  you  speak,  would  not  be  dis- 
closed by  the  certificates  and  reports,  but  that  it  could  be  disclosed 
by  the  evidence  w^hich  you  would  get  under  this  general  clause  ? 

Commissioner  Clements.  That  is  the  idea.  We  might  get  it  in 
the  report  and  we  might  not. 

Mr.  Dewalt.  You  might  get  it  in  the  reports  and  you  might  get 
it  in  the  certificates,  and  you  might  not,  but  you  think  this  clause 
would  give  you  an  opportunity  of  getting  it  which  you  otherwise 
would  not  have? 

Commissioner  Clements.  That  is  the  whole  idea. 

Mr.  R.  W.  Parker.  I  notice  you  are  only  to  get  such  further  state- 
ments that  the  commission  deems  necessary  or  appropriate  in  the 
transaction  under  investigation  (line  16)  and  those  are  the  words, 
as  I  understand  it,  which  you  think  limit  the  character  of  the  state- 
ment you  get  ? 

Commissioner  Clements.  I  think  in  a  general  way  that  the  judicial 
interpretation  of  that  would  be  that  it  must  be  something  that  is 
appropriate  to  the  duties  of  the  commission  in  the  enforcement  of 
the  law. 

Mr.  R.  W.  Parker.  These  are  statements  and  covered  by  the 
commission  itself.  Evidence,  I  understand,  is  often  taken  by  the  ex- 
aminers, is  it  not? 

Commissioner  Clements.  Yes. 

Mr.  R.  W.  Parker.  Have  the  examiners  any  power  to  admit  or 
reject  evidence? 

Commissioner  Clements.  Our  examiners  are  instructed  generally 
to  exercise  the  best  discretion  they  can  when  the  case  arises.  Tes- 
timony is  offered  and  objections  are  made  to  it,  and  questions  are 
asked  and  objected  to. 

Mr.  R.  W.  Parker.  Has  the  examiner  power  to  rule? 
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Commissioner  Clements.  He  has,  tentatively.  All  is  subject  to 
the  determination  of  the  commission  after  the  record  is  received  by 
it  as  to  whether  or  not  he  was  correct. 

Mr.  R.  W.  Parker.  You  spoke  the  other  day  of  a  rather  important 
matter,  the  examination  of  correspondence  with  attorneys  which 
often,  you  said,  might  be  made  a  cloak  to  cover  secret  transactions, 
and,  on  the  other  hand,  there  are  of  course  a  great  many  communi- 
cations with  attorneys  relating  to  pending  cases  and  as  to  the  con- 
duct of  thpse  cases,  whether  they  be  on  contract  or  for  damages, 
which  it  mi^ht  be  very  bad  to  have  published  for  the  information  of 
the  other  side. 

Commissioner  Clements.  Yes. 

Mr.  R.  W.  Parker.  I  want  to  ask  what  guard  there  is  in  the  act 
against  an  indiscriminate  investigation  by  some  interested  party  of 
matters  that  might  be  or  would  be  injurious  to  the  interests  of  the 
country  ? 

Commissioner  Clements.  I  do  not  recall  just  where  it  is  in  the 
bill;  but  there  is  a  provision  relating  to  the  inspection  of  the  cor- 
respondence. 

Mr.  R.  W.  Parker.  The  correspondence  is  on  page  6,  '^correspond- 
ence, documents,  papers,  and  other  writings,  regardless  of  the  dates 
thereof,  relating  to  financial  transactions  of,  for,  or  with  said  car- 
riers." 

Commissioner  Clements.  There  is  a  provision  in  the  bill  to  the 
effect  that  nothing  therein  contained  shall  in  any  wise  affect  the  rules 
of  law  or  practice  in  regard  to  the  admissibility  of  testimony,  or 
something  to  that  effect.  I  do  not  at  this  moment  lay  my  eyes  on 
it.     At  least  it  is  in  what  the  commission  has  said. 

Ml.  R.  W.  Parker.  Is  it  in  there,  ^Ir.  Rayburn,  do  you  remember? 

Mr.  Rayburn.  As  to  parties  hke  that,  Mr.  Commissioner,  would 
not  the  discretion  of  the  commission  be  largely  against  a  party  who 
would  evidently  and  apparently  do  a  serious  injustice  to  the  other 
side  in  a  case  pending  before  the  commission? 

Commissioner  Clements.  Of  course,  I  would  suppose  the  commis- 
sion would  always  try  to  do  the  just  thing  about  it. 

Mr.  Rayburn.  And  this  evidence  taken  by  these  examiners  is 
always  held  by  them  and  is  never,  any  part  of  it,  given  out  until  it  is 
brought  to  the  commission,  and  the  commissioners  have  the  right  to 
review  it  ? 

Commissioner  Clements.  I  was  going  to  say  further  that  in  this 
provision  as  it  was  first  prepared  (and  I  think  you  will  find  it  here 
somewhere  in  connection  with  that)  there  was  the  provision  that  it 
should  not  in  any  wise  change  the  rules  of  practice,  and  that  the 
meaning,  as  we  understand  it  and  as  it  is  intended  to  do,  was  to  pro- 
vide against  our  examiners  and  inspectors,  who  are  under  oath 
and  under  penalty  under  the  provisions  of  the  present  twentieth  sec- 
tion, disclosing  or  divulging  anything  in  connection  with  the  inspec- 
tion of  the  offices  and  books  and  accounts  of  railway  companies 
except  by  order  of  the  court  or  the  commission. 

Mr.  Rayburn.  1  hat  is  the  law  now  ? 

Commissioner  Clements.  Yes. 

The  Chairman.  Of  course,  it  is  all  right,  Judge  Clements,  to  guard 
the  interests  of  parties  from  outside  observance  of  what  it  is  improper 
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to  be  divulged,  but  has  any  public-service  corporation  a  right  to  ha/e 
a  secret  from  the  Government  itself?  * 

Commissioner  Clements.  I  do  not  think  so.  As  I  said  the  other 
day,  I  do  not  think  that  it  is  a  business.  They  are  engaged  in  a 
public  service  by  permission  of  the  Government',  and  in  it  they 
assume  the  obligation  to  be  as  fair  and  square  with  everybody  as  is 
the  Government. 

The  Chairman.  When  your  examiner  is  hearing  testimony  and 
any  objection  is  made,  however  the  examiner  may  rule  or  consider 
the  evidence,  he  certifies  it  all  up  to  the  commission  so  that  the  com- 
mission ultimately  passes  upon  it,  whether  it  is  competent,  and  what 
its  value  is  ? 

Commissioner  Clements.  His  ruling  at  the  moment  when  he  is 
hearing  a  case  is  tentative.  If  he  were  not  given  this  temporary 
authority  a  man  might,  if  he  were  so  disposed,  offer  a  whole  })ook  in 
evidence,  or  keep  a  witness  on  the  stand  for  a  week  offering  cumu- 
lative testimony,  or  cover  up  the  case  with  chaff  and  matters  imma- 
terial, thus  encumbering  our  records  and  at  great  expense  to  the 
Government.  Therefore,  an  examiner  on  the  spot  must  have  some 
discretion  and  tentatively  say  what  may  go  in  and  what  may  not 
go  in,  but  it  is  all  subject  to  the  final  authority  of  the  commission. 

The  Chairman.  I  wish  to  ask  you  a  question.  It  may  be  more 
or  less  speculative,  but  perhaps  your  experience  will  enable  you  to 
answer.  If  you  prescribe  here  that  every  letter  that  passes  between 
the  roads  and  between  the  officials  of  the  same  or  different  roads 
shall  be  produced  and  inspected  by  you,  in  your  opinion  would  not  the 
result  be  to  cause  fewer  letters  to  be  written  and  more  business  to  be 
done  by  verbal  communications  ? 

Commissioner  Clements.  I  do  not  know.  That  may  be  so.  Of 
course  you  can  have  no  law  that  operates  to  complete  perfection — 
that  will  stop  everything  that  people  have  a  mind  to  take  chances  in 
doing.  We  have  laws  against  theft  and  murder  and  have  had  since 
time  immemorial  and  yet  they  do  not  stop  it  all.  We  can  only  in 
finite  human  affairs  do  the  best  we  can,  and  it  is  not  improbable  that 
resort  will  be  had  in  that  way  in  respect  to  some  matters  that  would 
make  it  difficult  ever  to  discover. 

Mr.  EscH.  One  of  the  things  you  sought  to  examine  in  the  L.  &  N. 
case  in  order  to  get  at  correspondence  was  indexes  ? 

Commissioner  Clements.  Yes. 

Mr.  EscH.  Do  you  think  that  the  language  on  page  6  beginning 
with  line  9  would  be  broad  enough  to  cover  the  indexes  of  the  reports 
or  correspondence  of  a  common  carrier  ?     That  language  is  as  follows : 

The  commission  shall  at  all  times  have  access  to  all  accounts,  records,  memoranda, 
correspondence,  documents,  papers,  and  other  writings,  regardless  of  the  dates  thereof, 
relating  to  financial  transactions,  etc. 

Is  that  broad  enough  to  cover  indexes  ? 

Commissioner  Clements.  I  do  not  know.  That  raises  the  kind  of 
question  we  were  talking  about  a  while  rgo.  A  literal  or  technical 
construction  might  hold  it  did  not,  and  for  safety  we  ought  to  put 
it  in.  The  language  there  in  black  print  you  wall  notice  is  new;  the 
other  is  the  law  as  it  is  now. 

Mr.  FscH.  Your  idea  would  be  to  include  indexes  in  there  ? 

Commissioner  Clements.  Yes;  I  do  not  see  why  it  should  not  be 
done.     An  index  is  very  helpful  to  get  at  the  kinds  of  transactions 
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which  we  are  lookiixg  for  without  having  to  go  through  line  by  line 
the  entire  book.  • 

I  want  to  finish  what  I  started  to  say  a  moment  ago  in  regard  to 
the  examination  .of  correspondence.  The  examination  of  it  by  one 
of  our  inspectors,  under  oath  not  to  divulge,  is  one  thing;  to  haul  it 
out  into  a  public  proceeding  })efore  the  commission  or  into  court  is 
another  thing ;  and  it  would  only  be  when,  having  found  that,  it  was 
deemed  material  or  pertinent  to  a  controversy  before  the  commission 
that  we  would  endeavor  to  or  moreover  have  any  occasion  to  bring 
it  into  the  hearing  and  make  use  of  it  as  evidence,  and  that  would 
have  to  be  done  then  of  course  under  the  regular  rules  of  procedure, 
with  notice  to  produce,  or  a  subpoena  duces  tecum  issued,  or  some- 
thing of  the  sort.  It  does  not  mean  that  because  an  inspector  may 
see  it  that  it  is  all  thrown  open  to  the  world.  Only  such  of  it  as  may 
be  pertinent  or  deemed  pertinent  in  a  matter  of  controversy  would 
ever  be  brought  to  the  notice  of  the  public  in  that  way.  And  we 
have  not  felt  that  there  would  be  anything  oppressive  in  that. 

As  I  said  a  moment  rgo,  it  must  be  kept  in  mind  that  this  is  a  pub- 
lic service  in  which  the  carriers,  by  permission,  rre  authorized  to 
engage  for  profit,  but  it  is  that  kind  of  private  investment  that  is 
afitected  with  a  public  interest  and  the  one  important  public  interest 
is  that  everybody  should  be  treated  with  the  same  impartiality  that 
the  Government  itself,  if  it  undertook  to  perform  the  service,  would 
be  under  obligations  to  do,  and  as  it  now  does  in  the  Postal  Service. 
The  whole  purpose  of  this  is  to  enable  the  commission  to  discover  and 
prevent,  as  far  as  possible,  transactions  which  violate  that  principle 
of  equality  for  which  the  Government  insists  and  stands  in  these 
matters.  It  is  a  complex  and  difficult  problem  to  do  these  things 
and  at  the  same  time  recognize  the  protections  that  have  prevailed 
at  common  law  and  in  this  country  generally  against  the  disclosure 
of  confidential  communications.  Many  things  are  done  now  and 
deemed  just  and  right  (and  have  been  sustained  by  the  Supreme 
Court)  that  perhaps  25  years  ago  would  have  been  regarded  as  radical 
and  as  contrary  to  those  old  principles  that  we  have  been  taught  to 
recognize  from  time  immemorial  in  controversies  between  A  and  B, 
which  are  not  altogether  suitable  in  a  controversy  between  the  Govern- 
ment and  its  own  agencies  which  it  permits  to  do  a  public  business 
but  requires  them  to  do  it  in  a  clean  way  without  injustice  or  dis- 
crimination as  between  the  patrons  to  be  served.  The  law  as  an 
embodiment  of  necessary  rules  of  action  is  but  the  practical  applica- 
tion of  ancient  principles  of  justice  and  equality  to  modern  methods 
and  conditions. 

We  had  in  the  original  act  to  regulate  commerce  a  provision  that  no 
man  should  be  excused  from  testifying,  or  from  producing  evidence, 
documentary  or  otherwise,  on  account  of  his  immunity  under  the 
Constitution  where  it  provides  that  he  should  not  be  required  to  give 
testimony  that  would  be  incriminating  .to  liimself.  Still  he  was 
rsquired  to  do  it,  to  testify  and  produce,  and  should  not  be  excused  on 
that  ground.  But  there  was  a  provision  intended  to  protect  him,  to 
the  effect  that  the  testimony  so  obtained  should  not  be  used  against 
him  in  any  criminal  prosecution.  The  Supreme  Court  held  that  that 
was  not  sufficient;  that  it  was  not  the  protection  guaranteed  by  the 
Constitution;  that  while  you  could  not  use  the  testimony  in  court,  you 
might  use  it  as  a  clue  to  get  other  evidence;  that  you  could  go  into  the 
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transaction  and  discover  other  people  connected  with  it  whom  you 
could  call  as  witnesses  to  prove  it.  and  thereby  deprive  him  of  his  pro- 
tection under  the  Constitution.  That  was  met  by  the  provision  tl^at 
he  still  should  not  be  excused  from  testifying,  notwithstanding  the 
decision  of  the  Supreme  Court,  but  that  he  should  not  thereafter  be 
prosecuted  for  any  matter  or  transaction  concerning  which  he  was 
compelled  to  testify.  This  latter  provision  was  brought  up  in  a  case 
and  alleged  to  be  unconstitutional,  because  although  you  protected 
him  from  prosecution  you  made  him  disclose  a  thing  that  was  deroga- 
tory to  his  good  name  and  that  he  was  entitled  to  protection  against 
that.  The  answ^er  of  the  Supreme  Court  to  that  was  that  he  was  the 
builder  of  his  own  character  and  had  the  power  to  protect  it  by  not 
doing  unlawful  things,  and  that  the  Government  did  not  intend  to  go 
so  far  as  to  say  it  would  shield  him  from  such  disclosure. 

The  above  is  illustrative  of  many  other  decisions  that  have  been 
made  from  time  to  time  in  the  evolution  of  the  proposition  of  trying 
to  deal  with  private  investment  in  corporations  engaged  in  a  business 
affected  by  the  public  interest  and  subject  to  the  public  duty  and 
the  power  of  the  Government  to  say  that  they  shall  conduct  it  in 
such  way  that  they  shall  not  violate  these  principles  of  equality  or 
fair  treatment  to  the  persons  composing  the  public. 

I  do  not  believe  this  language  here  runs  counter  to  the  established 
principles  applicable  to  a  business  conducted  in  this  way,  subject  to 
governmental  control,  for  the  reasons  stated,  but  of  course  it  must 
be  administered,  whether  in  a  case  in  court  or  before  the  commis- 
sion, in  a  reasonably  rational  and  sane  manner  to  effect  the  declared 
purposes  and  inhibitions  of  the  law  under  which  we  act.  It  is  very 
difficult,  perhaps,  to  frame  a  bill  which  would  draw  the  fine  distinc- 
tions that  practice,  experience,  administration,  and  judicial  inter- 
pretation might  finally  draw  in  the  interpretation  of  this  bill  as  to 
how  far  we  ought  to  go. 

Mr.  EscH.  If  you  have  finished  that  line  of  inquiry.  Judge,  I  would 
like  to  start  another. 

Commissioner  Clements.  Yes,  sir. 

Mr.  EscH.  This  bill  incorporates  the  Cummins  amendment  to  the 
Carmack  amendment  of  section  20. 

Commissioner  Clements.  Before  you  go  to  that,  Mr.  Murphy  has 
just  handed  me  a  copy  of  the  bill  that  was  drawn  by  the  commission 
on  this  subject  of  examining  correspondence,  and  a  copy  of  which 
we  took  the  liberty  of  sending  to  Senator  Newlands,  the  chairman 
of  the  committee  in  the  Senate,  as  well  as  to  Chairman  Adamson 
here. 

The  Chairman.   Is  that  the  same  one  I  introduced? 

Commissioner  Clements.   That  is  the  one  you  introduced. 

The  Chairman.  What  is  the  material  difference  between  that  and 
the  first  section  of  the  Reyburn  bill  ? 

Commissioner  Clements.  I  have  not  run  it  down  on  the  first 
section. 

The  Chairman.  There  is  no  use  to  report  two  bills  if  we  can  put 
in  one  all  we  want. 

Commissioner  Clements.  I  have  not  checked  it  to  see  the  differ- 
ence, but  the  conclusion  of  this  biU  is  that  ^'nothing  in  this  section 
shall  be  construed  as  affecting  any  rule  of  evidence  now  in  force  in 
the  courts  of  the  United  States." 
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It  was  insisted,  as  I  said  a  moment  ago,  that,  although  our  inspec- 
tors under  this  bill  could  in  visitorial  way  examine  books  and  papers, 
including  correspondence,  when  it  came  to  the  use  of  any  item  of 
that  correspondence  in  a  proceeding  open  to  the  public  before  the 
courts 

The  Chairman  (interposing).  Is  that  the  only  material  difference? 
The  committee  would  like  to  have  the  benefit  of  your  views  as  to  the 
material  differences.     We  want  to  get  it  right,  you  know. 

Commissioner  Clements.  I  do  not  understand  that  there  is  any 
substantial  difference. 

The  Chairman.  Except  that  matter  you  read  ? 

^Ir.  EscH.  Why  can  not  that  paper  be  incorporated  in  our  hearing  ? 

Commissioner  Clements.  That  is  just  the  typewritten  form. 

The  Chairman.  Wliat  is  the  number  of  that  bill  which  Mr.  Murphy 
has  just  handed  to  you  ? 

Commissioner  Clements.  That  is  a  typewritten  copy  drawn  up 
by  us. 

Mr.  Rayburn.  The  bill  introduced  by  Judge  Adamson  was  to  cure 
that  defect  in  the  law  wherein  the  Supreme  Court  of  the  United 
States  held  that  they  could  not  go  into  correspondence,  but  it  does 
not  contain  some  of  the  provisions  that  I  have  incorporated  in  this 
bill  as  to  further  publicity,  carrying  further  the  provisions  of  sec- 
tion 20. 

The  Chairman.  I  hope  you  will  enlighten  Mr.  Esch  and  the  balance 
of  the  committee  about  that  Cummins  amendment. 

Mr.  Esch.  Did  the  commission  recommend  the  Cummins  amend- 
ment? 

Commissioner  Clements.  The  Cummins  amendment  did  not  pass 
in  the  form  in  which  it  was  put  by  Senator  Cummins  and  the  sub- 
committee after  conference  with  members  of  the  commission. 

Mr.  Esch.  As  I  understand  it,  they  did  not  indorse  the  Cummins 
amendment  as  it  was  offered  ? 

Commissioner  Clements.  With  respect  to  the  Cummins  amend- 
ment, Mr.  Clark  and  I  were  called  up  there  before  a  subcommittee, 
and  answered  questions  in  discussing  that  bill,  the  general  purpose  of 
which,  as  I  understood  at  the  time  of  that  discussion,  was  to  take 
away  from  the  carriers  the  authority  or  power  to  qualify  or  avoid 
their  responsibility  f6r  full  reparation  in  case  of  loss  of  or  damage  to 
property,  particularly  loss  of  live  stock,  and  we  discussed  the  pro- 
visions of  the  bill  in  that  view.  We  discussed  the  matter  of  rates 
based  on  value  and  the  question  of  concealed  shipments,  that  is, 
where  the  shipper  tenders  a  shipment  to  the  carrier  which  is  concealed 
by  boxing  or  otherwise,  and  says,  "This  is  so  and  so."  The  carrier 
does  not  know  with  certainty  what  it  is,  and  must  take  the  shipper's 
word,  temporarily  at  least,  as  to  what  its  value  is;  where  there  are 
two  rates  provided,  the  shipper  wants  to  get  the  lower  one. 

Take  the  case  of  ore.  It  comes  in  carloads  from  Montana,  or 
wherever  it  is  produced ;  some  of  it  is  perhaps  35  per  cent  metal,  and 
some  of  it  may  be  75  per  cent.  Its  value  varies  widely,  according  to 
the  per  cent  of  metal,  and  the  carriers  have  been  in  the  habit,  as  I 
remember  it,  of  charging  different  rates  on  the  different  grades.  A 
higher  rate  is  charged  on  the  ore  containing  the  distinctly  greater 
percentage  of  metal  than  is  charged  on  the  low-grade  ore.  So  that 
the  question  arose  as  to  how  far  the  carrier  might  have  one  rate  for 
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one  value,  and  another  rate  for  another  value,  where  the  shipper 
might  make  his  choice  and  take  chances  on  less  damages  in  case  of 
loss  by  reason  of  having  a  lower  rate.  We  discussed  those  questions 
on  the  bill  when  it  was  pending. 

The  bill  was  finally  reported  to  the  vSenate,  although  I  do  not  now 
recall  in  just  what  form.  What  the  commission  had  to  do  with  it^ 
however,  came  about  in  the  way  I  have  indicated. 

Mr.  Cummins  got  a  report  on  his  bill,  and,  as  I  have  always  under- 
stood (and  I  suppose  it  is  shown  by  the  record),  some  iterrs  were 
taken  out  in  the  Senate  and  possibly  others  were  put  in.  As  I  recall, 
it  was  stated  by  him  that  the  bill  as  thus  changed  was  not  just  what 
he  wanted,  but  that  there  would  probably  be  some  place  along  the 
line  where  it  could  be  put  in  better  shape.  I  am  speaking  from 
memory  of  what  I  have  read  but  the  record  will  show  what  was  said 
and  done. 

Then  the  question  came  to  the  commission,  after  the  bill  was 
passed  and  approved  and  had  become  the  law,  as  to  what  it  meant 
and  what  it  required.  We  undertook  to  construe  it  in  the  face  of  the 
fact  that  the  carriers  generally,  while  they  proposed  to  carry  free  a 
certain  limited  weight  of  baggage,  they  always  charged  for  excess 
baggage.  Baggage  is  property.  The  Cummins  amendment  con- 
tained the  word,  "property"  and  there  was  the  distinct  practice  of 
charging  for  the  excess  baggage  as  property.  Whether  technically 
you  call  it  freight  or  not  it  was  property  and  it  bore  a  charge  that  was 
similar  to  a  freight  rate  where  there  was  a  weight  beyond  that  which 
goes  with  the  ticket.  It  is  a  part  of  the  passenger  up  to  150  pounds, 
or  whatever  the  weight  limit  is,  and  goes  along  on  the  ticket.  Do 
you  pay  for  the  excess  as  baggage  or  do  you  pay  for  it  as  freight  ? 
It  is  property  whether  it  is  treated  as  freight  or  as  baggage,  and  the 
excess  beyond  the  limited  weight  does  not  go  along  on  the  price  of  the 
ticket,  so  we  saw  no  alternative  except  to  say  that  it  is  property  and 
is  chargeable  for  transportation.  Although  a  person  might  have 
$1,000  or  $5,000  worth  of  jewelry  in  a  trunk  shipping  it  as  baggage, 
we  saw  no  escape  from  the  ruling  as  the  law  read  that  the  same  prin- 
ciple governed  in  respect  to  it  as  in  regard  to  all  other  property  that 
was  chargeable  with  transportation  rates. 

The  Chairman.  It  was  not  so  much  fixing  the  charges  for  excess 
weight  as  it  was  in  securing  the  value  of  the  property. 

Commissioner  Clements.  Yes. 

The  Chairman.  That  is  why  you  consider  its  value  ? 

Commissioner  Clements.  We  may  have  been  wrong  about  that. 
We  did  not  see  any  escape  from  it. 

The  Chairman.  There  was  already  ample  provision  for  their 
charging  for  excess  baggage  by  weight  ? 

Commissioner  Clements.  Yes,  sir;  but  I  only  referred  to  that  as 
indicating  that  it  was  a  thing  that  was  subject  to  transportation 
charges.  Whether  called  freight  or  called  baggage  it  was  property 
and,  like  any  other  property,  was  subject  to  charge  when  you  got 
beyond  the  weight  that  goes  with  the  ticket.  You  could  not  draw  a 
distinction  between  the  one  and  the  other  property. 

Mr.  EscH.  Under  the  Cummins  amendment  there  is  a  charge  made 
not  only  in  the  excess  of  weight  but  the  excess  in  valuation. 
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Mr.  Kayburn.  That  is  the  construction  that  has  been  placed  on  it, 
and  it  is  in  regard  to  that  construction  that  the  kicks  have  been  regis- 
tered about  it. 

Commissioner  Clements.  Yes. 

The  Chairman.  If  the  change  there  was  not  necessary  in  order  to 
charge  freight  on  excess  baggage,  but  was  solely  for  the  purpose  of 
fixing  the  value  to  provide  for  the  financial  security  of  the  stuff,  why- 
was  it  not  made  applicable  to  the  ordinary  incidental  baggage  as  well 
as  to  the  excess  ?  Ordinary  incidental  baggage  of  150  pounds  weight 
might  contain  a  million  dollars  worth  of  diamonds. 

Commissioner  Clements.  The  carriers  have  two  limitations,  one  as 
to  weight  and  one  as  to  value. 

The  Chairman.  I  know,  but  they  did  not  make  you  sign  any  state- 
ment as  to  value  outside  of  that  Cummins  amendment.  The  inci- 
dental right  to  cover  150  pounds  was  all  there  was. 

Mr.  Rayburn.  It  used  to  be,  you  know,  a  person  could  take  his 
baggage  and  it  was  taken  on  weight,  and  as  I  understand  it,  the 
value  was  not  taken  in  consideration,  while  under  this  construction 
value  is  always  taken  into  consideration. 

Commissioner  Clements.  There  have  been  various  practices.  I 
can  recollect  when  some  of  the  roads  put  a  limit  of  300  pounds 
instead  of  150  pounds  on  baggage. 

Mr.  Rayburn.  We  are  not  talking  about  pounds.  I  am  talking 
about  the  value.  The  value  is  also  inquired  into  now  when  you  go 
to  check  your  baggage  ? 

Commissioner  Clements.  Yes. 

The  Chairman.  And  it  never  was  before  this  Cummins  amendment. 

Mr.  EscH.  The  most  onerous  provision  under  the  Cummins  amend- 
ment is  as  to  baggage,  that  the  carrier  may  require  the  shipper  to 
specifically  state  in  writing  the  value  of  the  goods  and  the  carrier 
shall  not  be  liable  beyond  the  amount,  etc.  In  congested  terminals 
that  can  cause  a  tremendous  amount  of  inconvenience. 

Commissioner  Clements.  I  know. 

Mr.  EscH.  A  man  may  lose  his  train  waiting  for  this  paper  work 
to  be  done. 

Commissioner  Clements.  Yes. 

The  Chairman.  I  understand  the  new  practice  is  based  on  a  com- 
bination of  the  two  provisions  in  rate  law,  the  one  prohibits  your  mak- 
ing a  false  statement  as  to  value  and  the  other  prohibits  you  from 
delivering  them  under  one  name  when  they  should  be  shipped  under 
another,  as  in  the  Cummins  amendment.  Now,  before  the  Cummins 
amendment  passenger  tickets  were  sold  as  a  distinct  class  of  business 
and  freight  was  shipped  as  another  distinct  class  of  business,  and 
before  the  Cummins  amendment  nobody  ever  thought  about  mixing 
up  the  passenger  ticket  and  the  incidental  right  to  carry  baggage  w^ith 
the  section  which  prohibits  the  delivery  of  freight  to  the  railroads 
under  false  names  and  false  statements. 

Commissioner  Clements.  No,  sir. 

The  Chairman.  It  looks  like  an  unauthorized  mixing  of  two 
entirely  different  subjects,  and  the  railroads  themselves  have  always 
treated  them  as  entirely  different  classes. 

Commissioner  Clements.  I  do  not  think,  as  a  general  rule,  they  paid 
any  attention  to  what  was  in  a  trunk  or  the  value  of  it. 
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The  Chairman.  They  never  thought  about  applying  that  other  sec- 
tion to  it,  either. 

Commissioner  Clements.  They  perhaps  had  in  their  tariffs  a  hm- 
itation  on  the  value  they  would,  be  responsible  for.  They  perhaps 
always  had  that. 

Mr.  J.  S.  Parker.  Did  not  all  tickets  always  carry  a  limitation  on 
the  value  ? 

Commissioner  Clements.  Yes,  sir. 

The  Chairman.  On  the  weight  ? 

Mr.  J.  S.  Parker.  On  the  excess.  I- happened  to  have  one  in  my 
pocket,  issued  before  this  bill  went  into  effect.  It  says  the  purchasers 
agree  not  to  hold  the  transportation  company  for  more  than  $100 
limitation  of  value. 

The  Chairman.  How  old  is  that  ticket  ? 

Mr.  J.  S.  Parker.  That  ticket  ?  I  forget  the  date,  but  it  was  July, 
1914.     It  was  before  the  Cummins  law  was  passed;  I  am  sure  of  that. 

Mr.  EscH.  The  Cummins  law  was  signed  by  the  President  on  the 
last  day  of  the  last  session. 

Mr.  J.  S.  Parker.  I  am  sure  this  ticket  was  issued  before  the  bill 
was  passed.  But  aU  tickets  carried  a  limitation,  even  the  mileage 
books,  a  limitation  of  value. 

Mr.  Sterling.  He  can  declare  the  value. 

Mr.  J  S.  Parker.  Yes,  and  pay  an  excess  rate. 

Commissioner  Clements.  I  think  their  tickets  always  carry,  or 
for  a  number  of  years  carried,  some  such  provision  as  that. 

Mr.  J.  S.  Parker.  Was  it  not  true  that  your  idea  under  the  Cum- 
mins Act  that  if  your  trunk  weighed  less  than  the  limit,  irrespective 
of  what  your  limitation  of  value  was,  that  if  it  did  have,  as  you  said, 
the  $5,000  worth  of  jewelry  in  it,  that  the  man  could  not  collect  for 
the  $5,000  worth  of  jewelry  from  the  carrier?  Was  that  not  your 
idea?     Was  that  not  the  reason  this  order  was  made? 

Commissioner  Clements.  What  we  were  called  upon  to  say  was 
whether  or  not  the  Cummins  amendment  appUed  to  values,  and  bag- 
gage being  property,  we  could  not  say  that  it  did  not  apply  to  that  as 
well  as  to  other  property. 

Mr.  J.  S.  Parker.  I  say,  I  always  assumed  that  was  the  reason  of 
your  ruling,  that  the  liabiUty  of  the  common  carrier  was  unlimited 
as  to  value  if  they  were  within  the  prescribed  rights  ? 

Mr.  Rayburn.  The  prescribed  rights  was  the  thing  that  governed 
the  baggage  before  this  law  went  into  effect,  and  of  course  he  hardly 
ever  lost  by  it  because  very  little  baggage  was  lost;  he  simply  assumed 
the  liability  himself,  and  many  of  these  jewelry  drummers,  and  people 
like  that,  who  take  around  a  very  valuable  trunk,  had  insurance  in 
an  indemnity  company  and  in  that  way  they  would  protect  them- 
selves. But  now  when  they  come  up  the  law  is  construed  that  a 
man  has  to  declare  the  value  of  his  baggage  before  he  can  ship  his 
baggage,  and  if  he  declares  it  to  be  greater  than  $100,  or  whatever 
the  limit  is,  then  he  has  to  pay  an  extra  rate. 

Mr.  J.  S.  Parker.  But  is  it  not  possible  for  him  to  stiU  carry  in- 
surance between  what  he  declares  and  the  actual  value? 

Mr.  Rayburn.  Yes;  he  can  do  that. 

Mr.  J.  S.  Parker.  So  it  is  virtually  the  same  as  it  was  before  ? 

Mr.  Rayburn.  A  man  hates  to  declare  a  thing  like  that  and  a 
great  many  men  will  not  do  it. 
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Mr.  J.  S.  Parker.  In  signing  to  check  a  trunk  you  do  not  declare 
that  it  is  so  much.  I  mean  you  do  not  make  a  sworn  statement; 
you  simply  sign  a  statement  as  to  what  the  railroad  is  liable  for  in 
case  the  baggage  is  lost. 

Commissioner  Clements.  I  suppose,  as  a  general  practice,  before 
the  Cummins  amendment  a  man  would  go  and  buy  a  ticket  and 
pay  the  price,  and  the  ticket  said  what  the  road  was  liable  for  and 
w^hat  it  was  not.  The  traveler  did  not  ordinarily  sign  the  ticket, 
except,  perhaps,  in  some  cases,  where  they  had  excursion  tickets,  so 
that  they  could  not  be  used  by  another  person  into  whose  hands 
they  might  fall.  I  do  not  believe  he  was  required  to  sign  the  ordi- 
nary ticket.  Whether  the  road  under  those  circumstances  would 
have  been  liable  for  the  full  amount  or  for  the  amount  limited  in 
the  ticket  which  was  not  signed  and  accepted  in  writing  by  the 
traveler,  I  do  not  know  and  would  not  undertake  to  say. 

The  Chairman.  As  a  general  rule  a  man  rushes  in  the  last  minute, 
buys  a  ticket,  and  jumps  on  the  train.  All  he  wants  to  know  is 
whether  it  is  going  where  he  wishes  or  not,  and  he  does  not  read  the 
provisions  on  his  ticket. 

Commissioner  Clements.  No.  I  do  not  think  I  ever  read  all  the 
provisions  on  a  ticket  in  my  life. 

The  Chairman.  I  have  just  been  shown  a  copy  of  an  old  mileage 
book.  I  suppose  I  have  bought  fifty  of  them  on  the  Southern 
Railroad,  and  I  never  read  what  it  said. 

Mr.  EscH.  What  has  been  the  effect  of  the  Cummins  amendment 
with  reference  to  the  question  of  increased  freight  allowance  by  the 
commission,  if  any? 

Commissioner  Clements.  We  have  not  yet  had  that  before  us  in 
any  concrete  way — the  question  of  the  determination  of  those  differ- 
ences in  rates  and  the  resemblance  between  rates  based  on  such  a 
value  and  those  at  another  value. 

Mr.  EscH.  The  railroads,  then,  have  not  used  that  as  an  argument 
before  the  commission  in  seeking  any  increased  rates  whatever  ? 

Commissioner  Clements.  No. 

^Ir.  Rayburn.  They  have  used  this  argument,  though,  have  they 
not.  Judge — I  remember  Mr.  F.  C.  Stevens  made  an  argument  on  the 
floor  of  the  House  that  when  this  law  went  into  effect  it  automatically 
increased  the  rate  10  per  cent;  that  is,  the  differential  between  a  full 
liability  and  a  limited  liability,  and  the  commission  has  passed  on 
that  question  that  it  did  not  automatically  increase  the  rate  10  per 
cent. 

Commissioner  Clements.  Oh,  yes;  what  I  mean  is  that  we  have 
not  yet  had  the  question  brought  before  us  in  a  concrete  way  to 
determine  what  is  the  reasonable  difference  on  the  limited  liability 
and  on  some  other  value  above  that. 

The  Chairman.  My  recollection  is  that  some  of  the  railroad  wit- 
nesses on  the  hearing  on  that  Cummins  amendment  testified  that  that 
differential  of  10  per  cent  was  too  large;  that  it  was  more  than  the 
risk  justified. 

Mr.  Rayburn.  Yes;  several  testified  to  that. 

Commissioner  Clements.  Now,  with  respect  to  the  matter  of  obtain- 
ing a  statement  or  acknowledgment  of  the  traveler  when  he  gets  a  ticket 
and  wants  to  check  his  trunk,  what  the  commission  has  held  was  that  the 
Cummins  amendment  applied  to  the  baggage  as  property.     Of  course, 
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the  Tonn  of  the  shps  and  agreements  that  are  pubhshed  and  prt- 
sented  by  the  railroad  to  the  traveler  is  a  matter  of  detail  that  the 
roads  have  worked  out  for  their  own  uses  under  that  interpretation 
of  the  act.  It  is  a  vexatious  annoyance  when  your  wife  and  children 
are  going  to  take  a  trip  and  you  are  in  a  hurry  to  have  to  sign  a  lot 
of  certiiicaces,  etc.,  for  a  number  of  pieces  of  baggage,  and  yet  I  sup- 
pose this  requirement  is  like  many  other  things  wtiich  when  we  get 
used  to  them  are  not  as  bad  as  they  seemed  when  we  first  encountered 
them.  It  seems  to  me  that  such  of  those  things  ought  to  be  mini-s 
mized  and  avoided  as  far  as  they  possibly  can  be,  consistent  with 
justice  and  fairness,  and  that  neither  the  roads,  the  travelers,  nor  the 
shippers  ought  to  be  put  to  any  inconvenience  about  other  than  is 
necessary  for  the  protection  of  the  respective  rights. 

Mr.  EscH.  Are  large  shippers  insuring  their  shipments  and  thus 
securing  the  lovv^er  rates  ? 

Commissioner  Clements.  I  do  not  know  about  that.  I  am  unable 
to  say  to  what  extent  that  is  different  from  what  it  formerly  was. 
That  was  the  practice  among  big  shippers  to  insure  their  freight  under 
the  law,  and  I  presume  it  goes  on  yet,  but  whether  or  not  it  has  been 
intensified  or  increased  I  do  not  know. 

Mr.  EscH.  The  last  part  of  this  bill  relates  to  control  by  the  com- 
mission of  stock  and  bond  issues  or  securities.  The  Hadley  commis- 
sion  recommended  against  giving  the  commission  that  power,  did 
it  not? 

Commissioner  Clements.  Yes;  they  recommended  what  they 
termed  the  publicity  plan. 

Mr.  EscH.  Yes;  we  have  the  publicity  feature  now? 

Commissioner  Clements.  Yes. 

Mr.  EscH.  In  your  opinion,  would  the  giving  to  the  commission 
control  over  stock  and  bond  issues  in  a  way  countenance  the  prior 
issues  and  thus  in  a  way  and  indirectly  putting  the  stamp  of  approval 
on  such  powers  by  governmental  authority? 

Commissioner  Clements.  You  mean  the  issues  heretofore  made? 

Mr.  EscH.  Yes. 

Commissioner  Clements.  I  have  never  felt  that  would  be  the  moral 
or  the  legal  effect.  I  know  some  very  cautious  and  thoughtful  people 
think  it  would  be.  I  think  Mr.  Meyer  indicated  in  his  statement 
here  if  I  remember  correctly,  that  there  was  some  apprehension  of 
that  sort,  and  I  think  the  publicity  plan  was  rather  indorsed  by  Mr. 
Brandeis  and  by  Mr.  Rublee,  who  both  appeared  before  the  committee. 

The  Chairman.  Do  you  not  think  the  remarks  you  made  just  nov/ 

about   these   inconveniences   fii'st   being   abhorrent,   then  becoming 

tolerated  and  finally  found  not  as  bad  as  they  used  to  be — do  you  not 

think  that  idea  somewhat  applies  to  publicity?     When  you  get  used 

to  things  and  see  them  published  every  day  they  do  not  look  so  bad, 

You  know, 

Vice  is  a  monster  of  so  frightful  mein, 
•    As  to  be  hated  needs  but  to  be  seen;  • 

Yet  seen  too  oft,  familiar  with  her  face, 
We  first  endure,  then  pity,  then  embrace. 

Commissioner  Clements.  I  think  the  country  has  endured  a  great 
deal  in  the  abuses  that  have  been  disclosed  in  numerous  investiga- 
tions in  respect  to  the  uses  that  have  been  made  of  stocks  and  bonds 
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in  the  reorganization  of  properties  when  they  did  not  need  reorgan- 
ization, but  were  seized  upon  for  exploitation  purposes  through 
holding  companies  or  some  other  device  whereby  the  cunning  have 
been  able  to  induce  mony  people  both  in  this  country  and  abroad  to 
take  paper  tliat  afterw-ards  has  been  ascertained  to  have  no  substan- 
tial basis  of  value.  Some  of  these  have  a  way  of  calling  themselves 
underwriters.  Ihey  get  a  lot  of  bonds  and  stocks  that  are  put  out 
by  the  management  of  some  reorganization  concern,  and  with  their 
connections  abroad  sell  perhaps  blocks  of  them.  This  is  done  on 
commission.  They  do  not  underwrite  anything  in  the  sense  that  it  is 
done  by  surety  companies.  They  simply  say  to  the  world  what  the 
bonds,  etc.,  are,  and  go  as  far  as  they  can  in  saying  that  they  are  ac- 
ceptable and  undertake  to  sell  so  many  of  them.  It  may  be  that 
the  people  who  buy  them  ought  to  have  their  eyes  open  and  be  re- 
sponsible for  all  of  the  losses  that  come  to  them.  The  contention  of 
some  is  that  perhaps  they  ought  to  be  treated  as  what  the  Street 
would  call  '' suckers,"  trying  to  make  money,  who  must  look  out  for 
themselves  and  know  wdiat  they  are  buying  and  take  their  chances. 

The  Chairman.  This  part  of  the  bill,  as  I  understand,  is  worded 
as  the  House  passed  it  last  session  without  any  amendment  of  the 
commission's  report.     Is  that  not  true  ? 

Commissioner  Clements.  Yes. 

The  Chairman.  At  that  time  if  it  was  satisfactory  to  the  commis- 
sion, I  suppose  it  is  still  so  ? 

Commissioner  Clements.  Yes;  I  do  not  loiow  of  any  change  in 
the  views  of  the  commission  in  respect  to  the  particular  bill  or  in 
respect  to  the  general  subject. 

Mr.  WiNSLOW.  Did  you  mean  to  state  that  underwriters,  so  called, 
never  assumed  responsibility  other  than  in  the  sale  of  securities  and 
commissions  paid  on  what  they  actually  sold  ? 

Commissioner  Clements.  I  would  not  say  never. 

Mr.  WiNSLOW.  Generally  speaking,  do  you  think  the  so-called 
underwriters  do  not  make  good  their  unsold  portion  which  the  pubhc 
does  not  take  up  ? 

Commissioner  Clements.  You  mean  make  good 

Mr.  WiNSLOW.  To  the  issuing  company  ? 

Commissioner  Clements.  To  the  issuing  company?  For  instance, 
if  they  undertook  to  sell  a  million  dollars  w^orth  of  a  security  and  sold 
but  $900,000  worth  they  take  over  the  balance.     Is  that  the  question  ? 

Mr.  WiNSLOW^  Yes;  take  them  over  and  make  payment  to  the 
company  that  issues  them. 

Commissioner  Clements.  I  do  not  laiow  about  that.  That  is  not 
what  I  meant  by  underwriting.  What  I  mean  to  say  is  the  so-called 
underwTiter — the  broker,  banker,  or  seller,  or  whatever  name  he 
operates  under — does  not  as  a  general  rule  guarantee  to  the  man  he 
sells  them  to. 

Mr.  WiNSLOW.  As  to  the  value  ? 

Commissioner  Clements.  No. 

Mr.  W^iNSLOW.  That  is  what  underwriting  means,  is  it  not  ? 

Commissioner  Clements.  In  the  ctise  of  a  sm*ety  company  an  under- 
writer goes  security. 

Mr.  WiNSLOW.  What  case,  for  instance,  do  you  happen  to  think  of 
where  a  security  company  guarctntees  the  principal  of  the  investment  1 
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Commissioner  Clements.  I  am  not  talking  about  investments.  I 
am  talking  about  undei writers;  for  instance,  a  m^  n  insures  a  c^rgo  of 
goods  moving  by  vessel  or  by  r^il  is  an  underwriter.  These  peoj  le 
who  sell  stocks  and  securities  on  commission  are  not  underwriters  in 
that  sense. 

Mr.  WiNSLOW.  You  speak  of  insurance  underwriters.  Is  that  what 
you  are  tt  11  ing  about  ? 

Commissioner  Clements.  Yes,  sir. 

The  Chairman.  Judge  Winslow's  idea  seems  to  be  that  an  under- 
writer is  a  mr:n  who  guarcoutecs  to  the  people  who  buy  the  stock  that 
all  that  stock  is  going  to  be  sold  rnd  the  money  paid  into  the  company. 

Mr.  Winslow.  I  understood  that  w.  s  whi^t  the  gentleman  was  talk- 
ing about,  but  if  he  WcS  talking  about  an  insurance  underwriter,  that 
is  another  matter. 

Commissioner  Clements.  Yes;  that  is  what  I  am  tr.lking  about.  I 
do  not  know  what  their  rule  is  about  guaranteeing  that  they  would 
dispose  of  a  block,  and  if  they  do  not  sell  it 

The  Chairman  (interposing).  That  of  itself  would  be  pretty  good 
insurance  of  absolute  securily  if  all  the  stock  is  paid  for  m  cash  and 
the  cash  pj  id  into  the  company. 

Commissioner  Clements.  Tnat  does  not  carry  any  guaranty  to  the 
man  who  is  induced  to  buy  one  of  these  papers. 

The  Chairman.  Yet  thi.t  woulel  have  avoieled  a  good  elerl  of  this 
kiting  around  that  has  ruined  these  r..  ilroaels  in  the  last  20  3^ears. 

Commissioner  Clements.  I  am  talking  about  a  man  who  gives 
$1,000  for  a  certificate  of  stock.  He  pays  cash  for  it  upon  the  sup- 
position that  it  is  good. 

Mr.  Winslow.  You  mean  insurance  stock  ? 

Commissioner  Clements.  No;  I  mean  a  railroad  bond,  for  instance, 
or  share  of  stock. 

Mr.  Winslow.  Perhaps  we  will  get  together  again  in  a  moment. 
If  a  railroad  issueel  bonds,  for  instance,  a  million  dollars  of  bonds, 
anel  they  want  to  sell  them,  they  go  to  some  banking  house,  which 
agrees  to  take  those  bonds;  then  they  go  to  other  banking  houses 
and  say,  '^Will  you  underwrite  $200,000'^"  and  so  on,  and  those  men 
become  underwriters.     Is  that  the  way  you  understand  it  ? 

Commissioner  Clements.  That  is  tiie  sense,  and  the  only  sense,  in 
which  I  understand  they  become  underwriters.  They  guarantee  to 
the  issuing  company  that  they  will  sell  such  and  such  a  number  of 
these  securities. 

Mr.  Winslow.  And  will  turn  the  proceeds  of  that  purchase  price 
over  to  the  issuing  company  ? 

Commissioner  Clements.  Yes,  sir. 

Mr.  WixsLOW.  Wnether  the  bonels  are  sold  or  not  ? 

Commissioner  Clements.  Yes. 

Mr.  Winslow.  Then  why  do  they  not  become  responsible,  so  far 
as  the  issuing  company  goes,  to  the  pavment  of  the  principal? 

Commissioner  Clemenis.  ihey  do  for  whatever  price  they  sell 
them  at. 

_  Mr.  Winslow.  Then  ea^h  underwriter  has  to  take  on  his  propor- 
tionate part  of  the  unsold  bonds? 

Commissioner  Clements.  Yes — that  is,  to  the  issuing  company. 

Mr.  Hamilton.  How  about  the  man  who  buys  the  stock? 
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Mr.  WiNSLOW.  Did  you  ever  hear  of  any  stock  where  anybody 
guaranteed  any  principal  ? 

Mr.  Hamilton.  I  should  like  to  hear  of  some  that  do  that. 

The  Chairman.  It  would  be  a  great  comfort  to  the  public — to  all 
investors  especially  who  have  bought  stock — to  know  that  every 
share  had  been  paid  for  and  the  proceeds  had  gone  into  the  treasury. 
That  would  be  enough  security  to  make  the  company  good. 

Mr.  Rx\YBLn?N.  You  believe  when  a  stock  or  bond  is  issued  in  this  j 
country  that  it  ought  to  stand  for  something  besides  hope  in  the  hands  l| 
of  the  man  w^ho  gets  it  ? 

Commissioner  Clements.  I  do  not  believe  these  transportation 
com.panies,  licensed  and  chartered  and  maintained  by  the  permission 
of  the  Federal  Government,  as  well  as  by  the  States,  where  m.ost  of 
them  get  their  charters  for  a  public  transportation  service,  an  agency 
of  the  Governm.ent,  should  be  permitted  to  use  themselves  in  such  a 
way  as  to  float  worthless  and  irredeemable  paper  through  the  various 
devices  of  reorganisation.  It  is  not  a  universal  practice.  I  have 
wondered  why  it  is  that  the  good  and  respectable  roads  or  manage- 
ments that  never  do  those  things  and  have  such  an  influence  in  the 
country  one  way  and  another  have  not  exerted  it  toward  the  extermi- 
nation of  these  practices  by  the  few,  which,  when  exposed,  go  to  the 
discredit  of  the  whole  railway  family,  not  only  at  hom.e  but  abroad. 
People  in  other  parts  of  the  world  and  even  in  this  country  do  not 
knew  one  road  from,  another  well  enough  to  distinguish  and  know  that 
that  has  happened  to  the  Rock  Island,  the  Frisco,  the  Alton,  or  the 
New  York,  New  Haven  &  Hartford,  m.ay  happen  to  the  road  they 
have  invested  in,  whether  the  Central  of  Georgia,  the  Pennsylvania, 
the  Southern,  or  some  other  road. 

Mr.  EscH.  Is  that  due  to  the  modern  tendency  to  manage  railroads 
by  bankers  instead  of  by  the  men  that  have  grown  up  in  the  business  ? 

Commissioner  Clements.  I  think  it  is  very  largely  due  to  the  fact 
that 

Mr.  EscH  [interposing].  That  is,  they  look  at  the  operation  of  the 
road  from  the  standpoint  of  divid?nds  and  not  possibly  from  service 
to  the  public  ? 

Commissioner  Clement.  Well,  sometimes  there  is  a  great  profit 
made  in  the  reorganization. 

The  Chairman.  But  wherever  you  find  any  prejudice  against  a 
railroad,  wherever  you  hear  so  much  talk  about  it,  it  is  because  some 
fellow  has  come  in  contact  with  one  of  these  roads  that  acts  badly 
and  he  imagines  all  other  railroads  are  just  like  that  one  is.  One 
said  that  the  more  he  saw  of  men  the  better  he  liked  dogs.  That 
fellow  who  sees  some  railroad  which  runs  through  his  community 
which  does  not  treat  the  people  right  imagines  every  railroad  is  mean. 

Commissioner  Clements.  I  tliink  it  works  to  the  injury  and  the 
discredit  of  all  of  them. 

Mr.  Rayburn.  There  is  ono  question  I  want  to  ask  you  that  made 
some  gentlemen  in  the  Senate  throw  up  their  hands  on  this  bill  in 
1914.  Do  you  believe  if  the  previous  approval  of  the  Interstate 
Commerce  Commission  is  required  on  issuance  of  stocks  and  bonds 
that  in  that  event  the  Government  will  assume  any  obligation  or 
guarantee  as  to  these  stocks  or  bonds  ? 

Commissioner  Clements.  Why,  I  have  never  thouojht  there  was 
any  way  in  which  the  Government  could  become  legalty  or  morally 
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boiiJid  to  make  good  securities  simply  l)pcftuse  it  investigates  primarily 
and  exercises  some  restraining  authority  in  protection  of  the  public 
against  the  issuance  in  this  case  and  that  case  of  bonds  or  stocks  for 
improper  purposes. 

Mr.  Rayburx.  That  question  was  raised  in  this  committee  two 
years  ago.  I  did  not  believe  then  and  I  do  not  believe  now  there  was 
anything  in  it  whatever,  but  some  gentlemen  on  the  committee 
thought  there  was  a  likelihood  of  that. 

Commissioner  Clemexts.  I  know. 

Mr.  Rayburx.  And  we  wrote  in  this  bill  what  I  think  is  a  foolish 
provision,  and  I  have  incorporated  it  in  this  act,  on  page  16,  lines 
18  to  20,  to  guard  against  that,  and  after  that  is  written  in  this  pro- 
vision, after  that  provision  was  written  in  this  bdl,  then  even  these 
men  over  there  contended  (there  is  no  use  in  calling  their  names;  one 
was  recently  appoiated  to  a  very  high  position  in  the  Government) 
thdt  after  we  wrote  in  there  and  said  this: 

Nothing  herein  shall  be  construed  to  imply  any  guaranty  or  obligation  as  to  such 
issues  on  the  part  of  the  United  States. 

They  still  contended  that  there  would  be  an  obligation  on  the  part 
of  the  Government. 

Commissioner  Clemexts.  I  do  not  see  how  that  can  be  so. 

The  Chairmax.  Before  you  answer  that  let  me  suggest  an  analogy. 
The  Government  passes  a  law  against  larceny.  Is  it  necessary, 
parenthetically  or  in  connection  wdth  that,  to  provide  that  the  Gov- 
ernment will  not  indemnify  every  citizen  if  anybody  steals  his  horse 
or  his  corn  ? 

Commissioner  Clemexts.  I  do  not  think  so. 

The  Chairmax.  Can  you  not  pass  a  law  against  evil  doing  without 
impliedly  or  expressly  becoming  an  insurance  company  for  every- 
body if  his  rights  are  violated  in  violation  of  that  law  ? 

Commissioner  Clemexts.  I  think  so.  I  am  unable  to  understand 
how  it  is  that  the  Government  can  not  restrain  and  prevent,  in  the 
interest  of  honest  dealing  and  in  prevention  of  fraud,  without  be- 
coming guarantors. 

Mr.  Hamiltox.  The  Government  only  passed  on  the  Philippine 
bonds,  yet  they  derive  a  certain  authority  from  that. 

Commissioner  Clemexts.  I  w^as  going  to  say  that  I  do  not  think 
there  is  any  moral  or  legal  obligation  attached  to  it.  You  simply 
exercise  the  vote  power  to  a  limited  extent;  for  illustration,  we  were 
authorized  by  the  act  of  1910  to  suspend  and  investigate  proposed 
increased  rates  that  were  filed  by  carriers,  and  then  either  condemn 
them  or  vacate  the  suspension  and  let  them  become  effective,  or  con- 
demn them  in  part  and  permit  them  to  stand  in  part — in  other  words, 
do  what  upon  full  investigation  and  inquiry  seemed  reasonable  and 
just,  as  though  a  complaint  had  been  made.  Now,  if  these  proposi- 
tions were  required  to  be  filed  with  the  commission  or  some  other 
public  tribunal  vested  with  authority  to  say  with  respect  to  any  of 
them,  if  there  was  any  suspicion  that  it  was  not  a  proper  thing  to  be 
done,  that  it  ought  to  be  looked  into  before  it  is  permitted  to  be 
proceeded  with,  such  authority  and  action  thereunder  would  be  in 
the  nature  of  a  temporary  restraint  until  the  proposition  could  be 
looked  into  and  if  found  all  right  then  allowed  to  go  on.  In  what- 
ever form  it  might  be  done,  however,  I  do  not  believe  in  going  any 
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further  than  is  necessary  to  protect  against  these  things  that  are 
done  to  the  discredit  of  the  railroads  and  the  country  and  catch  a 
great  many  innocents  in  woeful  investments  that  come  to  nothing. 

Mr.  WiNSLOW.  How  far  would  you  carry  that  kind  of  Federal 
supervision  ? 

Commissioner  Clements.  That  is  a  question  of  detail.  I  would 
not  at  present  apply  it  to  small  transactions. 

Mr.  WiNSLOW.  Would  you  apply  it  to  all  securities  offered  by  the 
telegraph  companies,  telephone  companies,  etc.  ? 

Commissioner  Clements.  I  had  not  thought  of  it  except  in  con- 
nection with  the  railroads,  because  that  is  where  these  matters  were 
disclosed,  but  I  do  not  know  of  any  reason  why  it  may  not  be  just  as 
applicable  to  the  other  comparies.  So  far,  however,  there  have  been 
no  such  disclosures  as  indicate  the  practical  necessity  of  applying  it 
to  any  others. 

Mr.  R.  W.  Parker.  Would  it  be  sufficient  before  giving  the  per- 
mit to  say,  before  the  issue  shall  be  made,  the  commission  should 
investigate  the  facts  and  report  what  the  facts  were,  so  if  they  were 
a  holding  company,  or  something  of  that  sort,  it  would  be  disclosed 
to  the  public  ? 

Commissioner  Clements.  You  mean  issue  a  public  report  ? 

Mr.  R.  W.  Parker.  A  report  before  the  issue  was  made.  Instead 
of  issuing  a  permit  that  the  issue  should  be  made,  not  stopping  any- 
body from  borrowing  in  any  way,  but  stating  what  the  facts  were. 

Mr.  Escii.  I  think  thai;  was  the  recommendation  of  the  Federal 
commission. 

The  Chairman.  If  you  found  any  objection  to  them  it  would  be 
made  public,  I  suppose  ? 

Commissioner  Clements.  Yes. 

The  Chairman.  Unless  you  did  find  objection  they  would  go  ahead 
un  trammeled  ? 

Mr.  R.  W.  Parker.  That  is,  the  company  could  issue  anyhow,  but 
could  only  issu^  after  you  had  made  a  report  as  to  the  facts. 

Commissioner  Clements.  You  mean  just  an  investigation  and 
disclosure  be  made  ? 

Mr.  R.  W.  Parker.  Yes. 

Commissioner  Clements.  And  the  expression  of  any  view  we  had 
based  on  that  and  then  let  everybody  have  notice  and  take  their 
chances;  that  is,  not  to  intervene  to  stop  it? 

Mr.  R.  W.  Parker.  Yes,  sir;  would  that  do? 

Commissioner  Clements.  I  have  no  doubt  that  would  go  a  long 
way.  I  do  not  know  whether  it  would  be  adequate  or  not.  It  is, 
of  course,  problematical  whether  or  not  that  would  be  sufficient,  but 
doubtless  it  would  operate  in  that  direction. 

Mr.  Dewalt.  Mr.  Esch  a  few  moments  ago  made  a  very  pertinent 
inquiry  in  my  mind;  that  is,  whether  this  clause  on  page  16,  lines 
18,  19,  and  20: 

Nothing  herein  shall  be  construed  to  imply  any  guaranty  or  obligation  as  to  such 
issues  on  the  part  of  the  United  States. 

Mr.  Esch  inquired  as  to  whether  or  not  it  was  your  opinion  that 
it  might  imply  an  obligation  on  the  part  of  the  United  States  as  to 
previous  issues  of  bonds,  and  in  reply  to  that  I  understood  you  to 
say  that  was  a  mooted  question,  that  Mr.  Meyer  at  one  time  had  said 
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that  he  thought  it  possibly  might  apply.  Now,  directing  my  inquiry 
to  Mr.  Esch  as  well  as  to  yourself,  do  you  not  think  that  might  be 
cured,  Mr.  Esch,  by  putting  in  these  words: 

Nothing  herein  shall  be  construed  to  imply  any  guaranty  or  obligation  as  to  such 
issues  on  the  part  of  the  United  States  or  previous  issues? 

Would  that  not  cure  that  mooted  question  ? 

Commissioner  Clements.  I  should  think  that  would  do  it.  I  do 
not  believe  there  would  be  any  legal  implication  of  liability  anyhow. 

Mr.  Rayburn.  You  do  not  think  the  original  provision  written  in 
this  bill  amounts  to  anything  for  the  simple  reason  you  do  not  believe 
the  Government  would  assume  any  obligation  anyhow  ? 

Commissioner  Clements.  I  do  not  believe  it  would  ever  be  held, 
if  there  were  no  provision,  that  the  Government,  by  implication,  was 
made  responsible  to  guarantee  all  these  things  to  be  made  good. 
This  is  only  a  proposition  to  control  the  matter  far  enough  to  put 
up  the  bars  against  plain,  raw  cheating,  and  I  don't  see  why  this  may 
not  be  done  without  assumption  of  liability  for  securities  not  inter- 
fered with. 

Mr.  Hamilton.  While  there  might  be  no  legal  implication,  would 
not  those  securities  derive  a  value  from  the  fact  they  had  been  inves- 
tigated ?  Would  it  not  be  useful  to  the  public  after  all  to  have  such 
investigation  even  though  no  guaranty  went  with  it?  Would  that 
not  after  all  receive  a  value  by  the  investigation,  a  semi-indorsement  ? 

Mr.  Rayburn.  Exactly;  and  I  have  been  wanting  to  ask  Judge 
Clements  a  question  right  along  that  line.  I  do  not  think  the  Gov- 
ernment would  assume  any  obligation.  I  do  not  think  anybody 
could  say  it  would,  but  I  think  in  following  out  your  suggestion  that 
to  say  that  no  securities  shall  be  issued  hereafter  except  the  excep- 
tions I  have  made  in  the  latter  provisions  of  this  bill,  for  a  purpose 
unless  the  Interstate  Commerce  Commission  first  says  they  think 
that  is  for  a  necessary  purpose — in  other  words,  that  they  will  not 
be  allowed  hereafter  to  issue  securities,  unnecessary  securities.  I 
think  it  would  give  the  securities  in  the  market  world  a  standing  and 
that 

Mr.  Hamilton  (interposing) .  And  that  it  would  give  the  investor  a 
sense  of  security  ? 

Mr.  Rayburn.  That  is  exactly  it.  When  the  securities  of  a  rail- 
road comipany  were  issued  and  they  buy  them,  they  would  have 
something  to  stand  behind  on. 

Mr.  J.  S.  Parker.  You  are  of  course  familiar  with  the  workings  of 
the  public-service  laws  in  the  State  of  New  York.  Of  course,  in  a 
general  way,  you  know  the  fact  that  all  issues  of  stocks  and  bonds  for 
the  last  six  years  in  the  State  of  New  York  had  to  have  the  approval 
of  the  public  service  commission. 

Commissioner  Clements.  Yes. 

Mr.  J.  S.  Parker.  That  it  has  affected  the  market  value  of  those 
stocks.  But  one  more  question  I  want  to  ask  you.  You  said  that 
you  did  not  believe  that  stocks  and  bonds  issued  prior  to  the  enact- 
ment of  this  law  would  be  made  valuable.  I  do  not  quite  see  how 
you  get  away  from  that.     I  should  like  to  hear  your  explanation. 

Ml*.  Dew  ALT.  Not  assume  any  liability  as  to  previous  issues. 

Mr.  J.  S.  Parker.  That  is  true,  but  it  would  seem  to  me  that  they 
would  legally  stand  against  the  Government  as  far  as  fixing  of  rates 
is  concerned. 
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Mr.  Rayburn.  They  are  going  to  stand  anyhow. 

Mr.  J.  S.  Parker.  They  are  going  to  stand  legally. 

The  Chairman.  You  misunderstood  the  witness,  Mr.  Parker. 

Con}missioner  Clements.  What  I  wanted  to  say  is  this,  that  I  do 
tiot  believe  that  with  or  without  a  disclaimer  of  liability  by  the 
Government  for  the  stocks,  bonds  and  securities,  liability  would  be 
inferred  in  any  court  at  any  time  on  account  of  the  control  of  the 
issuance  of  the  stocks  and  bonds  to  the  extent  he  proposed.  I 
admit  that  to  answer  the  apprehension  of  people  that  there  nught  be 
such  an  instance,  it  is  well  to  put  something  of  that  sort  in  the 
bir,  viz.,  that  it  shall  not  be  so  inferred,  both  as  to  the  past  and  to 
the  present. 

Ml.  Ratblrn.  And  since  this  other  provision  bas  been  placed  in 
the  bill,  J  nd  since  thr,t  iova-  hr.s  been  recognized,  I  do  not  see  why  we 
should  r ot  write  in  thdre  the  suggestion  mrde  by  the  gentlcmr.n  from 
Pennsylvanir.,  Mr.  Dowrlt. 

Commissioner  Clements.  I  do  not,  either.  But  I  agree  that 
nothing  we  c?.n  do  for  the  future  wall  change  the  status  of  what  has 
been  issued  f.nd  has  gone  to  the  public  and  is  row  held  by  the  public. 
You  can  not  undo  that  in  any  wi.y  that  I  can  see. 

The  Chairman.  Our  time  is  about  expired. 

Commissioner  Clements.  Let  me  say  just  one  other  word  in  view 
of  one  01  two  questions  that  have  been  asked  here.  I  have  spAd  all  I 
want  to  say  about  the  matter  we  have  just  been  discussing.  I  do 
not  think  there  is  any  liability  on  the  part  of  the  Government,  and 
I  do  not  think  you  can  disturb  the  past.  But  it  all  comes  down  to 
this  at  last,  both  as  to  the  past  and  as  to  the  future — it  is  becoming 
much  more  common  with  the  carriers  to  put  up  propositions  to 
increase  their  lates  in  a  comprehensive  and  wholesale  way.  Under 
the  law  they  are  permitted,  tentatively,  to  issue  their  rates  subject 
to  suspension,  submission,  or  complaint.  But  there  more  frequently 
come  these  great  cases,  like  the  Five  Per  Cent  case  or  the  recent  com- 
modity cases,  where  ten,  twenty,  thirty,  or  forty  million  dollars  a  year 
is  involved  in  the  pioposition  that  the  commission  suspend  the  tariffs 
and  enter  upon  an  investigation.  It  is  becoming  more  and  more 
the  practice  to  present  the  case  upon  the  question  of  the  need  of 
revenue  by  the  cPTiiers. 

That  is  not  a  question  we  can  wholly  ignore.  I  do  not  admit  it  is 
the  final  or  controlling  question  that  determines  whether  a  rate  is 
Reasonable  or  not,  but  it  is  not  a  thing  to  be  wholly  cast  aside;  it  is 
pertinent  to  the  questions  involved,  and  you  can  theorize  about  it 
and  talk  of  publicity,  and  what  not,  but  finally  when  it  gets  down 
to  the  question  whether  or  not  a  rate  prescribed  by  the  commission 
is  confiscatory,  the  universal  practice  is,  and  will  continue  to  be, 
in  my  judgment,  for  the  carriers  to  show  what  they  have  got  in  the 
course  of  the  year  in  the  way  of  revenue;  how  much  it  has  cost  them  to 
get  it  in  the  way  of  operating  expenses,  taxes,  and  other  fixed  charges, 
in  which  is  included  the  interest  on  bonds;  and  just  to  the  extent  that 
there  are  bonds  out  that  ought  not  to  have  been  issued,  that  do  not 
represent  a  real  investment,  a  bona  fide  claim  to  be  considered  and 
to  be  paid  in  the  railroad  business,  then  a  thmg  exists  that  saps  and 
diminishes  the  surplus  that  could  go  to  the  dividends  on  legitimate 
stocks  and  interest  on  legitimate  bonds,  and  to  surplus,  and  the  line 
would  not  draw  often  so  close  between  the  outgo  and  the  income  that 
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supports  ail  appeal  for  increased  rates  generally  in  order  to  keep  the 
road  away  from  the  brink  of  bankruptcy  by  default  on  its  bonds. 

I  have  thought  a  great  deal  about  the  advisability  of  publicity  and 
all  these  thii^gs,  but  after  all  that  question  will  be  before  you  all  the 
time.  There  is  no  escape  from  it.  What  can  the  courts  do  ?  Here 
is  a  road  that  does  not  pay  its  interest  on  bonds  that  have  been 
issued.  They  have  not  been  prohibited  by  law,  therefore  they  rest 
on  a  mortgage — there  is  a  mortgage  on  the  property  and  a  day  comes 
when  they  can  not  pay.  What  becomes  of  the  road  ?  It  goes  into 
the  hands  of  a  receiver.  Then  you  are  told  that  regulation  has 
destroyed  the  road,  and  the  propaganda  is  spread  that  the  Congress 
and  the  commission  and  the  authorities  generally  will  not  allow  the 
railroads  enough  to  live  on. 

Then  it  is  said,  in  addition  to  that,  that  they  are  not  permitted  to 
equip  themselves  in  such  a  way  as  to  adequately  serve  the  public,  and 
therefore  no  matter  how  they  have  come  into  this  fix — like  the  Alton 
case,  the  New  Haven  case,  the  Rock  Island,  the  Frisco  cases,  etc. — 
they  are  there.  The  funds  are  out,  the  obligation  is  there,  it  is  a 
lawful  obligation,  and  there  is  nothing  to  do  but  put  them  into  the 
hands  of  a  receiver.  They  generall}^  come  out  in  some  sort  of  reor- 
ganization scheme  whereby  all  of  this  stuff  is  still  left  for  them  to 
carry  until  they  break  dow^n  again.  It  is  not  washed  out  as  is  the  case 
when  a  drug  store  or  a  corner  grocery  store  sometimes  goes  bankrupt 
and  can  not  pay  its  debts  and  gets  into  the  hands  of  a  receiver.  It  is 
sold  out,  the  place  is  cleaned,  and  whatever  is  there  is  divided  between 
the  people  who  have  claims.  Tliat  is  not  the  way  the  railroads  are 
sold. 

I  want  to  say  this  other  thing.  I  do  not  think  you  ought  to  pass 
this  bill  and  put  this  additional  work  on  the  Interstate  Commerce 
Commission  unless  there  goes  hand  in  hand  with  it  a  provision  to  en- 
large the  commission  and  permit  it  to  divide  up  its  work  so  that  it 
may  properly  and  efficiently  perform  it. 

The  Chairman.  I  think  the  committee  agrees  with  you. 

(Thereupon,  at  12  o'clock  m.,  the  committee  adjourned  until 
Tuesday,  February  8,  1916,  at  10.30  o'clock  a.  m.) 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 

Tuesday,  Fchmary  22,  1916. 

The  committee  met  at  10.40  o'clock  a.  m.,  Hon.  William  C.  Adam- 
son  (chairman)  presiding. 

The  Chairman.  Mr.  Rayburn,  have  you  a  witness  to  be  heard  by 
the  committee  this  morning  ? 

Mr.  Rayburn.  Yes.  Senator  Faulkner  said  that  Mr.  Thom  wanted 
to  make  a  statement  on  this  bill. 
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STATEMENT  OF  ALFRED  P.  THOM,  ESQ.,  GENERAL  COUNSEL 
FOR  THE  SOUTHERN  RAILROAD,  AND  COUNSEL  FOR  THE 
ADVISORY  COMMITTEE  OF  RAILWAY  EXECUTIVES  OF  THE 
UNITED  STATES. 

The  Chairman.  Give  the  stenographer  your  name  and  position. 

Mr.  Thom.  Alfred  P.  Thorn.  I  am  general  counsel  for  the  Southern 
Railroad  and  also  counsel  for  what  is  known  as  the  advisory  committee 
of  railway  executives  of  the  country. 

Mr.  Chairman  and  gentlemen,  you  have  under  consideration  this 
morning,  as  I  understand,  the  Rayburn  bill,  known  as  H.  R.  563, 
relating  to  the  Government  regulation  of  the  issue  of  stocks  and  bonds 
by  carriers. 

It  may  be  remembered  by  some  of  you  that  on  the  general  subject 
of  the  regulation  of  the  issue  of  stocks  and  bonds  I  had  the  privilege 
of  addressing  this  committee  once  before,  but  on  that  occasion  I  con- 
fined my  remarks,  Mr.  Chairman,  entirely  to  the  question  of  the  con- 
stitutional power  of  Congress  in  the  matter. 

The  Chairman.  Mr.  Thom,  if  you  will  allow  me  to  interrupt  you  a 
minute,  I  want  to  introduce  to  you  a  distinguished  gentlemen  of  whom 
we  have  all  heard,  a  former  member  of  this  committee,  Mr.  Frederick 
C.  Stevens  of  Minnesota.     [Applause.] 

Mr.  Thom.  I  confined  my  remarks  entirely  to  the  constitutional 
power  of  Congress  to  deal  with  this  question  of  the  regulation  of  the 
issue  of  stocks  and  bonds,  and  I  said  nothing  at  all  to  the  question  of 
the  provisions  which  should  wisely  be  inserted  in  a  bill  having  that 
in  view.  As  a  result  of  the  investigation  of  the  committee  at  that 
time,  a  bill  was  reported  to  the  House  of  Representatives  which  was 
known  as  the  Rayburn  bill,  and  was  passed  by  the  House  and  went 
to  the  Senate.  The  provisions  of  that  bill  and  the  general  question 
were  very  elaborately  considered  by  the  Senate  Committee  on  Inter- 
state Commerce.  I  myself  appeared  there  many  times  and  presented 
my  views  as  to  the  provisions  which  such  a  bill  should,  in  the  pubUc 
interest,  include.  I  had  conferences  with  subcommittees  of  the  Sen- 
ate committee  as  to  what  should  be  done  in  the  interest  of  the  country. 

During  none  of  that  time,  either  here  in  the  hearings  which  you 
were  kind  enough  to  accord  to  me  or  before  the  Senate  committee, 
where  the  whole  subject  was  being  investigated,  did  I  attempt  in 
any  way  to  obstruct  legislation  by  Congress  on  this  subject  or  to 
argue  against  it.  On  the  contrary,  Mr.  Chairman,  I  believed  it  wise 
that  such  legislation  should  be  attempted.  I  cooperated  in  every 
possible  way  to  that  end,  and  the  fact  that  it  was  ultimately  aban- 
doned was  not  by  reason  of  anything  that  was  even*  suggested  or  done 
by  myself  or  the  interests  which  I  represent,  but  grew  out  of  the 
conditions  incident  to  the  European  war,  when  it  was  thought,  as  I 
understand  it  from  the  public  press,  by  the  President  of  the  United 
States  that  it  was  well  to  carry  legislation  on  this  subject  no  further. 
1  must  confess  to  a  sense  of  disappointment  that  such  a  course  was, 
in  the  public  interest,  at  that  time  found  necessary,  because  I  believed 
that  we  were  approaching  a  philosophic  solution  of  this  problem, 
and  that  the  mind  of  Congress  had  been  so  completely  on  the  subject 
and  the  efforts  of  Congress  had  been  so  intelligently  applied  to  it, 
that  it  was  unfortunate  in  the  interest  of  the  country  to  lose  what 
had  been  done. 


I 
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I  say  this  as  preliminary  to  what  I  am  about  to  say  in  respect  to  what 
I  think  now  is  the  wise  poUcy  on  the  part  of  Congress.  In  view  of 
what  you  gentlemen  know  of  the  attitude  that  I  have  always  assumed 
on  this  subject,  and  in  view  of  what  occurred  in  the  Senate  in  respect 
to  it,  I  think  I  am  entitled  to  be  considered  by  you  as  standing  with 
those  Members  of  Congress  who  are  in  favor  of  legislation  by  Congress 
on  this  subject  and  the  adoption  of  a  philosophical  and  useful  measure 
in  respect  to  it. 

Mr.  Chairman,  my  judgment  is  that  the  situation  has  somewhat 
changed  since  the  time  of  which  I  speak.  I  hold  in  my  hand  now  a 
copy  of  S.  J.  Res.  60.  This  resolution  has  passed  the  Senate  of  the 
United  States.  It  is  now  before  this  committee  of  the  House,  and 
with  the  permission  of  the  committee,  I  wiU  read  it. 

JOINT  RESOLUTION  Creating  a  joint  subcommittee  from  the  membership  of  the  Senate  Committee  on 
Int'irstate  Commerce  and  the  House  Committee  on  Interstate  and  Foreign  Commerce  to  investigate  the 
conditions  relating  to  interstate  and  foreign  commerce,  and  the  necessity  of  further  legislation  relating 
thereto,  and  defining  the  powers  and  duties  of  such  subcommittee. 

Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of  America 
in  Congress  assembled,  That  the  Interstate  Commerce  Committee  of  the  Senate  and 
the  Committee  of  the  House  of  Representatives  on  Interstate  and  Foreign  Commerce, 
through  a  joint  subcommittee  to  consist  of  five  Senators  and  five  Representatives,  who 
shall  be  selected  by  said  committees,  respectively,  be,  and  they  hereby  are,  ap- 
pointed to  investigate  the  subject  of  the  Government  control  and  regulation  of  inter- 
state and  foreign  transportation,  the  efficiency  of  the  existing  system  in  protecting 
the  rights  of  shippers  and  carriers  and  in  promoting  the  public  interest,  the  incor- 
poration of  control  of  the  incorporation  of  carriers,  and  all  proposed  changes  in  the 
organization  of  the  Interstate  Commerce  Commission  and  the  act  to  regulate  com- 
merce, also  the  subject  of  Government  ownership  of  all  public  utilities,  such  as  tele- 
graph, telephone,  express  companies,  and  railroads  engaged  in  interstate  and  foreign 
commerce,  and  report  as  to  the  wisdom  or  feasibility  of  Government  ownership  of 
such  utilities  and  as  to  the  comparative  worth  and  efficiency  of  Government  regulation 
and  control  as  compared  with  Government  ownership  and  operation,  with  authority 
to  sit  during  the  recess  of  Congress  and  with  power  to  summon  witnesses,  to  appoint 
necessary  experts,  clerks,  and  stenographers,  and  to  do  whatever  is  necessary  for  a 
full  and  comprehensive  exaniiiation  aid  study  of  the  subject  and  report  to  Congress 
as  expeditiously  as  may  be;  that  the  sum  of  $24,003,  or  so  much  thereof  a3  is  neces- 
sary to  carry  out  the  purposes  of  this  resolution  aid  to  pay  the  necessary  expanses  of 
the  subcommittee  and  its  members,  is  hereby  appropriated  out  of  a  ly  money  in  the 
Treasury  not  otherwise  appropriated.  Said  appropriation  shall  be  immediately 
available  and  shall  be  paid  out  on  the  audit  and  order  of  the  chairma  i  or  acting  chair- 
man of  said  subcommittae,  which  audit  and  order  shall  be  coaclusive  aid  binding 
upon  all  depa-tments  as  to  the  correctness  of  the  accounts  of  such  subcommittee. 

Passed  ^he  Senate  February  16,  1916. 

Attest: 

James  M.  Baker,  Secretary. 

Now,  as  that  resolution  came  from  the  Committee  on  Interstate 
Commerce  of  the  Senate,  it  did  not  include  in  express  words  what  it 
now  includes  as  to  the  duty  of  investigating  the  question  of  Govern- 
ment ownership.  Of  course,  it  included  it  as  a  necessary  part  of  the 
main  question,  but  Ssnator  Borah  introduced  an  amendment  in  the 
Senate  which  is  covered  by  what  is  found  in  th^  resolution  from  the 
word  ^^also"  in  page  2,  line  5,  down  to  the  word  '^ operation,"  in  line 
12,  that  amendment  reading  as  follows: 

Also  the  su  ject  of  Government  ownership  of  all  pu  lie  utilities,  such  as  telegraph, 
telephone,  express  coinpinies,  and  railroids  enT:agei  ii  intBrstate  ani  fo  eign  com- 
merce and  report  as  to  the  wisdom  or  feisi  nlity  of  Governm3nt  ownarship  of  such 
utilities  ani  as  to  the  co  npxrative  worth  anl  e'fi:iency  of  Go  /ernmen'  regulatioa  and 
control  as  compare:!  with  Government  ownership  and  operation. 
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Now,  that  is  what  is  known  as  tho  Borah  amendment.  I  have 
read  in  the  Congressional  Record  the  argument  of  Senator  Borah  in 
favor  of  that  propositicm.  In  hrief,  it  was  this:  Ho  said  that  there 
was  no  discussion  of  this  question  of  regulation  where  the  persons 
who  were  discussing  it  did  not  find  it  necessary  to  at  least  allude  to 
the  question  of  Government  ownership,  sometimes  in  favor  of  it, 
sometimes  as  perhaps  the  only  substitute  for  regulation,  if  regulation 
should  break  down,  and  sometimes  to  condemn  it,  but  there  was 
always,  in  any  discussion  of  the  question,  a  reference  to  Government 
ownership.  "' Now,"  he  said.  ''I  do  not  mean  to  say  that  the  country 
is  ready  for  Government  ownership,  but  I  do  say  that  when  that 
matter  is  referred  to  evory  time  the  question  is  discussed  at  all,  there 
should  be  some  educational  work  done  by  Congress,  so  as  to  develop 
the  reasons  in  favor  of  it,  if  there  be  any,  so  as  to  develop  the  reasons 
against  it,  if  there  be  any,  and  so  that  the  people  of  the  country  may 
have  the  case  for  or  against  Government  ownership  fairly  before  them 
in  making  up  their  minds  upon  the  subject.'' 

That  argument  prevailed,  and  that  amendment  was  put  upon  this 
joint  resolution. 

This  joint  resolution  was  not  a  matter  of  theory  on  the  part  of  an 
individual  Member  of  Congress.  It  did  not  come  as  a  matter  of 
haphazard,  but  it  sprang  out  of  a  recommendation  of  the  President 
of  the  United  States  in  his  address  to  Congress  on  the  7th  of  Decem- 
ber, 1915. 

The  Chairman  You  do  not  mean  the  Government  ownership 
feature  of  it  originated  in  that  way  ? 

Mr.  Thom.  No,  sir;  but  the  whole  question.  I  beg  leave  to  read 
for  a  moment  from  the  President's  address  to  Congress. 

The  Chairman.  Do  you  not  think  they  had  some  difficulty  in 
getting  the  bill  out  of  the  Senate,-and  the  Borah  amendment  w^as  put 
in  the  bill  in  order  to  get  it  out  easier  ? 

Mr.  Thom.  I  do  not  know  how  that  was.  Perhaps  that  is  so. 
But  I  call  the  attention  of  the  committee  to  the  fact  that  even  with- 
out that  amendment  Government  ownership  w^as  necessarily  in- 
volved in  the  general  scope  of  the  resolution  as  at  first  presented. 
Perhaps  that  might  be  important,  and  I  had  better  point  it  out. 
The  joint  committee,  to  be  composed  of  a  subcommittee  of  this 
committee  and  a  subcommittee  of  the  similar  committee  of  the 
Senate,  is  to  be  appointed  to  investigate  the  subject  of  Government 
control  of  interstate  and  foreign  commerce,  the  efficiency  of  the 
existing  system  in  protecting  the  rights  of  the  shippers  and  the 
carriers,  and  the  question  of  incorporation  of  carriers,  etc.  Now, 
of  course,  that  was  broad  enough  to  take  in  the  question  of  Gov- 
ernment ownership.  I  do  not  think  anybody  womd  suppose  that 
an  investigation  of  this  general  subject  of  transportation  could  be 
intelligently  undertaken  unless  that  subject  was  examined  along 
with  other  matters  pertinent  to  the  inquiry.  But,  at  any  rate,  there 
were  those  in  the  Senate  who  wanted  to  emphasize  this  and  to  make 
it  the  duty  of  the  committee  to  report  on  it,  and  that  has  been  done 
in  the  resolution  as  it  comes  before  you. 

Now,  reverting  to  what  the  President  said  on  this  subject,  I  desire 
to  read  from  the  concluding  part  of  his  address  to  Congress  delivered 
on  the  7th  of  December,  1915. 

Th3  Chairman.  Mr.  Thom,  I  was  called  out  a  moment,  during 
which  you  apparently  made  a  transition  from  one  subject  to  another 
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Are  we  now  proceeding  to  a  plea  in  avoidance  that  we  ought  not  to 
discuss  the  Rayburn  bill  ? 

Mr.  Thom.  1  have  not  yet  developed  my  argument  on  that  subject. 

The  Chairman.  The  reason  I  interrupted  you  was  that  I  was  out 
the  room  a  mil  ute,  and  I  wanted  to  understand  how  you  passed  from 
one  to  the  other. 

Mr.  Thom.  I  will  develop  that  in  a  moment.  I  am  calling  attention 
to  this  resolution  M'hich  was  adopted  by  the  Senate  ard  which  is  now 
before  this  committee  for  a  report  to  the  House  of  Representatives. 
Here  is  what  the  President  says: 

While  we  speak  of  the  preparation  of  the  nation  to  make  sure  of  her  security  and 
her  effective  power  we  must  not  fall  into  the  patent  error  of  supposing  that  her  real 
strength  comes  from  armaments  and  mere  safeguards  of  wiitten  law.  It  comes,  of 
course,  from  her  people,  their  energy,  their  success  in  their  undertakings,  their  free 
opportunity  to  use  the  natural  resources  of  our  great  home  land  and  of  the  lands  out- 
side our  continental  borders  which  look  to  us  for  protection,  for  encouragement,  and 
for  assistance  in  their  development;  from  the  organization  and  freedom  and  vitality 
of  our  economic  life.  The  domestic  questions  which  engaged  the  attention  of  the  last 
Congress  are  more  vital  to  the  nation  in  this  its  time  of  test  than  at  any  other  time. 
We  can  not  adequately  make  ready  for  any  trial  of  our  strength  unless  we  wisely 
and  promptly  direct  the  force  of  our  laws  into  these  all-important  fields  of  domestic 
action.  A  matter  which  it  seems  to  me  we  should  have  very  much  at  heart  is  the 
creation  of  the  right  instrumentalities  by  which  to  mobilize  our  economic  resources 
in  any  time  of  national  necessity.  I  take  it  for  granted  that  I  do  not  need  your  au- 
thority to  call  into  systematic  consultation  with  the  directing  ofhcers  of  the  Army 
and  Navy  men  of  recognized  leadership  and  ability  from  amone:  our  citizens  who  are 
thoroughly  familiar,  for  example,  with  the  transportation  facilities  of  the  country 
and  therefore  competent  to  advise  how  they  may  be  coordinated  when  the  need 
arises,  those  who  can  suggest  the  best  way  in  which  to  bring  about  prompt  coopera- 
tion among  the  manufacturers  of  the  country,  should  it  be  necessary,  and  those  who 
could  assist  to  bring  the  technical  skill  of  the  country  to  the  aid  of  the  Government 
in  the  solution  of  particular  problems  of  defense.  I  only  hope  that  if  I  should  find 
it  feasible  to  constitute  such  an  advisory  body  the  Congress  would  be  willing  to  vote 
the  small  sum  of  money  that  would  be  needed  to  defray  the  expenses  that  would 
probably  be  necessary  to  give  it  the  clerical  and  administrative  machinery  with  which 
to  do  serviceable  work. 

What  is  more  important  is,  that  the  industries  and  resources  of  the  country  should 
be  available  and  ready  for  mobilization.  It  is  the  more  imperatively  necessary, 
therefor,  that  we  should  promptly  devise  means  for  doing  what  we  have  not  yet 
done;  that  we  should  give  intelligent  Federal  aid  and  stimulation  to  industrial  and 
vocational  education,  as  we  have  long  done  in  the  large  field  of  our  agricultural  in- 
dustry; that,  at  the  same  time  that  we  safeguard  and  conserve  the  natural  resources 
of  the  country  we  should  put  them  at  the  disposal  of  those  who  will  use  them  promptly 
and  intelligently,  as  was  sought  to  be  done  in  the  admirable  bills  submitted  to  the 
last  Congress  from  its  committees  on  the  public  lands,  bills  which  I  earnestly  recom- 
mend in  principle  to  your  consideration;  that  we  should  put  into  early  operation 
some  pro\'ision  for  rural  credits  which  will  add  to  the  extensive  borrowing  facilities 
already  afforded  the  farmer  by  the  reserve  bank  act  adequate  instrumentalities  by 
which  long  credits  may  be  obtained  on  land  mortgages;  and  that  we  should  study 
more  carefully  than  they  have  hitherto  been  studied  the  right  adaptation  of  our 
economic  arrangements  to  changing  conditions. 

Many  conditi')ns  about  which  we  have  repeatedly  legislated  are  being  altered  from 
decade  to  decade,  it  iis  evident,  under  our  very  eyes,  and  are  likely  to  change  e^-en 
more  rapidly  and  m^Te  radically  in  the  (lays  immediately  ahead  of  us,  when  peace 
has  returned  to  the  W(jrld  and  the  natic  ns  d  Europe  once  more  take  up  their  tasks  f-f 
commerce  and  industry  with  the  energy  of  those  who  must  bestir  themselves  to  build 
anew.  Just  what  those  ( liaTiges  will  be  no  one  can  certainly  fores-ee  or  confidently 
predict.  There  are  no  calculable,  because  no  stable,  elements  in  the  problem.  The 
most  we  can  do  is  to  make  certain  that  we  have  the  necessary  instrumentalities  of 
information  constantly  at  our  service  so  that  we  may  be  sure  that  we  know  exactly 
what  we  are  dealing  with  when  we  come  to  act,  if  it  should  be  necessary  to  act  at  all. 
We  must  first  certainly  know  what  it  is  that  we  are  seeking  to  ada})t  oiu-selves  to.  I 
niay  ask  the  privilege  (f  addresfing  y^ai  more  at  length  on  this  imporlant  matter  a 
little  later  in  your  session. 
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I  hftve  read  that  much  as  introductory.  Here  is  the  specific  thing 
to  which  I  allude: 

In  the  meantime  may  I  make  this  suggestion?  The  transportation  j  roblem  is  an 
exceedingly  serious  and  pres  ing  one  in  this  country.  There  has  from  time  to  time 
of  hxte  been  reason  to  fear  that  our  railroads  would  not  much  longer  be  able  to  cope 
with  it  succes^iully,  as  at  ].reGent  equipped  and  coordinated.  I  surgest  that  it  wonld 
be  wise  to  provide  for  a  commission  uf  inquiry  to  ascertain  by  a  tliornugh  canvass  of 
the  whole  question  whether  our  laws  as  at  present  framed  and  adminir,tered  are  aa 
serviceable  as  they  might  be  in  the  solution  of  the  problem.  It  is  obvioutly  a  problem 
that  lies  at  the  very  foundation  of  our  efficiency  as  a  people.  Such  an  inquiry  ought 
to  draw  out  every  circumstance  and  opinion  worth  considering  and  we  need  to  know 
all  sides  of  the  matter  if  we  mean  to  do  anything  in  the  field  ('f  Federal  legilatLn. 

No  one,  I  am  sure,  w)uld  widi  to  take  any  backward  step.  The  regulati'ii  of  the 
railways  -f  the  country  by  Federal  o^mmi^sion  has  had  admirable  recults  and  has 
fully  justified  the  h')pes  and  expectations  •  f  thr>se  by  whom  the  pcilicy  f  f  regi  lati<n 
was  originallv  proposed.  The  questim  is  n-'t  what  should  we  undo?  It  is,  whether 
there  is  anything  el;e  we  can  do  that  would  sup])ly  us  with  effective  means,  in  the 
very  process  of  regulation,  f()r  bettering  the  conditions  under  which  the  railr«ads  are 
operated  and  f')r  making  them  more  useful  servants  of  the  country  as  a  wh'Ie.  It 
seems  to  me  that  it  might  be  the  part  (f  wi-^dom,  therefore  before  further' legi.-lation 
in  this  fiel  1  is  attempted,  to  look  at  the  wh-  le  problem  of  coordination  and  efficiency 
in  the  full  light  of  a  fresh  assessment  of  circumstance  and  opinion,  as  a  guide  to  dealing 
with  th""  several  parts  of  it. 

For  what  wo  are  seeking  now,  what  in  my  mind  is  the  single  thought  of  tliis  message, 
is  national  efficiency  and  security.  We  serve  a  great  nation.  We  should  serve  it  in 
the  spirit  of  its  peculiar  genius.  It  is  the  genius  of  common  men  for  self-government, 
industrv,  justice,  liberty,  and  peace.  We  should  see  to  it  that  it  lacks  no  instrument, 
no  facility  or  vigor  of  law,  to  make  it  sufficient  to  play  its  part  with  energy,  safety, 
and  assured  success.     In  this  we  are  no  partisans  but  heralds  and  prophets  of  a  new  age . 

Now,  Mr.  Chairman,  if  I  interpret  aright  what  the  President  has 
there  recommended,  it  is  based  on  two  thoughts.  I  think  the  Presi- 
dent, in  saying  that,  in  this  measure,  he  had  but  a  single  thought,  and 
that  that  was  the  thought  of  national  efficiency  and  security,  had 
grasped  what  seemed  to  be  the  unanswerable  proposition  that  trans- 
portation lies  at  the  very  basis  of  national  defense;  th\t  you  may 
enlarge  your  armies  and  your  navies;  that  you  may  pour  out  the 
treasure  of  this  Nation  on  devices  for  national  protection,  and  at  last, 
if  you  have  no  means  of  mobilizing  your  resources,  you  will  be  abso- 
lutely helpless. 

For  example,  I  am  told  that  in  Germany  it  requires  120  trains  to 
move  an  army  corps.  Suppose  there  should  be  an  attack  upon  this 
country  on  the  south  Atlantic  coast,  served  entirely  by  single-track 
railroads,  and  it  was  necessary  to  transfer  your  armies  promiptly  to  the 
point  of  invasion.  It  takes  120  trains  to  move  a  single  army  corps. 
What  would  you  do  with  the  congestion  of  those  trains  when  they 
reach  their  destination,  how  would  you  get  them  out  of  the  way  in 
order  that  other  trains  with  other  army  corps  might  come  ?  So  that 
this  whole  question,  without  greater  elaboration — because  I  know 
your  time  is  limited — this  whole  question  of  the  adequacy  and  effi- 
ciency of  the  transportation  systems  of  this  country  lies  at  the  very 
basis  of  your  ability  to  utilize  the  immense  resources  of  the  American 
Continent,  even  for  national  defense. 

The  Chairman.  You  think  that,  even  in  case  of  war,  if  C(  ngress 
authorized  the  President  to  seize  r.nd  take  charge  of  all  the  railroads, 
the  facilities  would  still  be  inadequate  for  that  purpose  ? 

Mr.  Thom.  I  say  that  it  is  the  part  of  wisdom,  in  preparation  for 
any  eventuality  of  a  national  or  international  sort,  not  only  for  the 
power  to  exist  to  take  possession  of  the  facilities  as  they  are,  but 
that  there  should  be  a  gradual  improvement  and  increase  of  those 
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facilities,  so  that  they  may  be  adequate  when  they  are  taken  charge 
of  by  the  Government.  So  that  I  think  that  one  of  the  thoughts  in 
the  mind  of  the  President  when  he  made  this  recommendation,  and 
made  it  a  part  of  his  program  of  national  defense,  was  that  Congress 
should  deliberately  study  whether  or  not  the  present  railroad  facili- 
ties are  adequate  for  national  defense,  and  if  not,  what  is  the  wise 
thing  to  do  in  order  to  build  them  up  to  that  condition  of  adequacy 
and  efficiency. 

Mr.  EscH.  Do  you  see  any  significance,  Mr.  Thom,  on  the  part  of 
the  President  in  putting  at  the  end  of  a  message  particularly  designed 
to  call  attention  to  preparedness  this  recommendation  for  a  com- 
mission with  reference  to  the  railroads  ? 

Mr.  Thom.  I  did  not  hear  the  first  part  of  what  you  said. 

Mr.  EscH.  I  say,  do  you  see  any  significance  in  that  fact  ? 

Mr.  Thom.  I  do,  and  that  is  what  I  am  trying  to  emphasize.  I 
think  that  it  was  in  the  President's  mind — of  course,  I  do  not  know 
anything  about  what  was  in  the  President's  mind  except  from  what 
is  in  his  message — ^but  I  think  it  was  in  the  President's  mind,  when  he 
embodied  this  recommendation  in  a  message  which  he  says  is  devoted 
entirely  to  the  question  of  national  efficiency  and  defense,  that  he 
regards  it  as  an  essential  part  of  the  preparation  program  to  be  able 
to  mobilize  and  make  useful  the  resources  of  the  country  in  men  and 
supplies  in  case  it  is  necessary  to  make  a  national  defense. 

Mr.  Sims.  And  also  new  construction. 

Mr.  Thom.  Including  whatever  is  necessary  to  such  mobilization. 
Now,  that  is  one  of  the  thoughts  I  think  he  had  in  mind. 

Proceeding  in  the  same  unenlightened  way  to  interpret  whatever 
else  might  have  been  in  his  mind,  I  assume  that  the  President  saw, 
what  is,  of  course,  apparent  to  all  you  members  of  this  committee, 
that  the  existing  system  of  regulation  has  been  an  inharmonious 
growth,  that  it  has  grown  up  in  response  to  pressure  here  or  pressure 
there  upon  the  part  of  the  people  in  order  to  deal  with  a  special  cause 
of  complaint,  that  it  has  not  developed  in  a  philosophical  w^ay,  but 
that  a  man  who  represents  a  grievance,  the  man  who  represents  a 
complaint,  the  man  who  detects  a  defect  in  the  system  of  regulation 
and  has  been  strong  enough  to  impress  his  views  upon  his  fellow 
Members  of  Congress,  has  added  something  here  to  the  system  of 
regulation,  while  another  man,  representing  another  angle  of  griev- 
ance, another  angle  of  criticism,  another  objection,  has  acted  without 
any  reference  to  what  the  first  man  has  done,  and,  if  he  has  been 
strong  enough,  has  engrafted  som<>thing  else  upon  the  system  of 
regulation.  And  so  it  has  grown  up  by  piecemeal  in  an  inharmonious 
wav. 

I  will  illustrate  the  way  in  which  I  think  it  has  grown  up.  In  1880 
when  this  question  first  came  before  Congress,  the  agitation  for  Gov- 
ernment regulation  sprang  from  a  sense  of  irritation  and  vindictive- 
ness  against  the  railroad  men  of  the  country.  There  was  a  demand 
for  a  corrective  measure,  Mr.  Chairman,  because  only  the  abuses  of 
the  transportation  system  were  apparent  to  the  public  mind  at  the 
time  this  policy  of  regulation  was  adopted. 

The  Chairman.  Well,  you  all  have  admitted  that  by  reforming  the 
conduct  of  railroad  men,  have  you  not? 

Mr.  Thom.  I  am  coming  to  that.  That  was  the  attitude  of  the 
public  mind  on  one  side.     The  attitude  of  the  railroad  mind  on  the 
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other  side  was  one  of  resentment  of  any  effort  toward  regulation. 
The  raih'oad  men  of  that  generation  still  held  tenaciously  to  the 
theory  that  the  investment  of  private  money  in  these  transportation 
enterprises  constituted  them  in  their  entirety  private  property, 
without  any  recognition  of  the  public  obligations  that  grew  out  of 
their  use.  So  that  what  was  done  in  the  way  of  adopting  a  system 
of  regulation  was  done  over  the  protest  and  without  the  assistance 
of  the  men  that  were  engaged  in  the  business  of  transportation.  It 
was  done  in  the  triumphant  spirit  of  those  who  were  carried  away  by 
the  thought  of  correction  alone. 

Now,  let  me  in  order  to  get  my  idea  fully  before  you,  contrast  that 
system  of  regulation  with  the  system  of  regulation  of  the  banks.  We 
have  Government  regulation  of  national  banks,  but  the  system  of 
regulation  of  national  banks  sprang  up  as  a  part  of  the  system  of 
national  banks.  It  was  not  adopted  in  any  spirit  of  vindictiveness 
or  resentment  toward  improprieties  in  bank  management.  But  it 
was  an  effort  to  perfect  a  system  on  which  the  useful  institution  of 
banking  might  philosophically  rest  in  the  interest. of  all  the  people. 

Now,  it  may  have  been  in  the  President's  mind — it  certainly  is  ia 
mine,  Mr.  Chairman — that  a  generation  has  passed  since  the  adoption 
of  this  system  of  commerciol  regulation,  a  ger. era tion  which  has  seen 
the  passing  of  the  men  who  controlled  the  railroad  facilities  and 
operations  of  those  days  28  years  ago,  and  that  a  new  generation  has 
come  on  who  have  learned  somethi  g,  as  Congress  and  the  public 
authorities  have  learned  somethi  g,  of  this  problem,  and  who  are  no 
loi  ger  in  the  position  of  antagoi  izing  every  effort  at  governmental 
regulation,  but  who  have  accepted  it  as  an  established  canon  in  our 
national  life. 

Everything  that  has  been  done  so  far  has  been  m.ore  or  less 
prompted  by  the  old  idea  that  the  way  to  deal  with  the  railroads  and 
transportation  facilities  is  to  deal  w^ith  them  simply  in  the  spirit  of 
correction.  It  seems  to  me,  and  it  may  have  seemed  to  the  President, 
as  the  second  prompting  cause  of  his  recommendation,  that  it  is 
proper  now,  after  28  years,  for  us  to  pause  and  inquire  whether  only 
a  spirit  of  correction  is  justified  in  dealing  with  these  essential  ir^stru- 
meitalities  of  national  prosperity,  or  whether  the  generation  of  men 
who  have  come  into  control  of  these  transportation  facilities  is  not 
now  controlled  by  principles  and  by  habits  of  action  which  will  justify 
the  Government  in  studying  this  question  from  a  new  angle,  with  a 
view  of  recognizing  these  facilities  as  absolutely  esse:;itial  to  the  public 
welfare,  and  of  doing  what  may  be  necessary  to  build  them  up  on  a 
healthy  and  philosophic  basis,  whether  or  not  we  can  not  now  put  into 
our  laws  v/hich  regulate  the  facilities  of  transportation,  the  principles 
which  are  already  in  our  laws  in  respect  to  the  regulation  of  our 
financial  system. 

The  Chairman.  Mr.  Thom,  I  assume  from  your  remarks  thus  far 
that  it  is  your  idea  that  this  committee  ought  to  cUscontinue  its  activi- 
ties as  to  the  pending  legislation  and  adopt  this  resolution  to  have  a 
general  investigation.  If  that  be  true  and  this  committee  does  it, 
would  it  not  be  nvcessary  for  some  other  committees  also  to  cease 
their  operations  ^ 

Mr.  Thom.  I  think  so. 

The  Chairman.  For  instance,  on  the  subject  that  you  described  as 
a  discordant  growth,  what  do  you  think  of  section  9  in  the  sliipping 
bill?     Would  not  that  revolutionize  our  whole  system  of  commerce? 
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Mr.  Thom.  It  would.  Now,  that  is  a  matter  that  I  have  no  concern 
about,  except  so  far  as  I  shall  state  to  you.  Section  9  of  the  shipping 
bill  takes  away  from  the  Interstate  Commerce  Commission  the  power 
over  rates  on  the  inland  haul  on  export  trafhc. 

Mr.  DoREMUS.  Will  you  state  that  again,  please? 

Mr.  Thom.  It  takes  away  from  the  Interstate  Commerce  Commis- 
sion altogether  any  authority  over  export  rates,  including 

The  Chairman  (interposing).  Or  import  rates. 

Mr.  Thom.  Including  the  inland  export  haul  on  trafHc. 

The  Chairman.  Or  import  rates. 

Mr,  Thom.  Yes.  Now,  it  is  manifest  on  the  slightest  thought,  as 
the  ninth  section  gives  power  to  another  regulating  body — not  the 
Interstate  Commerce  Commission — to  make  preferential  rates  for 
export  traffic  as  a  means  of  encouraging  that  traffic,  that  this  inde- 
pendent body— this  shipping  board,  as  it  is  called— in  dealing  with  the 
subject  might  deal  with  it  on  its  own  principles  and  without  reference 
to  the  policies  of  the  Interstate  Commerce  Commission  on  the  subject 
of  domestic  traffic.  They  might  make  those  rates  so  preferential,  so 
heavily  preferential,  in  order  to  build  up  a  shipping  industry  of  the 
United  States,  as  to  throw  an  undue  burden  on  domestic  traffic. 
Charged  with  no  responsibility  with  respect  to  domestic  traffic,  having 
no  authority  over  domestic  rates,  this  shipping  board,  in  view  of  their 
limited  responsibility  in  respect  to  the  whole  subject,  may  so  burden 
domestic  traffic  by  heavily  preferential  rates  on  export  traffic  as  to 
make  the  whole  system  oif  railroad  regulation  in  this  country  break 
down. 

The  Chairman.  That  Senate  joint  resolution  provides  for  an  inves- 
tigation of  all  foreign  as  well  as  domestic  rates. 

Mr.  Thom.  Yes,  sir;  everything. 

Mr.  Sims.  Now,  right  there,  let  me  ask  you  this  question :  Do  you 
mean  that  this  shipping  board  might  make  the  internal  rate,  say  for 
the  land  part  of  the  haul,  so  low  as  to  be  confiscatory  ? 

Mr.  Thom.  No;  they  could  not  do  that,  but  they  could  make  rates 
on  export  traffic  with  such  a  narrow  margin  of  profit,  that,  in  order 
to  make  up  the  deficiency,  a  great  burden  Vv^ould  be  thrown  on  do- 
mestic traffic. 

Mr.  Sims.  In  other  words,  it  would  have  to  make  the  domestic 
rates  high  in  order  to  make  up  for  the  low  foreign  rate  ? 

Mr.  Thom.  Yes,  but  my  judgment  is  that  the  whole  system  of 
regulation  of  railroads  ought  to  be  under  one  body.  I  do  not  see  how 
vou  can  have  a  shipping  board  charged  with  the  responsibility  of 
Duilding  up  the  United  States  shipping  industry  and  give  them  a 
power  over  export  rates  and  then  have  the  Interstate  Commerce 
Commission  clothed  with  the  authority,  and  given  the  power,  over 
domestic  rates  without  there  being  a  most  hurtful  clash  between  those 
bodies.  Naturally  the  shipping  board  will  have  as  a  guiding  principle 
of  its  trust  the  building  up  of  the  mercantile  marine,  not  the  success 
of  an  inland  system  ol  transportation. 

The  Chairman.  Mr.  Thom,  I  do  not  know  exactly  what  the  pre- 
tense about  it  is,  but  I  presume  it  is  a  part  of  the  effort  to  arrange  the 
foreign  shipments.  If  that  be  true,  I  want  to  call  your  attention  to 
two  paragraphs  which  the  committee  incorporated  in  a  law  tiirci  or 
four  years  ago,  which  cpvers  the  entire  subject.     It  is  on  page  9  of 
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the  Panama  Canal  act,  giving  the  commission  authority  to  establish 
through  routes  and  maximum  joint  rates  between  and  over  such  rail 
and  water  hues,  and  to  determine  all  the  terms  and  conditions  under 
which  such  lines  shall  be  operated  in  the  handling  of  the  traffic  em- 
braced; to  establish  maximum  proportional  rates  by  rail  to  and  from 
the  ports  to  which  the  traffic  is  brought,  or  from  which  it  is  taken  by 
the  water  carrier,  and  to  determine  to  what  traffic  and  in  connection 
wUh  what  vessels  and  upon  what  terms  and  conditions  such  rates 
shall  apply.  By  proportional  rates  are  meant  those  which  differ 
from  the  corresponding  local  rates  to  and  from  the  ports  and  which 
apply  only  to  traffic  which  has  been  brought  to  the  port  or  is  carried 
from  the  port  by  a  common  carrier  by  water. 

What  is  the  reason  why  that  does  not  cover  the  whole  question, 
if  it  is  done  by  the  proper  commission  ? 

Mr.  TiioM.  Now,  you  see,  that  power  is  given  to  the  Interstate  Com- 
merce Commission  by  the  Panama  Canal  act.  I  want  to  use  the  ship- 
ping bill,  not  to  express  any  opposition  to  the  principle,  because  that 
is  not  my  purpose 

The  Chairman  (interposing).  I  do  not  mean  any  antagonism  on 
your  part,  but  I  mean  that  section  9  confers  the  jurisdiction  upon  the 
commission  to  do  that  thing. 

Mr.  Thom.  Now,  I  do  not  want  to  express  any  opinion  on  the  ship- 
ping bill,  because  that  is  neither  my  responsibility,  nor  do  I  feel  com- 
petent to  make  a  general  expression  upon  that  subject,  but  I  want  to 
use  that  proposal  as  an  illustration  of  the  way  in  which  the  regulation 
of  this  important  matter  of  interstate  and  foreign  commerce  has  grown 
up  in  this  country.  Here  are  gentlemen  behind  that  bill  who  have  one 
object  in  view,  and  that  is  to  build  up  a  mercantile  marine  for  the 
United  States.  Now,  in  order  to  do  that,  in  order  to  carry  out  that 
purpose,  they  are  willing  to  take  from  the  Interstate  Commerce  Com- 
mission and  to  confer  upon  another  regulating  body  the  whole  control 
over  export  rates.  The  hurtful  effect  upon  the  general  system  of 
commercial  regulations  is  manifest. 

Mr.  DoREMUs.  At  the  present  time,  do  or  do  not  the  railroads  get 
a  lower  rate,  say,  for  export  from  Chicago  to  England  via  New  York 
than  simply  the  New  York  haul  from  Chicago  ? 

Mr.  Thom.  I  can  not  say;  I  have  not  gone  into  that. 

The  Chairman.  They  make  a  joint  through  rate  and  then  a  divi- 
sion of  the  rate  is  made  on  equitable  grounds  without  reference  to 
what  the  local  rate  may  be. 

Mr.  Thom.  Now,  I  want  to  say  more  than  that:  I  think  I  can  say 
for  the  railroads  of  this  country  that  they  are  willing  to  cooperate 
in  every  possible  way  in  building  up  a  mercantile  marine  for  the 
United  States.  They  are  willing  to  do  everything  that  is  proper  in 
making  rates  and  they  will  support  a  move  in  the  proper  direction, 
but  the  feeling  is  that  that  ought  to  be  done  without  a  power  bein^ 
created  that  would  destroy  them.  Suppose  that  this  shipping  board 
makes  the  rates  on  export  traffic  just  a  margin  above  what  would 
be  confiscatory  and  gives  its  authority  to  those  rates  as  reasonable 
for  the  service.  Some  man  wants  to  send  from  the  same  point  from 
which  that  export  shipment  is  shipped  his  domestic  shipment,  and 
he  finds  a  great  gap  between  what  the  railroads  charge  in  respect 
to  this  foreign  export  trade  and  what  he  has  to  pay  for  his  domestic 
trade.     How  long  do  you  suppose  it  would  be  before  an  insistent 
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demand  would  be  made  on  the  floor  of  Congress  that  the  domestic 
rate  should  he  brought  down  somewhere  near  to  that  level?  And 
yet  if  you  did  do  it,  if  the  whole  railroad  business  was  put  on  that 
narrow  margin  of  profit,  or  if  it  approximated  that  margin  of  profit, 
the  railroad  would  be  unable  to  sustain  itself  and  perform  its  public 
duty. 

The  Chairman.  There  is  no  similarity  of  conditions  between  carry- 
ing a  package  from  here  to  New  York  and  carrying  it  from  here  to 
Constantinople. 

Mr.  Thom.  I  do  not  think  so,  Mr.  Chairman,  but  I  know  very  well, 
from  the  experience  I  have  had  as  to  the  demands  that  have  been 
insistently  made  as  to  what  rates  under  certain  circumstances  ought 
to  be,  that  no  amount  of  reason  will  control  when  men's  interests  are 
deeply  involved. 

Now,  I  use  this  shipping  bill  illustration  merely  for  the  purpose 
of  showing  w^hat  has  been  the  system  of  building  up  regulation  of 
railroads  in  this  country.  Of  course,  if  I  merely  spoke  for  the  rail- 
roads and  said  what  their  interest  is,  the  committee  might  very  well 
turn  away  from  me  and  say,  '^You  are  here  representing  private 
interests."  But  when  we  realize  that  the  capacity  of  the  transpor- 
tation companies  of  the  country  measures  the  productive  capacity 
of  the  people  of  the  country — because  they  will  produce  no  more 
^than  they  can  carry  to  market — when  we  consider  that  the  prosperity 
^of  every  city  and  every  hamlet  in  this  country  is  dependent  upon  the 
adequacy  of  railroad  facilities,  then  in  speaking  for  an  opportunity  to 
keep  the  railroad  facilities  of  the  country  up  to  the  public  need,  I  am 
'not  speaking  for  the  railroads,  but  I  am  speaking  for  the  great  com- 
^mercial  interests  of  this  country. 

Mr.  Chairman,  I  have  tried  to  show  the  genesis  in  the  President's 
[message  of  this  Senate  joint  resolution  No.  60.     I  would  like  to  read 

I  for  a  moment 

Mr.  Rayburn  (interposing).  Of  course,  these  questions  have  led 
[you  far  afield,  I  think.  I  would  like  to  know  your  idea  about  that 
'resolution  in  connection  with  the  legislation  now  pendmg? 

Mr.  Thom.  I  am  coming  to  that,  Mr.  Rayburn.  I  am  trying  to 
[introduce  it  by  these  preliminary  remarks.  All  this  is  leading  up  to 
[a  declaration  of  my  position  on  the  subject,  if  you  will  permit  me. 

Mr.  Rayburn.  I  want  to  ask  you  some  questions  before  you  close, 
(and  before  I  can  i.sk  an  intelligent  question  I  want  to  know  how  you 
[stand  ? 

Mr.  Thom.  I  will  come  to  a  point  in  a  moment  where  you  can  see 

[the  whole  purpose  of  my  remarks.     In  the  last  report  of  the  Interstate 

iCommerce  Commission,  on  page  68,  we  have  something  which  seems 

to  me  like  a  rec  ognition  on  the  part  of  that  commission  itself  of  the 

necessity  for  Congress  to  make  a  complete  study  of  this  whole  subject. 

The  Chairman.  We  are  going  to  have  them  here  to-morrow,  and 

we  will  hear  from  them  and  get  their  opinion  first-hand. 

Mr.  Thom.  You  can  not  get  it  any  more  first-hand  than  this  report. 

The  Chairman.  WeU,   you   can  sometimes   cross-examine   people 

and  get  it  better. 

Mr.  Thom.  On  page  68  of  their  last  report  they  make  the  statement 
that  the  variety  and  volume  of  the  work  already  devolved  upon  the 
commission  necessitates,  in  its  opinion,  early  enlargement  of  its 
membership  and  express  statutory  power  to  act  through  subdi\isions 
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designated  b}^  the  committee  to  penorm  its  duties  with  regard  to 
specified  subjects  or  features  of  its  work,  subject,  of  course,  to  reten- 
tion by  the  commission  of  its  control,  as  a  commission,  of  all  duties 
and  powers  delegated  to  the  commission.  Then  they  make  the 
statement  that — 

This  recommendation  is  submitted  pending,  and  without  prejudice  to,  deliberation 
appropriate  to  more  comprehensive  and  constructive  legislation  which  the  Congress 
may  later  deem  it  wise  to  consider. 

Now,  my  position,  Mr.  Rayburn,  is  this:  That  if  this  resolution  is 
to  be  adopted  and  this  joint  committee  is  to  be  raised  from  this 
committee  and  a  similar  committee  of  the  Senate,  it  is  inappropriate 
in  anticipation  of  the  report  of  that  committee  to  consider  at  this 
time  this  important  question  of  the  Government  regulation  of  the 
issue  of  railroad  securities. 

The  Chaieman.  Now,  may  I  ask  you  right  there,  if  this  joint  com- 
mittee is  raised  and  you  go  before  that  committee  with  that  state- 
ment, are  you  not  going  to  advocate  the  very  thing  that  you  advocated 
before — national  control  of  stocks  and  bonds  ? 

Mr.  Thom.  I  am.  I  will  say  that  in  doing  that,  Mr.  Chairman, 
I  will  be  speaking 

The  Chaieman  (interposing).  Then  the  other  question  was:  How 
does  the  present  tendency  of  the  Rayburn  bill  embarrass  your  pro- 
posed conduct  before  that  committee,  if  your  are  going  to  advocate 
the  same  course? 

Mr.  Thom.  I  will  come  tO  that  in  a  moment.  When  we  come  before 
that  committee,  if  you  appoint  it,  we  will  be  speaking  for  more  than 
83  per  cent  of  the  railroads  of  the  United  States.  We  are  going  to  ad- 
vocate before  that  committee  a  system  of  Federal  regulation  of  se- 
curities. The  kind  of  language  we  will  advocate,  the  place  where  the 
power  is  to  be  reposed 

The  Chaieman  (interposing).  You  mean  the  machinery? 

Mr.  Thom.  Yes;  and  the  extent  of  the  powers  will  be  naturally 
dependent  upon  the  system  that  this  committee,  under  Senate  Joint 
Resolution  No.  60,  proposes  to  Congress  in  the  matter  of  regulation. 

Mr.  Raybuen.  How  long  do  you  think  it  would  take  a  committee 
of  Congress,  sitting  in  vacation,  when  sometimes  we  have  none,  to 
make  an  intelligent  report  upon  a  question  of  this  kind  ? 

Mr.  Thom.  My  hope  would  be  that  you  would  be  able  to  report  at 
the  next  session  of  Congress. 

Mr.  Raybuen.  You  think  that  is  in  the  limits  of  human  posibility? 

Mr.  Thom.  I  do. 

Mr.  Rayburn.  And  furthermore,  do  you  not  think  that  the  Inter- 
state Commerce  Commission,  surrounded  by  all  its  examiners  and 
experts,  is  a  much  more  competent  body  to  get  this  information  than 
a  committee  of  Congress?  ^ 

Mr.  Thom.  I  do  not. 

Mr.  Rayburn.  You  do  not? 

Mr.  Thom.  No,  sir. 

The  Chairman.  Suppose  we  surprise  you  and  do  not  wait  until 
vacation?  Suppose  we  organize  and  go  to  work  at  once?  Would 
you  be  ready  to  facilitate  the  investigation  ? 

M.T.  Thom.  Yes,  sir.  We  have  done  this,  Mr.  Chairman:  We  have 
come  to  a  conclusion  among  ourselves — that  is  to  say,  among  83  per 
cent  of  the  railroads  of  the  United  States — about  the  things  that  we 
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think  we  should  present  to  Congress  as  bearing  on  this  system  of 
Federal  regulation 

The  Chairman  (interposing).  Well,  I  suppose  it  is  proper  to  state 
to  you,  while  I  am  not  anticipating  what  the  action  of  the  committee 
will  be,  that  several  very  active  members  of  this  committee  have 
intimated  a  disposition  to  amend  this  resolution  by  requiring  a  report 
upon  it  by  the  meeting  of  the  next  Congress. 

Mr.  TiiOM.  You  will  find  no  criticism  from  me,  Mr.  Chairman,  on 
that.     That  has  been  my  hope. 

The  Chairman.  Do  you  not  think  that  is  what  ought  to  be  done  ? 

Mr.  Thom.  I  hope  there  will  be  a  report  by  the  next  session  of 
Congress. 

The  Chairman.  I  say,  do  you  not  think  it  ought  to  be  done  in 
that  way  ? 

Mr.  Thom.  Well,  I  do  not  like  to  express  an  opinion  between  the 
Senate  and  the  House  of  Representatives  on  that  question;  but  I  say 
it  will  be  agreeable  to  me  to  have  such  amendment,  so  far  as  my 
interests  are  concerned. 

Mr.  DoREMUS.  Your  interests  are  not  opposed  to  it? 

Mr.  Thom.  Not  at  all. 

Mr.  Montague.  Your  general  argument,  as  I  understand  it,  is 
that  legislation  upon  this  subject  thus  far  has  been  upon  the  prin- 
ciple of  opportunism  rather  than  in  scientific  and  unified  contempla- 
tion as  applied  to  the  question  that  is  being  considered,  and  therefore 
you  think  we  ought  not  to  continue  to  bite  the  cherry,  but  under 
this  particular  resolution  which  you  are  addressing  yourself  to  the 
whole  subject  may  be  taken  under  consideration  and  dealt  with  in  a 
philosophical  and  scientific  manner  ? 

Mr.  Thom.  Yes;  and  the  different  parts  made  to  fit  in. 

Mr.  Montague.  I  understand;  but  the  proposition  is  to  have  unity 
of  management,  unity  of  agency,  and  unity  of  machinery,  as  Judge 
Adamson  calls  it. 

Mr.  Thom.  Yes.  Now,  we  think  that  we  can  show  to  the  country 
our  case  in  a  way  which  will  be  impressive.  If  we  fail,  it  will  be 
our  fault  or  our  misfortune.  All  we  want  is  a  chance  to  put  before 
the  country,  through  a  committee  of  Congress,  what  we  conceive  to 
be  the  difficulties  of  the  situation. 

Mr.  DoREMUs.  And  also  to  suggest  remedies  ? 

Mr.  Thom.  Yes.  One  of  the  things  that  we  have  agreed  upon  is 
that  we  will  advocate  a  system  of  Federal  regulation  of  securities. 

The  Chairman.  Mr.  Thom,  if  you  are  correct  in  the  idea  that  the 
general  legislation  ought  to  be  suspended  until  this  joint  committee 
is  raised,  I  want  to  ask  you  if  there  are  not  a  few  exceptions  that 
we  might  go  ahead  with?  Would  you  object  to  any  amendment  of 
the  safety-appliance  laws  ? 

Mr.  Thom.  No,  sir;  that  is  merely  a  matter  of  operation. 

The  Chairman.  Would  you  object  to  a  bill  providing  for  a  limita- 
tion of  the  presentation  of  claims  by  railroads  and  shippers  ?  They 
now  have  different  periods  of  limitation.  The  railroad  can  present 
a  claim  after  the  other  fellow  is  already  out  of  date. 

Mr.  Thom.  I  have  not  given  any  consideration  to  that  subject.  I 
think  questions  of  that  kind  can  be  considered  on  their  merits, 
because  they  do  not  go  to  the  fundamentals  of  regulation. 
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The  Chairman.  You  do  not  think  it  would  be  objectionable  to 
present  a  bill  enlarging  the  commission  and  providing  for  a  subdi- 
vision of  its  powers  ? 

Mr.  Thom.  I  am  going  to  tell  you  what  has  passed  between  the 
commission  and  ourselves  on  that  subject.  They  suggested  that 
course  in  a  conference  which  we  asked  of  them,  and  we  frankly  told 
them  that  our  objection  to  it  was  this:  That  if  Congress  adopted  their 
suggestion  as  a  matter  of  relief  there  would  be  a  spirit  of  inertia  in 
Congress,  and  it  might  say,  "We  have  done  something.  Let  us  see 
how  that  will  work  before  we  do  anything  else."  We  told  them, 
furthermore,  that,  in  a  redistribution  of  the  duties  of  the  commission, 
which  Congress  might  adopt  ultimately  as  a  result  of  this  study, 
they  might  find  that  they  had  a  few  extra  men  that  they  did  not 
need.  In  reply,  they  said  they  did  not  think  they  would  find  they 
had  too  many  in  any  event,  and,  at  any  rate,  they  did  not  think  that 
their  suggestion  would  stand  in  the  way  of  a  larger  consideration  of 
the  subject. 

Now,  my  only  fear  is  the  influence  that  the  suggested  enlargement 
of  the  commission  would  have  upon  the  minds^of  Congress.  If  it 
enlarges  the  commission  by  putting  two  more  members  on  it  it  might 
say:  "Now,  we  have  done  that.  Let  us  see  how  that  will  work 
before  we  undertake  anything  more.'' 

The  Chairman.  But  if  that  committee,  after  deliberation,  should 
determine  upon  a  different  form  of  commission,  it  would  be  easy  to 
provide  that  superfluous  ir.en  should  not  have  their  places  filled  when 
their  term  of  office  expired.     There  would  be  no  trouble  about  that. 

Mr.  Thom.  Now,  Mr.  Chairman,  I  want  to  bring  to  the  attention  of 
this  committee  this  point:  That  the  fundamentals  of  regulation 
should  be  cUowed  to  await  the  investigation  which  is  proposed  in 
Senate  joint  resolution  No.  60,  if  you  are  going  *to  adopt  it.  As  to 
this  matter  of  safety  appliances  and  that  sort  of  thing,  I  do  not  think 
they  are  fundamentals,  but  I  do  think  that  what  we  will  do  to-day  is 
this:  If  we  go  into  the  consideration  of  this  bill  presented  by  Mr. 
Rayburn,  you  will  hear  my  views  in  respect  to  it,  and  when  the 
question  comes  before  this  joint  committee  of  the  two  Houses,  there 
will  be  a  simple  duplication  of  that  work.  I  do  not  believe  that  there 
is  any  condition  in  this  country  at  the  present  time  that  requires  an 
immediate  adoption  of  any  law  on  the  subject.  It  has  gotten  into  the 
field  of  publicity.  The  generation  of  railroad  men  has  entirely 
changed;  the  principle  of  railroad  management  has  been  f  djusted  to 
the  public  conscience  on  the  subject,  and  the  men  in  charge  of  the 
railroads  are  actuated  by  entirely  dift'erent  sentiments  from  what  they 
were  a  number  of  years  ago. 

Mr.  Rayburn.  How  many  years  ago  ? 

Mr.  Thom.  Twenty-eight  years  ago. 

Mr.  Rayburn.  It  looks  to  me  like  we  have  had  a  good  many 
abuses  along  this  line,  like  the  case  of  the  Rock  Island. 

Mr.  Thom.  Yes,  Mr.  Rayburn,  and  you  will  find  recent  illustrations 
of  depravity  in  the  ministry  of  the  gospel.  You  will  find  illustrations 
of  depravity  in  every  line  of  public  life,  among  the  lawyers,  among 
the  public  men  of  the  day  and  everybody  else,  but  that  does  not 
mean  that  wrongdoing  is  universal  or  that  it  is  predominant. 

The  Chairman.  Has  not  the  reformation  of  the  railroad  manage- 
ment been  as  deliberate  and  fragmentary  as  the  growth  of  the  inter- 
state commerce  law  ? 
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Mr.  Thom.  Well,  I  think  that  is  so.  You  will  find  men  of  different 
types  and  different  views  on  the  subject  of  regulation  now.  You  will 
find  one  man  who  has  entirely  reactionary  views  on  railroad  regula- 
tion, and  another  man  who  is  as  much  abreast  of  the  spirit  of  the  times 
as  the  Representatives  of  the  people  in  Congress.  The  latter  is  the 
type  of  the  railroad  man  of  to-day. 

Mr.  Stephens.  Do  you  think  it  is  advisable  to  permit  conditions  to 
continue  that  make  it  possible  for  incidents  like  that  of  the  wrecking 
of  the  Rock  Island  to  happen  ? 

Mr.  Thom.  I  think,  as  I  have  already  said,  that  there  should  be 
system  of  Federal  regulation  of  the  issue  of  securities,  but  I  do  not 
think  it  is  so  pressing  that  it  should  be  done  without  a  study  of  the 
whole  subject.  I  think  we  can  wait  until  the  time  that  the  chairman 
has  suggested,  and  I  will  have  no  objection  to  that. 

The  Chairman.  But  what  was  puzzling  me  was  how  it  could  be 
that  reporting  out  the  Rayburn  bill,  in  favor  of  which  you  spoke 
before 

Mr.  Thom  (interposing).  No;  I  did  not  speak  in  favor  of  it  before. 

The  Chairman  (continuing).  And  which  you  advocate  substan- 
tially in  principle 

Mr.  Thom  (interposing).  I  only  spoke  in  favor  of  the  power.  I 
never  had  an  opportunity  to  address  this  committee  on  the  subject  of 
any  particular  bill. 

The  Chairman.  It  does  not  make  any  difference  about  the  lan- 
guage of  any  particular  biU,  when  you  once  clothe  the  Interstate 
Commerce  Commission  with  the  proper  power. 

Mr.  Thom.  Now,  I  want  to  call  your  attention  to  a  subject  which 
I  think  demands  the  serious  attention  and  consideration  of  this  com- 
mittee and  of  Congress.  Of  course,  the  matter  of  financing  a  rail- 
road so  as  to  improve  its  facilities  up  to  the  public  need  is  of  the 
utmost  public  importance.  I  am  not  speaking  of  it  from  the  stand- 
point of  the  railroads.  I  am  speaking  of  it  from  the  standpoint  of 
the  public.  It  is  of  the  utmost  public  importance.  It  must  be  done 
promptly. 

I  will  give  you  an  illustration,  which  illustration  I  will  use  not  as 
a  statement  of  fact,  although  I  believe  it  to  be  largely  a  fact.  Suppose 
there  was  a  railroad  that  had  made  all  its  arrangements  for  the  float- 
ing of  $50,000,000  of  bonds  to  increase  its  facilities  and  had  ageed 
with  its  bankers  as  to  the  price  at  which  they  would  take  them. 
Suppose  that  just  at  that  time  there  was  an  international  situation 
of  great  tension,  such  as  there  was  when  the  Lusitania  sailed  from 
this  country,  and  everybody  expected  that  possibly  she  would  be 
torpedoed,  and  an  international  complication  would  grow  up  that 
would  affect  the  markets  of  the  world.  There  were  four  days  between 
the  sailing  of  the  ship  and  when  you  might  expect  that  she  would 
either  be  blown  up  or  get  through.  Suppose  in  that  condition  of 
affairs,  it  was  necessary  to  go  to  a  lot  of  commissioners  to  get  the 
proper  authority  before  those  bonds  could  be  issued.  Why,  then  the 
opportunity  of  floating  the  loan  might  be  lost  and  the  improvement 
of  facilities  might  be  postponed  for  a  year  or  more  and  the  public 
would  have  to  do  without  them.  I  am  told  that  one  of  the  prin- 
cipal railroads  of  this  country  had  just  that  experience  and  that 
they  finished  that  transaction  with  their  bankers  quickly  because  of 
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the  sailing  of  the  Lusitania  and  got  it  through  before  she  was   tor- 
pedoed. 

Mr.  Sims.  I  introduced  a  bill  in  the  House  recently  for  the  regula- 
tion of  stocks  and  bonds,  and  one  of  the  impelling  reasons  was  to 
strengthen  our  securities  in  foreign  countries  by  giving  them  a  quasi 
Federal  indorsement.  I  thought  at  the  time  that  it  would  be  bene- 
ficial in  increasing  our  market  abroad  for  securities,  but  now  our 
securities  are  coming  back  to  this  country  and  we  need  something  to 
strengthen  our  domestic  market  for  securities,  rather  than  our 
foreign  market. 

Mr.  Thom.  And  my  argument  is  this:  Suppose  you  put  that  duty 
upon  an  already  overworked  commission ;  how  much  delay  will  there 
be  before  an  approval  can  be  obtained  for  the  issue  of  these  securities  ? 
Suppose  it  is  necessary  to  use  that  money  for  the  establishment  of 
terminals  in  order  to  handle  some  of  this  export  business  or  for  the 
construction  of  double  track,  or  to  do  something  else  which  the  com- 
merce of  the  country  is  absolutely  dependent  upon.  Is  there  a 
greater  danger  to  the  public  interest  from  the  delay  caused  by  such 
a  bill  as  the  one  under  consideration  with  the  present  limited  machin- 
ery, or  from  the  repetition  of  some  such  incident  as  the  Rock  Island 
or  the  Frisco  ?     Now,  that  is  a  question  for  you  to  consider. 

Mr.  Rayburn.  Do  you  not  think  that  that  situation  would  be  some- 
what obviated  by  passing  a  biU  increasing  the  number  of  members  of 
the  commission  to  nine  and  allowing  them  to  sit  in  sections  ?  After 
this  committee  is  appointed,  if  it  should  be  appointed,  and  reports  in 
favor  of  this  thing,  would  not  the  same  condition  obtain  then  as  you 
say  obtains  now  ? 

Mr.  Thom.  I  do  not  think  so. 

Mi\  Rayburn.  Why  ?     It  would  be  the  same  law. 

Mr.  Thom.  I  am  in  hopes  that  there  will  be  a  system  of  regulation 
arranged  by  this  committee  which  will  so  distribute  the  power  of 
regulation  as  to  enable  these  things  to  be  performed  promptly  and 
quickly  and  that  there  wiU  be  machinery  which  will  enable  them  to 
handle  this  question  along  with  the  others  without  hurtful  delay. 

The  Chairman.  Would  not  that  partake  of  the  same  thing  that  you 
object  to,  scattering  the  authority  all  through  the  country? 

Mr.  Thom.  I  do  not  think  so.  I  could  not  go  into  the  merits  of  a 
proposed  system  of  regulation  unless  I  could  speak  for  several  days. 

The  Chairman.  We  will  regard  that  as  a  motion  to  continue  the 
case,  and  we  will  look  for  you  in  the  morning  at  10.30.  The  com- 
mittee will  now  take  a  recess  until  10.30  to-morrow  morning,  when 
we  will  hear  from  the  commissioners. 

(Thereupon,  at  11.55  a.  m.,  the  committee  took  a  recess  until 
to-morrow,  Wednesday,  February  23,  1916,  at  10.30  o'clock  a.  m.) 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 

Wednesday,  February  23,  1916. 

The  committee  met  at  10.40  o'clock  a.  m.,  Hon.  William  C.  Adam- 
son  (chairman)  presiding. 

The  Chairman.  The  members  of  tlie  Interstate  Commerce  Commis- 
sion are  invited  to  come  up  and  enlighten  the  committee  on  S.  J.  Res. 
60,  which  passed  the  Senate,  ])roviding  for  an  investigation  of  the 
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transportation  laws  of  this  country,  domestic  and  foreign.  I  suppose 
all  of  you  gentlemen  have  copies  of  that  joint  resolution.  The  com- 
mittee would  be  glad  to  hear  such  of  you  as  can  give  it  information 
about  the  situation  of  affairs  and  the  necessity  and  propriety  of  pro- 
viding for  this  investigation  which  is  proposed. 

Judge  Clements,  give  the  stenographer  your  name,  position,  and 
experience. 

STATEMENT  OF  HON.  JUDSON  C.  CLEMENTS,  MEMBER  OF  THE 
INTERSTATE  COMMERCE  COMMISSION. 

Commissioner  Clements.  My  name  is  Judson  C.  Clements.  I  am 
a  member  of  the  Interstate  Commerce  Commission. 

Mr.  Chairman.  I  do  not  understand  that  there  is  much  to  be  said 
by  the  commission,  or  by  any  of  those  who  are  present  representing 
the  commission,  respecting  this  resolution.  'We  certainly  have  no 
objection  to  it.  We  do  want  to  empasize,  however,  that,  regardless 
of  what  may  be  done  in  respect  to  it,  the  proposition  to  enlarge  the 
commission  and  allow  it  to  subdivide  itself  and  assign  the  different 
parts  of  its  work  to  different  sections,  should  be  adopted  without 
awaiting  any  investigation  under  this  joint  resolution. 

The  Chairman.  Judge,  suppose  we  attach  that  as  an  amendment 
to  this  resolution? 

Commissioner  Clements.  Well,  that  is  a  matter  of  your  own 
internal  arrangement. 

The  Chairman.  Is  not  that  the  most  certain  way  to  reach  it  ? 

Mr.  Rayburn.  But  we  do  not  know  whether  this  resolution  is 
going  to  be  passed  or  not. 

The  Chairman.  We  can  do  it  both  ways. 

Mr.  Rayburn.  I  think  that  if  this  resolution  is  to  be  passed  it 
ought  to  stand  on  its  own  heels,  and  I  shaU  strenuously  object  to 
tacking  anything  else  on  it. 

The  Chairman.  Is  there  anything  else.  Judge  ? 

Commissioner  Clements.  Yes;  there  is  the  proposition  that  we 
have  recommended  several  times,  to  authorize  us,  through  our  experts 
and  examiners,  to  have  access  to  the  correspondence  in  the  offices  of 
carriers. 

The  Chairman.  Well,  is  that  a  practical  trouble  with  you  just  at 
this  time? 

Commissioner  Clements.  Well,  it  is  a  very  important  matter,  and 
we  have  had  more  or  less^  difficult  questions  arising  aU  along  up  to 
this  time. 

Mr.  Rayburn.  Do  you  not  think  that  when  this  resolution  passes,  if 
it  does  pass,  that  it  is  going  to — whether  it  is  the  intention  of  it  or 
not,  and  I  think  it  is  the  intention  of  it — absolutely  stop  all  legislation 
of  this  kind  on  this  question  or  any  other  until  this  joint  committee 
or  whatever  it  is  makes  its  report  ?  It  matters  not  how  imperative, 
every  time  a  demand  goes  before  Congress  for  any  phase  of  legislation 
affecting  the  railroads  in  this  country,  it  is  being  met  with  the  propo- 
sition that:  Let  us  have  a  commission  organized  for  the  purpose  of 
going  into  these  matters  and  reporting  on  them  to  Congress,  and 
therefore  nothing  ought  to  be  done  until  this  committee  or  commis- 
sion makes  its  report.  Do  you  not  think  that  is  going  to  be  the 
effect  of  this  resolution  on  pending  legislation? 
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Commissioner  Clements.  Well,  I  suppose  that  would  naturally 
be  the  attitude  of  those  who  do  not  want  to  pass  pending  legislation 
now  and  want  further  time  on  it ;  but  that  is  a  matter  for  you  gentle- 
men to  pass  upon. 

The  Chairman.  Have  you  read  section  9  of  the  Alexander  ship  bill  ? 

Commissioner  Clements.  No.  If  I  have,  I  do  not  identify  it  by 
that  designation. 

The  Chairman.  Well,  it  provides  for  a  board  doing  various  and 
sundry  things  in  transportation  matters  at  home  and  abroad,  between 
our  ports  and  between  inland  towns  and  ports,  a  duplication  of  the 
legislation  that  was  placed  in  the  Panama  Canal  bill  in  section  11, 
and  giving  the  shipping  board  jurisdiction  over  that  part  of  your 
office.  I  suppose  it  would  stop  that  legislation,  too,  if  it  does  what 
Brother  Ray  burn  says. 

Commissioner  Clemej^^ts.  You  can  tell  better  than  I  can  about 
that. 

Mr.  Kayburn.  I  can  ask  you  a  practical  question  upon  that  point 
which  will  not  require  you  to  commit  yourself  upon  any  question  of 
policy.  Even  though  this  resolution  is  passed,  or  if  its  passage  is 
contemplated,  do  you  think  it  is  absolutely  necessary  for  the  com- 
mission to  perform  the  functions  that  you  think  it  ought  to  perform, 
to  give  it  the  power  regardless  of  what  is  passed  in  the  way  of  legis- 
lation that  will  give  it  the  power  and  the  right  to  go  into  this  corre- 
spondence ?     Do  you  think  it  should  be  passed  at  an  early  date  ? 

Commissioner  Clements.  I  do.  We  urged  that  a  year  ago  and 
think  it  is  practically  important. 

The  Chairman.  Judge,  have  you  had  any  trouble  with  more  than 
one  railroad  ? 

Commissioner  Clements.  Oh,  I  think  so.  I  had  a  memorandum  of 
that  when  I  was  up  here  before,  but  we  did  not  get  to  the  details  of  it. 
Perhaps  Commissioner  Hall  knows  more  about  that  particular  situa- 
tion than  I  do,  because  he  is  directly  connected  with  our  division  of 
inquiry,  where  we  have  occasion  to  go  into  those  matters  more  or  less. 
But  it  is  my  information  that  some  of  the  important  carriers  have,  in 
some  cases,  absolutely  refused  to  allow  our  examiners  of  accounts 
access  to  their  correspondence,  while  others  proposed  to  go  through 
it  and  see  if  there  was  anything  there  that  we  ought  not  to  see,  and 
then  let  us  see  the  balance  of  it. 

The  Chairman.  Now,  what  the  committee  would  like  to  know  and 
be  able  to  represent  to  the  House  is  that  this  trouble  is  of  sufficient 
importance  and  of  such  frequent  occurrence  that  it  is  really  urgent  and 
that  we  have  the  right  to  demand  the  passage  of  this  legislation. 

Commissioner  Clements.  Well,  I  think  it  is  very  important.  It 
occurs  frequently  enough  and  on  questions  sufficiently  important  to 
make  it  a  matter  that  might  be  called  urgent. 

The  Chairman.  Now,  you  have  been  on  this  commission  for  many 
years  and  have  had  great  experience  on  it,  and  have  understood  its 
operations  from  the  beginning,  and  I  think  you  were  in  Congress  when 
the  original  bill  wa'o  passed.  This  committee  would  like  to  know,  and 
in  the  event  that  we  report  the  resolution  favorably,  would  like  to  be 
able  to  justify  itself  to  the  House  and  to  the  country,  and  therefore 
we  ask  you  here  to  tell  us,  if,  in  the  situation  of  affairs  and  the  present 
condition  of  the  commerce  law  and  its  administration,  ^here  is  any 
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necessity  for  this  reinvestigation  and  reshaping,  if  necessary,  of  the 
entire  law  ? 

Commissioner  Clements.  Well,  I  have  not  been  able  to  realize 
that  there  is  any,  if  you  want  my  judgment  on  it.  You  have  had  a 
great  many  investigations  here  respecting  a  great  many  features  of  this 
law  and  proposed  amendments  to  it  from  time  to  time,  and  I  doubt 
very  much  whether,  when  you  get  through  with  this  investigation,  you 
will  know  any  more  than  you  know  now.  With  the  general  propa- 
ganda of  these  broad  and  big  questions  as  to  whether  or  not  the  power 
of  the  State  commissions  in  regard  to  rate  matters  shall  be  eliminated 
or  diminished,  and  the  various  and  sundry  other  things  that  I  pre- 
sume this  investigation  would  be  directed  to,  I  am  not  convenced  that 
it  is  going  to  be  a  helpful  proceeding.  At  the  same  time  I  want  it 
distinctly  understood  that  there  is  not  a  member  of  the  commission 
who  has  the  slightest  objection  to  it,  or  would  volunteer  any  objec- 
tion to  it  or  any  advise  about  it,  but  when  you  ask  me  that  question, 
speaking  personally,  I  do  not  know  of  any  occasion  for  it. 

The  Chairman.  Well,  I  do  not  understand  that  anybody  connected 
with  the  resolution  in  any  way  has  construed  it  or  aimed  it  as  in  any 
sort  of  intimation  of  criticism  of  the  commission,  but  of  the  system 
itself. 

Commissioner  Clements.  I  have  not  so  understood  it.  I  have  seen 
some  newspaper  statements  to  the  effect  that  it  means  an  investiga- 
tion of  the  situation  and  of  the  commission,  but  that  was  a  loose  way  of 
putting  it  and  is  of  no  consequence  whatever.  I  have  not  understood 
that  anybody  promoting  it  in  either  the  House  or  outside  has  any  such 
purpose  as  that. 

The  Chairman.  Of  course,  if  you  understood  it  as  an  attack  on 
the  commission,  or  an  investigation  of  the  commission,  I  can  see  that 
delicacy  might  deter  you  from  objecting,  and  therefore  we  ask  you 
about  the  merits  of  the  m.atter. 

Commissioner  Clements.  I  speak  entirely  independently  from,  any 
question  of  that  kind.  Any  tribunal  or  com.mission  ought  to  be 
ready  for  an  investigation  at  any  time,  and  if  it  is  not  ready  for 
investigation  at  any  time  it  has  no  good  reason  to  be  a  tribunal. 
So  far  as  that  is  concerned,  I  do  not  think  any  mem.ber  of  the  com- 
mission has  understood  this  to  be  an  investigation  of  the  commis- 
sion; but  if  it  is,  that  is  all  right.  It  would  be  a  sound  and  wholesome 
thing  to  investigate.  My  view  about  it  is  not  tinged  at  all  by  any 
supposition  that  it  is  intended  for  that  purpose.  I  have  no  objection 
to  it.  Speaking  frankly,  I  do  not  think  j^ou  would  get  any  more  than 
you  already  know. 

Mr.  EscH.  This  is  the  thought  that  com.es  to  my  mind  as  one  that 
might  profitably  be  investigated  by  this  commission  proposed  in  the 
Newlands  resolution 

Commissioner  Clements  (interposing).  Joint  committee,  you 
mean  ? 

Mr.  EscH.  Yes;  and  that  is  this:  Unquestionably  the  work  of  the 
commission  here  is  getting  to  be  extremely  large  and  burdensome. 
Might  not  this  commission  investigate  the  problem  of  subdividing  the 
country  into  regions  and  having  placed  in  each  region  a  subcommis- 
sion,  after  the  analogy  of  the  circuit  courts  of  appeals  in  their  relation 
to  the  Supreme  Court  of  the  United  States. 
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Commissioner  Clements.  Of  course,  they  could  look  into  that 
matter.  That  has  been  discussed  a  good  deal  before  in  various  ways. 
That  is  a  matter  that  they,  of  course,  could  investigate.  I  doubt 
very  much,  however,  whether  they  would  adopt  any  proposition  of 
that  sort  after  they  did  investigate  it,  because  of  the  conflicting 
rulings  that  would  grow  up  in  the  different  districts  of  the  country  by 
the  different  commissions.  You  might  say  that  that  could  be  cured 
by  an  appeal  to  the  whole  commission  or  to  an  appellate  commission, 
but  that  would  mean  the  bringing  finally  of  everything  of  importance 
to  be  heard  a  second  time.  But  I  do  not  want  to  go  into  that  in 
detail.  I  do  not  understand  your  question  as  asking  me  to  go  into 
the  details  of  that  question.  Of  course,  it  is  a  subject  that  the  pro- 
posed joint  committee  or  commission  might  investigate. 

Mr.  Rayburn.  How  long  do  you  think  it  would  take  a  committee 
of  Congress,  sitting  in  vacation — that  is  about  the  only  time  that 
they  could  well  sit — to  investigate  all  the  propositions  with  any 
degree  of  thoroughness  that  are  enumerated  in  this  resolution — a 
commission  appointed  to  investigate  the  subject  of  Government 
control  and  regulation  of  interstate  and  foreign  transportation,  the 
efficiency  of  the  existing  system  in  protecting  the  rights  of  shippers 
and  carriers  and  in  promoting  the  public  interest,  the  control  of  the 
incorporation  of  carriers,  and  all  proposed  changes  in  the  organiza- 
tion of  the  Interstate  Commerce  Commission  and  the  act  to  regulate 
commerce,  also  the  subject  of  government  of  all  public  utilities,  such 
as  telegraph,  telephone,  express  companies,  and  railroads  engaged  in 
interstate  and  foreign  commerce.  How  many  years  do  you  think  it 
would  take  a  committee  of  Congress  sitting  in  vacations,  whien  we  do 
not  sometimes  have  any  and  sometimes  we  might  have  a  few  months  ? 

Commissioner  Clements.  I  doubt  if  that  is  a  fair  question  for 
you  to  ask  me.  You  gentlemen  would  be  doing  it  and  I  would  not. 
It  would  depend  on  how  thorough  you  made  the  investigation  and 
how  much  time  you  could  snatch  from  your  other  duties;  whether 
you  are  going  to  be  in  session  aU  the  year  around;  how  long  your 
sessions  are  going  to  be;  and  how  many  campaigns  you  are  going  to 
have  at  home  while  you  are  carrying  on  the  investigation. 

The  Chairman.  You  do  not  want  to  admit  that  it  would  take  very 
long  to  learn  what  the  commission  does  not  know  about  it  ? 

Commissioner  Clements.  Well,  of  course,  it  involves  so  many 
subjects  and  so  many  important  questions,  including,  I  believe, 
Government  ownership  of  railroads,  etc.,  that  a  commission  could 
spend  a  long  time  listening  to  people  who  have  views  on  this  and  the 
other  subjects. 

Mr.  EscH.  Judge,  this  resolution  is  here  because  of  the  suggestion 
made  by  the  President  in  his  annual  message,  and  it  was  at  the  end 
of  a  message  devoted  solely  to  the  question  of  preparedness.  Do  you 
see  any  justification  for  this  investigation  on  that  score  ? 

Commissioner  Clements.  Well,  I  must  confess  that  I  do  not.  I 
do  not  see  that  it  has  any  connection  with  it,  and  I  did  not  suppose 
that  its  being  inchided  in  the  message  on  preparedness  gave  it  any 
significance  of  that  sort.     It  had  not  occurred  to  me. 

Mr.  Montague.  Judge  Clements,  there  is  a  thought  in  the  mind 
of  some  few  people,  and  notably  in  a  book  written  by  Gen.  Brent,  a 
small  book — I  forget  how  many  years  since — on  a  subject  that  he 
calls  '^mobilizable  fortifications,"  the  underlying  thought  of  which 
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is  the  connecting  up  of  the  existing  railroads  and  the  building  of 
additional  railroads  by  which  the  fortifications  on  our  coast  may  be 
so  connected  up  as  to  transport  with  rapidity  and  certainty  troops 
and  large  quantities  of  munitions.  Perhaps  the  President  might  have 
had  something  like  that  in  his  mind. 

Commissioner  Clements.  That  may  be.  I  have  never  read  the 
book.  I  have  not  thought  of  it  in  connection  with  any  proposition 
of  that  sort. 

The  Chairman.  What  sort  of  safety  appliance  would  you  have 
to  put  on  a  car  in  order  to  fire  1,000  balls  from  a  million-centimeter 
gun? 

Commissioner  Clements.  WeU,  I  do  not  know.  I  am  not  a  war 
expert  or  an  engineer  or  a  munition  maker. 

Mr.  Montague.  I  omitted  to  say,  Judge,  that  the  subject  of  the 
transportatioii  of  troops  outside  of  coastal  communication,  perhaps, 
would  be  a  rather  obvious  one  in  relation  to  the  defense  of  our  country. 

Commissioner  Clements.  Undoubtedly;  efficient  transportation 
is  desirable  for  every  purpose,  in  peace  or  war.  The  development  of 
commerce  is  a  very  important  matter. 

The  Chairman.  The  reason  I  asked  that  question  is  that  I  have 
seen  pictures  of  this  thing  in  operation,  little  cars  with  guns  bigger 
than  the  cars,  running  around  on  tracks  from  one  army  to  another, 
facing  one  army  and  then  running  around  to  face  another  army. 

Mr.  EscH.  Judge,  Mr.  Thom  in  his  argument  yesterday  before  the 
committee  made  a  very  cogent  argument  along  this  line:  That 
interstate  commerce  legislation  up  to  date  has  not  been  permeated 
by  any  single  thought,  has  not  been  unified  but  has  been  an  aggrega- 
tion of  separate  acts  enacted  by  Congress  as  necessity  required,  that 
a  commission  like  this  commission  which  is  proposed  might  well 
undertake  to  philosophically  investigate  that  whole  field  and  evolve 
legislation  that  would  be  unified.  What  is  your  thought  on  that 
line  ?  I  do  not  know  that  I  get  Mr.  Thom's  thought  fully  or  not,  but 
that  was  my  impression. 

Commissioner  Clements.  Well,  I  have  not  had  the  pleasure  of 
seeing  what  Mr.  Thom  said  about  it.  I  know  he  is  capable  of  put- 
ting things  in  a  very  impressive  way.  It  might  be  a  matter  of  con- 
venience, more  or  less,  to  have  these  numerous  acts  of  one  sort  or 
another,  amendments,  and  supplements  put  together  in  such  a  way 
that  they  would  make  it  one  body  of  law.  At  the  same  time,  it  is  in 
the  nature  of  a  codification,  and  there  is  danger  in  that. 

The  Chairman.  The  codifications  that  we  have  had  have  not  been 
very  satisfactory. 

Commissioner  Clements.  No;  I  would  be  afraid  to  trust  any  codi- 
fication that  was  made  unless  it  was  made  by  people  familiar  with 
the  decisions  of  the  courts,  after  a  great  deal  of  deliberation,  because 
we  have  had  hundreds  of  interpretations  by  the  courts,  including 
the  Supreme  Court,  on  the  various  acts  and  supplementary  acts.  As 
they  stand,  they  have  a  definite  and  established  meaning.  Now, 
whether  the  suggestion  by  Mr.  Esch  as  to  Mr.  Thom's  views  goes  to 
the  matter  of  codification,  or  whether  it  goes  deeper,  to  some  sort  of 
extended  legislation,  I  do  not  quite  gather. 

Mr.  Thom.  I  had  no  reference  to  a  mere  codification. 

The  Chairman.  You  want  a  revision? 
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Mr.  Escii.  We  have  that  now.  The  Committee  on  Revision  of  the 
Laws  is  about  to  report  on  a  revision  or  codification  of  the  laws  of 
interstate  commerce. 

Commissioner  Clements.  I  think  we  ought  to  be  extremely  cautious 
about  adopting  any  codification  of  that  kind,  because  of  the  numerous 
interpretations  that  have  been  made  of  the  law  as  it  is,  and  how  easy 
it  is  to  get  rid  of  an  established  meaning  under  an  interpretation  of  the 
Supreme  Court  and  confuse  the  law  by  adopting  somebody's  view  of 
what  is  a  more  concise  expression  of  the  law. 

Mr.  EscH.  Then  would  not  a  commission  composed  of  the  two  com- 
mittees of  the  two  Houses  who  have  had  to  deal  with  this  question, 
be  able  to  bring  about  a  more  favorable  and  more  profitable  revision 
than  any  commission  could  do  ? 

Commissioner  Clements.  I  do  not  know.  That  would  be  one 
board  in  one  case  and  another  board  in  another  case. 

The  Chairman.  It  would  have  the  advantage  of  being  composed  of 
members  of  the  two  committees  that  have  had  charge  of  the  subject, 
whereas  the  Committee  on  Revision  of  the  Laws  is  not  supposed  to 
have  any  information  on  the  subject. 

Commissioner  Clements.  As  I  understand  Mr.  Thom's  statement, 
it  does  not  go  to  that,  but  to  the  various  subjects  on  which  there  has 
been  legislation  and  in  some  cases  where  there  has  not  been  legislation. 

Mr.  Thom.  I  mean  a  study  of  the  whole  subject. 

Commissioner  Clements.  I  take  it  that  Congress  has  done  with 
this  subject  as  it  has  done  with  others:  It  deals  with  it  according  to 
its  light  at  the  time,  and  I  think  it  has  been  always  very  conservative. 
The  original  act  of  1887  was  known  to  be  an  experiment  blazing  the 
way  into  a  new  field  of  activity  by  the  Government.  Therefore  it 
was  written  conservatively  with  a  view  of  avoiding  mischief  by  not 
undertaking  to  do  too  much  until  the  country  was  informed  as  to 
how  far  it  could  go  and  make  sure  of  improvements  in  conditions. 
All  sorts  of  constitutional  questions  arose  and  it  was  the  first  step  in 
a  wilderness  for  Federal  activity  in  regard  to  interstate  commerce. 
Now  it  has  been  built  up  step  by  step  from  that  time  on,  based  upon 
experience  and  demonstrated  necessity  for  added  legislation.  It 
would  take  too  long  for  me  to  enumerate  the  different  steps  in  the 
development  that  gave  rise  to  the  various  demands  that  have 
arisen — for  instance,  the  Elkins  Act,  the  amendment  of  1889,  the 
evidence  act  of  1893,  which  was  passed  in  order  to  enable  us  to  get 
testimony;  the  Hepburn  Act,  the  act  of  1910,  and  many  others, 
not  only  in  regard  to  the  act  to  regulate  commerce  but  all  of  the 
various  subjects,  such  as  safety,  hours  of  service,  etc. 

Now,  I  take  it  for  granted  that  whenever  there  is  any  important 
subject  of  legislation,  from  the  standpoint  of  the  public  interest, 
from  the  standpoint  of  justice  to  the  railroads  and  fairness  in  dealing 
with  them,  and  from  the  standpoint  of  making  the  laws  as  expedi- 
tious and  practicable  in  their  enforcement  as  possible,  that  it  can 
be  dealt  with  the  future  just  as  it  has  in  the  past,  and  the  demands 
met  as  they  arise.  Now,  in  the  administration  of  the  law  up  to  this 
time,  if  there  has  developed  any  defect  in  respect  to  any  important 
matter  that  ought  to  be  considered  and  ought  to  be  embraced  in  the 
law  that  has  not  been  so  considered  and  included  to  the  end  of  doing 
complete  justice  and  having  a  practical  and  operative  law  to  accom- 
plish its  purpose,  those  who  favor  it  ought  to  be  able  to  point  it  out 
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and  put  their  finger  on  it,  so  that  Congress  can  deal  with  it.  In 
other  words,  I  do  not  see  that  there  is  any  situation  in  regard  to  any 
improvement  of  the  law  that  demands  abeyance  pending  a  general 
investigation  of  this  kind.  But  understand  me  again:  When  I  say 
that,  I  am  speaking  my  own  views  only  and  am  not  opposing  this 
resolution.  It  would  be  indelicate  to  do  so,  and  it  would  be  under- 
taking to  set  up  the  fact  that  because  we  have  been  charged  with 
the  enforcement  of  the  law  that  we  should  stand  against  any  inquiry 
of  this  kind.  I  want  it  to  be  thoroughly  understood  that  while  I  am 
speaking  frankly  my  own  expression  about  it,  because  you  have 
asked  me,  I  do  not  offer  the  slightest  opposition  to  it. 

The  Chairman.  Is  it  not  true  that  the  thing  that  has  given  the 
commission  the  most  trouble  and  the  railroads  the  greatest  ground  of 
complaint  has  been  the  subject  of  the  regulation  of  the  financing  of 
the  railroads,  the  same  subject  that  the  commission  has  investigated  ? 

Commissioner  Clements.  Well,  the  commission  has  investigated 
that  more  or  less  in  some  of  the  great  rate  cases. 

The  Chairman.  I  know,  but  is  not  that  a  matter  that  the  railroads 
have  complained  of  ? 

Commissioner  Clements.  Oh,  I  do  not  think  there  is  any  doubt 
that  that  is  one  of  the  things  that  they  want  investigated  and  looked 
into.  They  probably  will  want  some  substitute  for  the  present  law, 
which  requires  the  commission  in  all  cases  to  have  an  investigation 
and  full  hearing  to  determine,  under  all  the  considerations,  what  is 
a  reasonable  and  just  rate. 

The  Chairman.  Is  not  the  commission  now  conducting  a  thorough 
investigation  of  the  situation  of  those  finances  under  the  physical- 
valuation  law  ? 

Commissioner  Clements.  Well,  there  is  involved  in  the  valuation 
an  investigation  of  the  corporate  history  of  the  roads,  their  invest- 
ment, the  value  of  their  property,  the  original  cost,  and  the  cost  to 
date,  and  all  sorts  of  questions  of  that  kind  which  do  involve  the 
history  of  the  roads,  including  their  accounts  and  earnings.  The 
real  value  of  these  properties,  their  cost,  the  investment  in  them,  and 
their  capitalization  are  vitally  important. 

The  Chairman.  Have  not  the  commission  and  the  carriers  been 
in  substantial  accord  with  respect  to  the  propriety  of  such  legislation 
ds  the  Rayburn  bill,  which  is  now  pending  ? 

Commissioner  Clements.  Well,  I  think  a  good  many  of  the  car- 
riers favor  regulation  of  the  issuance  of  stocks  and  bonds.  They 
might  vary  as  to  what  degree  or  manner  of  regulation,  but  a  great 
many  of  them  are  in  favor  of  it  in  some  form  and  to  some  extent. 

The  Chairman.  Mr.  Thom  said  there  had  been  a  great  reformation 
among  railroad  men  in  the  last  generation.  Is  it  not  true  that  here- 
tofore when  the  Government  tried  to  regulate  them  they  claimed 
State  rights  and  when  the  State  tried  to  regulate  them  they  claimed 
that  it  was  a  Federal  question? 

Commissioner  Clements.  Well,  I  think  there  has  been  a  great 
reformation  in  the  matter  of  the  issuance  of  stocks  and  bonds  and  in 
the  manner  of  disposing  of  them.  I  think  a  great  majority  of  the 
country  would  be  benefited  and  helped  if  there  was  some  way  whereby 
the  few  managements  that  are  wilUng  to  be  lawless  for  the  sake  of 
private  gain  were  restrained  in  some  way. 
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Mr.  Stephens.  To  make  their  securities  more  reliable  and  more 
dependable  ? 

Commissioner  Clements.  Yes.  A  few  disgraceful  things  disclosed 
in  railroad  matters,  disclosed  to  the  general  public,  tend  to  disparage 
the  entire  character  of  the  railroad  fraternity,  both  at  home  and 
abroad. 

The  Chairman.  Does  not  that  situation  really  constitute  the  best 
argument  for  this  investigation,  and  is  not  that  the  reason  why  this 
proposition  of  Government  investigation  was  put  on  it  in  the  Senate, 
because  the  financing  and  upkeep  of  these  railroads  is  a  question  that 
this  commission  ought  to  investigate  ? 

Commissioner  Clements.  Of  course,  I  do  not  know.  There  are 
some  who  believe  initially  in  Government  ownership  and  others  who 
apprehend  it  but  do  not  want  it  or  who  are  afraid  we  will  have  to 
have  it  as  the  last  alternative.  So  I  could  not  speak  for  that.  But 
undoubtedly  the  question  of  financing  railroads  in  order  to  adequately 
serve  the  public  to  the  extent  necessary  and  how  this  is  to  be  done, 
those  questions,  I  presume,  are  more  or  less  in  the  minds  of  those  who 
proposed  this  investigation.     There  is  nothing  new,  however,  in  this. 

The  Chairman.  Well,  is  it  not  really  the  most  pressing  and  em- 
barrassing question — the  question  of  financing  ? 

Commissioner  Clements.  Of  course,  it  is  a  thing  that  lies  right  at 
the  bottom  of  the  whole  problem  and  always  has.  We  hear  a  great 
deal  said  to  the  effect  that  unless  there  is  a  liberal  return  on  the 
investment  and  unless  in\'estments  are  made  safe  we  will  not  have 
more  roads,  we  will  not  have  the  extension  of  existing  roads,  and  the 
building  of  new  roads,  and  matters  of  that  sort.  In  general,  I  do 
not  know  how  an  extended  investigation  is  going  to  throw  any  light 
on  that.  If  people  are  not  going  to  invest  in  roads  without  a  prac- 
tical guaranty  of  what  they  may  choose  to  call  a  liberal  return  to 
be  measured  by  their  standards,  they  will  not  stay  in  the  game  and 
demand  returns  on  a  scale  to  which  the  public  is  not  willing  to  con- 
tribute and  keep  up;  it  just  becomes  a  question  of  whether  the  Gov- 
ernment will  own  the  roads  or  not,  or  will  have  to  own  them.  I  do 
not  know  how  a  general  investigation  is  going  to  throw  much  light 
on  such  a  question  as  that.  You  can  g3t  all  sorts  of  theories,  argu- 
ments, and  advice  about  it.  There  are  many  contributions  on  the 
subject  now  in  the  libraries. 

The  Chairman.  When  they  speak  of  the  guarantee  of  a  proper 
return  on  the  investment,  do  they  not  mean  that  there  will  be  some 
assurance  that  when  the  Government  regulates  the  issue  of  stocks 
and  bonds  that  the  commission  will  make  rates  that  would  permit  a 
fair  return? 

Commissioner  Clements.  Well,  the  commission  in  making  rates 
ought  to  take  into  account  the  cost  and  the  value  of  the  service,  the 
amount  of  the  investment,  the  value  of  the  property,  or  whatever 
the  basis  that  will  do  the  honest  thing  by  the  railroads  and  by  the 
public,  and  that  is  what  it  has  been  tr3^ing  to  do. 

Now,  of  course,  there  will  always  be  a  lot  of  roads  that  will  not 
receive  a  fair  or  liberal  return  on  their  investment  from  any  rates 
that  might  be  given  them,  because  they  are  not  built  where  they 
could  get  it,  or,  if  they  are,  they  have  been  capitalized  in  such  a  way 
that  there  would  be  nothing  coming  to  the  stockholders  on  account 
of  the  amount  of  the  bonds.     The  commission  has  always  endeavored 
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in  these  great  rate  cases  to  take  into  account  the  most  prosperous 
road,  the  weakest  road,  and  the  whole  family  together;  it  should  not 
take  into  account  their  finances  and  need  of  money  as  a  sole,  final, 
conclusive,  and  dominating  factor  in  the  case;  but,  on  the  other  hand, 
the  commission  has  not  lost  sight  of  it  and  has  not  failed  to  consider 
it  and  look  into  it  and  take  it  into  account  along  with  the  other  ques- 
tions that  bear  upon  the  reasonableness  of  a  rate. 

Mr.  EscH.  Might  not  a  commission  such  as  contemplated  in  this 
section  profitably  investigate  the  twilight  zone  existing  between 
State  and  Federal  jurisdictions  as  to  commerce  ? 

Commissioner  Clements.  You  mean  transportation? 

Mr.  EscH.  Yes.  There  has  been  no  such  investigation  made.  The 
tendency  is  toward  a  more  centralized  control  here  at  Washington, 
through  the  decisions  of  the  Supreme  Court  and  acts  of  Congress,  and 
there  seems  to  be  more  or  less  chafing  between  State  and  Federal  jur- 
isdictions. Might  it  not  be  also  possible  for  the  commission  to  inves- 
tigate that  ? 

Commissioner  Clements.  Undoubtedly. 

Mr.  EscH.  And  possibly  make  some  suggestions  leading  up  to 
cooperation  ? 

Commissioner  Clements.  Undoubtedly  it  could  investigate  that 
and  might  make  some  helpful  recommendations.  Cooperation  in 
the  decision  of  a  case  by  two  independent  tribunals  of  varying  juris- 
diction is  a  rather  hard  thing  to  have.  Whoever  is  authorized  to 
make  an  order  in  a  case  must  be  responsible  for  it,  and  if  you  bring 
into  that  act  another  tribunal  you  will  get  things  mixed  up.  I 
think  it  would  be  utterly  impracticable  to  work  out  any  workable 
system  of  regulation  in  that  way. 

The  Chairman.  Might  it  not  be  advisable  also  for  that  commission 
to  consider  the  question  of  roads  which  were  unwisely  built  and 
capitalized  beyond  any  possibility  of  profitable  return  on  the  capi- 
talization, and  find  out  some  way  of  treatment  of  such  roads  ? 

Commissioner  Clements.   Well,  it  might. 

Mr.  Rayburn.  Do  you  not  think  that  the  Interstate  Commerce 
Commission  is  in  better  shape  now  to  make  a  suggestion  of  that  kind 
than  a  joint  committee  of  Congress? 

Commissioner  Clements.  I  do  not  know.  I  would  not  want  to 
speak  offhand  about  the  fundamentals  of  a  question  of  that  sort. 

The  Chairman.  The  present  membership  of  the  commission  is 
pretty  well  loaded? 

Commissioner  Clements.  Oh,  yes.  I  want  to  repeat  that  I  do  not 
think  you  ought  to  add  anything  in  substance  to  the  duties  and  re- 
sponsibilities of  the  commission  in  any  of  these  matters  that  have 
been  recommended  or  in  any  others  until  you  pass  this  bill  or  some 
such  bill  that  will  give  us  two  more  members  and  authority  to  divide 
the  work  up,  because  the  valuation  work  is  getting  to  a  point  where 
it  needs  constant  attention. 

Mr.  Rayburn.  I  do  not  think  there  is  any  disagreement  in  the 
committee  about  that,  but  I  do  not  think  Judge  Adamson's  recurrence 
to  the  over-worked  commission  has  anything  to  do  or  any  connection 
with  a  congressional  investigation.  If  you  are  going  to  pass  this  bill 
before  this  committee  is  appointed  or  before  anything  is  done,  cer- 
tainly this  committee  of  Congress  that  is  appointed  should  not  have 
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anything  to  do  with  a  proposition  of  finding  out  whether  they  were 
needed  after  the  law  was  passed  and  the  extra  commissioners  were 
appohited  and  they  were  allov^ed  to  divide  themselves  into  sections. 

The  Chairman.  I  have  a  profound  impression  that  the  increase  of 
the  commission  and  the  subdivision  of  its  work  is  an  imperative  de- 
mand right  now,  regardless  of  what  would  be  done  as  to  a  joint  com- 
mission. 

Mr.  Rayburn.  I  think  so. 

The  Chairman.  And  I  am  frequently  recurring  to  it  because  I  am 
going  to  insist  on  reporting  it  out,  no  matter  what  goes  with  the  reso- 
lution. 

Mr.  Rayburn.  I  say  it  has  no  connection  with  this  resolution. 

The  Chairman.  Well,  I  asked  that  question  in  view  of  your  ques- 
tion that  the  passage  of  this  resolution  would  bar  this  legislation. 

Mr.  Dillon.  I  want  to  ask  a  question  on  a  point  that  was  referred 
to  by  Mr.  Esch  in  reference  to  cooperation  between  the  Interstate 
Commerce  Commission  and  State  railways  boards.  Why  is  it  not 
feasible  to  permit  cooperation  between  these  boards  and  allow  them 
to  hear  questions  jointly  and  then,  if  they  are  agreed,  to  enter  sepa- 
rate decrees  to  that  effect,  thereby  saving  millions  of  dollars  on  the 
physical  valuation  of  property.  Why  is  not  that  feasible  ?  I  have  a 
bill  before  this  committee  seeking  to  establish  cooperation  along  those 
lines. 

Commissioner  Clements.  Well,  the  commission,  of  course,  under 
the  law  is  required  to  find  all  of  these  facts  under  the  valuation  act, 
the  original  cost,  the  cost  to  date,  the  present  value,  the  depreciation, 
etc. 

Mr.  Dillon.  Now,  what  is  the  use  of  doing  that  twice  ?  What  is 
the  use  of  you  doing  it  and  the  State  doing  it  ? 

Commissioner  Clements.  We  are  required  to  do  it,  and  to  do  it 
by  State  lines.  Now,  if  you  put  the  Interstate  Commerce  Commis- 
sion and  the  Montana  commission  onto  it,  how  is  it  workable  ? 

Mr.  Dillon.  You  would  sit  jointly  by  subcommittee  or  otherwise, 
hear  the  evidence,  agree  upon  a  rate,  and  enter  a  separate  decree  in 
each  case.  Now,  if  there  is  a  disagreement  there  is  no  decree,  so  far 
as  the  two  boards  are  concerned;  but  in  case  of  an  agreement  each 
board  would  enter  a  decree — the  intrastate  board  enters  its  decree 
and  your  board  enters  its  decree. 

Commissioner  Clements.  That  is  possible  so  far  as  the  taking  of 
testimony  is  concerned.  We  take  that  together  now  sometimes 
where  it  can  be  usable  in  a  State  and  an  interstate  case. 

Mr.  Dillon.  I  want  to  say  that  in  case  we  report  Senate  joint 
resolution  No.  60, 1  would  like  to  see  that  element  embodied  in  it,  to 
have  the  commission  investigate  that  phase  of  the  case. 

Commissioner  Clements.  I  doubt  the  practicability  of  it,  beyond 
this  economic  way  of  taking  testimony  for  the  separate  use  of  each. 

The  Chairman.  I  think  it  would  be  covered  by  it,  anyhow. 

Commissioner  Clements.  I  doubt  the  practicability  of  it  and  I 
doubt  the  legality  of  it,  beyond  what  I  have  indicated. 

Mr.  Dillon.  It  would  be  legal  if  you  united  on  it  and  if  you 
cooperate. 

Commissioner  Clements.  If  the  Interstate  Commerce  Commission 
and  the  State  commission  of  Virginia  or  of  North  Carolina  sat  and 
heard  the  evidence  and  conferred  and  we  aU  intermingled  and  then 


J 


BILLS  AFFECTING   INTEKSTATE   COMMERCE.  83 

each  made  an  order,  I  suspect  that  Mr.  Thorn  would  come  into  court 
and  say,  if  he  did  not  hke  the  order,  that  it  was  not  an  independent 
act  of  the  commission  that  had  jurisdiction  of  the  matter  in  which 
he  was  interested,  because  we  had  intermingled  with  another  tribunal. 

Mr.  Dillon.  You  say  there  might  be  an  intermingling  of  the  two 
commissions,  but  you  would  hear  the  evidence  and  the  arguments 
and  you  would  enter  your  decree.  How  can  Mr.  Thom  or  anybody 
else  find  any  fault  with  your  system  of  cooperation  ? 

Commissioner  Clements.  I  only  suggest  that  as  a  reason  why  I 
have  any  doubt  about  it.  You  may  be  able  to  overcome  that 
difficulty. 

Mr.  Stephens.  It  seems  to  me  that  in  making  this  physical  ex- 
amination of  the  railroads  there  might  certainly  be  some  sort  of 
correlation  of  the  work  of  the  several  employees  and  of  the  use  of 
the  money  that  is  being  expended  in  making  this  investigation. 

Commissioner  Clements.  You  are  speaking  of  the  valuation  of  the 
railroads  ? 

Mr.  Stephens.  I  am  speaking  of  the  physical  valuations  of  the 
roads.  In  making  the  physical  valuations  ought  not  the  two  bodies, 
the  State  commission  and  the  Interstate  Commerce  Commission,  work 
in  harmony  ? 

Commissioner  Clements.  If  the  State  commission  wants  it 

Mr.  Decker.  Might  it  not  be  considered  wise  for  one  of  them  to 
formulate  the  rules  ? 

Mr.  Stephens.  It  might  be. 

Mr.  Decker.  Is  it  your  idea  that  the  Interstate  Commerce  Com- 
mission should  join  with  the  other  commissions  in  making  the  rules? 

Mr.  Stephens.  That  is  what  I  had  in  mind. 

Mr.  Decker.  The  State  commission  would  have  its  own  inde- 
pendent rules. 

Mr.  Dillon.  You  can  formulate  the  rules  so  that  you  can  get  unity 
of  action. 

Mr.  Decker.  Who  would  have  the  right  to  formulate  the  rules  by 
which  the  work  should  be  done  ? 

Commissioner  Clements.  I  think  if  you  apply  that  process  of 
cooperation  either  as  to  the  rate  cases  or  as  to  the  valuation  of  rail- 
roads you  would  make  it  very  cumbersome. 

Mr.  Dillon.  Take  my  State,  for  instance.  We  have  a  commission 
which  now  spends  possibly  $150,000  a  year  on  its  work.  You  are 
going  to  do  the  same  thing? 

Commissioner  Clements.  You  are  speaking  of  valuation? 

Mr.  Dillon.  Yes. 

Commissioner  Clements.  Of  course,  we  are  acting  under 

Mr.  Dillon  (interposing).  How  could  those  immense  expenditures 
be  avoided  ? 

Commissioner  Clements.  We  are  acting  under  the  direction  of 
Congress,  given  us  in  the  valuation  act,  to  do  this  work  completely  and 
to  segregate  it  by  State  lines,  and  I  suppose  the  intention  was  to  have 
the  valuation  in  each  State  separate,  so  that  it  would  be  available  for 
each  State.  We  have  now  before  us,  and  have  had  from  the  begin- 
ning, a  committee  of  representatives  of  the  State  commissions  organ- 
ized by  the  authority  of  the  convention  of  the  State  railroad  commis- 
sions, and  they  are  in  constant  touch  with  us.  They  appear  and  argue 
all  sorts  of  questions,  along  with  the  representatives  of  the  railroads, 
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and  they  will  also  be  heard  when  wo  come  to  the  final  questions  of 
valuation.  In  the  same  way  they  file  briefs.  They  have  a  closely 
organized  w^orking  committee  which  represents  the  States  in  this 
valuation  w^ork,  and  it  is  thoroughly  recognized  by  the  Interstate 
Commerce  Commission.  They  are  heard  in  the  various  matters  just 
as  other  representatives  are  heard. 

Mr.  Stephens.  Your  view  is  that  the  State  really  does  not  need  to 
make  this  physical  examination,  and  that  the  law  passed  by  Congress 
contemplated  that  the  investigation  should  be  made  according  to 
State  lines,  so  that  the  vStates  could  avail  themselves  of  the  results  of 
the  investigation. 

Commissioner  Clements.  Yes. 

Mr.  Stephens.  Then  I  would  like  to  ask  Judge  Dillon  why  it  is 
necessary  for  his  State  to  spend  that  money? 

Mr.  Dillon,  The  States  commenced  their  procedure  before  the 
Federal  Government  commenced  its  procedure.  The  States  of  Wis- 
consin, Minnesota,  and  numerous  other  States  commenced  their  pro- 
cedure before  the  Federal  Government  began. 

Mr.  EscH.  The  States  of  Michigan,  Illinois,  and  Oregon  also  did 
that. 

Mr.  Dillon.  They  are  spending  all  this  money  in  the  valuation  of 
railroads,  and  you  are  doing  the  same  thing.  I  was  wondering  if 
there  is  any  good  reason  for  duplicating  that  work  and  having  the 
States  spend  their  money  for  doing  the  same  thing  which  you  are 
doing  ? 

Mr.  EscH.  But  hereafter  no  other  States  will  make  that  expendi- 
ture for  the  same  purpose. 

Commissioner  Clements.  I  presume  that  will  be  the  natural  trend. 

Mr.  EscH.  It  will  save  the  expenditure  of  that  money  by  the 
States  hereafter. 

Mr.  Dillon.  By  the  time  you  get  through  with  it,  it  will  have  to 
be  done  again. 

Mr.  EscH.  You  are  proposing  to  keep  this  up  year  by  year.  In 
the  original  resolution  offered  by  Senator  Newlands,  there  was  no 
provision  in  regard  to  the  question  of  Government  ownership,  and 
this  Government  has  never  made  an  inquiry  on  that  particular 
subject  matter,  so  far  as  I  know,  nor  has  any  State.  Do  you  think 
it  would  be  a  wise  proposition  for  this  proposed  commission  to  investi- 
gate that  very  large  subject,  in  view  of  the  growing  interest  in  the 
matters  concerned  with  Government  ownership,  and  in  view  of  the 
precedent  the  Government  has  already  established  in  the  construc- 
tion of  a  railroad  in  Alaska  ? 

Commissioner  Clements.  That  is  a  large  question  of  public  policy. 
You  could  not  suggest  a  bigger  one,  perhaps,  in  scope  and  importance. 
Of  course,  it  is  a  matter  you  could  investigate  a  long  time.  In  doing 
so  you  might  convince  the  public  in  one  direction  or  in  the  other. 
After  all,  I  think  the  public  generally  will  finally  determine  the 
question  whether  or  not  regulation  and  private  ownership  are  suc- 
cessful. I  do  not  think  it  is  the  American  idea,  generally,  to  have 
Government  ownership,  with  all  that  would  foUow,  putting  the  rail- 
roads and  the  employees  and  organized  labor  and  everything  of  that 
sort  into  politics.  That  is  what  it  would  do.  I  do  not  beUeve  in 
Government  ownership,  save  as  the  last  resort,  and  I  think  the  only 
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way  you  can  prevent  it  and  postpone  it  is  to  make  regulation  success- 
ful, fair,  and  just. 

Mr.  Stephens.  I  suppose  it  has  occurred  to  you,  as  it  has  to  most 
men  who  have  thought  about  this  subject,  that  just  taking  it  as  a 
general  proposition,  we  have  two  boclies,  the  commissions  of  the 
various  States  and  the  Interstate  Commerce  Commission  representing 
the  people.  Of  course,  ostensibly,  they  represent  all  the  railroads  as 
well  as  the  people,  but,  as  a  matter  of  fact,  they  speak  more  partic- 
ularly for  the  people,  and  the  attorneys  for  the  railroads  speak  for 
the  railroads.  We  have  the  railroads  in  the  position  or  attitude  of 
having  two  bosses,  and  one  wants  high  rates  and  other  wants  low 
rates.  Is  it  possible  for  the  railroads  ever  ultimately  to  succeed  with 
these  two  bosses  haggling  over  them  ? 

Mr.  Rayburn.  That  question  is  based  upon  a  false  hypothesis 
altogether.  The  various  railroad  commissions  of  the  country  ate  not 
supposed  to  be  against  the  railroads. 

Mr.  Stephens.  Practically,  they  are.  They  contend  with  the 
attorneys  of  the  railroads.  They  are  supposed  to  represent  all,  as  a 
matter  of  fact. 

Mr.  Rayburn.  They  are  the  judges;  that  is  aU  they  are. 

Mr.  Stephens.  In  my  State  we  elect  them;  the  people  elect  them. 

Commissioner  Clements.  I  do  not  know  how  far  there  is  justifica- 
tion in  saying  there  would  be  haggling,  as  has  been  suggested.  I 
would  not  admit  that  as  true. 

The  Interstate  Commerce  Commission  hears  cases  that  are  presented 
to  it  which  arise  under  its  authority,  and  in  exercise  of  its  best  judg- 
ment suspends  proposed  increases  of  rates  until  it  makes  investiga- 
tions. There  are  three  ways  in  which  these  questions  may  arise: 
Upon  formal  complaint,  upon  suspension  of  proposed  new  schedules, 
and  upon  inquiry  initiated  by  the  commission. 

In  any  event,  the  commission  can  make  no  order  except  after  in- 
vestigation and  full  hearing,  when  all  persons  interested  have  been 
heard,  and  I  do  not  think  the  commission  stands  in  any  different 
attitude  toward  them  than  a  court  does  when  it  decides  against  them. 
Many  of  the  court  decisions  are  against  the  railroads  and  many  of  them 
are  in  favor  of  the  railroads.  Many  of  the  decisions  of  the  Interstate 
Commerce  Commission  are  for  the  railroads,  while  many  of  them  are 
against  the  railroads. 

We  deal  with  about  a  thousand  cases  a  year.  Undoubtedly,  where 
a  system  runs  across  or  through  half  a  dozen  States,  and  it  has  to 
respond  to  the  requirements  of  that  many  State  commissions,  as  well 
as* to  the  requirements  of  the  Interstate  Commerce  Commission,  it  is 
more  troublesome,  unquestionably,  than  it  would  be  if  there  was  only 
one  tribunal. 

Mr.  Stephens.  My  thought  was  that  the  situation  is  such  that  the 
ultimate  solution  would  have  to  be  Government  ownership  if  the  rail- 
roads can  not  finance  themselves.  If  the  rate-making  power  is  in- 
vested in  the  people,  and  they  are  vitally  interested  in  low  rates,  and 
they  are  going  to  insist  upon  having  rates  so  low  that  the  railroads 
will  be  unable  to  have  the  speculative  value  in  stocks  which  they 
would  otherwise  have,  my  thought  was  that  ultimately  we  would  come 
to  Governnient  ownership — sooner  or  later — under  this  system  of  reg- 
ulation, which  I  approve  of.     I  do  not  know  how  else  we  can  do  it. 
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Commissioner  Clements.  Of  course,  there  is  danger  if  regulation 
breaks  down,  and  if  the  railroads  say  they  will  not  enlarge  and  will 
not  do  what  is  necessary  in  that  direction  unless  they  can  finance  on 
such  a  basis  as  they  may  demand  and  that  is  more  liberal  than  the 
people  can  stand.  I  do  not  see  any  escape  from  it,  undesirable  as  it  is. 
I  do  not  think  it  has  been  demonstrated  yet  that  the  railroads  can  not 
finance  themselves.  This  is  not  the  only  time  when  there  have  been 
railroads  in  the  hands  of  receivers.  Look  back  in  the  nineties  and 
you  will  find  a  similar  situation.  It  is  not  peculiar  to  the  railroads. 
It  happens  to  all  lines  of  business  at  times.  The  public  does  not 
demand  rates  less  than  are  reasonable. 

Mr.  Rayburn.  Do  you  not  think  the  Interstate  Commerce  Commis- 
sion, as  it  is  composed,  has  had  a  disposition  to  allow  the  railroads  such 
rates  that  will  give  them  a  fair  return  on  an  honest  capitalization? 
That  Is  the  intention  of  the  Interstate  Commerce  Commission,  is  it 
not? 

Commissioner  Clements.  I  think  so.  In  a  business  so  tremendous 
as  this,  to  be  supported  ultimately  by  rates  paid  by  the  public,  the 
roads  should  be  financed  with  a  minimum  of  the  speculative  element 
referred  to ;  for  if  the  public  must  pay  rates  to  carriers  sufficient  at  all 
times  to  take  care  of  the  financing  it  would  undoubtedly  be  much 
cheaper  to  finance  them  under  Government  ownership  than  to  do  so 
upon  speculative  bases.  Investers  must  be  reasonable  as  well  as  the 
rate  payers  if  we  are  to  escape  Government  ownership. 

The  Chairman.  I  would  like  to  caU  your  attention  to  this  fact.  Is 
it  not  a  fact  that  the  matter  of  discrimination  has  been  complained 
of  more  by  the  people  than  the  matter  of  high  rates,  and  you  have 
had  more  trouble  with  the  question  of  discrimination  than  with  the 
question  of  rates  ? 

Commissioner  Clements.  Undoubtedly  that  has  been  a  large  fea- 
ture of  this  situation  from  the  beginning.  It  was  one  of  the  moving 
causes  which  led  to  the  passage  of  the  original  act,  and  it  has  been 
before  the  commission  ever  since. 

The  Chairman.  Do  you  not  believe  that  the  Interstate  Com.merce 
Com.mission  and  the  people  would  be  willing  to  sustain  the  railroads 
and  allow  them  fair  rates  if  they  would  cease  discrimination? 

Commissioner  Clements.  I  think  every  body  of  fair-minded  men 
and  the  people  as  a  whole,  a  great  majority  of  them,  would  not  hesi- 
tate in  keeping  rates  that  would  fairly  sustain  an  honest  investment 
in  railroads,  under  honest  management.  These  questions  arise  as  to 
what  the  value  is,  and  when  a  road  is  seized  by  a  syndicate  that 
manipulates  that  road  and  its  securities  and  takes  off  the  process 
and  turns  them  into  private  pockets,  such  as  has  been  done  in  some 
instances  that  I  have  mentioned,  we  are  told  that  the  money  is  gone^ 
but  that  the  road  is  here,  and  the  people  must  be  serveci,  and  it 
takes  money  to  serve  them. 

The  Chairman.  When  a  railroad  discriminates  agamst  one  town 
in  favor  of  a  competitor  and  tries  to  explain  their  reason  for  it,  it 
always  reminds  me  of  the  case  of  the  darkey  who,  in  trying  to  ex- 
plain why  he  was  a  Baptist  said  he  was  a  Baptist  because  he  did  not 
have  sense  enough  to  explain  away  the  Scriptures. 

Mr.  Stephens.  In  connection  with  your  statement  in  regard  to 
the  wrecking  of  railroads,  this  wrecking  business  has  been  going  on 
rather  extensively  for  8  or  10  years.     I  want  to  ask  you  what  you 
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are  going  to  do  to  stop  it?  The  Interstate  Commerce  Commission 
is  not  doing  anything  to  stop  it,  is  it  ? 

Mr.  Rayburn.  We  are  trying  to  give  them  a  law  so  that  they  can 
stop  it. 

Commissioner  Clements.  That  has  not  been  going  on  only  during 
the  last  8  or  10  years.     It  goes  way  back. 

There  is  not  so  much  of  it  now  as  there  used  to  be.  It  has  become 
more  disrespectable  to  do  those  things  now.  While  there  is  too 
much  of  it  going  on  even  now,  there  will  always  be  some  of  it.  I 
think  this  proposed  control  of  the  issuance  of  stocks  and  bonds 
through  holding  companies  and  by  the  carriers  themselves  would 
have  a  great  tendencey  to  suppress  such  financial  manipulations. 

Mr.  Stephens.   This  biU,  you  think,  would  practically  stop  it  ? 

Commissioner  Clements.  I  think  it  would  to  a  great  extent. 
That  is  my  own  personal  view  about  it.  You  must  not  understand 
me  when  I  say  that,  in  the  extent  to  which  I  go  in  my  faith  in 
that  bill  as  a  remedy,  I  am  speaking  the  views  of  each  member 
of  the  commission.  I  am  sure  Mr.  Meyer  did  not  think  it  was  nec- 
essary to  go  that  far.  That  has  been  explained  of  record  here.  I 
referred  to  it  the  last  time  I  was  before  the  committee.  I  think 
that  bill  would  go  a  long  way,  although  it  might  not  cure  that  alto- 
gether. 

Mr.  Stephens.  Would  it  be  a  proper  question  to  ask  you  if  you 
do  not  think  that  it  would  be  wise  for  us  to  report  that  bill  instead 
of  waiting  upon  this  proposed  commission  six  months  or  a  year  ? 

Commissioner  Clements.  Which  bill? 

Mr.  Stephens.  The  Rayburn  biU.  Do  you  not  think  it  would  be 
better  to  attempt  to  pass  that  instead  of  waiting  for  the  report  of  this 
proposed  commission  ? 

Commissioner  Clements.  That  is  my  view,  providing  that  bill  car- 
ried with  it  an  increase  in  the  membership  of  the  commission,  and 
also  gave  us  the  authority  to  divide  up  the  work.  But  as  it  is  now 
there  is  no  use  in  doing  that  without  giving  us  the  facilities  with  which 
to  deal  with  the  matter.  I  do  not  think  it  ought  to  be  done  until  we 
have  been  given  sufficient  facilities. 

Mr.  Dillon.  Would  you  say  it  would  be  better  to  provide  that  the 
work  proposed  to  be  done  by  the  Senate  resolution  should  be  done  by 
the  Interstate  Commerce  Commission  or  by  a  special  joint  committee 
of  five  Members  of  the  Senate  and  five  Members  of  the  House  ? 

Commissioner  Clements.  I  would  not  want  to  express  the  opinion 
that  the  Interstate  Commerce  Commission  can  do  it  better  than  Con- 
gress can. 

Mr.  Dillon.  You  are  pretty  well  equipped  along  those  lines  for  the 
doing  of  that  character  of  work. 

Commissioner  Clements.  If  we  undertook  it,  and  if  the  scope  of  the 
work  remained  as  is  proposed  in  the  joint  resolution,  it  could  not  be 
done  by  the  Interstate  Commerce  Commission  if  the  commission  is 
going  to  keep  up  with  the  work  which  we  are  obliged  now  to  do  under 
the  law.  It  would  require  a  great  many  hearings,  and  that  would 
practically  exclude  the  current  work  of  the  commission,  especially  if 
we  heard  any  considerable  number  of  people  who  would  have  views 
on  the  questions  referred  to  in  the  joint  resolution. 

The  law  requires  us  now,  in  cases  where  we  suspend  a  proposed  rate, 
to  expedite  those  cases,  and  we  have  to  give  them  precedence  in  order 
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to  get  through  with  them  in  10  months;  otherwise  the  carriers  may 
put  the  new  rates  into  effect  without  waiting  any  further  for  us.  I  do 
not  say  they  always  do  that,  but  I  am  just  referring  to  the  require- 
ments of  the  law,  and  to  the  fact  that  because  of  the  requirements  of 
the  law  we  have  to  give  them  special  consideration.  Our  authority 
over  them  expires  in  10  months. 

The  Chairman.  You  have  given  us  a  pretty  broad,  general  discus- 
sion of  the  subject,  and  if  there  are  no  further  questions  I  think  we 
would  like  to  hear  some  of  the  other  members  of  the  commission. 

Commissioner  Clements.  I  would  like  you  to  hear  the  other  mem- 
bers of  the  commission. 

The  Chairman.  We  will  be  glad  to  hear  Mr.  Clark. 

STATEMENT  OF  HON.  EDGAR  E.   CLARK,  A  MEMBER  OF  THE 
INTERSTATE  COMMERCE  COMMISSION. 

Mr.  Clark.  Mr.  Chairman,  I  have  no  formal  statement  to  make, 
and  I  would  rather  answer  questions  than  attempt  to  make  a  formal 
statement. 

The  Chairman.  If  you  have  any  suggestions  to  make  we  will  be 
glad  to  hear  them. 

Mr.  Clark.  I  would  like  to  add  a  few  words  to  what  Mr.  Clements 
has  srid  in  reference  to  one  or  two  subjects. 

The  Chairman.  You  understand  what  the  committee  wants  is  an 
expression  of  your  views  in  reference  to  the  propriety  of  this  pro- 
posed investigation  into  the  conditions  of  the  existing  law. 

^Ir.  Clark.  I  am  going  to  call  attention  to  the  fact  that  in  the 
commission's  annual  report  for  the  last  fiscal  year,  submitted  at  the 
opening  of  the  present  session  of  Congress,  we  incorporated  a  special 
request  for  the  enactment  of  legislation  on  two  points,  and  said  that 
we  thought  that,  without  prejudice  to  any  general  investigation 
which  the  Congress  might  see  fit  to  authorize,  they  ought  to  have 
prompt  consideration.  We  knew  Congress  was  going  to  be  asked  to 
institute  an  investigation  along  the  general  lines  proposed  in  this 
resolution.  We  hoped  that  those  two  matters  would  not  be  sub- 
jected to  delay  or  to  being  held  up  by  any  investigation  such  as  is 
here  proposed. 

I  think  that  if  this  resolution  as  it  stands  is  adopted  by  the  House 
and  becomes  a  joint  resolution  of  Congress,  it  will,  in  all  fairness,  and 
as  a  matter  of  fact,  commit  Congress  to  the  proposition  that  there 
shall  be  no  further  amendment  of  the  act  to  regulate  commerce, 
and  no  legislation  affecting  the  Interstate  Commerce  Commission  or 
its  work  until  this  investigation  has  been  completed. 

Mr.  Rayburn.  I  will  state  that  is  the  absolute  fact.  In  talking 
to  the  man  who  recommended  it 

The  Chairman  (interposing).  What  would  you  think  of  the  sugges- 
tion to  amend  the  resolution  at  the  end,  so  that  there  may  be  a  provi- 
sion which  will  state  that  these  matters  you  have  referred  to  shall  be 
considered  ? 

Mr.  Clark.  I  should  second  such  a  proposition.  l 

Mr.  Stephens.  Do  you  think  the  question  of  increasing  the  Inter-    | 
state  Commerce  Commission's  membership  by  two  is  essentially  or 
necessarily  involved  in  this  resolution  ? 
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Mr.  Clark.  I  think  it  is  essentially  held  up  under  the  terms  of  this 
resolution,  which  provides  for  an  investigation  into  all  proposed 
changes  in  the  organization  of  the  Interstate  Commerce  Commission 
and  the  act  to  regulate  commerce. 

Mr.  Stephens.  You  think  the  word  '^organization"  covers  that 
proposition  ? 

Mr.  Clark.  I  think  it  is  intended  to  do  so. 

The  Chairman.  Suppose  that  resolution  is  amended  by  the  addi- 
tion of  words  which  shall  provide  that  the  adoption  of  this  resolution 
shall  not  prevent  the  consideration  of  bills  in  reference  to  the  matters 
you  have  spoken  of. 

Mr.  Clark.  I  think  that  would  take  care  of  that  objection. 

Mr.  Sterling.  What  bills  ? 

The  Chairman.  The  first  part  of  the  Rayburn  bill,  and  if  Mr.  Ray- 
burn  insists  that  the  latter  part  of  his  bill  be  included  too,  then  the 
entire  Rayburn  bill,  and  then  what  is  known  as  the  chairman's  bill. 

Mr.  Clark.  The  points  I  had  particular  reference  to  are  covered 
first  in  the  Chairman's  bill  to  enlarge  the  commission,  and  give  it 
authority  to  so  divide  itself  that  it  may  properly  perform  its  work. 
The  second  is  the  amendment  to  section  20  of  the  act,  which  would 
give  us  access  to  the  correspondence  files  of  the  carriers.-  On  that 
point  I  would  like  to  add  a  word  to  what  Mr.  Clements  said. 

Mr.  Rayburn.  Did  you  not  make  another  recommendation  in 
reference  to  the  control  of  the  issuance  of  securities  ? 

Mr.  Clark.  We  made  other  recommendations  in  our  annual  report, 
but  these  are  the  two  measures  we  emphasized. 

The  Chairman.  That  matter  would  not  be  precluded,  if  we  have 
an  amendment  to  this  resolution  to  the  effect  that  the  passage  of 
this  resolution  shall  not  prevent  the  consideration  of  these  other 
matters. 

Mr.  EscH.  Mr.  Clark,  were  the  members  of  the  Interstate  Com- 
merce Commission  called  before  the  Senate  committee  before  this 
resolution  was  reported  to  the  Senate  ? 

Mr.  Clark.  I  do  not  think  so.  I  was  away  ill  for  about  three 
weeks,  so  that  I  am  not  positive  about  that,  but  I  do  not  think  they 
were. 

Commissioner  Clements.  There  was  no  hearing. 

Mr.  Clark.  I  want  to  say  further  in  reference  to  the  question  in 
regard  to  the  necessity  for  an  amendment  to  section  20,  giving  the 
commission  access  to  correspondence  files^of  carriers,  that  we  did  not 
have  any  difficulty  in  connection  with  that  matter  until  we  ran  up 
against  it  in  the  investigation  of  the  Louisville  &  Nashville  road,  in 
response  to  a  resolution  passed  by  the  Senate.  Since  then  the  Su- 
preme Court  of  the  United  States  has  held  that  the  act  as  it  stands 
does  not  give  the  commission  access  to  such  files,  and  that  being  the 
construction  placed  upon  the  law,  it  seems  to  me  perfectly  obvious, 
applying  the  rules  of  ordinary  human  conduct,  that  the  refusals  will 
multiply  whenever  there  is  occasion  for  refusal.  I  am  not  criticizing 
the  carriers  for  standing  on  their  legal  rights. 

Mr.  Sims.  Did  the  Supreme  Court  hold  that  the  carriers  could  refuse 
to  allow  you  to  have  access  to  all  their  correspondence  files  ? 

Mr.  Clark.  Yes,  sir. 

Mr.  Sims.  I  understood  that  the  Louisville  &  Nashville  road  objected 
to  giving  the  commission  access  to  its  files  which  existed  prior  to  the 
passage  of  the  Hepburn  Act. 
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Mr.  Clark.  The  general  consul  of  the  Louisville  &  Nashville  road 
asked  us  to  so  interpret  the  act  as  to  give  us  no  access  to  any  corre- 
spondence antedating  the  passage  of  the  Hepburn  Act.  We  declined 
to  do  that.  We  could  not  see,  and  we  can  not  now  see,  how  we  could 
sa}^  that  as  to  correspondence  we  have  the  right  of  access  only  sub- 
sequent to  the  enactment  of  the  Hepburn  Act  and  as  to  other  files 
and  records  we  have  the  right  of  access  prior  to  the  passage  of  that  act. 

Mr.  Sims.  Does  the  Supreme  Court  decision  apply  to  correspondence 
since  that  date  ? 

Mr.  Clark.  The  decision  is  that  we  have  no  right  of  access  to  any 
correspondence.  The  court  held  that  correspondence  is  not  included 
in  the  records,  memoranda,  and  data  to  which  the  commission  is 
given  right  of  access. 

Mr.  Sims.  In  other  words,  the  decision  of  the  Supreme  Court  in- 
cludes more  than  the  counsel  of  the  Louisville  &  Nashville  Railroad 
asked  to  be  considered  ? 

Mr.  Clark.  It  is  my  impression  that  if  we  had  acceded  to  their 
request  and  given  the  act  the  interpretation  they  asked  for,  there 
would  have  been  no  refusal  to  give  us  access  to  the  correspondence 
subsequent  to  that  date.  We  could  not  do  that  without  giving 
away  the  entire  provision  of  the  act,  and  then  they  stood  on  their 
rights  as  they  believed  them  to  be  under  the  act,  and  the  Supreme 
Court  gave  them  the  relief  they  asked  for. 

Mr.  Dillon.  You  consider  those  two  points  you  have  referred  to  as 
emergency  matters  which  are  now  needed  ? 

Mr.  Clark.  Those  are  two  emergency  matters. 

Mr.  Dillon.  In  reference  to  the  matter  of  access  to  the  correspond- 
ence files  and  the  matter  of  the  increase  in  the  membership  of  the 
commission. 

Mr.  Clark.  Those  are  the  two  questions  in  which  the  commission 
is  most  interested  at  the  moment. 

Without  undertaking  to  dilate  upon  the  work  and  the  duties  of  the 
commission,  I  say  that  the  increase  in  the  membership  and  the 
power  to  subdivide  is  of  especial  importance,  in  view  of  this  great  valua- 
tion work.  It  is  a  stupendous  undertaking  which  is  costing  the  Gov- 
ernment and  the  railroads  a  great  deal  of  money.  It  is  a  work  as  to 
which  there  are  no  precedents,  and  it  is  essential  and  vastly  im- 
portant that  it  should  rest  on  sound  principles  of  law  and  of  right. 

Now,  the  minor  questions  that  come  to  the  com.mission  for  decision 
in  connection  with  that  work  as  it  is  progressing  are  multiplying. 
There  are  many  still  coming,  and  there  are  many  other  very  important 
questions  yet  to  come.  Under  the  present  condition  of  the  com- 
mission's work,  it  is  a  physical  impossibility  for  the  commissioners  to 
give  the  valuation  work  the  attention  it  demands  and  give  the  rate 
cases  which  the  commission  was  primarily  created  to  consider  and 
decide  the  attention  they  should  have  and  that  they  demand.  It  is 
practically  impossible  to  consider  and  decide  suspension  cases  satis- 
factorily in  the  time  set.  Therefore  there  ought  to  be  a  subdivision 
of  the  commission  to  handle  the  valuation  work,  and  the  members 
thereof  ought  not  go  be  obliged  to  devote  their  attention  to  other 
branches  of  the  work. 

The  Chairman.  I  think  the  committee  fairly  understands  the 
position  ^f  the  commission  as  to  the  desirability  of  the  enactment  of 
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the  legislation  you  have  referred  to,  but  you  have  not  yet  said  any- 
thing in  regard  to  the  desirability  of  this  proposed  investigation. 

Mr.  Decker.  With  all  this  work  going  on,  upon  what  basis  do  you 
arrive  at  the  conclusion  that  two  ni.en  will  be  sufficient  to  do  this 
gigantic  work  ? 

Mr.  Clark.  Without  any  criticism  whatever  of  my  colleagues,  I 
desire  to  say  I  was  in  favor  of  asking  for  more. 

Mr.  Stephens.  Do  you  not  think  the  addition  of  two  men  would 
give  you  practically  three  commissions  ? 

Mr.  Clark.  I  think  that  would  make  it  possible  to  get  along  with 
the  work  in  a  satisfactory  way. 

Mr.  Decker.  It  is  your  idea  that  you  need,  for  the  work  you  are 
doing  now,  for  the  work  for  which  the  commission  was  originally 
established,  and  the  valuation  work,  that  two  more  men  are  neces- 
sary to  do  that,  without  adding  any  more  work  to  the  commission  ? 

Mr.  Clark.  I  think  the  work  at  present  in  hand  will  be  ample  to 
keep  those  men  busily  engaged. 

The  Chairman.  At  the  time  the  law  was  amended  by  the  passage 
of  the  Hepburn  Act,  the  committee  recommended  the  passage  of  a  bill 
along  the  lines  you  have  suggested.  The  House  passed  that  bill,  but 
the  Senate  did  not  pass  it. 

Mr.  Sims.  You  think  if  the  work  involved  in  this  resolution  were 
added  to  the  work  now  being  done  by  the  commission  you  would 
have  your  hands  full  ? 

Mr.  Clark.  It  would  be  im.possible  for  us  to  do  it,  Mr.  Sims,  except 
by  delegating  this  work  or  our  other  work  to  subordinates. 

The  Chairman.  The  committee  understands  your  desire  in  that 
respect,  I  think.  Do  you  think  the  proposed  investigation  and  the 
discussions  and  the  reports  of  such  a  joint  committee  would  hkely 
secure  information  which  would  prove  valuable  for  subsequent  legis- 
lation on  the  subject  ? 

Mr.  Clark.  I  think  it  would  be  very  helpful  if  the  legislation  is  to 
branch  out  in  fields  that  have  not  heretofore  been  covered  by  legisla- 
tion. I  doubt  if  it  is  going  to  bring  any  added  information  as  to  legis- 
lation already  enacted.  I  think  it  would  be  vastly  preferable  to  a 
recodification  of  the  laws  as  they  now  stand,  done  by  some  committee 
that  did  not  have  that  familiarity  with  the  subjects  which  the  joint 
committee  proposed  in  this  resolution  would  have. 

The  Chairman.  You  think  the  value  of  the  investigations  would 
involve  some  modification  of  the  present  system  ? 

Mr.  Clark.  I  imagine  that  is  what  is  contemplated  by  the  original 
proponents  of  the  plan.  I  think  it  is  perfectly  obvious  that  this  reso- 
lution covers  questions  of  public  policy  of  tremendous  importance. 

The  Chairman.  And  in  that  would  consist  its  value. 

Mr.  Clark.  Yes;  I  think  so. 

Mr.  Rayburn.  One  instance  of  tliat  would  be  the  right  of  the  joint 
committee,  under  this  resolution,  to  investigate  the  question  of  incor- 
poration, or  the  control  of  incorporation.  Now  they  are  under  State 
charters,  and  whenever  they  are  attacked  by  the  Federal  Government 
they  seek  refuge  under  their  State  charters.  Would  there  not  be  an 
opportunity  for  this  joint  committee  to  say  whether  there  might  not 
be  a  plan  evolved  for  the  Federal  incorporation  of  carriers  ? 

Mr.  Clark.  Yes;  and  that  would  bring  up  the  subject  of  Govern- 
ment ownership,  about  which  there  are  many  views.     Some  people  on 
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either  side  have  positive  views,  but  they  do  not  always  know  why  they 
have  them.  Any  plan  for  incorporation,  both  by  the  States  and  by 
the  Federal  Government,  is,  I  think,  of  doubtful  value. 

The  Chairman.  We  will  hear  you  further,  Mr.  Clark,  to-morrow 
morning  at  half-past  10  o'clock. 

(Thereupon,  at  11.55  o'clock  a.  m.,  the  committee  adjourned,  to 
meet  to-morrow,  Thursday,  February  24,  1916,  at  10.30  o'clock  a.  m.) 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 

Thursday,  Fehruar'y  24,  1916. 
The  committee  met  at  10.30  o'clock  a.  m.,  Hon.  William  C.  Adam- 
son  (chairman)  presiding. 

The  Chairman.  Mr.  Clark,  you  may  proceed. 

ADDITIONAL  STATEMENT  OF  HON.  EDGAR  E.  CLARK,  MEMBER 
INTERSTATE  COMMERCE  COMMISSION. 

Mr.  Clark.  For  a  moment  I  want  to  refer  to  one  or  two  matters 
that  were  touched  upon  yesterda}^  In  addition  to  the  subjects  that 
were  referred  to  as  open  for  investigation  under  this  resolution  I 
think,  perhaps,  it  is  well  to  call  attention  to  the  fact  that  the  general 
policy  of  the  Congress,  as  shown  in  legislation  so  far,  has  been  to  leave 
water  carriers  free  from  regulation  as  to  port-to-port  traffic,  and  to 
encourage  free  and  unlimited  competition  between  them.  However, 
there  are  a  great  many  people  who  think  that  the  operation  of  water 
carriers  in  domestic  traffic  ought  to  be  subject  to  the  same  regulation 
as  are  the  railroads;  there  are  others  who  go  farther  and  think  that 
we  ought  to  regulate  the  activities  and  the  rates  of  ocean  carriers  be^ 
tween  our  country  and  foreign  countries.  That  is  another  question 
of  great  importance  which  seems  to  me  to  be  purely  one  of  public 
policy. 

We  understand  that  the  purpose  of  this  resolution,  primarily,  is 
to  go  comprehensively  into  an  investigation  of  these  big  questions 
that  affect  transportation  in  this  country  and  that  the  purpose  of  it 
is  not  to  criticize  or  find  fault  with  the  existing  legislation  or  the 
manner  in  which  it  has  been  administered.  The  act  in  point  of 
phraseology  is  open  to  the  criticism  that  in  some  part  it  is  not 
worded  as  clearly  as  it  might  be.  The  act  is  the  result  of  experi- 
ment and  experience.  It  was  enacted  when  there  was  a  necessity 
for  such  legislation  and  a  general  demand  for  it.  It  has  been  amended 
from  time  to  time  in  the  light  of  the  experiences  had  under  it  and 
in  the  light  of  the  necessity  for  further  legislation  and  expansion  of 
the  field.  In  those  particulars  in  which  the  present  act  is  on  its 
face  open  to  different  interpretations  it  has  been  construed,  and  the 
whole  history  of  the  act  to  regulate  commerce  and  of  all  its  amend- 
ments is  one  of  almost  continued  litigation.  Therefore  we  think 
that  any  amendment  whatever  to  the  existing  act  should  be  studied 
with  great  care  in  order  that  a  mere  change  of  phraseology  to  make 
it  clearer  to  the  average  reader  would  not  upset  the  decisions  that 
have  been  made  and  precipitate  the  litigation  over  again. 
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The  Chairman.  I  suppose  every  change  inaugurates  a  new  chain 
of  htigation  ? 

Mr.  Clark.  Yes,  sir;  that  has  been  the  experience,  and  we  have 
thought  that  every  change  in  phraseology,  made  in  the  light  of  the 
judicial  interpretations  that  have  been  placed  upon  the  act  is  open  to 
the  presumption  that  there  was  a  purpose  in  changing  the  wording  and, 
therefore,  that  it  was  intended  to  mean  something  different  from  what 
it  was  interpreted  to  mean.  All  of  that  precipitates  additional  litiga- 
tion. 

I  want  to  say  a  word  about  the  subject  that  was  referred  to  yester- 
day of  cooperation  between  the  Federal  Commission  and  the  State 
commissions. 

The  Chairman.  Before  you  go  to  that,  do  I  correctly  understand 
your  references  to  water  carriers  to  mean  that  the  question  of  chang- 
ing the  policy  in  that  respect  would  afford  a  matter  of  inquiry  appro- 
priate for  this  commission? 

Mr.  Clark.  I  think  so;  yes,  sir. 

Mr.  Richard  Wayne  Parker.  Under  this  resolution  ? 

Mr.  Clark.  Yes.  But  I  do  not  mean  to  imply  that  our  commission 
seeks  anything  of  that  kind.  I  say  that  there  are  a  great  many 
people  who  favor  these  things  and  that  these  expressions  come  to  us. 

The  Chairman.  But  you  do  recognize  that  it  is  worthy  of  study  ? 

Mr.  Clark.  It  is  worthy  of  study;  yes,  sir. 

Mr.  EscH.  You  already  have  jurisdiction  over  certain  portions  of 
water-borne  traffic  under  th3  provisions  of  the  Panama  Canal  act? 

Mr.  Clark.  Yes.  Under  the  Panama  Canal  act  we  have  the  duty 
of  determining  whether  or  not  railroads  may  continue  the  ownership 
of  water  carriers,  and  under  the  act  to  regulate  commerce  we  have 
jurisdiction  over  that  traffic  which  is  carried  under  a  common  owner- 
ship, or  arrangement  for  the  through  carriage,  between  railroads 
and  water  carriers. 

The  Chairman.  If  you  have  not  refreshed  your  mind  on  it,  I  will 
call  your  attention  to  the  most  important  thing  in  the  Panama 
Canal  act,  section  11,  and  which  section  9  of  Judge  Alexander's 
shipping  bill  is  trying  to  duplicate  or  contradict.  On  page  9,  sec- 
tion 11,  of  the  canal  act,  is  found  these  words: 

To  establish  through  routes  and  maximum  joint  rates  between  and  over  such  rail 
and  water  lines,  and  to  determine  all  the  terms  and  conditions  under  which  such  lines 
shall  be  operated  in  the  handling  of  the  traffic  embraced. 

Mr.  Clark.  But  in  none  of  that  legislation  has  it  been  held  that 
the  commission  has  jurisdiction  over  the  port-to-port  rates  of  water 
carriers.  For  example,  the  rate  from  New  York  to  San  Francisco 
by  water  carrier  through  the  Panama  Canal. 

Mr.  O'Shaunessy.  I  wish  you  would  make  that  clearer. 

Mr.  Clark.  I  say,  under  no  legislation  has  the  commission  been 
hsld  to  have  or  does  the  commission  contend  that  it  has  jurisdiction 
o\^er  the  port-to-port  rates  of  water  carriers. 

The  Chairman.  Where  it  neither  originates  at  or  is  destined  to 
an  inland  point. 

Mr.  Clark.  Where  it  is  not  carried  under  arrangement  with  a 
railroad  company  for  through  carriage  to  or  from  the  interior. 

Mr.  O'Shaunessy.  That  is,  merely  from  port  to  port  ? 

Mr.  Clark.  Yes,  sir. 

Mr.  Stephens.  Do  you  seek  legislation  for  that? 
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Mr.  Clark.  No.  I  have  tried  to  make  it  clear  that  we  are  not 
seeking  such  legislation,  but  there  are  a  great  many  people  who  con- 
tend that  the  Government  ought  to  exercise  its  power  and  regulate 
those  carriers  in  common  with  the  railroads. 

The  Chairman.  Personally,  I  have  always  resisted  that  on  the 
ground  that  if  such  power  were  given  the  tendency  and  pressure 
would  be  to  elevate  the  water  rates  to  the  same  level  of  the  railroad 
rates.     Do  you  not  think  there  is  some  foundation  for  such  a  theory  ? 

Mr.  Clark.  I  think  we  are  justified  in  assuming  that  there  is  that 
danger.     I  think  this  competition  is  calculated  to  bring  lower  rates. 

Mr.  Stephens.  With  that  same  sort  of  reasoning  we  had  better 
dispense  with  the  railroad  commissions  entirely,  because  claims  could 
be  made  by  which  the  railroad  could  claim  higher  rates.  We  might 
have  lower  rates  without  the  commission;  is  that  the  idea? 

Mr.  Clark.  No  ;  I  presume  that  might  result  in  some  instances,  but 
it  would  also  result  in  the  reestablishment  of  unjust  discriminations 
that  would  be  intolerable. 

Now,  referring  to  this  question  of  cooperation  between  the  Federal 
and  State  commissions,  we  have  had  some  instances  in  which  State 
commissions  have  sat  with  us  in  hearing  cases  where  a  complaint 
before  us  and  a  complaint  before  the  State  commission  involved  the 
same  rates  or  rates  on  the  same  commodity.  They  have  availed 
themselves  in  that  way  of  the  record  made  up  and  it  has  avoided 
duplication  of  it;  but  the  cases  of  the  sort  in  which  a  State  commis- 
sion and  the  Interstate  Commerce  Commission  are  interested  at  the 
same  time  are  almost  without  exception  cases  in  which  different 
States,  or  commercial  centers  located  in  different  States,  are  dia- 
metrically opposed  to  each  other. 

Perhaps  the  most  striking  illustration  of  that  is  the  controversy 
between  the  State  of  Texas  and  the  State  of  Louisiana,  where  the 
Louisiana  commission  brought  a  complaint  before  us,  by  direction 
of  the  legislature  of  the  State,  alleging  unjust  discrimination  against 
Louisiana  cities  and  in  favor  of  Texas  cities  as  a  result  of  actions  of 
the  Texas  commission.  We  have  before  us  now  a  series  of  com- 
plaints which  have  been  merged  into  one  case  where  Sioux  City  and 
Council  Bluffs,  in  Iowa,  St.  Joseph  and  Kansas  City,  in  Missouri,  and 
Atchison,  Kans.,  are  all  complaining  of  unjust  discriminations  against 
them  as  a  result  of  action  of  the  commission  of  the  State  of  Nebraska. 
In  cases  involving  those  diametrically  opposed  interests,  each  pre- 
sumably supported  by  the  commission  of  its  own  State,  necessarily 
there  must  be  some  umpire  to  decide  it  that  has  the  power  to  decide 
it  or  it  will  never  be  decided.  Under  those  circumstances  cooperation 
would  not  get  us  very  far  because  we  would  be  trying  to  cooperate 
with  people  who  can  not  possibly  be  brought  together. 

Mr.  O'Shaunessy.  You  say  you  sit  with  them? 

Mr.  Clark.  We  have  sat  with  them  in  some  cases  where  a  contro- 
versy between  States  did  not  exist. 

Mr.  O'Shaunessy.  But  not  in  the  character  of  cases  you  have  just 
mentioned  ? 

Mr.  Clark.  No.  In  those  cases  the  State  commissions,  the  State 
authorities,  wherever  they  have  appeared,  and  they  generally  do 
appear 

Mr.  O'Shaunessy  (interposing).  Have  you  sat  with  a  commission 
representing  one  State  or  the  commission  representing  several  States  ? 
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Mr.  Clark.  I  recall  at  the  moment  no  occasion  when  there  was 
more  than  one  commission  sitting  with  us  at  a  time. 

The  Chairman.  And  that  was  more  like  a  conference  than  any- 
thing else  ? 

Mr.  Clark.  The  purpose  was  to  avoid  a  duplication  of  the  record 
and  for  the  purpose  of  getting  the  same  information  before  the  State 
commission  that  was  laid  before  the  Federal  commission. 

The  Chairman.  Have  not  your  cooperation  really  been  very  valu- 
able in  a  great  many  cases  where,  by  voluntary  and  advisory  conduct, 
you  have  composed  differences  ? 

Mr.  Clark.  Yes,  sir;  that  has  happened  in  many  instances. 

The  Chairman.  And  without  litigation  or  hearings  before  you  ? 

Mr.  Clark.  Yes. 

Mr.  O'Shaunessy.  Where  are  those  hearings  held  ?  Are  they  held 
in  the  States  or  here  ? 

Mr.  Clark.  They  are  usually  held  at  the  point  where  the  com- 
plaint originates  or  reasonably  near  thereto. 

Mr.  O'Shaunessy.  I  mean  these  joint  hearings  that  you  have 
spoken  about? 

Mr.  Clark.  We  had  one  in  Chicago  where  we  sat  with  the  com- 
mission of  Illinois. 

Mr.  Thom.  I  do  not  understand  that  in  those  joint  sittings  there 
were  any  joint  decisions,  but  that  they  were  merely  for  the  purpose 
of  getting  the  record  in  shape,  which  each  commission  would  itself 
consider  independently. 

Mr.  Clark.  There  was  no  joint  sitting  for  consideration  of  the 
determination  of  the  case  after  it  was  submitted. 

Mr.  Dillon.  Do  you  not  think,  Mr.  Clark,  that  those  cooperative 
sittings  are  beneficial  to  both  sides,  to  the  State  commissions  as  well 
as  your  own  commission  ? 

Mr.  Clark.  Where  the  State  commissions  are  diametrically  op- 
posed to  each  other  ? 

Mr.  Dillon.  No;  but  an  exchange  of  ideas  and  the  bringing  of  the 
subjects  before  each  body.  Do  you  not  think  that  is  conducive  to 
getting  together  on  those  matters  or  rates  ? 

Mr.  Clark.  Oh,  yes;  and  a  great  deal  of  that  has  been  done  and 
is  being  done.  We  are  in  constant  communication  with  State  com- 
missions about  matters  of  interest.  We  ask  them  for  information 
and  they  ask  us  for  information  and  suggestions. 

Mr.  Dillon.  And  where  you  agree  upon  the  facts  there  is  a  better 
opportunity  to  get  together  on  the  question  of  rates  than  otherwise 
would  obtain? 

Mr.  Clark.  That  would  naturally  be  so. 

The  Chairman.  If  you  could  get  all  of  the  opposing  States  together 
and  have  them  fix  up  their  differences  that,  of  course,  would  be  of 
great  benefit? 

Mr.  Clark.  Yes. 

Mr.  O'Shaunessy.  Has  that  ever  been  attempted  ? 

Mr.  Clark.  No;  I  do  not  think  so. 

Mr.  O'Shaunessy.  I  remember  distinctly  that  at  one  of  the  hear- 
ings some  railroad  man — I  have  forgotten  who  it  was,  but  I  think  he 
was  from  the  Chesapeake  &  Ohio — stated  that  they  would  be  per- 
fectly wilUng  to  have  the  Interstate  Commerce  Commission  act  and 
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would  like  to  have  one  body  instead  of  going  to  several  States  and 
arguing  cases  before  each  individual  body, 

Mr  EscH.  That  was  with  reference  to  the  issuance  of  stocks  and 
bonds. 

Mr.  O'Shaunessy.  Was   it  ? 

Mr.  EscH.  Yes. 

Mr.  O'Shaunessy.  I  thought  it  might  apply  in  these  cases,  too. 

Mr.  Clark.  I  have  understood  that  the  position  of  the  railroads, 
in  general  at  least,  on  the  question  of  the  regulation  of  securities  has 
been  that  it  ought  to  be  exercised  by  the  Federal  authorities  and  that 
the  Federal  action  and  activities  should  be  exclusive.  However,  I 
am  not  sure  that  the  railroads  generally  would  avail  themselves  of  the 
privilege  of  taking  out  Federal  incorporation  or  charters. 

The  Chairman.  You  are  not  a  lawyer,  I  believe,  are  you? 

Mr.  Clark.  No;  I  am  not  guilty  of  that. 

The  Chairman.  It  seems  strange  to  me  that  lawyers  should  talk 
about  the  difference  between  State  and  Federal  charters,  when  the 
Federal  control  of  corporations  does  not  depend  upon  the  paternity 
of  the  corporation  at  all,  any  more  than  the  birth  of  a  man  in  a  foreign 
country  or  in  one  State  or  another  here  does  not  affect  the  sovereignty 
of  the  Government  over  him. 

Mr.  EscH.  If  there  was  Federal  incorporation  of  common  carriers 
there  would  be  no  question  as  to  the  jurisdiction  of  the  Federal  com- 
mission. 

The  Chairman.  I  beg  your  pardon,  but  that  has  nothing  to  do 
with  the  jurisdiction.     This  Government,  under  the  power  of  the 
Constitution,  has  authority  to  regulate  the  conduct  of  common  car- 
riers in  their  business  from  State  to  State  no  matter  where  created 
or  who  created  them  as  carriers. 

Mr.  Richard  Wayne  Parker.  Under  the  Federal  Government 
you  would  have  more  power  to  dissolve  the  charter  and  control  the 
stocks  and  bonds. 

The  Chairman.   The  Federal  Government  has   absolute  power 
under  the  Constitution  to  regulate  commerce  between  the  States. 

Mr.  Richard  Wayne  Parker.  I  agree  with  you,  but  the  question 
is  whether  stocks  and  bonds  are  commerce. 

The  Chairman.  Well,  if  the  operations  of  the  company  depended 
on  them  I  think  the  court  would  reason  to  that  view  rather  rapidly. 

Mr.  Richard  Wayne  Parker.  That  has  been  a  matter  of  argu- 
ment, and  that  is  the  only  argument  there  is  to  it. 

The  Chairman.  If  we  ever  get  into  that  position  we  will  thresh  it 
out  and  I  will  cite  you  my  theory  about  it. 

Mr.  Clark.  It  just  occurs  to  me  to  recur  again  for  a  moment  to 
what  I  have  said  about  changes  in  the  law  precipitating  litigation  by 
referring  to  the  fact  that  this  committee  took  special  pains  in  drafting 
the  bill  creating  the  commerce  court  to  put  in  the  most  explicit  lan- 
guage the  limitations  of  the  jurisdiction  that  was  conferred  upon  that 
court,  but  litigation  as  to  the  jurisdiction  of  that  court  continued 
from  the  first  case  that  it  decided  to  the  time  that  the  court  was 
abolished. 

Now,  just  one  word  on  this  subject  that  was  referred  to  yesterday 
of  Government  ownership.  It  is  well  to  consider  in  that  connection 
the  experiences  that  have  been  had,  not  through  ownership  by  the 
Federal  Government  but  through  ownership  by  municipalities  or 


BILLS    AFFECTING    INTERSTATE    COMMERCE.  97 

Stat'^'=!.  There  are  several  instances  in  which  municipalities  or  vStates 
have  for  their  own  purposes  constructed  municipally-owned  or  State- 
owned  railroads,  and  I  do  not  know  of  any  instances  where  municipal 
management  or  State  operation  of  such  a  railroad  has  proven  satis- 
factory, but  in  each  instance  of  that  kind  that  I  can  call  to  memory 
the  roads  have  been  leased  to  operating  companies  and  are  now 
operated  as  parts  of  systems  or  independently. 

For  example,  the  Cincinnati  Southern  road  was  built  by  the  city  of 
Cincinnati  but  it  is  now  operated  by  the  Cincinnati,  New  Orleans  & 
Texas  PaciHc  Railroad  Co.  under  lease.  The  State  of  North  Carolina 
owns  a  railroad  which  is  a  substantial  part  of  the  main  line  of  the 
Southern  Railway  system  and  is  operated  by  the  Southern  Railway 
Co.  under  lease  as  part  of  its  system.  The  State  of  Georgia  owns  a 
railroad  running  from  Chattanooga  to  Atlanta. 

The  Chairman.  The  State  of  Georgia  built  that  road  at  a  time 
when  nobody  would  build  it,  and  we  had  to  build  it  in  order  to  con- 
nect ourselves  with  the  bal&.nce  of  the  world. 

Mr.  Clark.  Yes;  but  you  do  not  operate  it. 

The  Cpiairman.  But  there  is  no  difference  as  to  that  property  in 
Georgia  with  regard  to  the  sovereignty  of  the  Government  and  as  re- 
gards the  power  of  the  Government  to  regulate  its  own  property  or 
any  other  property  in  the  State.  The  Government  can  control  other 
people's  property  as  a  sovereign  as  well  as  it  can  its  own. 

Mr.  Clark.  That  is  the  point  I  was  trying  to  suggest. 

The  Chz^irman.  Proprietary  ownership  is  one  thing  and  sover- 
eignty is  another  thing,  and  proprietary  ownership  has  nothing  to  do 
with  the  sovereignty  of  the  Government  over  the  property  or  the 
treatment  of  the  property. 

Mr.  Clark.  No;  and  that  principle,  as  I  see  it,  has  been  recognized 
in  the  legislation  which  provided  for  the  construction  of  a  railroad 
in  Alaska.  When  constructed  and  operated  by  the  United  States 
Government  it  will  be  subject  to  all  the  provisions  of  the  act  to 
regulate  commerce  as  if  it  were  owned  by  a  private  interest. 

Mr.  Stephens.  What  arrangements  do  they  make  where  a  State 
owns  a  railroad  and  leases  it?  Do  they  provide  for  its  upkeep  and 
maintenance,  and  is  it  provided  that  the  lessees  keep  it  up  to  its 
proper  standard  of  efficiency  ? 

Mr.  Clark.  It  is  usually  provided  in  the  lease  that  maintenance 
shaU  be  performed  by  the  lessee  company  and  the  lessor  maintains  a 
board  of  supervisors  or  trustees  whose  duty  it  is  to  see  that  the 
property  is  not  neglected  and  permitted  to  run  down.  In  other 
words,  to  see  that  the  covenants  of  the  lease  are  complied  with. 

The  Chairman.  We  get  $39,000  a  month  under  our  lease  and  the 
company  must  keep  it  in  repair  and  improve  it,  and  we  are  going  to 
get  more  than  that  next  time  unless  this  same  company  that  has 
given  you  so  much  trouble  parallels  us,  and  we  are  going  to  try  to 
prevent  that  if  we  can. 

Mr.  Stephens.  Is  it  a  good  investment  at  that  rate  ? 

The  Chairman.  At  the  time  we  had  to  build  it,  and  we  got  all  we 
could  and  we  are  going  to  get  more  next  time.  We  are  going  to 
follow  the  railroad  companies  and  get  all  the  traffic  will  bear. 

Mr.  O'Shaunessy.  Have  you  expressed  an  opinion  heretofore  on 
governmental  ownership  ? 

32873—16 7 
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Mr.  Clark.  I  have  said  tiothing  about  that  except  as  I  have 
referred  to  it  to-day. 

Mr.  Stephens.  Your  thought  is  that  under  this  resolution  it  would 
be  beneficial  to  get  this  infonnation  together? 

Mr.  Clark.  It  is. 

Mr.  Stephens.  And  you  agree  with  the  practicability  of  it? 

Mr.  Clark.  Yes.  If  this  resolution  is  adopted  and  this  investiga- 
tion is  undertakea,  that  is  one  of  the  subjects  that  is  specifically 
named  in  the  resolution  for  investigation,  and  I  just  throw  out  these 
thoughts  as  some  that  are  worthy  of  going  into  if  that  investigation 
is  undertaken. 

Mr.  O'Shaunessy.  Do  you  thhik  that  the  actions  of  the  railroads 
themselves  have  led  up  to  this  agitation  for  Governmeat  ownership 
largely  ? 

Mr.  Clark.  I  do  not  think  I  would  be  justified  in  saying  that.  I 
think  that  in  the  past,  and  prior  to  the  time  that  the  act  to  regulate 
commerce  became  an  instrument  through  which  real  regulation  could 
be  exercised,  there  were  a  great  many  abuses;  there  were  a  great 
many  discriminations  for  which  there  was  no  justification. 

Mr.  O  Shaunessy.  They  were  building  up  an  argument  for  Gov- 
ernment ownership,  were  they  not  ? 

Mr.  Clark.  Yes.  But  at  the  same  time  in  all  of  this  question  of 
discrimination  and  in  all  the  just  criticism  that  was  mdulged  in 
about  the  payment  of  rebates,  I  have  never  been  able  to  rid  my 
mind  of  the  thought  that  tnere  never  was  a  rebate  paid  by  a  railroad 
official  except  to  some  shipper  who  was  in  a  recipient  mood. 

Mr.  O  Shaunessy.  But  it  was  paid,  just  the  same.  Have  you 
expressed  any  opinion  on  the  question  of  stocks  and  bonds  ?  I  have 
not  been  here  all  of  the  time. 

Mr.  Clark.  No  ;  I  have  expressed  no  opinion  on  that,  and  I  would 
not  care  to  undertake  a  discussion  of  the  details  of  it.  I  agree  fully 
with  what  the  commission  has  said  in  its  annual  reports  on  that 
subject,  and  I  feel  that  there  should  be  some  comprehensive  regula- 
tion of  the  utterance  of  securities  by  carriers  engaged  in  interstate 
commerce. 

Mr.  O  Shaunessy.  And  does  your  experience  there  lead  you  to 
believe  that  we  should  have  had  it  about  40  years  ago  ? 

Mr.  Clark.  Yes.  I  think  that  the  country  and  the  railroads  as  a 
whole  would  have  been  a  great  deal  better  off  if  that  had  been  so, 
and  some  individual  railroads,  perhaps,  would  havje  been  infinitely 
better  off. 

The  Chairman.  I  understand  you  to  assert  the  doctrine  that  it  is 
no  worse  for  a  railroad  man  to  do  that  than  for  another  man  to  do  the 
same  thing  ? 

Mr.  Clark.  I  think  that  the  receiver  of  stolen  goods,  knowingly, 
is  just  as  bad  as  the  man  who  stole  them. 

The  Chairman.  And  that  it  would  make  a  man  no  worse  than  he 
naturally  was  to  be  a  railroad  man? 

•     Mr.  Clark.  No;  I   do  not  think  so.     I  remember  that  human 
nature  is  human  nature. 

Mr.  Stephens.  Before  you  leave  that  question,  had  the  Rayburn 
bill  been  in  effect  could  the  Rock  Island  Raihoad  have  had  the  ex- 
perience it  had  recently  when  it  was  wrecked  by  speculators  ? 
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Mr.  Clark.  No;  I  do  not  think  that  it  could.  I  would  not  want  to 
express  that  as  a  legal  opinion,  because  the  Rock  Island  situation 
diners  in  many  legal  aspects  from  that,  say,  of  the  Frisco. 

Mr.  Stephens.  Could  the  Frisco  incident  have  occurred? 

Mr.  Clark.  No  ;  it  could  not.  The  Frisco  uttered  its  own  securi- 
ties, guaranteeing  the  indebtedness  of  the  subsidiary  lines.  The 
Rock  Island  situation  was  different  in  this,  that  having  gained  con- 
trol of  a  block  of  the  stock  of  the  Chicago,  Rock  Island  &  Pacific 
Railway  Co.,  they  organized  two  holding  companies  that  did  not 
have  anything  except  the  possession  of  this  stock,  and  that  was 
hypothecated  to  secure  holding  company  bonds.  They  then  issued 
many  millions  of  dollars  worth  of  stocks  and  bonds  of  the  holding 
companies.  Now,  whether  or  not,  as  a  legal  matter,  those  holding 
companies  would  under  this  bill  be  prohibited  or  prevented  from 
uttering  their  securities  and  stocks  I  would  not  w^ant  to  say. 

Mr.  Stephens.  We  had  better  fix  the  bill  so  that  it  would  prevent 
it,  had  we  not? 

Mr.  Clark.  Well,  unless  there  is  some  such  provision  it  would  not 
reach  a  situation  like  the  Rock  Island  because  they  did  not  utter 
additional  securities  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Co.;  they  were  securities  of  a  holding  corporation  of  Iowa,  and  the 
Rock  Island  Co.  of  New  Jersey,  which  was  another  holding  company, 
and  both  of  those  companies  issued  nearly  $200,000,000  worth  of 
stocks  and  securities. 

Mr.  Sterling.  Of  bonds,  do  you  mean  ? 

Mr.  Clark.  They  organized  two  holding  companies,  one  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad  Co.  of  Iowa,  and  the  other  the 
Rock  Island  Co.  of  New  Jersey.  The  authorized  capitalization  of  the 
Iowa  company  was  $125,000,000  in  stock  and  $75,000,000  m  4 
per  cent  collateral  bonds;  that  of  the  New  Jersey  company  was 
$150,000,000  in  stock,  of  which  $54,000,000  was  preferred  and 
$96,000,000  was  common.  The  entire  bond  issue  of  the  Iowa  com- 
pany and  the  stock  issue  of  the  New  Jersey  company  were  placed  in 
the  hands  of  a  trust  company  in  New  York  under  an  agreement  that 
these  bonds  and  stock  were  to  be  exchanged  for  stock  of  the  railway 
company  in  the  proportion  of  $100  in  Iowa  company  bonds  and  $70 
in  preferred  and  $100  m  common  stock  of  the  New  Jersey  company 
for  each  $100  in  stock  of  the  railway  company,  or  $270  face  value  of 
the  holding  companies'  securities  for  each  $100  par  value  of  the  rail- 
way company's  stock.  Under  this  plan  some  $71,000,000  of  the  total 
of  $75,000,000  of  the  railway  company's  stock  was  exchanged  for  the 
holding  companies'  bonds  and  stock  of  par  value  about  $191,000,000. 
These  transactions  are  described  clearly  and  quite  fuUy  in  the  com- 
mission's report  on  its  investigation  of  the  financial  transactions,  his- 
tory, and  operation  of  the  Chicago,  Rock  Island  &  Pacific  Railway 
Co.,  issued  July  31,  1915,  and  reported  in  36  I.  C.  C,  at  page  43. 

IVlr.  CoADY.  What  are  your  views  with  respect  to  the  postpone- 
ment of  action  on  the  Rayburn  bill  until  the  completion  of  the  inves- 
tigation contemplated  under  this  resolution  ? 

Mr.  Ci-ARK.  Speaking  frankly,  and  only  for  myself,  it  seems  to  me 
that  the  investigation  provided  for  in  this  resolution  comprehends 
such  a  broad  field  and  so  many  subjects  of  tremendous  public  impor- 
tance that  it  would  be  neither  wise  nor  fortunate  to  undertake  it 
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with  any  understanding  that  no  legislation  would  be  enacted  on  the 
subject  of  the  regulation  of  interstate  commerce  in  the  meantime. 

The  Chairman.  In  other  words,  you  think  that  necessary  legisla- 
tion ought  to  go  on  regardless  of  this  iuA^estigation  ? 

Mr.  Clark.  I  do;  yes,  sir.  Just  as  I  think  that  sometimxcs  it  is 
necessary,  just,  and  right  that  we  should  prescribe  a  particular  rate 
and  settle  a  particular  controversy,  even  though  we  have  a  large 
investigation  on  hand  that  would  involve  that  same  situation  along 
with  thousands  of  others,  but  which  can  not  be  determined  for 
another  3"ear  or  tw^o. 

Mr.  O'Shaunessy.  Just  like  the  family  doctor  who  gives  something 
to  a  patient  while  the  experts  talk  it  over  ? 

Mr.  Clark.  Yes. 

The  Chairman.  Then  it  would  be  wise  for  us  to  amend  this  reso- 
lution in  such  a  way  as  not  to  prevent  the  consideration  of  such 
measures  as  ought  to  be  considered  ? 

Mr.  Clark.  I  think  so. 

Mr.  EscH.  Senator  Newlands,  in  response  to  a  question  put  to  him 
by  Senator  Norris  just  before  the  final  vote  on  the  Newlands  reso- 
lution, stated  that  he  hoped  that  he  could  call  the  commission  into 
activity  at  once  and  that  he  hoped  that  the  commission  might  be  able 
to  report  a  stocks  and  bonds  bill  possibly  before  the  termination  of 
this  session.  Mr.  Thorn  told  us  the  other  day  that  the  raihoad  com- 
panies of  the  United  States  had  practically  agreed  upon  a  plan  and 
were  ready  to  submit  it  for  the  consideration  of  the  commission. 
Under  those  conditions  would  you  advise  delay  in  the  passage  of  this 
resolution  ? 

Mr.  Clark.  Under  those  circumstances  I  would  not  feel  justified  in 
advising  delay  in  the  passage  of  this  resolution  on  that  particular 
point. 

Mr.  EscH.  But  that  was  the  main  point,  as  I  understnad  it,  that 
the  resolution  would  be  used  as  a  buffer  against  stocks  and  bonds 
legislation. 

Mr.  Clark.  Well,  the  resolution  provides  for  the  investigation  of  a 
great  many  other  subjects,  and  some  of  the  other  subjects  that  would 
come  within  its  scope  are  of  as  much  public  interest  and  of  as  great 
public  importance  as  that  of  the  regulation  of  securities. 

Mr.  O'Shaunessy.  Will  you  please  repeat  that  again  ? 

Mr.  Clark.  My  suggestion  was  that  this  resolution  contemplates 
and  covers  inquiries  into  various  other  subjects  affecting  the  regu- 
lation of  commerce  which  are  of  as  wide  public  interest  and,  perhaps 
of  as  much  public  importance  as  the  regnalation  of  securities. 

Mr.  O'Shaunessy.  What  do  you  think  is  the  most  important  thing 
in  that  resolution  ? 

Mr.  Clark.  You  mean  the  most  important  to  the  country? 

Mr.  O'Shaunessy.  Yes. 

Mr.  Clark.  The  proposition  of  Government  oA^mership. 

Mr.  O'Shaunessy.   As  to  whether  we  should  have  it  or  not  ? 

Mr.  Clark.  Yes. 

Mr.  O'Shaunessy.  How  imminent  is  the  necessity  for  the  stocks 
and  bonds  legislation? 

Mr.  Clark.  It  is  like  any  other  thing  that  ought  to  be  done,  the 
quicker  it  is  done  the  better. 
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Mr.  O'SiiAUNESsY.  So  much  has  been  done  against  the  principle 
involved  in  that  bill  that  I  wanted  to  know  whether  there  is  much 
chance  for  the  railroads  to  do  what  we  do  not  want  them  to  do  under 
that  legislation. 

Mr.  Clark.  Well,  that  is  a  pretty  broad  question  and  that  depends 
on  two  things.  It  depends  primarily  upon  the  property  and  its  finan- 
cial condition  and,  second,  perhaps  to  a  greater  extent,  upon  the 
character  of  the  men  who  have  control  of  the  property.  The  property 
may  change  hands  over  night  and  go  from  the  imnds  of  men  who  have 
operated  it  as  a  business  proposition  and  a  transportation  agency 
into  the  hands  of  men  who  get  it  for  no  other  purpose  than  to  exploit 
it  speculatively  and  without  any  regard  as  to  what  becomes  of  the 
railroad  in  the  end. 

Mr.  O'Shaunessy.  Then  you  do  not  think  there  would  be  a  lack  of 
moral  effect  from  what  has  happened,  and  the  condemnation  of  the 
public  on  those  happenings  on  the  minds  of  the  men  who  would  get 
these  railroads  for  speculative  purposes. 

Mr.  Clark.  I  do  not  think  that  the  people  who  engineered  the 
Kock  Island  deal  cared  a  fig  about  the  public's  opinion.  Those 
things  have  been  going  on  ever  since  I  can  remember,  and  I  would 
not  like  to  underwrite  a  guaranty  against  anything  that  might  be 
done  now. 

Mr.  Sterling.  There  have  been  a  good  many  instances  where 
holding  companies  were  organized  in  the  country,  have  there  not  ? 

Mr.  Clark.  Oh,  yes. 

Mr.  Sterling.  Is  it  the  purpose  of  those  holding  companies  to 
issue  their  stock  to  the  owners  of  the  original  stock  in  lieu  of  the 
stock  that  was  first  issued  by  the  owning  company  ? 

iSIr.  Clark.  Yes;  that  was  the  Northern  Securities  scheme.  The 
origin  of  the  holding  company,  as  I  understand  it,  was  a  company 
that  would  hold  for  common  benefit  the  securities  of  several  different 
corporations.  For  example,  the  Northern  Securities  Co.  was  organ- 
ized to  hold  control  of  the  Northern  Pacific  and  the  Great  Northern 
Railways  and  the  voting  trust  precludes  the  possibility,  under  the 
agreement,  of  any  deviation  from  the  plan  during  the  trust  period. 

Mr.  Sterling.  And  they  took  over  the  stock  issued  by  the  owning 
company  and  issued  in  lieu  of  that  stock  stock  of  the  holding 
company  ? 

Mr.  Clark.  In  the  Rock  Island  case  they  issued  stocks  and  bonds 
of  the  holding  companies,  which  went  to  the  public. 

Mr.  Thom.  My  understanding  is  that  this  committee  at  this  moment 
is  not  seeking  to  arrive  at  a  definite  conclusion  on  the  merits  of  any 
matter  that  is  to  be  investigated  under  resolution  No.  60,  but  is 
studying  the  question  as  to  whether  or  not  the  public  interest  would 
be  promoted  by  a  study  of  certain  questions  substantially  affecting 
the  facilities  for  transportation  in  this  country  and,  therefore,  in  the 
question  I  am  going  to  ask  I  am  not  seeking  to  get  you  to  express  an 
opinion  in  respect  to  the  merits  of  any  of  these  questions,  but  simply 
as  to  whether  or  not  there  is  in  the  respect  I  shall  refer  to  a  public 
reason  for  a  study  of  the  questions.  Now,  my  question  is  whether 
or  not  the  Interstate  Commerce  Commission  in  its  experience  has 
not  found  that  there  is  a  zone  of  authority  affecting  the  instrument  of 
interstate  commerce  into  which  the  power  of  the  State  may  extend 
and  extend  to  such  a  substantial  degree  that  it  is  a  matter  of  public 
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intorost  to  study  what  should  be  the  distribution  or  concontration 
of  power  of  regulation  over  the  instrument  of  interstate  commerce  ? 

Mr.  Clark.  There  has  been  a  great  diversity  of  opinion  as  to  this 
zone  and  as  to  its  extent  and  as  to  its  force  and  effect.  There  are 
situations  in  this  country  in  which  the  State,  if  its  action  can  not  be 
overcome,  could  control,  to  a  very  great  extent,  the  rates  on  and  the 
movement  of  interstate  commerce  and  could  create  and  maintain 
palpably  unjust  discriminations  in  favor  of  commercial  centers 
within  the  State  and  against  those  without  the  State.  But  it  seems 
to  me,  and  I  speak  only  for  myself,  that  in  the  light  of  the  Supreme 
Court's  decision  upholding  the  decision  of  the  commission  in  the 
Shreveport  case,  that  wherever  such  discrimination  that  is  unjust 
does  arise  and  is  shown  before  the  Federal  tribunal  that  tribunal  has 
the  fight  to  order  that  discrimination  removed  and  to  prescribe 
what  will  be  the  reasonable  interstate  rates. 

The  Chairman.  If  Mr.  Thom  will  permit  me  to  ask  you  a  short 
question,  I  think  we  can  settle  that  issue,  because  I  suppose  Mr.  Hall 
wants  to  talk  some.  Are  the  questions  mentioned  in  this  joint  reso- 
lution that  we  are  considering  important  enough,  complex  enough, 
and  acute  enough  to  demand  this  investigation?  That  is  all  we 
want  to  know. 

Mr.  Clark.  I  think  that  on  any  important  question  accurate 
information  placed  before  the  people  generally  contributes  greatly 
to  the  welfare  of  the  country  and  of  the  people.  Whether  or  not  it 
is  demanded  at  this  time  is  a  question  of  public  policy  to  be  deter- 
mined by  the  Congress.  I  would  not  want  to  set  up  my  judgment 
against  theirs. 

The  Chairman.   You  can  give  an  opinion. 

Mr.  Clark.  I  think  it  would  be  a  mistake  for  Congress  to  commit 
itself  to  the  proposition  of  awaiting  the  result  of  this  great  investi- 
gation before  enacting  legislation  which  appears  to  be  needed  at  this 
time. 

The  Chairman.  I  think  there  is  a  decided  feeling  in  the  committee 
to  reserve  the  right  to  consider  certain  things,  but  the  question  the 
committee  would  like  to  know  about  is  whether  the  subjects  men- 
tioned in  the  resolution  are  important  enough,  complex  enough,  and 
acute  enough  to  need  investigation.     That  is  what  we  want  to  know. 

Mr.  Clark.  Unless  Congress  is  prepared  to  proceed  to  legislate  on 
some  of  these  questions  without  this  investigation  I  do  think  it 
ought  to  be  held;  that  is,  unless  you  are  satisfied  you  know  enough 
about  them  without  holding  the  investigation. 

Mr.  CoADY.  Do  you  not  think  that  the  passage  of  that  resolution 
by  such  a  large  majority  in  the  Senate  indicates  that  the  Senate 
needs  more  light  on  the  subject? 

The  Chairman.  They  need  more  light  than  the  House  does. 

Mr.  Clark.  I  thank  you  for  relieving  me  from  answering  that 
question. 

Mr.  EscH.  I  connection  with  the  acuteness  of  the  inquiry,  as  sug- 
gested by  the  chairman,  I  wish  to  call  attention  to  a  report  that  was 
mailed  to  every  Member  of  the  House  this  morning  from  the  military 
committee  of  the  Merchants'  Association  of  New  York,  and  the 
eighth  recommendation  is  as  follows : 

Correlate  and  coordinate  the  transportation,  industries,  and  natural  resources  of  the 
country,  so  as  to  make  them  instantly  available  upon  the  outbreak  of  war. 
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Does  the  commission  have  the  right  to  investigate  the  subject  of 
commandeering  the  railroads,  as  has  been  done  by  the  beUigerent 
forces,  for  greater  military  efficiency,  and  has  the  Government, 
under  the  Constitution,  the  right  to  commandeer  common  carriers  to 
meet  an  emergency  ? 

Ml*.  Clark.  You  mean  in  time  of  war  ? 

Mr.  EscH.  Yes. 

Mr.  Clark.  I  do  not  think  any  administration  would  hesitate  to 
do  that  in  case  of  war.  I  think  the  Government  would  take  the  rail- 
roads and  make  the  best  use  of  them  it  could. 

The  Chairman.  And  pay  for  them  afterwards  ? 

Mr.  Clark.  Yes;  settle  with  them  afterwards. 

Mr.  Stephens.  In  time  of  war  the  Constitution  does  not  count  ? 

Mr.  Clark.  Well,  the  Constitution  guarantees  in  a  certain  sense  the 
right  to  life,  liberty,  and  the  pursuit  of  happiness,  but  in  time  of  war 
they  take  them  away  from  a  good  many  people.  I  would  not  hesitate 
to  take  a  railroad  if  it  would  benefit  the  cause  to  take  it  during  a  time 
of  war. 

Mr.  O'Shaunessy.  If  we  eliminate  the  preparedness  problem  I 
agree  with  you  that  the  Government  would  go  out  and  take  these 
railroads,  and  if  we  eliminate  the  stocks  and  bonds  proposition  then 
the  only  thing  that  we  have  is  the  Government  ownership  proposition. 
Do  you  think  there  is  such  a  pressing  demand  to  know  whether 
Government  ownership  would  be  preferable  as  to  justify  the  passage 
of  this  resolution  ? 

Mr.  Clark.  No;  if  that  were  the  only  subject. 

Mr.  O'Shaunessy.  I  have  not  heard  of  any  great  demand  for 
Government  ownership  or  an  inquiry  into  it. 

The  Chairman.  If  you  had  Government  ownership  you  would  not 
have  any  trouble  with  stocks  and  bonds. 

Mr.  O'Shaunessy.  I  know  that. 

Mr.  Clark.  But  ycu  would  have  other  troubles. 

Mr.  Thom.  I  do  not  want  to  take  up  the  time  of  the  committee 
now  because  I  will  have  an  opportunity  to  argue  this  matter,  but  it 
seems  to  me  that  the  point  just  made  is  not  by  any  means  the  only 
important  thing  in  that  resolution.  The  real  question  is  the  relation 
of  concentration  and  distribution  of  the  power  of  regulation,  whether 
that  shall  be  done  through  this  commission  or  that  commission,  and 
whether  or  not  the  power  of  the  Interstate  Commerce  Commission 
over  rates  should  be  increased,  and  there  are  a  vast  number  of  most 
important  subjects  which  we  would  like  to  bring  to  the  attention  of 
the  committee. 

The  Chairman.  I  believe  you  are  slated  to  appear  again,  Mr. 
Thom? 

Mr.  Thom.  Yes;  and  I  will  not  make  my  speech  now. 

Mr.  Clark.  I  am  through  unless  somebody  wants  to  ask  further 
questions. 

The  Chairman.  Mr.  Hall,  we  will  now  be  glad  to  hear  from  you 
on  the  importance  of  this  resolution. 
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STATEMEI^T    OF   HON.    HENRY    CLAY   HALL,    MEMBER 
INTERSTATE  COMMERCE  COMMISSION. 

Mr.  Hall.  Mr.  Chairman,  and  gentlemen  of  the  committee, 
Mr.  Clements  and  Mr.  Clark  have  already  presented  very  fully  not 
only  the  views  of  the  commission  as  I  understand  them,  but  also  the 
individual  views  of  members  of  the  commission.  We  are  invited 
here,  as  I  understand  it,  to  express  views  with  regard  to  Senate  joint 
resolution  No.  60,  and  not  as  to  the  subjects  which  might  be  investi- 
gated if  that  resolution  were  adopted.  Now,  this  resolution  deals 
with  general  things  and  it  also  deals  with  specific  things.  It  speaks 
first  of  investigating  the  subject  of  Government  control  and  regulation, 
a  vast  subject,  but  that  is  general;  the  efficiency  of  the  existing 
system,  that  also  is  general;  the  incorporation  or  control  of  the 
incorporation  of  carriers,  that  also  is  general;  and  the  subject  of 
Government  ownership.  But  in  between  is  inserted  a  specific  thing, 
"  all  proposed  changes  in  the  organization  of  the  Interstate  Commerce 
Commission  and  the  act  to  regulate  commerce."  That  means  every 
bill  that  is  pending  in  the  House  or  in  the  Senate,  and  it  means  every 
bill  that  may  be  introduced  in  the  House  or  in  the  Senate;  it  means 
that  aU  of  those  are  to  go,  by  force  of  this  resolution,  to  the  joint 
committee  if  the  joint  committee  is  appointed.  It  is  that  aspect  of 
this  resolution,  and  that  aspect  only,  that  I  feel  it  is  proper  for  me  to 
consider  before  3^ou. 

The  Chairman.  Outside  of  that  aspect,  are  the  questions  proposed 
for  consideration  importaiit  enough,  complex  enough,  and  acute 
enough  in  the  public  interests  to  demand  the  passage  of  the  resolu- 
tion? 

Mr.  Hall.  That  is  a  question  of  policy  which  the  Congress  can 
determine. 

The  Chairman.  What  is  your  opinion  about  it?  Are  they  impor- 
tant, are  they  acute,  and  are  they  complex  ? 

Mr.  Hall.  They  are  important.  Whether  they  are  more  acute 
to-day  than  they  were  three  years  ago  or  v/ill  be  three  years  hence 
I  have  no  means  of  judging — or  five  years  ago  or  five  years  hence. 
But  they  are  surely  important. 

The  Chairman.  Are  they  so  complex  that  a  special  committee 
can  investigate  them  better  than  Congress  or  your  commission  ? 

Mr.  Hall.  I  should  say  that  beyond  all  question  a  special  com- 
mittee could  do  it  better  than  Coingress  could  as  a  whole.  It  involves 
the  taking  of  testim^ony  and  obtaining  the  views  of  a  great  many 
students  of  the  subject  and  it  involves  approaching  it  from  different 
angles. 

The  Chairman.  I  wanted  to  get  your  opinion  as  to  whether  or 
not  the  questions  involved  were  important,  complex,  and  acute  ? 

Mr.  Hall.  Beyond  question  they  are  important  and  bej^ond  ques- 
tion they  are  complex. 

Mr.  O'Shaunessy.  You  say  they  are  important,  complex,  and 
acute,  but  not  as  acute  as  they  were  some  time  ago  ? 

Mr.  Hall.  No.  What  I  endeavored  to  say  w^as  that  I  was  unable 
to  determine  whether  they  are  more  acute  now  than  they  were  three 
or  five  years  ago  or  would  be  three  or  five  years  hence.  In  other 
words,  I  do  not  mean  to  say  that  the  subjects  are  more  acute  at  this 
moment  as  distinguished  from  the  immediate  past  or,  perhaps,  the 
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immediate  future.  Not  being  a  prophet,  I  can  not  speak  about  that. 
Now,  Mr.  Chairman,  what  I  was  about  to  say  is  that  this  portion  of  the 
resolution  that  I  have  just  referred  to  deals  with  specific  things  and 
very  specific  things,  namely,  "all  proposed  changes  in  the  organiza- 
tion 01  the  Interstate  Commerce  Commission  and  the  act  to  regulate 
commerce."  It  has  been  the  duty  of  the  commission,  under  the  act 
to  regulate  commerce,  to  make  recommendations  to  the  Congress 
from  year  to  year  as  to  what  changes  in  legislation,  in  its  opinion  and 
through  its  experience,  were  found  to  be  advisable.  Those  recom- 
mendations are  made  each  year  and  they  are  grouped  at  the  end  of  the 
annual  report.  Without  attempting  to  repeat  what  is  there  said,  I 
want  to  say  to  the  members  of  the  committee  that  every  word  there 
used  has  been  weighed  and  in  very  condensed  form  there  is  given  the 
gist  of  the  thought  of  the  commission  as  to  what  is  needed  in  dealing 
with  the  transportation  problems  of  this  country. 

You  have  recently  intrusted  most  weighty  duties  to  tlie  com- 
mission, that  of  making  the  valuation — not  merely  the  physical 
valuation — of  the  carriers,  telegraph,  and  telephone  companies,  and 
so  on,  of  this  country.  That  work  has  been  going  on  for  a  couple  of 
years  and  runs  into  a  very  considerable  expenditure  of  money.  The 
last  monthly  report  which  I  saw  from  that  division  shows  an  inven- 
tor3ring  of  something  under  6,000  miles  of  track  and  something  over 
6,000  miles  of  wires  and  poles  during  that  month.  That  work  of 
valuation  is  reaching  a  situation  where  we  shall  soon  have  to  assemble 
the  facts  as  to  quantity,  attach  to  those  facts  of  quantity  elements  of 
price,  and  arrive  at  the  cost,  as  the  act  calls  for  not  only  a  determina- 
tion of  the  original  cost,  but  othei  matters  that  must  be  set  out 
specifically.  While  the  force  organized  by  the  commission  has  been 
able  to  conduct  this  work  of  inventor>aiig  in  the  field,  when  it  comes 
to  putting  these  things  together  and  putting  a  cost  or  value  in  dollars 
and  cents  upon  a  given  cp.rrier,  a  cost  price  which  has  not  yet  been 
figured  by  anybody  in  the  same  way,  under  the  same  requirements 
and  limitations,  it  is  the  feeling  of  the  commission  that  it  wall  require 
a  great  deal  of  the  undi^dded  attention  of  the  members  of  the  com- 
mission who  are  responsible  for  that  work,  and  it  is  for  that  reason, 
gentlemen,  that  we  lay  stress  upon  the  importance  at  this  stage  of 
giving  the  commission  power  of  subdivision,  so  that  some  ol  its 
members  may  be  assigned  to  that  work  and  practically  relieved  from 
all  other  work,  so  that  they  may  give  their  undi\aded  attention  to  that. 
It  is  true  that  we  could  assign  certain  of  our  members  to  that  work 
but  all  of  the  commission  would  be  responsible  for  everythirg  that 
was  done,  and  when  we  are  breaking  into  a  new  field  such  as  that  it  is 
quite  natural  that  the  commissioners,  ber,ring  the  responsibilities 
that  thev  do,  would  not  care  to  assume  before  Congress  and  the 
country  the  responsibility  of  a  valuation  in  which  they  did  r.ot  them- 
selves participate,  unless  they  were  authorized  by  Congress,  ar.d  thus 
by  the  country,  to  assign  the  consideration  of  tliose  matters  to  a  por- 
tion of  their  membership. 

That  is,  gentlemen,  one  of  the  reasons  why  we  feel,  and  press  upon 
you  very  strongly,  the  importance  of  giving  us  th.e  power  of  subdi- 
vision, and  to  that  has  been  added  the  idea  of  enlargement  in  order 
to  facilitate  the  working  of  the  commission.  During  tliis  period  there 
is  work  that  must  go  on  all  the  time.  In  the  10  months  that  we  are 
together  we  decide  about  1,000  litigated  cases,  and  that  is  an  average 
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of  something  over  100  a  month.  This  committee  very  well  appreci- 
ates the  importance  of  those  cases  and  the  interests  that  are  involved, 
and  that  work  must  go  on. 

The  exercise  of  the  suspending  power  conferred  upon  the  commis- 
sion by  Congress  has  boen  frequently  called  for,  and  that  must  go  on. 
Those  cases  in  which  suspension  of  rates  has  been  made  are  given 
precedence.  They  must  be  dealt  with  promptly.  It  is  the  endeavor 
of  the  commission  to  hold  those  rates  in  abeyance  as  short  a  time  as 
may  be  necessary  to  fairly  dispose  of  them. 

The  Chairman.  The  commission  has  really  urged  the  two  things 
in  the  Rayburn  bill  more  than  anything  else — that  is,  the  matter  of 
evidence  and  the  matter  of  stocks  and  bonds. 

Mr.  Hall.  If  the  committee  will  refer  to  the  last  annual  report  of 
the  commission  I  think  it  will  be  c^uite  plain  that  we  regard  the  matter 
of  the  enlargement  and  subdivision  of  the  commission  as  in  the  first 
plane  of  urgency,  because  you  have  given  us  certain  things  to  do  and 
we  have  got  to  do  them. 

The  Chairman.  That  is  your  last  deliverance  on  the  subject  ? 

Mr.  Hall.  That  is  our  last  deliverance  on  the  subject.  Now,  next 
to  that,  we  feel  that  the  Congress  is  perhaps  sufficiently  informed  as 
to  the  need  of  some  amendment  to  section  20,  which  will  give  to  the 
commission  the  power  which,  until  the  decision  by  the  Supreme  Court 
a  year  ago  yesterday  in  the  L.  &  N.  case,  the  commission  supposed 
it  already  possessed.  That  is,  the  power  to  have  access  to  the  cor- 
respondence and  other  papers  of  carriers. 

The  Chairman.  Well,  that  is  in  the  Rayburn  bill. 

Mr.  Hall.  That  is  in  the  Rayburn  biU.  Now,  our  experience — I 
will  not  say  daily  experience,  but  our  constant  experience — is  that 
if  we  are  to  get  information  which  you  caU  upon  us  to  get  by  the 
valuation  act,  in  regard  to  the  financial  history  as  an  element  of  the 
original  cost  of  the  carriers,  if  we  are  going  to  do  that  and  get  at  the 
truth,  we  have  got  to  have  access  to  the  correspondence.  So,  also, 
where  you  intrust  to  us  the  investigation  of  individual  carriers,  as 
from  time  to  time  a  request  comes  to  the  commission,  if  we  are  going 
to  get  under  the  skin  and  get  at  the  meat,  we  must  have  access  to  the 
correspondence,  for  the  reason  that  a  railroad  accountant  is  a  his- 
torian like  any  other  accountant.  .  He  records  the  acts  of  others  in  so 
far  as  they  find  expression  in  terms  of  dollars  and  cents.  He  initiates 
or  conducts  no  financial  policies  himself.  Where  he  does  not  know 
himseK  he  desires  to  be  governed  by  the  explicit  direction  of  those 
who  do  know.  He  has  no  desire  to  be  made  the  scapegoat  later  on, 
and  these  directions,  preserved  for  his  protection,  are  to  be  found  in 
large  part  in  the  correspondence  files.  They  frequently  afford  the 
clue,  lacking  in  the  books  of  account,  to  the  motive  and  intent,  the 
transaction  as  a  whole.  Sometimes  the  real  reason  for  declaring  or 
passing  a  dividend  shows  up  only  in  corresponednce,  the  minutes 
merely  recording  a  motion  and  vote  and  the  books  of  account  the 
dollars  paid. 

Moreover,  agreements  or  understandings  of  great  importance  are 
frequently  effected  by  exchange  of  letters  or  transmitted  as  inclosures 
and  filed  with  the  letters  in  the  correspondence  files. 

The  Chairman.  Well,  it  would  not  embarrass  or  interfere  with  the 
work  of  the  joint  committee,  if  one  is  raised,  to  provide  that  the 
passage  of  S.  J.  Res.  60  shall  not  prevent  the  consideration  by  Congress 
of  the  Rayburn  bill  or  any  similar  legislation  ? 
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Mr.  Hall.  I  can  not  see  how  it  should. 

Mr.  Sterling.  How  could  it,  anyhow,  Mr.  Chairman  ? 

The  Chairman.  Well,  if  this  committee  reports  this  resolution  and 
then  Mr.  Rayburn  tries  to  bring  in  his  bill,  somebody  will  say,  as 
Judge  Hall  suggests,  that  all  these  matters  should  be  referred  to  the 
joint  committee,  and  my  suggestion  is  that  we  could  amend  this  reso- 
lution by  providing  that  its  passage  would  not  prevent  consideration 
of  pending  legislation  on  this  subject. 

Mr.  O'Shaunessy.  I  do  not  think  the  amendment  of  this  resolution 
would  influence  Congress  a  bit. 

Mr.  R.  W.  Parker.  If  five  members  of  this  committee  and  five 
members  of  the  Senate  committee  are  studying  the  question,  how  will 
this  committee  get  a  chance  to  get  at  it  ? 

Mr.  O'Shaunessy.  It  is  urged  that  these  bills  should  be  passed 
pending  the  resolution. 

The  Chairman.  That  is  the  attitude  of  the  commission. 

Mr.  Decker.  But  you  keep  putting  in  the  whole  Rayburn  bill. 
Now,  the  commission  has  never  insisted  on  any  part  of  the  Rayburn 
bill  except  the  pubhcity  part  of  it  and  your  bill  to  increase  the 
working  capacity  of  the  commission. 

The  Chairman.  Mr.  Decker,  if  we  put  an  amendment  on  this  reso- 
lution providing  that  its  passage  shall  not  prevent  consideration  of 
other  legislation,  we  can  still  consider  the  Rayburn  bill.  We  do  not 
want  anybody  to  get  up  and  say  that  we  are  estopped  from  consider- 
ing other  biUs  on  this  subject  just  because  we  have  passed  this  reso- 
lution, if  it  is  passed. 

Mr.  EscH.  That  is  a  matter  of  policy  with  the  committee.  Let  us 
go  on  with  Mr.  Hall's  testimony. 

Mr.  Hall.  I  think  I  have  concluded  all  I  had  to  say.  There  is,  of 
course,  the  question  of  the  issuance  of  stocks  and  bonds. 

The  Chairman.  As  I  have  already  got  what  I  wanted  I  will  accept 
your  suggestion,  Mr.  Esch. 

Mr.  EscH.  I  would  like  your  views,  Mr.  HaU,  on  the  subject  of 
Federal  incorporation  and  coordination  of  the  work  of  the  commission 
with  State  commissions,  both  of  which  inquiries  are  embraced  in  this 
resolution,  and  on  which  we  have  the  views  of  the  other  commis- 
sioners. 

Mr.  Hall.  Well,  I  have  not  been  very  strongly  impressed  with  the 
need  for  Federal  incorporation,  and  I  understand  that  83  per  cent  of 
the  carriers,  represented  by  Mr.  Thom,  are  of  the  opinion  that,  on 
the  whole,  it  is  desirable.  I  do  not  see  any  objection  to  it  if  they 
wish  to  surrender  the  charters  from  the  various  States.  Although  I 
have  not  discussed  the  matter  with  Mr.  Thom,  I  presume  it  is  like 
the  stock  and  bond  issue  question.  Some  people  have  the  impres- 
sion that  wherever  the  State  authorizes  a  railroad  to  do  something  in 
the  matter  of  its  stocks  and  bond»,  the  Federal  power  might  have 
difficulty  in  restraining  it. 

The  Chairman.  All  of  which  will  be  answered  if  this  joint  com- 
mittee is  raised. 

Mr.  Hall.  That  is  a  matter  in  which  I  do  not  feel  any  especial 
confidence,  Mr.  Esch.  It  is  a  question  of  polic}^  whether  Congress 
wishes  to  provide  for  Federal  incorporation  of  carriers  and  whether 
it  sees  an  advantage  in  doing  it.  I  have  no  speciol  views  to  express 
on  that  subject.     Now,  as  to  the  matter  of  coopert.tion  between  the 
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Interstate  Commeree  Commission  and  the  State  commissions  or  other 
regulatory  bodies  I  should  be  very  ghid  if  the  question  could  be 
formuhvted  a  little  more  clearly  as  to  just  what  is  meant  by  cooper- 
ation. It  is  obvious  that  it  would  be  impossible  for  a  State  commis- 
sion arid  the  Federal  commission  to  sit  t(^gether  and  make  joint  orders. 
They  might  not  agree,  and  if  they  did  not  agree,  which  would  control  ? 

Mr.  ]  SCH.  Let  me  make  this  suggestion  as  to  one  phase  of  that 
question :  One  of  the  members  of  the  railroad  commission  of  the  State 
of  Oregon  wrote  a  pamphlet  some  two  years  ago  in  which  he  advo- 
cated this  proposition:  That  the  State  commission  could  make  an 
investigation  on  behalf  of  the  Interstate  Commerce  Commission  on 
certain  matters  localized,  possibly,  within  the  State;  that  they  could 
transmit  their  findings  to  the  Interstate  Commerce  Commission  for 
action,  thereby  saving  the  Interstate  Com.merce  Commission  the  work 
of  sending  its  examiners  or  commissioners  to  that  particular  region 
to  make  the  investigation.     Would  that  be  a  practical  plan  ? 

Mr.  Hall.  It  would  not,  to  my  mind,  unless  there  were  express 
statutory  authority  given  by  Congress  to  the  Interstate  Commerce 
Commission  that  it  might  take  and  use  the  findings  of  the  State  com- 
mission. 

Mr.  EscH.  Well,  that  would  be  one  of  the  purposes  of  this  investi- 
gating commission,  to  determine  whether  or  not  that  could  be  done, 
or  should  be  done. 

Mr.  Hall.  You  have  laid  upon  us  the  heavy  duty  of  being  just 
and  fair  in  most  important  matters.  Now,  how  can  a  man  be  just 
and  fair  unless  he  knows  the  truth  ?  If  he  has  not  an  opportunity  of 
knowing  the  truth,  but  must  rely  upon  somebody  else  arriving  at  that 
truth,  it  seems  to  me  that  he  ought,  at  least,  to  have  the  power  of 
selecting  that  agency  which  is  to  arrive  at  that  truth  for  him. 

Mr.  EscH.  That  might  imply  a  doubt  as  to  the  impartiality  of  the 
State  commissions. 

Mr.  Hall.  It  might  imply  that,  but  it  could  be  explained  without 
that  implication.  It  is  an  obvious  fact  that  State  commissions  are 
very  much  at  odds  and  adopt  very  different  policies  and  have  policies 
of  protection  of  their  home  State  interests. 

Mr.  EscH.  You  think  they  could  not  rid  themselves  of  a  certain 
local  prejudice? 

Mr.  Hall.  Undoubtedly  there  are  very  able  men  among  them  who 
would  and  could  be  impartial,  but  whether,  with  the  changing  and 
shifting  compositions  of  the  different  State  commissions,  it  would  bo 
safe  for  this  commission  to  depute,  unless  under  the  mandate  of  Con- 
gress, to  local  bodies  the  ascertainment  of  the  very  fact  on  which  the 
controversy  is  to  be  determined,  I  very  much  doubt. 

Mr.  Sterling.  The  interest  of  the  State  might  be  antagonistic  to 
the  general  welfare  ? 

Mr.  Hall.  Oh,  it  might  be.       ^ 

Mr.  Sterling.  Perhaps  that  is  why,  w^here  a  State  is  a  party  to  a 
suit,  the  Federal  court  is  given  jurisdiction,  and  the  Federal  com- 
mission ought  not  to  be  bound  by  the  findings  of  a  State  commission. 

Mr.  EscH.  I  did  not  say  they  may  find.  I  said  they  may  take  the 
testimony. 

Mr.  Sterling.  Well,  you  said  they  could  submit  the  findings  of 
the  State  tribunal  to  the  Federal  commission.  Of  couree  they  might 
just  take  the  testimony. 


BILLS    AFFECTING    INTERSTATE    COMMERCE.  109 

Mr.  Barkley.  That  would  bring  up  the  question  of  whether  they 
would  be  influenced  by  local  State  interests  and  have  the  testimony 
colored  in  one  way  or  another  in  the  interest  of  the  State. 

Mr.  Sterling.  Yes;  the  testimony  might  not  be  entirely  im- 
partial. 

Mr.  TiioM.  Would  not  that  be  construed  as  a  surrender  by  the 
Federal  Government  of  the  right  to  regulate  interstate  and  foreign 
commerce  or  raise  the  constitutional  question  as  to  how  far  that 
power  could  be  delegated  ? 

Mr.  Dewalt.  Is  not  that  settled  in  the  decision  of  the  L  nited  States 
Supreme  Court  in  which  the  court  said  that  interstate  commerce, 
notwithstanding  whatever  the  constitution  of  the  State  may  say, 
can  not  be  regulated  by  the  State  ?  Has  not  the  Supreme  Court 
decided  that  in  matters  of  interstate  commerce  the  rederal  Govern- 
ment is  supreme  ?     Is  not  that  so  ? 

Mr.  Hall.  It  has  so  decided. 

Mr.  Dewalt.  There  are  State  constitutions,  for  instance  in  Ken- 
tucky and  Pennsylvania,  which  particularly  prescribe  that  there 
shall  be  no  discrimination  in  freight  or  other  rates,  either  State  or 
interstate.  The  United  States  Supreme  Court  said  that,  in  spite  of 
that  constitutional  provision,  when  the  State  attempts  to  regulate 
interstate  rates  it  has  no  authority  so  to  do.  Your  commission  held 
that,  I  believe,  is  not  that  so,  sir? 

Mr.  Hall.  Yes,  sir. 

Mr.  O'Shaunessy.  There  are  seven  commissioners  at  present  and 
there  is  a  bill  to  increase  them  to  nine.  How  many  men  do  you 
really  need  ? 

Mr.  Hall.  We  do  not  want  to  ask  for  more.  We  think  we  could 
assign  three  to  the  valuation  work,  for  instance. 

Mr.  O'Shaunessy.  You  mean  to  increiise  it  by 'three? 

Mr.  Hall.  No.  Out  of  the  nine  we  could  assign  three  to  that  work, 
which  would  leave  six  to  handle  the  other  work  of  the  commission 
which  is  now  being  handled  by  seven. 

Mr.  O'Shaunessy.  Would  that  be  really  enough? 

Mr.  Hall.  Well,  one  can  hardly  tell  that  without  experience.  I 
think  the  view  of  the  commission,  as  a  whole,  is  that  that  would  be 
the  best  working  body,  with  the  understanding  that  the  commission 
would  still  be  one;  in  certain  matters  it  would  still  have  to  get  to- 
gether. Now,  if  you  enlarge  the  commission  beyond  that  you  rapidly 
approach  the  town-meeting  idea — an  unworkable  body.  The  whole 
thing  has  been  discussed,  some  feeling  that  there  should  be  more.  It 
has  received  a  good  deal  of  thought  from  the  commission,  and  its 
collective  view  is  that  the  increase  of  the  commission  to  nine,  with 
the  power  to  subdivide,  is  advisable. 

Mr.  EscH.  That  being  so,  you  would  give  the  ph^'^sical  valuation 
work  to  one  subdivision  ? 

Mr.  Hall.  Yes,  sir. 

Mr.  EscH.  According  to  your  report,  you  contemplate  that  that 
work  will  be  completed  in  five  years;  therefore  at  the  end  of  five 
years  this  particular  work  would  be  eliminated  ? 

Mr.  Hall.  That  work  will  have  to  continue  from  year  to  year,  in- 
definitely, as  I  understand  the  act.     It  has  to  be  kept  up  to  date. 

Mr.  EscH.  Well,  that  would  be  largely — I  was  going  to  say  clerical 
work.     But  you  would  not  have  to  pass  upon  these  very  complicated 
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questions  of  the  unit  of  cost  and  the  determination  of  principles,  etc. 
That  would  be  all  finished.     That  is  what  takes  so  much  work  now  ? 

Mr.  Hall.  Yes,  sir. 

Mr.  EscH.  That  is  very  important  ? 

Mr.  Hall.  Yes,  sir.  After  that  part  of  the  work  is  done  there  will 
certainly  be  less  to  do,  but  there  will  be  plenty  of  other  things,  judging 
from  the  recent  experience  of  the  commission. 

Mr.  EscH.  After  that  work  is  done,  you  think,  nevertheless,  there 
would  be  plenty  of  work  for  nine  men  ? 

Mr.  Hall.  I  do. 

Mr.  R.  W.  Parker.  The  population  of  the  United  States  might  be 
doubled  by  that  time. 

The  Chairman.  If  you  had  to  regulate  the  issuance  and  disposition 
of  stocks  and  bonds,  would  not  that  take  up  a  good  part  of  your 
work  ? 

Mr.  Hall.  We  would  have  to  be  organized  in  such  a  way  as  to  act 
very  speedily,  indeed.     That  would  require  a  great  deal  of  attention. 

Mr.  O'Shaunessy.  I  have  heard  all  the  time  about  this  commission 
being  so  absolutely  overwhelmed  with  work  that  I  believe  that  if 
there  are  four  men  needed,  or  three  men,  we  should  give  them  four 
or  five  men.  I  do  not  believe  in  making  two  bites  of  a  cherry.  We 
ought  to  provide  for  the  growth  of  the  work. 

Mr.  Hall.  It  may  be  that  we  would  need  more,  but  our  minds  have 
met  on  this  bill  which  Judge  Adamson  has  introduced. 

Mr.  O'Shaunessy.  And  you  had  in  contemplation  the  work  that 
might  be  assigned  to  you  under  new  legislation  ? 

Mr.  Hall.  Well,  we  had  it  in  contemplation  in  a  sense,  but  we  did 
not  count  on  it.  We  ask  it  not  on  account  of  w^hat  you  may  do  but 
on  account  of  what  you  have  already  done. 

The  Chairman.  You  can  revise  and  extend  your  remarks,  Judge, 
and  add  anything  else  you  want  to.  The  committee  is  very  much 
obliged  to  you  gentlemen  for  the  light  you  have  given  us  on  the 
subject  and  your  courtesy  in  answering  our  invitation  to  come  before 
the  committee.  We  will  adjourn  until  to-morrow  at  10.30  o'clock 
when  we  will  hear  further  from  Mr.  Thom  and  Mr.  Rayburn. 

(Thereupon  the  committee  adjourned  to  meet  to-morrow,  February 
25,  1916,  at  10.30  a.  m.) 

Interstate  Commerce  Commission, 

Washington,  March  8,  1916. 
Hon.  William  G.  Adamson, 

Chairman  Committee  on  Interstate  and  Foreif/n  Commerce, 

House  of  Representatives. 

My  Dear  Judge  Adamson:  I  am  returning  herewith  the  stenographer's  transcript 
of  the  statements  of  Commissioner  Clark  and  myself  before  your  committee.  Since 
we  were  last  before  you  I  have  received  the  following  memoranda,  submitted  to 
Commissioner  Harlan  by  Mr.  F.  W.  Sweney,  chief  examiner  of  accounts,  which  have 
a  direct  bearing  upon  the  commission's  present  inability  to  secure  access  to  the  cor- 
respondence of  the  carriers: 

"Examiners  of  this  division  are  working  in  conjunction  with  Attorney  Elder  in 
securing  information  in  connection  with  Docket  No.  6562,  Leases  of  Property  to 
Shippers,  assigned  to  Commissioner  Clements 's  docket. 

"I  am  in  receipt  of  advice  from  Chicago  to  the  effect  that  Mr.  N.  H.  Loomis,  general 
solicitor  of  the  Union  Pacific  Railroad,  has  denied  access  to  correspondence  in  con- 
nection with  the  lease  between  that  company  and  the  American  Smelting  &  Refining 
Co.  Mr.  Loomis  takes  the  position  that  not  only  is  the  railroad  not  compelled  to 
permit  examination  of  this  correspondence,  but  under  the  law  it  has  not  the  right  to 
allow  such  examination." 
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In  connection  with  our  work  on  Docket  No.  6562,  Leases  of  Property  to  Shippers, 
I  am  advised  by  the  Chicago  office  that  President  Felton  of  the  Chicago  Great  Western 
has  denied  access  to  correspondence  relating  to  the  lease  between  that  carrier  and  the 
Independent  Elevator  Co.  at  Omaha.  Mr.  Felton  first  promised  access  to  this  file, 
but  after  consultation  with  Attorney  Ralph  Shaw  repudiated  his  promise  and  denied 
access." 

Very  truly^,  yours, 

Henry  B.aul,  Commissioner. 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 

Friday,  February  25,  1916. 
The  committee  this  day  met,  Hon.  William  C.  Adamson  (chairman) 
presiding. 

The  Chairman.  Mr.  Thorn,  if  you  are  ready  to  proceed  we  will  hear 
you. 

ADDITIONAL    STATEMENT    OF    ALFRED    P.    THOM,    ESQ., 
GENERAL  COUNSEL,  SOUTHERN  RAILWAY  CO. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  I  had  to  go  by  the  doctor's 
this  morning  and  was  obliged  to  await  my  turn,  therefore,  I  am  a  little 
late  and  I  want  to  apologize  to  the  committee  for  not  being  here 
punctually. 

In  view  of  what  has  transpired  before  the  committee  in  the  last 
two  days,  I  think  it  would  be  appropriate  for  me  to  give  my  remarks 
to-day  a  little  wider  scope  than  I  had  at  first  intended. 

At  the  outset,  I  would  like  for  the  committee  to  understand  in  just 
what  capacity  I  appear  and  what  I  represent.  There  is  a  railway 
executive  advisory  committee,  of  which  Mr.  Frank  Trumbull,  chair- 
man of  the  Chesapeake  &  Ohio  and  of  the  Missouri,  Kansas  &  Texas 
boards,  is  chairman,  and  the  following  are  members:  Mr.  B.  F.  Bush, 
president  of  the  Missouri  Pacific;  Mr.  A.  J.  Earling,  president  of  the 
Chicago,  Milwaukee  &  St.  Paul;  Mr.  Howard  Elliott,  chairman  of  the 
board  and  president  of  the  New  York,  New  Haven  &  Hartford;  Mr. 
W.  J.  Harahan,  president  of  the  Seaboard  Air  Line;  ^Ir.  Hale  Holden, 
president  of  the  Chicago,  Burlington  &  Quincy;  Mr.  L.  F.  Loree, 
president  of  the  Delaware  &  Hudson;  Judge  R.  S.  Lovett,  chairman 
of  the  board  of  the  Union  Pacific;  Mr.  C.  H.  Markham,  president  of 
the  Illinois  Central;  Mr.  Samuel  Rea,  president  of  the  Pennsylvania; 
Mr.  A.  H.  Smith,  president  of  the  New  York  Central;  Mr.  F.  D. 
Underwood,  president  of  the  Erie;  Mr.  Henry  Walters,  chairman  of 
the  Atlantic  Coast  Line  and  of  the  Louisville  &  Nashville;  and  Mr. 
Daniel  Willard,  president  of  the  Baltimore  &  Ohio. 

These  gentlemen  constitute  a  committee  advisory  to  the  executives 
of  the  country  and  as  such  represent  between  83  and  84  per  cent  of 
the  railroad  mileage  of  the  United  States.  I  am  counsel  of  that  com- 
mittee, and  associated  with  me  is  what  is  known  as  a  law  committee 
composed  of  Mr.  Francis  I.  Go  wen,  general  counsel  of  the  Pennsyl- 
vania; Mr.  E.  G.  Buckland,  general  counsel  of  the  New  Haven;  Mr. 
Joseph  Bryson,  general  counsel  of  the  ^lissouri,  Kansas  &  Texas;  Mr. 
Chester  M.  Dawes,  general  counsel  of  the  Chicago,  Burlington  & 
Quincy;  Mr.  Burton  Hanson,  general  counsel  of  the  Chicago,  Milwau- 
kee &  St.  Paul;  Mr.  A.  H.  Harris,  general  counsel  of  the  New  York 
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Central:  Mr.  Gardiner  Lathrop,  general  solicitor  of  the  Atchison, 
Topeka  &  Santa  Fe;  Mr.  N.  H.  Loomis,  general  sohcitor  of  the  Union 
Pacific ;  and  Judge  Walter  C.  Noyes,  general  counsel  of  the  Delaware 
&  Hudson.  That  is  the  personnel  of  the  committee  that  I  am  repre- 
senting. Mr.  Trumbull  has  as  his  assistant  Mr.  F.  H.  Sisson,  who  is 
here  present. 

The  object  of  our  committee  has  been  to  study  in  the  most  thorough 
way  we  were  capable  of  this  whole  question  of  regulation,  so  as  to 
arrive  at  a  conclusion  as  to  the  best  solution  of  this  very  serious  ques- 
tion and  to  enable  us  to  present  inteUigently  to  Congress  the  conclu- 
sions at  which  we  have  arrived. 

The  Chairman.  You  mean  to  say  that  this  committee  has  already 
worked  out  the  details  of  the  plan  which  they  intend  to  commend  to 
this  committee  if  it  is  raised  ? 
Mr.  Thom.  That  is  what  I  mean. 

Mr.  Rayburn.  And  to  Congress  if  the  committee  is  not  appointed  ? 
Mr.  Thom.  Our  idea  was  to  present  the  plan  to  the  committee  of 
Congress. 

The  Chairman.  Mr.  Rayburn  means  that  if  this  committee  is  not 
created  you  will  submit  this  plan  to  the  regular  committees  of 
Consrress  ? 

Mr.  Thom.  We  have  not  gotten  that  far,  but  what  we  have  done 

is  this 

The  Chairman  (interposing).  Your  idea  is  that  if  this  committee 
is  raised,  you  will  present  to  that  committee  for  its  recommendation 
and  approval  the  plan  which  you  have  worked  out  ? 
Mr.  Thom.  Yes,  sir;  that  is  what  I  mean. 

The  Chairman.  And  endeavor  to  convince  that  committee  that 
that  is  the  best  plan  ? 

Mr.  Thom.  That  is  what  I  mean.  Now,  you  gentlemen  can  readily 
appreciate  that  men  in  different  parts  of  the  country,  with  different . 
surroundings  and  different  problems,  have  their  minds  naturally  tend- 
ing toward  different  conclusions,  so  that  without  a  joint  study  of 
this  question  among  ourselves  the  natural  result  would  follow  that 
there  would  be  a  diversity  of  conclusions  on  the  part  of  the  men 
charged  with  these  separate  and,  in  many  respects,  different 
responsibilities. 

The  Chairman.  Does  your  committee  expect  to  satisfy  that  com- 
mittee that  your  plan  would  be  as  satisfactory  to  the  shipping  public 
as  it  wouj.d  be  profitable  to  the  railroads  ? 

Mr.  Thom.  We  realize  that  we  have  no  right  to  approach  this 
problem  from  the  standpoint  of  the  private  interests  of  the  railroads. 
We  realize  that  unless  we  can  present  a  plan  that  commends  itself, 
because  it  is  best  for  the  public  interest,  that  we  will  have  no  standing. 
We  have  tried  to  separate  ourselves  from  the  standpoint  of  a  mere 
private  interest  in  this  matter  and  to  appreciate  the  spirit  of  the 
American  people  which  is  devoted  to  the  principle  of  regulation.  We 
eccept  in  its  entirety  the  wisdom  of  that  policy,  and  our  effort  will 
be  not  to  present  a  plan  which  we  think  is  a  plan  in  the  selfish  interest 
of  the  railroads,  but  to  present  a  plan  which  we  believe  is  best  for  the 
whole  American  people,  for  the  preservation  of  its  commercial 
supremacy,  and  for  the  accommodation  of  its  traffic. 

The  Chairman.  If  this  committee  is  appointed  and  should  recom- 
mend any  material  change  or  modification  that  would  be  enacted 
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into  law,  of  course  it  would  absorb  all  that  had  been  done  up  to  thct 
time,  and  everything  w^ould  be  merged  into  it  which  was  consistent 
with  it,  and  all  would  be  repealed  that  would  be  inconsistent  with  it. 
Now,  give  me  a  reason,  if  you  can,  in  view  of  that  fact,  why  necessary 
legislation  should  not  be  enacted,  if  there  is  a  present  apparent  neces- 
sity for  it  without  anticipating  a-  change  and  stopping  all  legislation 
now. 

Mr.  Thom.  I  am  going  to  address  myself  to  that,  and  that  is  the 
reason  why  I  said  my  remarks  must  take  a  broader  scope  in  view  of 
what  has  been  said.  The  very  object  of  my  saying  at  the  outset 
th£«.t  my  remarks  must  take  a  broader  scope  than  I  had  at  first 
intended  was  in  order  that  I  might  cover  the  aspect  of  the  case  you 
have  mentioned. 

Mr.  Sterling.  Is  this  plan  which  you  speak  of  as  broad  in  its  scope 
as  this  resolution — -that  is,  does  it  deal  with  all  the  phases  that  this 
resolution  presents  ? 

Mr.  Thom.  This  plan  assumes  that  the  American  people  are  going 
on  with  the  system  of  privately  owned  properties  under  governmen- 
tal regulation  and  not  Government  ownership. 

Mr.  Sterling.  I  assumed  so. 

Mr.  Thom.  But  taking  out  the  part  that  relates  to  Government 
ownership,  our  plan  deals  with  the  other  aspects  of  the  resolution, 
and  I  am  going  to  outline  to  you  as  I  proceed  some  of  the  questions, 
not  in  an  effort  to  impress  you  with  their  merits,  but  to  impress  you 
that  they  are  questions  and  that  they  are  problems  which  ought  to 
be  considered  in  the  public  interest. 

Mr.  Sterling.  Does  it  treat  of  the  relation  of  the  railroads  to  the 
Government  in  time  of  w^ar — that  is,  the  plan  you  have  suggested  ? 

Mr.  Thom.  It  does  incidentally. 

The  Chairman.  It  would  follow  that  you  think  this  commission 
ought  to  be  raised  in  order  to  hear  you  and  consider  the  plan  that 
you  have  matured  and  mapped  out  ? 

Mr.  Thom.  That*  is  what  we  think;  we  think  it  is  in  the  public 
interest,  and  I  am  going  to  proceed  and  try  to  demonstrate  it  this 
morning.  Before  doing  that,  however,  Mr.  Chairman,  I  wish  to 
correct  an  impression  which,  I  gathered  from  one  of  the  newspapers, 
has  arisen  from  what  I  had  to  say  on  Tuesday  last.  I  see  that  one  of 
the  newspapers  states  that  I  was  here  opposing  the  Federal  Govern- 
mental regulation  of  the  issuance  of  stocks  and  bonds.  That  was 
not  my  attitude.  I  hold  in  my  hand  a  copy  of  printed  hearings 
before  this  committee — which  many  of  its  members  doubtless  recall — 
in  which  for  two  da3^s  I  attempted  to  establish  the  constitutional 
power  in  Congress  to  regulate  this  whole  subject.  You  will  find  those 
arguments  reported  in  the  hearings  before  this  committee  between 
February  9  and  March  1  7,  1914.  Not  only  did  I  do  that,  Mr.  Chair- 
man— having  had  no  opportunity  here  to  discuss  the  details  of  such  a 
measure — but  for  many  weeks  I  labored  with  the  Interstate  Com- 
merce Committee  of  the  Senate  for  the  purpose  of  perfecting  a  method 
of  regulation  by  the  Federal  Government  of  the  issuance  of  stocks 
and  bonds.  So  that  I  think  I  have  the  right  to  claim  the  confidence 
of  this  committee  when  I  say  that  I  am  not  here  opposing  an}^  such 
measure  but  am  definitely  and  unqualifiedly  in  favor  of  it,  and  so  is 
the  committee  for  which  I  speak.     Why  then  have  I  come  to  the 
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conclusion  that  it  is  not  wise  at  tliis  time  to  enact  a  bill  on  this  subject, 
no  matter  how  perfect  ?  Mr.  Rayburn  has  a  right  to  know  the  answer 
to  that  question  and  every  member  of  this  committee  has  a  right  to 
know  why  it  is  that  1  do  not  beheve  it  is  a  propitious  moment  to 
enact  a  law  on  this  subject,  no  matter  how  perfect. 

In  answering  the  question  I  want  the  gentlemen  to  contemplate 
for  one  moment  the  responsibility  which,  under  existing  law,  rests 
upon  these  executives  and  the  other  executives  whom  they  represent. 
They  are  responsible  to  the  American  public  and  to  the  commerce  of 
the  world  for  adequate  transportation  facilities,  so  that  industry  at 
home  may  not  halt  and  so  that  the  commerce  of  the  world  shaU 
move  forward  as  the  interests  of  the  public  demand.  That  is  their 
responsibility.  That  responsibility  can  not  be  discharged  by  stop- 
ping the  railroad  facilities  at  the  point  where  they  are  now.  Rail- 
roads are  matters  of  constant  growth.  If  they  do  not  grow  it  is 
because  they  are  serving  a  dead  people.  They  must  grow;  their 
facilities  must  be  increased;  their  service  must  be  improved,  if  the 
commerce  of  the  country  itself  is  to  grow  and  find  a  way  to  market. 
Now,  that  is  their  responsibility.  That  responsibility  can  not  be 
discharged  out  of  the  earnings  of  these  railroads.  The  earnings  are 
not  adequate  and  could  not  in  justice  to  the  public  be  made  adequate. 
It  involves  a  constant  input  of  new  capital.  It  involves,  therefore, 
the  necessity  for  railroads  to  enjoy  the  confidence  of  the  public  and 
to  have  an  adequate  credit,  not  in  their  interest  alone,  Mr.  Chairman, 
not  primarily  in  their  interest — because  if  this  was  a  mere  private 
interest  I  would  have  no  standing  before  this  committee — but  in  the 
interest  of  the  commerce  of  the  country  in  order  that  it  may  grow 
and  find  a  way  to  market.  The  railroads  must  grow  because  the 
railroad  capacity  marks  the  maximum  limit  of  the  producing  capacity 
of  the  country. 

New  capital  must  be  obtained  through  the  issuance  of  new  securi- 
ties. To  issue  nsw  securities,  to  perform  the  duty  practically  of 
obtaining  n3W  monBy,  means  that  there  must  be  machinery  which 
can  act  promptly  and  not  at  the  end  of  litigation.  If  the  financing 
of  the  railroads  of  the  country,  the  establishment  of  new  terminals, 
the  construction  of  double  tracks,  and  the  strengthening  of  the  bridges 
of  this  country  in  order  that  the  armament  trains  of  the  Government, 
with  their  heavy  guns,  may  be  hauled  over  them — all  of  these  things 
in  the  public  interest — are  to  be  usefully  done  they  must  be  done 
with  promptness.  Now,  I  caU  the  memory  of  those  gentlemen  who 
were  here  when  I  addressed  this  committee  before  to  witness  that 
in  my  judgment  the  power  of  Congress  is  complete  to  regulate  exclu- 
sively this  issuance  of  stocks  and  bonds.  Manifestly  we  can  get  no 
where  if  we  have  to  go  to  49  regulating  bodies  before  we  can  issue 
the  securities — 48  States  and  one  National  Government.  Manifestly 
the  public  interests  of  the  country  can  not  be  protected  if  we  are  to 
have  put  upon  us  the  responsibility  of  going  to  these  many  places  in 
order  to  get  permission  to  float  our  securities. 

The  Chairman.  Just  on  that  point,  it  may  be  of  value  to  the  com- 
mittee to  have  the  information  I  am  going  to  ask  for;  at  least,  I  know 
it  wiU  be  to  me.  I  have  seen  it  stated  in  the  papers — it  possibly 
emanated  from  Mr.  Hill  last  year — that  to  construct  the  necessary 
terminals  for  the  railroads  of  the  country  would  require  fifteen  or 
twenty  biUion  dollars.     Is  that  true? 
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Mr.  Thom.  I  think  so. 

The  Chairman.  Is  it  possible  on  any  railroad  to  prevent  frequent 
congestion  with  a  single-track  road? 

Mr.  TiioM.  No. 

The  Chairman.  All  railroads  should  have  at  least  two  tracks  and, 
better  still,  four  ? 

Mr.  Thom.  Undoubtedly.  Now,  as  1  say,  we  can  not  in  a  prac- 
tical business  way  accomplish  this  necessary  financing  if  we  are  to 
get  the  authority  of  the  States  and  also  of  the  National  Government. 
For  instance,  if  the  Southern  Railway  Co.,  of  which  I  am  general 
counsel,  had  to  go  to  Washington  for  its  permission  and  then  also 
go  to  11  States  through  which  it  operates  for  their  permission  also, 
it  would  be  hampered  in  a  business  way,  as  every  one  of  you  business 
men  can  appreciate.  We  must  have  one  place  where  we  must  go, 
and  there  alone.  As  I  say,  you  who  were  here  two  years  ago  will 
recall  that  I  believed  that  the  National  Government's  power  to  regu- 
late the  issue  of  the  securities  of  interstate  carriers,  to  the  exclusion 
of  the  States,  is  ample.  I,  however,  find  my.^elf  confronted  with  an 
argument  by  as  eminent  a  man  as  Judge  Noyes,  a  United  States 
judge  who  retired  from  the  bench  some  time  ago  and  who  is  now  in 
general  practice  in  the  city  of  New  York,  to  the  effect  that  that 
power — while  he  is  inclined  to  believe  it  exists — is  not  free  from 
doubt  or  difficulty;  he  believes  that  if  it  is  exercised  there  will  be 
litigation  over  it.  But  we  can  not  stand  litigation  on  that  subject; 
we  will  not  have  the  time,  in  the  public  interest,  to  spend  six  months 
or  a  year  in  determining  where  this  question  of  power  lies. 

We  would  have  to  go,  before  a  final  determination,  to  the  Supreme 
Court  of  the  United  States.  We  can  not  make  bankers  buy  our 
securities,  if  the  lawyers  whom  bankers  employ  to  examine  into  and 
give  an  opinion  upon  their  validity  say,  ^^  This  is  a  doubtful  question." 
Then  we  would  be  confronted  at  once  with  the  necessity  of  having 
litigation  and  of  obtaining  a  decision  from  the  highest  court  of  the 
country.  Now,  how  do  we  propose  to  meet  that?  And  as  a  pre- 
liminary to  my  statement  as  to  our  proposal,  I  call  this  situation  to 
your  attention  as  presenting  a  problem:  Suppose  there  is  a  cor- 
poration of  a  State  where  the  corporate  authority  given  in  its  charter 
is  to  put  a  bonded  indebtedness  on  that  road  of  not  exceeding  $20,000 
a  mile;  suppose  in  the  public  interest  it  is  necessary  to  put  a  mortgage 
on  the  road  of  $40,000  a  mile,  and  suppose  Congress  were  to  say,  in 
its  system,  of  regulation,  through  its  regulating  body,  that  we  might 
put  a  mortgage  on  that  road  of  $40,000  a  mile.  In  the  case  I  have 
supposed.  Congress  would  be  undertaking  to  enlarge  a  power  of  a 
State  corporation  absolutely  forbidden  to  the  corporation  by  the 
very  terms  of  the  State  charter. 

The  Chairman.  Unless  the  State  constitution  prohibited  it,  could 
not  that  corporation  secure  an  amendment  to  its  charter  permitting 
it  to  increase  its  indebtedness? 

Mr.  Thom.  Well,  it  depends.  In  some  of  the  States  they  have  to 
go  to  the  legislatures  for  that,  and  that  causes  delay.  My  opinion  is, 
Mr.  Chairman,  that  Congress  has  the  power  to  enlarge  that  charter, 
but  we  do  not  want  litigation  over  it,  and  we  propose  tiiis  as  a  remedy: 
We  propose  that  there  shall  be  a  system  of  compulsory  Federal  in- 
corporation of  all  carriers  engaged  in  interstate  commerce,  as  a  part 
of  this  method  of  regulation. 
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llie  CiiAiKMAN.  Do  you  think  there  is  any  con-^titutional  difficulty 
about  imposing  difTerent  terms  as  to  the  bonded  indebtedness  of  them 
or  that  tiiere  is  not  as  great  difficulty  in  Congress  undertaking  to 
change  the  whole  character  of  such  corporations  and  their  property  by 
act  of  Congress  '^ 

Mr.  TiioM.  No;  I  think  that  both  methods  are  valid,  but  I  do  not 
believe  that  one  would  bring  litigation  and  I  believe  the  other  would. 
I  am  not  going  to  argue  before  you  gentlemen  the  m.erits  of  the 
question  of  Government  incorporation;  you  have  not  the  time  to 
listen  to  that:  but  I  am  giving  you  a  problem  with  which  we  are  con- 
fronted, a  problem  which  this  comnuttee,  if  formed  under  resolution 
No.  60,  must  study  and  must  be  prepared  to  solve. 

The  Chairman.  I  have  not  the  statistics  before  me,  but  are  there 
more  instances  of  railroads  that  are  restricted  to  a  small  am^ount  of 
capitalization  than  there  are  of  railroads  which  have  unlimited 
authority  for  capitalization  ? 

Mr.  Thom.  I  think  they  are  all  limited  pretty  much,  Mr.  Chairman, 
in  their  charters. 

The  Chairman.  There  have  been  complaints  that  some  of  them 
went  wild  and  issued  too  much. 

Mr.  Thom.  I  know,  but  I  think  they  are  more  or  less  all  limited. 
But  I  am  giving  you  a  problem  which  arises  for  study,  and  I  say 
that  that  is  an  argument,  satisfactory  to  my  own  mind,  why  the  rail- 
road credit  of  this  country  should  not  be  regulated  by  a  securities 
law  until  that  question  is  determined  by  this  committee.  That  is 
what  my  view  is.  At  the  same  time  I  stand  ready  to  cooperate 
with  this  committee,  or  with  any  committee  having  the  matter  in 
charge  in  either  branch  of  Congress,  to  the  fullest  extent,  in  order  to 
try  and  bring  out  a  bill  which  will  meet  the  actual  necessities  of  these 
carriers  and  of  the  public.  So  that  if  you  gentlemen  determine  that* 
this  is  not  a  valid  reason  that  I  am  giving  you,  that  it  is  not  wise  and 
statesmanlike,  before  you  undertake  to  reo'ulate  this  subject,  to 
study  the  question  of  how  your  proposal  will  affect  the  capacity  of 
the  carriers,  without  litigation,  to  meet  their  financial  needs,  I  stand 
ready,  if  Mr.  Rayburn  will  permit  it,  to  have  a  conference  with  him 
in  which  I  will  present  to  him  for  his  consideration  every  change  in 
his  bill  which  I  believe  ought  to  be  made  in  the  public  interest,  so 
that  he  may  accept  those  which  he  feels  are  legitimate  criticisms  and 
transfer  to  this  committee  the  questions  about  which  he  is  not  able 
to  agree  with  me. 

The  Chairman.  You  do  not  believe  it  is  possible  to  enact  any  legis- 
lation that  will  absolutely  be  proof  against  litigation,  do  you? 

Mr.  Thom.  Yes;  I  do.  That  is,  not  absolutely  proof,  but  I  believe 
that  we  have  taken  such  a  reasonable,  safe,  businesslike,  and  states- 
manlike course — if  we  make  the  safeguards  to  which  I  have  alluded — 
that  the  professional  men  of  the  country  will,  without  exception, 
accept  the  suggestion  as  a  valid  exercise  of  congressional  power,  and 
that  the  financing  of  these  railroads  will  go  on  without  litigation.  If 
there  is  litigation,  I  believe  it  would  be  disregarded,  under  the  advice 
of  counsel,  by  the  banking  houses  of  the  country,  and  that  the  railroad 
securities  would  be  taken  without  reference  to  it. 

Mr.  Sterling.  Would  you  limit  Federal  incorporation  to  common 
carriers  ? 
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Mr.  TiiOM.  Well,  that  is  all  I  am  interested  in;  that  is  all  our  suggt^s- 
tion  covers,  and  we  do  not  go  further  than  that.  We  do  not  feel  that 
we  have  responsibilities  beyond  that.  We  wish,  if  this  committee  is 
appointed,  to  give  to  it  onr  reasons  why  we  believe  the  best  nd  safest 
solution  of  this  question  of  the  regulation  of  the  issuance  of  the 
securities  of  the  railroads  is  to  be  found  through  the  medium  of 
Federal  incorporation.  I  do  not  wish,  Mr.  Chairman,  to  be  misunder- 
stood about  my  personal  view.  I  feel  confident  that  if  such  a  case  as 
I  have  supposed  went  before  the  Supreme  Court  of  the  United  States, 
the  Supreme  Court  would  decide  that  the  power  exists  in  Congress, 
but  the  considerations  which  influence  us  in  making  this  suggestion 
are  practical  considerations.  When  you  go  to  these  men  who  day  by 
day  are  charged  with  the  necessity  of  furnishing  the  new  money  which 
is  necessary  for  the  establishment  of  terminals,  for  the  strengthening 
of  bridges,  and  for  the  the  double  tracking  of  railroads,  they  say,  '^  We 
can  not  stand  any  system  which  is  subject  to  litigation  and  to  doubt; 
therefore  you  must  devise  a  means  which  is  reasonably  free  from  these 
objections." 

As  I  have  before  stated,  I  think  that  if  this  regulation  of  Federal 
securities  is  carried  through,  it  should  be  by  means  of  Federal  incor- 
poration, which  I  think  should  be  compulsory  and  not  optional; 
compulsory,  because  that  h  the  only  w^ay  to  exercise  your  power  to 
regulate  commerce.  You  can  not  make  a  valid  system  of  regulation 
which  is  dependent  upon  the  will  of  the  person  to  be  regulated. 

Mr.  Dewalt.  Why  do  you  think  the  provisions  of  the  Rayburn 
bill,  as  proposed,  could  nor  be  enforced  as  to  the  issuance  of  stocks 
and  securities  even  though  there  be  no  Federal  incorporation  ? 

Mr.  Thom.  I  say  I  think  it  could  be.     I  think  tiiat  is  a  valid  act. 

Mr.  Dewalt.  If  that  be  so,  then  why  the  necessity  of  Federal 
incorporation? 

Mr.  Thom.  I  have  tried  to  5tate  that  there  is  a  difference  of  pro- 
fessional opinion  on  that  point,  and  that  if  we  are  to  perform  these 
functions  of  obtaining  the  necessary  money,  we  must  have  a  method 
which  is  accepted  by  the  professional  opinion  of  the  country  and  one 
under  which  we  can  get  money  without  the  delay  incident  to  litiga- 
tion. 

The  Chairman.  It  is  recognized  that  Congress  has  the  right  to 
undertake  to  enter  into  the  field  of  interstate  commerce  and  pass 
laws  regulating  it;  it  is  also  recognized  that  if  Congress  passes  a  law 
that  corporations  engaged  in  interstate  commerce  shall  have  the  right 
to  issue  a  certain  amount  of  bonds  that  any  limitation  contained  in 
the  State  charters  must  give  way,  but  as  I  understand  you,  there  are 
some  lawyers  who  deny  that. 

Mr.  Thom.  Yes;  there  is  a  difference  of  opinion  about  that. 
However,  I  have  no  difficulty  on  that  question,  and  I  have  already 
called  your  attention  to  the  argument  that  I  made  in  trying  to  support 
that  proposition. 

The  Chairman.  I  understand  your  position.  Now,  one  other 
question :  You  emphasize  the  desirability  of  avoiding  litigation  ? 

Mr.  Thom.  Yes,  sir. 

The  Chairman.  The  proposition  you  are  making  would  involve 
the  surrender  of  State  charters  and  the  placing  of  their  rights,  fran- 
chises, and  property  under  Federal  charters.  Now,  would  not  that 
cause  more  complaint  and  more  litigation  than  the  other  ? 
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Mr.  Thom.  I  do  not  think  that  would  cause  litigation  that  would 
be  seriously  considered  by  the  people  to  whom  we  look  to  finance 
these  roads.  I  think  that  there  is  such  a  strong  basis  for  the  pro- 
posal, such  a  conclusive  argument  as  to  the  power  of  the  Federal 
Government  to  do  that,  that  that  kind  of  litigation  may  practically 
be  ignored  in  the  handling  of  these  problems. 

The  Chairman.  These  companies,  under  certain  conditions  and  for 
certain  purposes,  under  those  charters  have  grown  up  and  acquired 
their  rights  and  their  properties  among  those  people.  Now,  the 
proposition  for  Government  incorporation  and  surrender  of  those 
charters  means  that,  having  acquired  these  benefits  under  the  terms 
and  conditions  of  present  laws,  we  repudiate  them  by  chartering  them 
under  the  Federal  Government. 

Mr.  Thom.  No,  sir.  Every  right  which  an  interstate  carrier  ob- 
tains under  a  State  charter  is  obtained  subject  to  the  exercise  by 
Congress,  at  any  time  the  wisdom  of  Congress  might  suggest,  of  the 
full  power  of  regulation. 

The  Chairman.  You  fail  to  catch  my  question.  There  may  be  a 
good  many  rights,  powers,  and  privileges  which  do  not  pertain  to 
interstate  commerce.  Do  you  propose  under  a  Federal  incorporation 
to  preserve  all  of  those  rights  ? 

Mr.  Thom.  I  propose  to  deal  with  the  instruments  of  interstate 
commerce.  I  propose  to  do  what  you  gentlemen  have  already  done 
under  the  interstate-commerce  act.  You  have  there  said  that  no 
matter  what  rights  a  carrier  might  have  under  a  State  charter,  it 
should  not  engage  in  interstate  commerce  unless  it  files  its  tariffs 
with  the  Interstate  Commerce  Commission.  Now,  you  have  un- 
doubtedly that  power.  I  propose  to  advocate  the  proposition  that 
no  carrier  shall  engage  in  interstate  commerce  after  a  certain  date 
unless  it  becomes  incorporated  under  the  law  of  Congress  and  that 
as  a  method  of  regulation.     Now,  gentlemen,  that  is  a  big  problem. 

The  Chairman.  Then  if  you  do  not  do  it,  you  can  not  engage  in 
interstate  commerce? 

Mr.  Thom.  If  we  do  not  do  it,  we  can  exist  for  the  purpose  of  carry- 
ing intrastate  commerce. 

The  Chairman.  Yes;  but  we  could  force  them  to  do  their  duty  under 
the  Constitution,  which  you  say  we  have  a  right  to  do. 

Mr.  Thom.  Well,  you  want  to  force  them  to  do  their  duties,  and  the 
question  is  the  best  method  of  doing  it.  Now,  we  submit  that  the 
best  method  of  doing  that  is  the  one  we  shall  propose. 

The  Chairman.  The  commerce  clause  of  the  Constitution  is  abso- 
lute, overriding  any  provision  of  a  State  charter,  or  anything  else. 
If  it  interferes  with  what  Congress  says  they  ought  to  do  as  carriers, 
we  have  a  right  to  make  them  common  carriers,  and  you  agree  with 
me  about  that? 

Mr.  Thom.  Undoubtedly.  If  Congress  shall  adopt  any  means  of 
adequate  regulation  the  policy  of  requiring  Federal  incorporation  in 
order  to  have  these  carriers  more  adequately  and  more  safely  perform 
their  duties  to  the  public,  is  a  method  within  the  reach  of  Congress. 
Now,  I  do  not  want  at  this  time  to  argue  the  merits  of  the  policy  of 
Federal  incorporation.  It  would  take  me  perhaps  a  week  to  do  so. 
I  want  to  say,  however,  that  it  is  a  problem,  that  it  is  a  proposal  of 
immense  importance  to  the  future  of  the  commerce  of  this  country, 
and  to  every  shipper  in  it,  and  that  it  is  one  worthy  of  study,  no  mat- 
ter what  conclusion  you  arrive  at  in  respect  to  it. 
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Mr.  EscH.  Would  a  Federal  incorporation,  Mr.  Thorn,  avoid  this 
possible  situation  now  existing  under  the  present  method  of  issuing 
bonds  and  stocks:  The  Southern  Rjiilroad  goes  through  11  States, 
and  you  therefore  have  to  seek  the  consent  of  1 1  jurisdictions  if,  for 
instance,  you  wish  to  ])ut  out  an  addition- 1  issue  of  $50,000,000  in 
bonds.  Some  of  those  States  would  sav,  "Yes,  we  will  give  you  the 
permission  but  we  want  you  to  spend  $5,000,000  of  that  $50,000,000 
in  our  State."  They  may  think,  for  instance,  that  Atlanta,  Ga., 
needs  new  terminals.     Do  you  meet  with  that  possilde  situation? 

Mr.  TfiOM.  We  meet  it  as  an  actujil  fact.  There  are  some  of  the 
States  that  have  done  it. 

Mr.  CoADY.  How  ?     Throu«;h  their  commissions  ? 

Mr.  TiiOM.  Their  commissions  say,  '^We  will  give  you  this  per- 
mission provided  you  spend  so  much  of  the  money  in  this  State.'' 

Mr.  CoxiDY.  Is  that  done  by  the  public  utilities  body  or  by  the 
State  commission  ? 

Mr.  Thom.  The  State  commission. 

Mr.  Rayburn.  The  State  assumes  that  authority  simpl}^  because 
the  1  ederal  Government  has  never  entered  this  field.  If  the  rederal 
Government  entered  the  field  of  the  issue  of  railway  securities,  whether 
they  have  a  Federal  incorporation  act  or  not,  then  I  do  not  see  why 
you  would  have  to  go  before  these  commissions. 

Mr.  Thom.  I  do  not.  As  I  have  tried  to  argue  aU  this  time  that  I 
have  been  on  my  feet,  my  opinion  is,  Mr.  Rayburn,  that  the  Federal 
law  covers  the  field  and  absolutely  excludes  any  other  authority.  I 
have  argued  that  before  and  I  argue  it  now.  But  the  point  that  I  am 
making  is  that  my  opinion  on  that  subject  does  not  control.  We  are 
obliged  to  go  to  bankers  and  get  them  to  take  an  issue  of  bonds,  and 
those  bankers  go  to  some  lawyer,  not  me,  not  the  railroad  attorney, 
but  they  go  to  some  man  who  looks  at  the  situation  simply  from  the 
standpoint  of  extreme  caution.  He  requires  every  '^t"  to  be  crossed 
and  every  ^'i"  to  be  dotted.  He  is  extremely  cautious  in  the  care  which 
he  takes  to  prevent  any  doubt  of  the  validity  of  the  issue.  Now, 
suppose  that  some  prominent  man  whose  opinion  I  can  not  control 
says,  ^^This  question  is  so  important  that  we  must  Avait,  we  can  not 
accept  it  now.  Here  is  a  State  that  is  claiming  this  power;  here  is 
the  Federal  Government  that  is  claiming  this  power,  and  the  Federal 
Government  has  said  that  you  may  issue  these  securities  and  the 
State  has  said  that  you  may  not  issue  these  securities.  Under  those 
circumstances,  I  can  not  advise  you,  Mr.  Banker,  tg  take  these  securi- 
ties." Now,  it  is  not  in  our  interest — because  we  can  stand  better 
than  the  public  having  no  better  facilities  than  we  have  now — but  it 
is  in  the  public  interest  that  that  issue  should  not  be  raised  ?  Let  me 
give  you  another  illustration:  One  of  the  States  of  this  Union,  a 
prominent  State,  in  its  method  of  regulation  has  provided  that  for 
every  issue  of  bonds  which  receives  the  approval  of  its  commission 
there  shall  be  a  tax  of  $5,000  on  every  $5,000,000  of  bonds  issued. 
We  run  through  11  States.  If  that  State  has  a  right  to  take  $5,000 
out  of  the  $5,000,000,  each  one  of  the  11  States  has  the  right  to  take 
it,  and  there  is  $55,000.  If  they  have  a  right  to  take  $5,000,  they 
have  a  right  to  take  $10,000,  and  yet,  in  that  State,  with  the  universal 
opinion  that  that  is  an  unlawful  exaction,  the  railroads  of  this  country 
have  found  it  necessary  to  go  and  pay  the  tax  to  avoid  the  delay  of 
litigation. 
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That  is  one  of  the  embarrassments  which  we  are  having  to  contend 
with.  Who  pays  that  $5,000  or  that  $55,000?  Does  the  railroad 
pay  it,  or  does  the  shipper  pay  it  ?  When  that  $55,000  or  $5,000  is 
taken  out  of  the  bond  issue,  the  facihties  of  the  carrier  are  reduced 
just  by  that  amount.  These  are  some  of  the  problems  that  are  pre- 
sented to  us  as  practical  matters  when  this  question  of  dual  regula- 
tion is  considered,  and  while  I  earnestly  agree  with  the  legal  proposi- 
tion of  Mr.  Rayburn  that  a  Federal  law  which  occupies  this  whole 
territory  of  jurisdiction  excludes  the  States,  I  plead  with  you  for  the 
soundness  of  the  proposition  that,  in  the  interests  of  your  constit- 
uents, not  in  mine,  in  the  interests  of  the  commerce  of  this  country, 
a  method  should  be  devised  which  will  prevent  Utigation  and  conse- 
quently will  prevent  delay.  It  is  worthy  of  the  best  efforts  of  your 
statesmanship  to  study  that  question  from  that  angle  before  you 
legislate  in  respect  to  it. 

Now,  I  have  laid  that  matter  before  you.  That  is  our  reason  for 
wanting  this  delay.  We  want  you  to  study  this  proposition.  If 
you  decide  that  there  is  such  an  emergency  that  the  matter  can  not 
wait,  then,  sir,  I  am  ready  to  explain  to  you  our  views,  and  to  make 
any  suggestion  I  can  make  tow^ard  perfecting  the  system  which  has 
been  proposed  or  any  other  system.  I  lay  before  you,  however,  the 
proposition  I  have  argued  and  urge  you  to  reaUze  that  it  is  a  matter 
which  seriously  concerns  your  constituents  and  the  commerce  of 
this  country. 

Now,  Mr.  Chairman,  I  have  endeavored  with  absolute  frankness  to 
place  before  you  the  considerations  which  make  us  ask  you  to  study 
this  problem  before  you  legislate  in  respect  to  it.  I  want  to  indicate 
some  other  problems  necessary,  in  the  public  interest  to  be  consid- 
ered by  this  proposed  joint  committee. 

Mr.  Rayburn.  Mr.  Thom,  you  are  going  into  this  resolution  now, 
are  you  not  ? 

Mr.  Thom.  Yes,  sir. 

Mr.  Rayburn.  It  would  not  bother  you  if  I  ask  you  a  question  now  ? 

Mr.  Thom.  No,  sir. 

Mr.  Rayburn.  I  think  it  is  a  perfectly  fair  question  to  ask  you. 
Do  you  believe  it  would  be  possible  for  this  committee  to  get  very 
much  valuable  information  covering  the  wide  range  of  subjects  that 
are  enumerated  in  that  resolution  by  the  beginning  of  the  next  ses- 
sion next  December  ? 

Mr.  Thom.  I  do. 

The  Chairman.  I  understand  your  committee  is  ready  now. 

Mr.  Thom.  We  will  be  ready  just  as  soon  as  you  are  ready,  Mr. 
Chairman.  There  are  certain  matters  which  we  have  been  prevented 
from  getting  in  shape,  not  knowing  what  witness  is  going  to  do  this 
or  what  witness  is  going  to  do  that;  but  w6  have  everytliing  organ- 
ized for  the  purpose  of  presenting  our  view^s  to  this  proposed  joint  com- 
mittea,  and  it  will  be  our  wish  to  expedite  it.  Now,  Mr.  Rayburn,  in 
answer  to  your  question,  I  had  no  doubt  on  the  point  that  you  have 
alluded  to  until  this  resolution  was  amended  in  the  Senate.  I  have 
no  doubt  that  the  committee  raised  by  this  resolution  could  easily 
report  by  the  next  session  of  Congress  on  everything  except  an  ex- 
haustive study  of  Government  ownership. 

The  Chairman.  Suppose  we  amend  the  resolution  so  as  to  provide 
for  a  partial  report? 
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Mr.  TiioM.  I  would  hope  that  you  could  make  a  partial  report  cover- 
ing everything  but  that  feature  of  it. 

Mr.  Montague.  Everything  but  the  Government  ownership  fea- 
ture? 

Mr.  TiiOM.  Yes.  I  have  no  doubt,  Mr.  Rayburn,  that  all  of  that 
could  be  covered;  and  let  me  tell  you  why  I  want  it  covered. 

The  Chairman.  If  we  should  adopt  your  plan  it  would  exclude 
Government  ownership  ? 

Mr.  Thom.  Well,  you  could  exclude  it  until  you  change  your  plan, 
and  Congress,  of  course,  would  have  the  right  at  any  time  to  change 
its  views  on  the  subject  and  adopt  Government  ownership,  if  you 
have  the  constitutional  power.  I  do  not  know  whether  you  gentle- 
men have  seen  a  very  interesting  argument  on  the  constitutionality 
of  Government  ownership  recently  made  by  Senator  Sutherland  in 
an  address  before  some  bar  association,  but  it  set  me  to  thinking  about 
the  matter.  That  argument  is  printed  and  is  a  very  remarkable 
document.  I  had  never  had  a  doubt  the  constitutionality  of  Govern- 
ment ownership  as  a  method  of  regulation  until  I  read  that  paper, 
but  since  that  time  I  have  given  a  great  deal  of  attention  to  the 
question. 

Mr.  Sterling.  I  just  read  it  last  night,  Mr.  Thom. 

Mr.  Thom.  It  is  a  very  interesting  document,  is  it  not  ? 

Mr.  Sterling.  It  is,  Mr.  Thom. 

Mr.  Thom.  I  am  going  to  tell  Mr.  Rayburn  why  I  am  anxious 
for  a  report  this  year.  I  am  anxious  that  this  question  shall  be 
decided  as  far  away  from  a  political  atmosphere  as  possible.  I 
would  not  have  the  question  considered,  if  I  could  control  it,  at  this 
session  of  Congress,  for  the  reason  that  it  is  a  session  of  Congress 
just  preceding  a  presidential  election,  and,  with  all  due  respect  to 
Congress,  I  suppose  we  all  know  that  the  moBt  political  Congress  we 
have  is  the  one  just  preceding  a  presidential  election  and  the  one  most 
controlled  by  political  considerations.  In  the  same  way  I  think  that 
the  least  political  Congress  you  have  is  the  one  just  succeeding  a 
presidential  election.  I  believe  that  in  a  great  economic  question 
like  this  it  is  essential  that  it  should  be  considered  by  Congress  as 
far  away  from  the  question  of  the  advantage  of  parties  as  possible, 
and  next  session  is  the  one  I  believe  will  be  the  least  amenable  to 
political  considerations  imtil  the  session  after  the  following  presi- 
dential election. 

Therefore,  I  am  particularly  anxious  that  this  question  shall  be 
reported  on  by  the  next  Congress,  and  that  it  should  be  there  debated 
and  considered  and  determined,  because  I  believe  that  the  next 
Congress  will  be  the  most  favorable  atmosphere  for  the  philosophic 
solution  of  an  economic  question  of  this  importance.  You  may  rest 
assured  that  we  will  bend  every  effort  to  facilitate  the  matter  of 
making  possible  a  report  by  the  beginning  of  the  next  session  of 
Congress.  In  frankness  I  must  say  that  I  think  that  the  whole 
program  has  been  more  or  less  embarrassed  by  the  injection  of  a 
matter  so  important  as  the  question  of  Government  ownership.  I 
have  seen  statements  in  the  Senate  that  it  will  necessitate  this  com- 
mittee going  to  Europe  and  examining  the  systems  of  transportation 
there  under  their  various  methods  of  ownership  and  control,  and  will 
involve  a  very  elaborate  study  of  the  question,  but  I  do  not  know 
about  that. 
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Mr.  Dillon.  What  do  you  say  to  dividing  the  subject  and  creating 
two  committees,  one  to  take  up  the  Government  ownership  propo- 
sition and  the  other  to  take  up  the  other  questions  that  have  been 
presented  ? 

Mr.  Thom.  I  would  prefer  that  you  put  it  in  one  committee  and 
make  two  reports.  I  think  you  can  make  your  report  on  these  ques- 
tions which  arise  under  the  present  system  of  ownership  and  can 
postpone  to  another  time  your  conchisions  on  the  subject  of  Gov- 
ernment ownership. 

Mr.  Rayburn.  Would  it  not  make  it  more  clear  if  we  could  just 
strike  that  provision  from  the  resolution,  and  then  afterwards  if  it 
was  thought  of  enough  importance  another  resolution  could  be  brought 
in  relating  to  Government  ownership  ?  That  proposition  of  Govern- 
ment ownership  will  cast  a  haze  over  every  field  that  this  committee 
goes  into. 

Mr.  Dillon.  It  will  create  a  wrong  impression  of  the  real  purpose 
of  the  committee. 

Mr.  Rayburn.  Exactl}-,  and  every  Socialistic  organ  in  the  country 
would  lay  great  stress  upon  this  proposition :  That  the  theory  of  gov- 
ernment ownership  had  received  so  much  recognition  by  the  National 
Congress  that  they  had  appointed  a  special  committee  to  investigate 
the  subject  of  Government  ownership  of  railroads,  telegraph  and  tele- 
phone lines,  to  the  exclusion  and  clouding  and  crowding  out  of  the 
real  purposes  that  are  supposed  to  be  at  the  basis  of  this  investigation. 

Mr.  Thom.  Now,  Mr.  Ra}  burn,  I  feel  the  force  of  what  you  have  said, 
and  I  can  readily  understand  your  idea.  I  think  you  also  can  readily 
understand  my  embarrassment  in  answering  a  question  of  that  kind. 

Mr.  Rayburn.  Of  course  I  realize  that  I  am  asking  you  about  a 
question  that  you  possibly  do  not  feel  free  to  answer  and  that  it  should 
be  a  matter  for  this  committee  to  determine. 

Mr.  Thom.  Yes;  of  course  I  do  not  want  to  say  anything  that  would 
in  any  way  close  the  door  on  any  subject  that  should  properly  be 
investigated,  but  my  own  feeling  is  that  the  question  of  Government 
ownership  is  not  a  burning  question  in  this  country  at  this  time  and 
that  it  can  be  reported  on  two  or  three  years  from  now.  I  feel  that 
if  we  had  a  report  on  Government  ownership  at  this  time  it  would  not 
be  adopted  during  the  next  session  of  Congress,  because  it  is  too  im- 
portant a  question  to  be  determined  in  haste;  but  I  see  no  reason  why 
the  two  should  not  be  separated.  I  see  no  reason  why  the  two  should 
be  attached  together  and  the  important  and  pressing  one  weighted 
down  by  the  other;  but  I  am  not  opposing  anything  that  the  con- 
science of  this  country  approves.  I  would  prefer  that  you  have  the 
right  to  make  two  reports  on  this  matter  of  investigating  these  two 
subjects  if  the  question  of  Government  ownership  is  to  be  insisted  on; 
that  you  should  report  on  these  questions  of  incorporation,  of  the  or- 
ganization of  the  Interstate  Commerce  Commission,  and  aU  those 
things  first  and  let  the  other  question  go  over. 

I  want  to  state  to  you  one  or  two  other  problems  with  which  we  are 
dealing.  As  I  say,  I  am  not  going  to  argue  the  merits,  but  I  want  to 
get  the  problems  clearly  before  you.  One  of  them  is  the  present 
organization  of  the  Interstate  Commerce  Commission.  At  the  out- 
set, I  want  to  tell  you  that  our  committee,  the  chairman  and  myself — 
have  been  to  the  Interstate  Commerce  Commission.  We  have  not 
proceeded  behind  their  backs.     We  had  a  conference  with  five  mem- 
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bers  of  the  commission,  Judge  Clements  and  Judge  Harlan  being  the 
only  absentees,  and  we  laid  before  them  exactly  what  we  were  doing, 
in  detail,  and  talked  it  out  with  them  for  an  hour  and  three-quarters. 
So  that  they  have  been  fully  advised  of  what  we  are  attempting  to  do, 
and  they  know  that  we  are  making  no  attack  on  the  Interstate  Com- 
merce Commission.  They  know  that  every  effort  that  we  shall  make 
will  be  to  increase  their  efficiency,  to  increase  their  opportunity  for 
work,  to  add  to  their  dignity,  and  to  improve  their  power  of  regula- 
tion. They  know  that  we  feel  the  pressure  of  this  condition  that  we 
want  to  bring  before  Congress;  that,  whereas  the  basic  principle 
of  our  American  institutions  is  that  there  shall  be  no  unity,  no  com- 
bination of  the  powers  of  the  executive,  legislative,  and  judicial 
branches  of  the  Government,  yet  we  know  that  the  Interstate  Com- 
merce Commission,  as  at  present  organized,  is  required  by  tlie  law  to 
exercise  the  power  of  detection,  correction,  and  prosecution  on  the 
one  hand,  and  of  a  judge  or  legislator  on  the  other  hand.  We  know 
that  those  men  go  fresh  from  the  investigation  and  prosecution  of 
some  condition  in  the  railroad  world,  with  their  minds,  as  human 
beings,  impregnated  with  the  impressions  which  they  there  derive, 
to  pass  as  judges  upon  the  most  vital  matters  that  affect  the  effi- 
ciency of  these  carriers  and  their  ability  to  perform  their  duties  to 
the  public. 

We  do  not  believe  that  there  should  continue  to  be  that  union  of 
these  discordant  and  interdesrtuctive  powers.  We  believe  that  the 
railroads,  in  the  system  of  regulation,  should  be  subject  to  a  commis- 
sion free  to  consider  the  merits  of  these  propositions,  unprejudiced 
from  any  performance  of  any  other  inconsistent  duties,  just  as  much 
as  the  banking  board  is  free  from  the  duties  of  doing  anything  except 
to  see  that  there  is  an  honest  and  efficient  system  of  banking  in  this 
country,  and  the  prosecution — the  powers  and  the  duties  of  prose- 
cution— in  respect  to  the  duties  of  banking,  are  in  some  other  Gov- 
ernment officer. 

We  therefore  shall  try  to  put  before  this  committee,  if  it  is  organ- 
ized, a  plea  that  there  shall  be  a  division  of  powers  a.s  now  established 
by  law  between  tlie  Interstate  Commerce  Commission,  which  shall 
be  the  supreme  body  in  charge  of  all  of  the  powers  of  regulation  on 
appeal  as  to  some,  and  directly  as  to  others,  and  another  commission, 
possibly  to  be  known  as  the  Federal  Railroad  Commission,  whose 
members  shall  be  presidential  appointees,  who  shall  be  paid  enough 
to  attract  to  the  public  service  the  best  talent  and  the  best  character 
in  this  country;  that  on  that  Federal  Railroad  Commission  there 
should  be  bestowed  the  powers,  and  of  them  shall  be  demanded  the 
duties,  of  detection,  of  correction,  and  of  prosecution,  with  a  right, 
in  order  to  coordinate  the  whole  system  of  regulation,  to  have  their 
conclusions  reviewed  by  the  Interstate  Commerce  Commission. 

We  shall  also  advocate  before  this  committee,  if  it  is  appointed,  a 
method  of  getting  closer  to  the  people  in  the  various  sections  of  the 
countrv,  nearer  to  the  interests  of  localities  than  exists  under  the 
present  system.  We  shall  do  that  as  a  substitute  for  the  present 
system  of  dual  control. 

We  shall  advocate  that  there  shall  be  regional  boards  in  every  trans- 
portation region  that  Congress  may  divide  the  country  into,  whose 
offices  shall  be  there,  who  shall  be  near  the  people,  who  can  take 
evidence  on   all  these  graver  and  more  important  questions  that 
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remain  within  the  jurisdiction  of  the  Interstate  Commerce  Commis- 
sion, such  as  the  making  of  rates,  the  estabhshment  of  relations 
between  locaUties,  and  all  the  things  that  go  to  the  vitals  of  these  rail- 
roads; who  shall  take  evidence  in  any  case  that  shall  come  before  the 
Interstate  Commerce  Commission,  just  as  commissioners  in  chancery 
would  do,  and  report  their  conclusions  to  the  Interstate  Commerce 
Commission,  subject  to  exception,  the  orders  of  these  regional  boards, 
if  unexcepted  to,  to  go  into  -effect  without  action  of  the  Interstate 
Commerce  Commission  unless  the  Interstate  Commerce  Commission 
should  itself  see  some  reason  for  ordering  a  hearing,  but  if  excepted 
to  either  by  the  shipping  interests,  by  the  localities  or  by  the  carriers, 
the  matter  to  be  argued  before  the  Interstate  Commerce  Commission. 

I  desire  to  point  out  to  you  that  this  suggestion  of  the  Interstate 
Commerce  Commission  for  an  enlargement  of  its  membership  does 
not  meet  the  final  necessities  of  our  problem.  It  ignores  the  merits 
which  we  want  to  bring  before  Congress  of  a  single  system  of  regula- 
tion and  control  of  these  instruments  of  interstate  commerce.  When 
the  Interstate  Commerce  Commission  comes  liere  and  says  that  they 
need  this  enlarged  membership  as  an  immediate  necessity,  we  do  not 
feel  that  we  should  attempt  to  stand  in  the  way  of  any  such  sugges- 
tion; we  do  not  feel  that  we  could  make  any  opposition  to  it,  and 
we  feel  none,  except  that  we  do  not  want  it  to  be  taken  as  a  solution 
of  the  problem  which,  in  all  solemnity,  we  tell  you  is  a  pressing  one 
for  the  commerce  of  this  country.  It  is  necessary,  if  we  are  to  sur- 
vive, if  we  are  to  continue  to  perform  our  duties,  that  we  shall  have 
only  one  master,  and  not  49. 

These  regional  commissions  which  I  have  alluded  to  represent  our 
suggestion  of  a  method  of  getting  close  to  the  local  interests  of  the 
people  in  respect  to  these  matters  which  are  national  in  their  char- 
acter and  which  go  to  the  very  efficiency  of  the  instrument  of  inter- 
state commerce.  We  shall  urge,  as  a  means  of  meeting  a  need  which 
we  feel  exists,  that  this  Federal  Government  should  control  and 
regulate  our  affairs  and  be  our  only  master,  just  like  we  need  one 
president  and  one  board  of  directors. 

The  Chairman.  AVould  a  commission  of  nine  members  have  any 
more  effect  on  tha^^  situation  than  a  commission  of  seven  members, 
which  we  have  now  ? 

Mr.  Thom.  I  do  not  think  so. 

The  Chairman.  If  we  were  to  change  the  system,  it  makes  no 
difference  whether  it  is  nine  or  seven. 

Mr.  Thom.  Well,  I  am  not  here  to  oppose  that.  I  think,  if  I  were 
in  your  position,  that  when  the  Interstate  Commerce  Commission 
comes  here  and  says  that  an  addition  to  their  membership  is  neces- 
sary in  order  to  carry  on  the  valuation  work,  I  would  listen  to  them 
and  would  give  them  the  increase  they  ask.  But  I  want  to  express  the 
hope  that  it  will  not  be  taken  as  a  solution  of  the  problem,  because 
it  does  not  touch  it  in  any  of  its  fundamentals. 

Mr.  Montague.  Mr.  Thom,  I  was  not  here  when  the  conunission 
stated  its  attitude  on  this  point,  but  I  catch  it  from  your  argument, 
though,  that  they  have  a  pressure  of  work  upon  them  and  they  want 
two  additional  men  ? 

Mr.  Thom.  Yes,  sir. 

Mr.  Montague.  That  exigency  might  arise  next  year  and  the 
year  after  and  from  time  to  time  the  commission  would  have  to  be 
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enlarged.  We  do  not  know  how  large  the  commission  might  grow. 
It  would  be  a  serious  matter  if  it  should  grow  so  large  that  it  became 
cumbersome. 

Mr.  TnoM.  I  want  to  say,  in  connection  with  what  I  stated  as  to 
our  representation,  that  Mr.  F.  H.  Sisson,  who  is  president,  is  the 
assistant  to  the  chairman  of  our  committee  and  has  come  here  to 
attest  the  interest  of  that  committee  in  the  proceedings  which  are 
now  taking  place.  Mr.  Sisson  is  in  every  way  worthy  of  the  highest 
confidence  of  this  committee,  and  I  hope  that  they  will  often  have 
an  opportunity  to  consult  with  him  in  respect  to  these  matters. 

Mr.  Montague.  Does  Mr.  Sisson  desire  to  be  heard  ? 

Mr.  TiioM.  No,  sir.     I  just  mentioned  the  fact  that  he  is  present. 

Mr.  Rayburn.  Do  you  think  you  can  complete  your  statement  in 
one  more  day,  Mr.  Thom  ? 

Mr.  Thom.  I  think  so. 

(Thereupcn  the  committee  adjourned,  to  meet  Tuesday,  February 
29,  1916,  at  10.30  o'clock  a.  m.) 


Committee  on  Interstate  and  Foreign  Commerce, 

House  of  Representatives, 

Tuesday,  February  29,  1916. 

The  committee  m.et  at  10.40  o'clock  a.  m.,  Hon.  WiUiam  C.  Adam- 
jon  (chairman)  presiding. 

The  Chairman.  I  believe  the  order  is,  Mr.  Thom,  that  we  will 
resume  the  hearing. 

Mr.  Dewalt.  Mr.  Thom,  when  you  go  on  with  your  argument  will 
you  try  to  give  the  committee  and  myself  some  little  information  on 
the  question  that  I  asked  you  when  the  last  hearing  adjourned,  in 
regard  to  the  question  of  eminent  domain  ?  In  other  words,  I  do  not 
want  to  interrupt  the  thread  of  your  argument;  you  can  answer  it  at 
any  time  you  choose. 

STATEMENT     OF     ALFRED     P.     TIIOM,     GENERAL     COUNSEL 
SOUTHERN  RAILWAY,   WASHINGTON,  D.   C— Continued. 

Mr.  Thom.  Mr.  Chairman  and  gentlemen,  before  proceeding  with 
the  thread  of  the  remarks  which  I  had  the  honor  to  submit  on  Friday 
last,  I  would  like  the  privilege  of  referring  to  a  question  which  has 
been  brought  to  my  attention,  and  that  is  as  to  the  power  of  the 
Federal  Government  to  authorize  the  condemnation  of  property  that 
may  be  necessary  for  the  establishment  of  a  system  of  transportation 
under  Federal  charters. 

Mr.  Dewalt.  Will  you  permit  me  to  interrupt  you  again  ? 

Mr.  Thom.  Yes. 

Mr.  Dewalt.  I  will  give  you  the  thought  that  is  in  my  mind, 
which  is  this:  That  in  order  to  construct  a  railroad  under  a  State 
charter,  as  we  all  know,  there  m.ust  be  granted  to  the  railway  company 
a  right  of  eminent  domain,  which  it  has,  of  course,  by  acts  of  the 
legislature.  Now,  the  query  in  my  mind  is  this:  If  you  federalize 
these  railroads  by  having  them  take  out  Federal  charters,  does  the 
State  still  have  the  right  inherent  in  its  own  powers  to  negative  this 
right  of  eminent  domain  when  there  is  a  Federal  charter  granted  to 
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the  railroad  company  and  the  railroad  company  surrenders  its  State 
charter?  In  other  words,  you  would  build  a  railroad,  say,  in  the 
State  of  Penns^dvania  about  50  miles  in  length  and  they  now  have 
the  right  of  eminent  domain,  and  you  would  want  to  float  $10,000,000 
worth  of  railway  bonds  upon  that  spur  of  the  railroad. 

Now  you  take  out  a  Federal  charter.  The  query  is:  What  effect 
would  the  taking  out  of  the  Federal  charter  have  upon  the  power  of 
the  State  to  negative  the  power  of  eminent  domain  on  that  spur  of 
the  railroad,  and  what  effect  would  it  have  upon  your  bond  issue  ? 

Mr.  Thom.  Mr.  Chairman,  we  have  given,  of  course,  earnest  con- 
sideration to  that  question,  and  we  have  no  doubt  as  to  the  power  in 
the  Federal  Government  to  confer  upon  a  Federal  corporation  the 
power  of  eminent  domain,  if  that  Federal  corporation  is  doing  a 
public-utility  business  in  interstate  com.merce. 

The  Chairman.  I  was  going  to  ask  you  if  it  did  not  depend  more  on 
the  purpose  for  which  it  is  intended  than  on  the  character  of  the 
corporation  ? 

Mr.  Thom.  Yes. 

The  Chairman.  If  it  is  a  Federal  purpose  there  is  no  doubt  about  it. 

Mr.  TiioM.  Yes,  sir;  you  will  find  that  matter  settled  by  the  prac- 
tice of  the  Federal  Government  in  connection  with  the  exercise  of 
the  power  of  eminent  domain  in  regard  to  obtaining  sites  for  fortifi- 
cations and  sites  for  post  offices  and  anything  else  that  is  necessary 
to  carry  out  a  power  under  the  National  Constitution.  You  will  find 
your  statute  books  full  of  the  actual  exercise  of  the  right  of  eminent 
domain  by  the  Federal  Government  when  appropriate  to  carry  out 
a  Federal  power. 

The  two  cases  that  I  have  cited,  the  matter  of  fortifications  and  the 
matter  of  sites  for  post  offices,  are  undeniably  in  pursuance  of  a 
Federal  power.  Now,  how  does  the  case  stand  in  reference  to  a 
carrier  chartered  by  the  Federal  Government  for  the  purpose  of  carry- 
ing on  an  interstate  and  foreign  business?  The  very  moment  that 
we  concede  the  power  of  incorporation  by  the  Federal  Government 
as  an  appropriate  ro.eans  of  regulating  commerce,  that  moment  we 
must  concede  all  the  powers  incidental  to  the  making  of  an  efficient 
transportation  system,  pursuant  to  the  incorporation.  In  other 
words,  the  whole  basis,  of  Federal  regulation  is  the  com.merce  clause 
of  the  Constitution.  The  full  range  of  means  of  regulation  is  open 
to  the  choice  of  Congress.  Anything  that  is  reasonabh^  appropriate 
to  the  regulation  of  interstate  and  foreign  commerce  can  be  selected 
as  a  means  by  the  Congress  of  the  United  States.  Having  selected 
the  method  of  Federal  incorporation  as  an  appropriate  means  for  the 
regulation  of  commerce.  Congress  m.ay  go  to  the  extent  of  conferring 
the  power  of  em.inent  domain  upon  that  corporation  in  order  to  make 
its  incorporation  effective. 

Now,  as  I  say,  that  in  brief  is  our  position.     We  are  unanimous 

Mr.  Dewalt  (interposing).  Just  let  me  interrupt  you  at  that 
point.  Every  charter  granted  by  a  State  authority  to  a  railway 
company  which  gives  it,  of  course,  the  right  of  eminent  domain,  is 
restricted  by  the  terms  of  that  charter  in  regard  to  certain  matters, 
to  wit,  taxation,  for  instance,  and  in  other  matters  that  it  is  not 
necessary  to  mention.  Now,  the  query  is  again:  When  the  State 
charter  is  abandoned,  which  it  would  be  by  the  federalization  of  these 
railway  companies,  does  it,  as  a  matter  of  course,  follow  that  these 
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railway  companies  abandoning  their  charter  in  the  State  would  also 
be  not  restricted  by  these  other  matters  which  are  included  in  their 
charters  ?  If  so,  it  would  very  materially  affect  the  interests  of  the 
State.  Query,  again:  Would  the  surrender  of  the  State  charter 
and  the  acceptance  of  the  Federal  charter  permit  the  State  under  its 
jurisdiction  to  say,  ^'We  now  negative  these  rights  that  we  have 
given  you  because  you  have  surrendered  your  charter,  and  therefore 
we  refuse  to  grant  you  the  right  of  eminent  domain  for  this  new 
railway." 

Mr.  Thom.  Of  course,  the  distinction  there  is  between  the  right 
of  eminent  domain  as  exercised  by  the  authority  of  the  State  and  the 
right  of  eminent  domain  as  exercised  by  the  authority  of  Congress. 
If  the  charter  of  the  State  is  abandoned,  then  you  can  no  longer 
appeal  to  the  State  power  in  respect  to  eminent  domain,  but  if  Con- 
gress charters  these  railroads,  it  can  make  its  charter  effective  by 
iiself  conferring  the  power  of  eminent  domain  just  as  it  can  take 
Cape  Henry  by  eminent  domain  to  establish  a  fortiiication  there, 
just  as  it  can  take  a  site  in  any  city  in  this  country  for  the  purpose 
of  establishing  a  post  office  or  a  customhouse  there.  There  is  no 
doubt,  as  I  say,  in  our  minds  as  to  the  existence  of  that  power,  and 
I  will  say  to  the  gentleman,  who  is  from  Pennsylvania,  that  that 
matter  has  received  the  consideration  of  as  eminent  a  man  as  Mr. 
Gowan,  the  general  counsel  of  the  Pennsylvania  Railroad,  who,  of 
course,  is  deeply  interested,  as  we  all  are  deeply  interested,  in  the 
continuance  of  this  power  of  eminent  domain,  and  we  all  feel  that 
the  power  undoubtedly  exists.  Of  course,  if  we  did  not  feel  it,  it  is 
primarily  our  risk  and  we  would  not  be  justified  in  the  confidence 
with  which  we  present  to  Congress  this  idea  of  federalization  of  these 
railroad  companies. 

Mr.  Sterling.  There  has  been  some  companies  chartered  by 
Congress. 

Mr.  Thom.  Yes;  there  were  several,  and  I  have  no  doubt  that  we 
will  find  in  the  books  where  the  power  of  eminent  domain  has  been 
exercised  by  those  railroad  companies,  such  as  the  Union  Pacific  and 
the  Texas  Pacific  and  others.  Perhaps  Mr.  Rayburn  can  tell  us  about 
the  Texas  Pacific. 

Mr.  Rayburn.  They  still  operate  under  the  Federal  charter. 

Mr.  Thom.  I  do  not  think  we  will  have  any  difficulty  upon  that  sub- 
ject. We  will  probably  find  that  that  power  has  been  exercised  by 
those  railroads  under  Federal  authority;  but  whether  it  has  or  not  we 
feel  no  doubt  about  the  matter,  as  a  legal  proposition,  and  we  are  will- 
ing to  take  whatever  risk  there  is  in  it. 

Mr.  DoREMUS.  From  what  source  do  you  think  the  Governnient 
gets  its  power  to  take  lands  for  a  fort  ? 

Mr.  Thom.  From  the  power  under  the  Constitution  to  estabhsh  a 
national  defense — to  provide  for  the  national  defense. 

Mr.  Doremus.  Then  the  source  of  power  of  eminent  domain  is  dif- 
ferent from  the  particular  source  to  which  you  referred  a  moment  ago '? 

Mr.  Thom.  I  do  not  quite  appreciate  what  you  mean. 

Mr.  Doremus.  I  just  came  in  and  I  am  not  familiar  \\dth  what  you 
said  before  I  came  in,  but,  as  I  understand  it,  you  beheve  that  Con- 
gress, through  Federal  incorporation,  could  empower  a  raikoad  cum- 
pany  to  take  the  property  within  the  State  under  the  power  of  emi- 
nent domain  ? 
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Mr.  Thom.   Yes. 

Mr.  D;)KEMUS.  Where  do  we  get  that  power  ? 

Mr.  TiiOM.  My  «ar^ument  was  this:  That  wherever  it  is  necessary 
in  the  exercise  to  the  fullest  extent  of  a  Federal  power  to  exercise  the 
right  of  eminent  domain  by  Congress,  Congress  has  that  power,  and  I 
instanced  the  statutes  on  your  books. 

The  Chaikman.  It  is  the  power  to  do  all  things  that  are  necessary 
to  carry  out  a  Federal  purpose  ? 

Mr.  TiiOM.  A  constitutional  power.  I  instanced  the  statutes  on 
your  books.  There  is  condemnation  of  land  for  post  offices,  for 
instance. 

The  Chairman.  But  as  to  the  authority  tc  condemn,  you  lecogmze 
the  distinction  between  the.  purpose  and  the  authorization  of  incor- 
poration. For  instance,  if  Congress  can  pass  a  law  that  all  railroads 
should  have  the  power  of  condemnation  in  interstate  commerce,  a 
State  chartering  a  railroad  could  condemn  under  it.  If  a  vState  has  a 
general  law,  not  in  the  charter,  tliat  all  railroads  could  condemn,  the 
Federal  incorporation  could  condemn  then. 

Mr.  Barkley.  If  Congress  has  the  power  to  conf(T  upon  these  rail- 
roads the  power  of  eminent  domain,  they  would  have  to  do  it  through 
the  Federal  courts. 

Mr.  Thom.  I  do  not  think  so. 

Mr.  Montague.  You  could  do  it  through  either  the  State  or  Federal 
coTU'ts,  could  you  not  ? 

Mr.  Thom.  Yes,  sir.  In  fact,  wherever  the  power  of  eminent 
domain  is  exercised,  except  in  the  District  of  Columbia  and  Alaska, 
you  can  do  it  in  the  State  courts.  You  will  find  the  method  outlined 
in  the  United  States  ^Statutes  Referring  the  persons  who  desire  to  make 
a  condemnation  to  the  State  courts  and  to  their  method  of  procedure. 
So  that  they  could  do  it  through  either  the  State  or  Federal  courts. 
They  could  either  authorize  it  to  be  done  in  the  district  courts  of  the 
United  States  or  they  could  authorize  it  to  be  done  in  the  State  courts, 
and  the  power  to  do  it  in  the  State  courts  is  conferred  by  the  sixth 
article  of  the  Federal  Constitution,  which  makes  the  laws  of  Congress 
passed  pursuant  to  the  Constitution  binding  upon  all  the  judges  of  the 
State  courts. 

Mr.  Rayburn.  I  believe  you  have  not  touched  on  the  question  raised 
by  Mr.  Dew  alt  as  to  what  becomes  of  the  rights  of  the  State  under 
their  State  charters  w^ien  they  are  nullified  by  the  Federal  charter. 

Mr.  Thom.  Well,  no  rights  exist  under  it  if  the  charter  is  abandoned. 
Then  you  are  relegated  to  the  Federal  charter  and  you  will  have  to 
look  to  it  for  your  power,  and  we  are  depending  on  the  competency 
of  Congress  to  create  a  system  of  that  sort  as  a  part  of  the  system  of 
regulation. 

The  Chairman.  You  do  not  contemplate  in  this  plan  that  by  these 
Federal  charters  you  would  deprive  the  States  of  the  power  of  taxa- 
tion? 

Mr.  Thom.  Oh,  no. 

The  Chairman.  Or  deprive  any  man  of  his  rights  under  that  incor- 
poration ? 

Mr.  Thom.  No.  Our  suggestion  is  that  the  power  of  taxation  should 
remain  where  it  is. 

Mr.  Stephens.  Or  deprive  them  of  the  right  of  police  regulation  ? 

Mr.  Thom.  No 
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Mr.  Barkley.  If  the  State  charters  are  all  abrogated,  would  not 
that  take  awav  from  the  State  the  power  to  regulate  commerce  over 
the  federalized  railroads  ?  * 

Mr.  Thom.  Oh,  yes. 

Mr.  Barkley.  So  that  the  State  would  have  no  remedy  against  any 
evil  that  might  exist  within  the  State? 

Mr.  Thom.  I  will  take  that  up  in  a  moment. 

Mr.  EscH.  Would  you  make  this  Federal  incorporation  mandatory 
or  voluntary? 

Mr.  Thom.  I  do  not  think  it  would  be  possible  to  make  it  volun- 
tary ;  it  would  have  to  be  compulsory. 

Mr.  EscH.  You  made  some  remark  in  a  former  argument  that  it 
woidd  be  voluntary. 

Mr.  Thom.  You  misunderstood  me,  I  think. 

Mr.  EscH.  Perhaps  I  misunderstood  you. 

Mr.  Thom.  I  said  it  could  not  be  made  voluntary  for  this  reason: 
Your  power  to  incorporate  is  dependent  on  the  power  to  regulate 
commerce.  The  idea  of  leaving  it  to  the  person  to  be  regulated, 
whether  that  person  will  accept  regulation  by  Congress,  negatives 
the  whole  idea  of  regulation.  Regulation  must  be  universally 
applicable;  it  can  not  be  left  to  the  persons  to  be  regulated  to  say, 
''I  will  accept  this  system  of  regulation  or  I  will  not  accept  it."  It 
is  essential  to  the  exercise  of  the  power  of  regulation  that  it  should  be 
binding  upon  the  person  or  institution  to  be  regulated  and  not 
voluntary. 

Mr.  Esch.  But  the  advantages  of  Federal  incorporation,  by  giving 
you  centralized  control  and  eliminating  48  jurisdictions,  would  be 
such  that  there  would  not  be  any  common  carriers  that  would  not 
come  under  Federal  incorporation. 

Mr.  Thom.  I  do  not  know  whether  they  would  or  not.  I  think  it 
would  operate  in  this  way:  That  you  would  find  all  of  these  corpora- 
tions that  were  dissatisfied  with  the  State  control  coming  in  and  all 
those  that  thought  they  could  make  better  terms  with  the  State 
staying  out.  I  do  not  believe  Congress  is  ever  going  to  divide  corpo- 
rations in  to  those  two  classes.  They  are  either  going  to  leave  them 
all  in  the  State  or  take  them  aU  under  Federal  control. 

Mr.  Barkley.  You  stated  a  moment  ago  that  you  expected  to  dis- 
cuss the  question  I  raised  about  depriving  the  State  of  the  jurisdiction 
to  regulate  that  part  of  the  commerce  wholly  within  the  State. 

Mr.  Thom.  Yes. 

Mr.  Barkley.  How  does  Congress  get  any  power  whatever  to 
regulate  commerce  wholly  within  the  States,  merely  because  the 
instrumentality  by  which  that  commerce  is  carried  is  an  interstate 
carrier  ? 

^Ir.  Thom.  The  Supreme  Court  has  decided  the  last  question  in  the 
Minnesota  case.  The  decision  was  delivered  by  Justice  Hughes  the 
other  day,  and  they  also  decided  in  the  case  of  the  Southern  Kailway 
Co.  against  Green,  that  came  up  from  Alabama,  where  the  question 
was,  as  to  whether  or  not  Congress  could  apply  its  safety  appliance 
law  to  a  car  exclusively  engaged  in  intrastate  commerce  on  an  inter- 
state road,  and  they  based  the  claim  on  the  necessity  for  a  complete 
control  of  commerce  in  order  to  regulate  the  interstate  part  of  it. 
32873—16 9 
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Mr.  Bakkley.  But  they  have  not  decided  that  a  rate  on  commerce 
originatmg  in  Louisville,  Ky.,  ^d  terminating  in  some  other  city  in 
Kentucky,  can  be  regulated  by  interstate  commerce. 

Mr.  Thom.  They  decided  that  in  the  safety  appliance  case. 

The  Chairman.  The  safety  appliance  case  was  based  on  the  ground 
that  a  local  train  might  go  off  the  track  and  wreck  a  Federal  train. 

Mr.  Thom.  Well,  the  principle  is  the  same. 

Mr.  Montague.  The  question  is,  wherever  the  exercise  of  the  local 
power  conflicts  with  the  efficiency  of  the  Federal  power,  the  State 
must  give  way  to  the  National  power. 

Mr.  Thom.  Yes;  and  you  will  find  that  in  the  argument  that  I  will 
submit,  and  I  will  touch  upon  that  question  and  the  reasons  for  it. 

Mr.  Esch.  Was  not  that  question  involved  in  the  Shreveport  case  ? 

Mr.  Thom.  The  question  of  discrimination  was  involved  in  the 
Shreveport  case,  but  not  the  reasonableness  of  the  rate:  but  it  also 
extends  to  the  question  of  the  reasonableness  of  the  rates  for  the 
reasons  that  I  will  lay  before  you  when  I  come  to  that  part  of  the 
argument. 

Mr.  Esch.  Well,  I  do  not  want  to  anticipate  it. 

Mr.  Montague.  I  move  that  unless  there  is  something  very  im- 
portant that  we  want  to  ask  Mr.  Thom  about  that  we  proceed  without 
interrupting  him  and  that  he  may  go  right  along. 

Mr.  Esch.  T  second  the  motion. 

Mr.  Thom.  I  do  not  object  to  questions. 

Mr.  Montague.  I  think  the  questions  have  been  very  interesting, 
but  I  think  you  can  go  on  now  without  interruption. 

The  Chairman.  Without  objection  it  is  so  ordered. 

Mr.  Thom.  So  far  I  have  been  trying  to  lay  before  this  committee 
some  of  the  problems  that  justify  a  study  of  this  question  of  trans- 
portation by  Congress.  I  have  not  undertaken  to  present  the  full 
merits  of  these  various  problems,  because  it  would  be  inappropriate 
here  and  it  would  undoubtedly  consume  unduly  the  time  of  this 
committee.  The  question  of  their  merits  will  arise  when  the  study 
is  undertaken.  All  that  I  am  attempting  to  do,  without  regard  to 
how  these  problems  shall  be  decided,  is  to  present  to  the  committee 
certain  problems  which  are  important  in  the  public  interest  and  ought 
to  be  considered,  at  any  rate,  however  they  are  decided.  I  referred 
to  several  of  these  problems  in  my  previous  address  before  this 
committee. 

I  will  proceed  to  refer  to  certain  other  problems.  The  first  of  these 
that  I  will  now  refer  to  is  a  problem  of  vast  and  far-reaching  impor- 
tance as  I  see  the  transportation  problems  of  this  country.  There 
has  been  a  school  of  thought  that  has  grown  up  in  the  public  and 
among  our  public  men  which  has  considered  the  transportation  prob- 
lem merely  from  the  standpoint  of  rates  and  discriminations.  The 
theory  of  regulation  thus  far  has  been  dominated  by  the  idea  that  the 
problem  of  transportation  was  wrapped  up  in  those  two  considera- 
tions, and  very  naturally.  This  idea  of  regulation  grew  out  of  the 
existence  of  abuses.  The  system  of  regulation  was  therefore  domi- 
nated by  the  purpose  to  meet  and  to  overcome  those  abuses.  The 
abuses  which  did  exist  grew  out  of  the  fact  that,  although  these  rail- 
road companies  were  charged  with  a  public  use,  they  were  privately 
owned  and  the  private  owners  of  them  did  not  realize  any  right  ex- 
cept to  use  their  property  as  any  other  private  owiier  would  use  his. 
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Therefore,  he  sold  transportation  at  what  he  could  get  for  it.  He  sold 
transportation  to  the  wholesale  man  cheaper  than  he  did  to  the  retail 
man.  He  sold  transportation  as  high  as  he  could  obtain  a  price  for 
it.  The  result  was  that  there  had  grown  up  a  system  of  rates  which 
were  considered  unreasonably  high,  a  system  of  rates  which  were  con- 
sidered unreasonably  discriminatory. 

To  meet  those  difficulties,  to  provide  that  all  rates  should  be  just 
and  reasonable,  and  to  provide  that  there  should  not  be  any  undue 
discrimination  was  the  purpose  of  the  original  act  to  regulate  com- 
merce, and  it  has  been  the  dominating  thought  in  aU  the  legislation 
which  has  taken  place  on  that  subject. 

Now,  Mr.  Chairman,  it  is  not  wonderful,  it  is  not  to  be  wondered 
at,  that  that  idea  should  persist,  and  honestly  persist,  in  the  minds  of 
a  great  many  men  whose  duties  and  whose  opportunities  do  not  give 
them  the  opportunity  of  seeing  the  whole  railroad  question. 

I  say  that  is  one  schoo  of  thought.  There  is  another  school  of 
thought  which  has  grown  up  and  which  is  a  disciple  of  the  principle 
that  the  time  has  come  when  it  is  more  important  in  the  public 
interest  that  there  should  be  adequate  and  safe  facilities  for  the 
transportation  than  that  there  should  be  now  any  further  regulation  in 
respect  to  matters  which  have  been  heretofore  dealt  with  by  Congress. 
Naturally  the  men  charged  with  the  responsibility  for  furnishing  the 
American  people  with  safe  and  adequate  facilities  for  transportation 
see  that  side  of  the  question  very  clearly.  They  know  their  diffi- 
culties. They  know  the  public  needs.  It  is  necessary  for  them  to 
study  not  only  the  present  but  the  prospective  needs  of  the  commerce 
of  America.  We  tell  you  very  solemnly  that  the  interests  of  the 
American  people  are  now  more  wrapped  up  in  the  adequacy  and  the 
safety  of  transportation  facilities  than  they  are  in  the  mere  question 
of  rates.  We  point  you  to  the  fact  that  the  extension  of  railroad 
construction  has  ceased  in  this  country;  that  last  year  there  were 
fewer  miles  of  railroad  built  than  at  any  time  since  railroad  building 
began.  We  point  you  to  the  fact  that  everything  that  is  being  done 
now  and  everything  that  can  be  done  under  the  present  system  is 
intensive  in  character,  and  goes  to  the  improvement  of  a  plant  within 
its  present  limits,  and  that  no  matter  how  much  your  population 
grows,  no  matter  how  much  you  want  to  develop  new  regions,  there  is 
not  the  opportunity  now  to  do  that,  because  there  is  not  any  induce- 
ment to  the  public  to  put  their  means  into  railroad  building,  as  com- 
pared with  the  opportunities  that  they  have  in  industrials.  We  tell 
you  that  the  commerce  of  the  United  States  will  be  halted  unless  some 
means  be  adopted  of  enabling  these  railroads  to  extend  their  lines  or 
other  railroads  to  extend  their  lines  into  regions  which  need  develop- 
ment. 

Now,  there  are  the  two  schools  of  thought.  It  is  a  fundamental 
matter  to  be  considered  whether  or  not  the  time  has  come,  as  we 
solemnly  represent  to  you  that  it  has  come,  when  in  the  interest  of 
the  development  of  this  country  and  in  order  to  provide  adequately 
•for  its  commerce,  there  should  be  something  done  that  will  invite  the 
investment  of  money  in  these  enterprises,  so  that  their  facilities  may 
be  increased  and  commerce  may  be  adequately  provided  for.  As  I 
.say,  without  any  reference  to  the  question  of  the  merits  of  that  con- 
troversy, I  invite  your  attention  to  the  fact  that  there  are  the^e  two 
schools  of  thought,  one  regulating  the  railroads  simply  from  the 
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standpoint  of  rates  and  discriminations,  and  the  other  solemnly  as- 
suring Congress  that  that  is  not  the  dominant  consideration  which 
ought  to  prevail,  but  the  question  of  providing  adequate  facilities 
for  the  present  and  the  future  is  the  one  that  ought  to  be  considered. 
This  is  a  problem  which  invites  the  most  careful  and  most  conscien- 
tious study  on  the  part  of  the  representatives  of  the  people  in  Congress. 

There  is  another  thing  that  ought  to  be  considered.  The  public 
conscience  of  this  country  has  put  the  railroads  out  of  politics.  While 
a  railroad  here  and  there — and  I  say  this  as  a  matter  of  precaution, 
because  I  know  of  none — while  a  railroad  here  and  there  may  take  an 
interest  in  elections,  the  prevailing  rule  in  this  country  is  that  the 
railroads  are  absolutely  divorced  from  any  influence  in  public  affairs. 
What  we  can  get  is  in  a  forum  like  this,  in  a  forum  of  public  debate, 
in  a  forum  to  which  we  may  bring  the  merits  of  our  cause  and  have 
them  considered,  not  in  influencing  the  election  of  men  or  controlling 
the  views  of  men  otherwise  than  by  argument  and  debate.  But,  on 
the  other  hand,  while  the  railroads  are  put  out  of  politics,  those  that 
want  to  make  them  a  political  issue  have  not  been  put  out  of  politics. 
There  is  not  a  crossroads  in  this  country  where  there  is  an  ambitious 
man  who  wants  to  make  his  way  in  public  life  who  does  not  feel  that 
the  easiest  step  in  that  direction  is  to  do  something  that  will  be  an- 
tagonistic to  the  railroad  that  runs  through  his  place.  The  tempta- 
tion to  the  man  in  public  life  to  make  a  case  against  the  railroads  still 
exists.  The  power  of  the  railroad  to  defend  itself  hrs  gone.  When 
we  consider  what  the  railroad  is,  when  we  consider  that  it  is  the  fa- 
cility that  lies  at  the  basis  of  the  commerce  of  your  people,  that  it 
enables  your  merchants  to  do  business,  that  it  enables  your  farmers 
to  carry  their  produce  to  market,  that  it  lies  at  the  basis  of  the  manu- 
facturing business  of  the  country,  is  it,  from  the  standpoint  of  the 
public  interest,  a  wholesome  situation  that  these  railroads  should  be 
made  the  football  of  politics  and  should  be  open  to  assault  by  every 
ambitious  man,  even  though  he  may  not  be  able  from  his  experience 
in  life  to  see  the  whole  of  the  railroad  problem?  You  ask  me  how 
that  is  to  be  accomplished,  how  the  putting  of  the  railroads  on  a  busi- 
ness foundation  and  taking  them  out  of  politics  on  both  sides  is  to  be 
achieved  ?  It  is  to  be  achieved  by  putting  them  under  the  regulating 
power  of  Congress,  and  putting  them  under  a  system  which  will, 
while  applying  properly  the  principle  of  correction,  also  in  proper 
cases  apply  properly  the  principle  of  protection. 

That  leaves  me,  Mr.  Chairman,  to  consider  the  question  of  how 
this  matter  of  regulating  commerce  stands  between  the  States  and 
the  Federal  Government.  I  do  not  any  longer  consider  that  as  a 
question  of  practical  moment ;  either  the  system  of  private  ownership 
and  public  regulation  is  to  prevail  or  the  system  of  Government 
ownership  is  to  take  its  place.  If  there  is  a  Government  ownership 
it  will  not  be  by  the  wStates  but  it  will  be  by  the  United  States,  and 
when  that  time  comies  there  will  necessarily  be  the  complete  power  of 
regulation  and  control  in  the  National  Government,  much  more  so 
than  anything  that  we  shall  present  for  your  consideration,  because' 
here  will  be  an  arm  of  the  National  Government  as  distinct  as  the 
Post  Office  Service,  and  the  States  will  have  no  more  to  do  with  the 
control  of  the  system  of  transportation  under  Government  ownership- 
than  they  have  now  control  of  the  Post  Office  Service  under  Govern- 
ment ownership.     But  I  want  to  go  one  step  further.     I  want  to 
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establish,  as  I  thiak  I  can,  that  the  regulation  of  interstate  commerce 
by  the  Federal  Government  is  a  right  of  the  States;  that  it  is  not  a 
question  of  negativing  a  State  power,  but  it  is  in  pursuance  of  estab- 
lishing and  recognizing  States  rights  when  the  Federal  Government 
undertakes  the  regulation  of  these  instruments  of  interstate  com- 
merce and  the  States  do  not.  In  presenting  that  proposition  I  wish 
to  ask  your  attention  to  the  two  classes  of  State  rights,  one  of  which 
has  been  universally  emphasized  and  the  other,  in  respect  to  com- 
merce, universally  ignored.  One  class  of  State  rights  is  the  reserved 
powers  of  the  States,  the  powers  which  the  States  reserved  when 
they  entered  the  Union.  The  other  class  of  State  rights  is  the  right 
which  the  States  acquired  by  entering  the  Union. 

I  will  illustrate  the  latter  class.  When  the  States  of  Georgia 
and  Virginia  went  into  this  Union  they  acquired  the  right  that  their 
defense  should  be  provided  for  by  this  Nation;  they  acquired  the 
right  by  entering  the  Union  to  a  national  defense.  If  one  of  the 
States  was  oppressed  and  wronged,  it  is  the  right  of  that  State  that 
all  the  States  shall  defend  it  against  oppression  and  wrong. 

Another  class  of  these  rights  is  the  right  to  have  a  uniform  export 
and  import  system,  so  that  the  ports  of  one  State  can  not  exclude 
the  ports  of  other  States  from  a  fair  participation  in  foreign  com- 
merce. The  State  of  Virginia  by  entering  this  Union  acquired  that 
right  for  the  port  of  Norfolk — that  Norfolk  should  stand  on  a  basis 
of  equality  with  the  port  of  New  York  in  respect  to  the  system  of 
export  and  import  trade. 

Another  right  which  the  States  acquired  by  entering  the  Union 
was  the  right  to  have  interstate  and  foreign  commerce  regulated, 
not  by  one  of  the  States,  but  by  Congress,  which  represents  all  the 
States. 

I  shall  try  now  to  show  you  historically  the  importance  of  this 
latter  idea.  I  shall  invite  your  attention  to  the  fret  that  when  this 
Union  was  formed  in  1789,  perhaps  the  most  potent  cause  for  its 
formation  was  the  establishment  of  a  S35^stem  by  which  one  central 
power  should  regulate  interstate  and  foreign  commerce.  Before  the 
Union  was  established,  even  under  the  Confederacy  during  the  war 
and  until  1787  when  the  war  was  over  and  until  1789  when  the  Con- 
stitution was  adopted,  each  State  was  absolutely  sovereign  over  its 
own  commerce.  It  could  regulate  its  own  ports;  it  could  make  its 
own  export  and  import  laws;  it  could  prevent  the  entr}^  of  commerce 
from  other  States;  it  could  hold  its  own  products  within  its  own 
borders,  and  that  was  done. 

For  example,  Virginia,  by  her  export  duties  and  inspection  laws, 
with  the  incidental  tax,  sought  to  keep  her  tobacco  at  home.  Mary- 
land, by  her  inspection  laws  and  taxes,  sought  to  do  the  same  with 
regard  to  her  potash  and  pearlash. 

Massachusetts  prohibited  the  exportation  of  grain  or  unmanufac- 
tured calfskins  and  imposed  an  onerous  inspection  tax  on  exports 
to  other  States  of  tobacco,  butter,  and  other  products,  while  North 
Carolina  laid,  for  a  limited  time,  an  embargo  on  the  exportation  to 
other  States  of  corn,  wheat  flour,  beef,  bacon,  and  other  necessaries 
of  life. 

The  Chairman.  I  would  like  to  know  if  you  know  upon  what 
ground  Maryland  had  a  right  to  impose  a  tax  on  potash,  which  is  a 
very  important  article  now  ? 
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Mr.  Thom.  She  hr.s  exhausted  it  since  that  time.*  The  other  States 
have  got  it. 

The  Chairman.  She  did  not  have  enough. 

Mr.  Thom.  No,  sir.  N(w  York,  by  imposing  an  import  duty, 
sought  to  exclude  from  its  nifirktts  the  butter,  milk,  and  other  dairy 
products  of  New  Jersey  and  the  firewood  of  Connecticut. 

Khode  Island  imposed  an  ad  valorem  tax  of  5  per  cent  on  all  arti- 
cles imported  into  that  State  from  the  other  States  as  well  as  from 
foreign  countries,  with  a  proviso  for  reciprocal  relief.  And  so  with 
other  States.  In  regard  to  the  commercial  rivalry  and  war  of  ports, 
it  was  customary  for  States  having  available  ports  to  impose  an  un- 
limited tax  on  all  goods  reaching  this  continent  through  their  ports, 
and  thus  subjecting,  for  the  benefit  of  themselves,  the  people  of  the 
other  States  to  a  substantial  burden  of  taxation. 

For  example,  the  ports  of  Boston  and  iXew  York  were  at  one  time 
far  behind  Newp'brt  in  the  value  of  their  imports,  and  Rhode  Island, 
according  to  the  Supreme  Court  of  the  United  States,  paid  all  the  ex- 
penses of  her  government  by  duties  on  goods  landed  at  her  principal 
ports. 

The  condition  at  that  time  of  commercial  selfishness  and  greed 
between  the  States  is  best  described  by  Fiske  in  his  work  on  the 
Critical  Period  of  American  History.     He  says: 

Meanwhile  the  different  States,  with  their  different  tariff  and  tonnage  acta,  began 
to  make  commercial  war  upon  one  another.  No  sooner  had  the  other  three  New  Eng- 
land States  virtually  closed  their  ports  to  British  shipping  than  Connecticut  threw  hers 
wide  open ,  an  act  which  she  followed  by  laying  duties  upon  imports  from  Massachusetts. 

Pennsylvania  discriminated  against  Delaware,  and  New  Jersey  pillaged  at  once 
by  both  her  great  neighbors,  was  compared  to  a  cask  tapped  at  both  ends.  The  con- 
duct of  New  York  became  especially  selfish  and  blameworthy.  That  rapid  growth 
which  was  soon  to  carry  the  city  and  kState  to  the  position  of  primacy  in  the  Union 
had  already  begun.  After  the  departure  of  the  British  the  revival  of  business  went 
on  with  leaps  and  bounds.  The  feeling  of  local  patriotism  waxed  strong,  and  in  no 
one  was  it  more  completely  manifested  than  in  George  Clinton,  the  Revolutionary 
general,  whom  the  people  elected  governor  for  nine  successive  terms.  It  was  his 
first  article  of  faith  that  New  York  must  be  the  greatest  State  in  the  Union.  But  his 
conceptions  of  statesmanship  were  extrem.ely  narrow.  In  his  mind  the  welfare  of 
New  York  meant  the  pulling  down  and  thrusting  aside  of  all  her  neiglxbors  and  rivals. 
Under  his  guidance,  the  history  of  New  York,  during  the  five  years  following  the  peace 
of  1783,  was  a  shameful  story  of  greedy  monopoly  and  sectional  hate. 

Mr.  Sterling.  Is  that  still  a  quotation  from  Fiske  ? 
Mr.  Thom.  Yes.     I  will  tell  you  when  I  get  through  with   that 
quotation. 

Of  all  the  13  States,  none  behaved  worse  except  Rhode  Island. 
With  apologies  to  Mr.  O'Shaunessy. 

A  single  instance,  which  occurred  early  in  1787,  may  servo  as  an  illustration.  The 
city  of  New  York,  with  its  population  of  30,000  souls,  had  long  been  supplied  with 
firewood  from  Connecticut  and  with  butter  and  cheese,  chickens,  and  garden  vegeta- 
bles from  the  thrifty  farms  of  New  Jersey.  This  trade,  it  was  observed,  carried  thou- 
sands of  dollars  out  of  the  city  and  into  the  pockets  of  detested  Yankees  and  despised 
Jerseymen. 

This  is  still  Fiske,  not  me: 

It  was  ruinous  to  domestic  industry,  said  the  men  of  New  York.  It  must  be  stopped 
by  those  effective  remedies  of  the  Sangrado  school  of  economic  doctors,  a  na^dgation 
act  and  a  protective  tariff. 

Acts  were  accordingly  passed  obliging  every  Yankee  sloop  which  came  down 
through  Hell  Gate,  and  every  Jersey  market  boat  which  was  rowed  across  from  Paulus 
Hook  to  Cortlandt  Street,  to  pay  entrance  fees  and  obtain  clearances  at  the  custom- 
house, just  as  was  done  by  ships  from  London  or  Haanburg. 
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The  Chairman.  You  can  not  go  to  New  York  now  without  spend- 
ing some  money  ? 

Mr.  TiiOM.  That  is  admitted. 

And  not  a  cartload  of  Connecticut  firewood  could  be  delivered  at  the  back  door  of 
a  country  house  in  Beekman  Street  until  it  should  have  paid  a  heavy  duty.  Great 
and  just  was  the  wrath  of  the  farmers  and  lumbermen.  Ihe  New  Jersey  Legislature 
made  up  its  mind  to  retaliate.  Connecticut  was  equally  prompt.  At  a  great  meet- 
ing of  business  men,  held  at  New  London,  it  was  unanimously  agreed  to  suspend  all 
commercial  intercourse  with  New  York.  Every  merchant  signed  an  agreement, 
under  penalty  of  .1250  for  the  first  offense,  not  to  send  any  goods  whatever  into  the 
hated  State  for  a  period  of  12  months.  By  such  retaliatory  measures  it  was  hoped 
that  New  York  might  be  compelled  to  rescind  her  odious  enactment.  But  such 
meetings  and  such  resolves  bore  an  ominous  likeness  to  the  meetings  and  resolves 
which  in  the  years  before  1775  had  heralded  a  state  of  war,  and  but  for  the  good  work 
done  by  the  Federal  convention  another  five  years  would  scarcely  have  elapsed  before 
shots  would  have  been  fired  and  seeds  of  perennial  hatred  sown  on  the  shores  that 
looked  toward  Manhattan  Island. 

That  is  the  end  of  the  quotation  from  Fiske.  Now,  that  condition 
of  affairs  suggested  meetings  all  over  this  country.  Rhode  Island 
presented  resolutions  calling  for  a  central  body  to  regulate  commerce. 
James  Madison  introduced  in  the  Legislature  of  Virginia  and  had 
passed  resolutions  to  the  same  effect.  James  Monroe,  as  a  Member 
of  the  Federal  Congress,  brought  in  resolutions  saying  that  such 
regulation  was  absolutely  essential,  and  that  and  other  things,  town 
meetings  all  over  the  country,  resulted  in  the  Annapolis  convention 
which  was  called  together  to  deal  with  the  question  of  trade  and  other 
questions,  and  that  brought  about  the  convention  which  made  the 
Federal  Constitution. 

So,  as  was  said  by  the  Supreme  Court  of  the  United  States,  the 
principal  cause  that  brought  about  the  Federal  Constitution  was  in 
order  that  there  might  be  inserted  therein  the  provision  that  there 
should  be  a  power  in  the  Federal  Government  to  regulate  interstate 
and  foreign  commerce. 

Now,  Mr.  Chairman,  I  must  pass  on  rapidly  because  I  have  not 
sufficient  time  to  treat  this  subject  fully.  I  want  to  call  your  atten- 
tion to  the  fact  that  there  is  as  absolute  a  necessity,  in  the  public 
interest,  for  the  power  of  regulation  to  be  exerted  by  the  Federal 
body  as  there  was  when  the  Constitutional  Convention  met  and  put 
that  in  the  Constitution  of  the  United  States.  For  example,  let  us 
take  two  States.  Here  is  one  State  the  policy  of  which  is  that  there 
shall  be  adequate  and  safe  transportation  facilities.  It  takes  a 
liberal  and  broad  view  of  what  commerce  is  and  what  commerce 
demands.  Right  by  the  side  of  that  State  is  another  one  which,  for 
the  time  being,  may  be  in  the  hands  of  narrow  men,  who  have  no 
adequate  commercial  outlook,  who  do  not  appreciate  the  commercial 
neecls  of  the  country  as  the  first  State  I  have  named  does.  That 
State  cuts  down  its  rates  on  intrastate  traffic  just  so  as  to  avoid  the 
line  of  confiscation.  Now,  how  is  the  policy  of  the  first  State  to  be 
carried  out  ?  It  wants  adequate  facilities.  It  wants  the  oppor- 
tunity for  its  people  to  trade.  It  does  not  believe  in  the  narrow 
views  of  the  second  State.  If  those  facilities  are  to  be  made  ade- 
quate, who  must  pay  for  them  ?  Is  the  State  with  the  liberal  policy 
to  pay  for  them,  or  must  the  burden  fall  on  interstate  commerce  and 
foreign  commerce  ? 

By  the  present  distribution  of  powers  and  method  of  regulation  the 
narrow,  selfish,  and  greedy  State  can,  by  its  inadequate  conception  of 
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the  problem,  throw  the  wliole  burden  of  adequate  transportation  facil- 
ities upon  the  other  State  or  upon  interstate  and  foreign  commerce. 
Does  not  that  State  regulate  interstate  and  foreign  commerce  when 
it  cuts  the  railroad  in  owo  within  its  borders,  or  when  it  so  impairs 
its  income  that  it  can  not  give  to  the  other  States  the  facilities  that 
they  need  1  In  other  words,  does  it  not  stand  across  the  pathway 
of  the  policy  of  the  other  more  liberal  States  in  the  establishment  and 
maintenance  of  an  adequate  transportation  system?  Is  it  not  then  a 
right  of  the  liberal  States,  of  the  States  that  want  adequate  facilities, 
not  to  have  that  question  determined  by  a  sister  State  but  by  a  body 
which  represents  all  the  States?  That  is  no  fanciful  picture.  I 
know  a  State  which  I  will  not  name,  which  wants  to  preserve  its  own 
markets  for  its  own  people  and  that  wants  to  strip  the  carrier  as  far 
as  it  can  be  done  without  confiscation.  Carriers  run  through  that 
State  that  run  through  10  others,  some  of  which  are  liberal  and  some 
of  which  have  an  absolutely  different  policy  from  the  one  State  that 
I  have  mentioned.  Now,  is  it  not  a  right  of  each  one  of  those  States 
not  to  have  the  standard  of  its  facilities  fixed  by  the  narrow  policy 
of  one,  or  to  assume  the  alternative  of  making  its  own  people  pay  the 
bill  for  better  facilities  or  make  interstate  and  foreign  commerce  pay 
for  the  facilities?     As  Chief  Justice  Marshall  has  said: 

Though  any  one  State  may  be  willing  to  control  its  operations,  no  State  is  willing- 
to  allovr  othors  to  control  them. 

In  other  words,  while  any  one  State  would  be  willing  to  regulate 
these  matters,  it  is  not  willing  to  see  the  other  States  regulate  them. 
The  interstate  and  foreign  commerce  in  the  South  is  85  per  cent  of 
the  total  commerce  in  the  South. 

Mr.  Rayburn.  Is  it  different  in  the  Northern  States  ? 

Mr.  TnoM.  You  take  a  State  like  New  York.  The  market  is  in  the 
same  State  with  the  producer. 

Mr.  Rayburn.  But  take  the  whole  country? 

Mr.  Thom.  Taking  the  whole  country,  I  think  about  85  per  cent 
is  about  what  it  is.  Of  course,  in  Pennsylvania  it  is  not  so  because 
there  is  a  great  market  in  Philadelphia,  and  in  New  York  there  is  a 
great  market  in  New  York  City,  but  most  of  the  other  States  want 
to  reach  New  York  and  Philadelphia.  But  I  would  say  that  it  aver- 
ages 85  per  cent  of  the  whole  commerce.  Now,  is  it  in  the  public 
interest  that  any  State  that  has  a  narrow  and  insufficient  outlook  and 
a  narrow  and  greedy  policy  should  have  the  power  to  so  reduce  rates 
on  the  15  per  cent  of  intrastate  business  as  to  increase  the  burden  on 
interstate  and  foreign  commerce  or  on  the  traffic  of  the  other  States, 
or  to  confront  the  other  States  with  the  alternative  of  not  having  the 
facilities  for  the  transportation  of  their  products  to  the  markets  of 
the  world. 

Without  pausing  to  make  a  full  discussion  of  this  subject,  I  want 
to  put  into  the  hands  of  the  committee — of  each  member  of  the  com- 
mittee— an  address  which  I  made  last  summer  before  the  bar  asso- 
ciation of  the  State  of  Tennessee,  in  which  this  view  is  outlined  to  the 
fullest  extent.  It  is  entitled  "A  right  of  the  States,"  and  in  it  I  have 
attempted  to  prove  that  State  rights  are  violated,  the  rights  acquired 
by  the  States  when  they  entered  the  Union  are  violated,  when  the 
control  of  the  instrument  of  interstate  commerce  in  which  all  the 
States  are  interested  is  put  into  the  hands  of  a  narrow  niggardly 
State  instead  of  being  controlled  by  the  broad  and  liberal  cpnceptiona 
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which  all  the  other  States  may  think  best  in  the  public  interest.  I 
have  outlined,  and  merely  outlined,  the  argument  on  which  this  view 
is  presented.  I  will  give  one  illustration  of  it.  Here  are  the  two 
States  of  New  Jersey  and  Pennsylvania  which  have  adopted  a  require- 
ment of  the  railroads  which  puts  upon  them  a  charge  of  a  miUion  and 
three-quarter  dollars  a  year.  Other  States  have  not  adopted  it. 
Ohio  has  not;  Indiana  has  not;  and  Illinois  has  not.  But  that 
$1,750,000  put  on  by  the  action  of  Pennsylvania  and  New  Jersey  will 
pay  the  interest  on  $34,000,000  a  year.  Now,  the  other  States  of 
Ohio,  Indiana,  and  Illinois  must  have  their  commerce  taxed  for  the 
purpose  of  paying  this  immense  bill  put  upon  them  by  the  action  of 
two  other  States.  And,  moreover,  inasmuch  as  the  interest  on  $34,- 
000,000  would  be  paid  by  the  expense  of  this  exaction  of  two  States,  the 
facilities  which  might  be  built  in  all  five  of  the  States  that  I  have 
mentioned  at  a  cost  of  $34,000,000  a  year  are  taken  from  the  public 
in  order  that  the  policy  of  these  two  States  may 'prevail. 

Mr.  Dillon.  To  what  do  you  refer  when  you  speak  of  the  policy 
of  those  two  States? 

Mr.  Thom.  I  speak  of  the  extra-crew  bill,  which  has  cost  those 
two  States  $1,750,000  a  year.  Ohio  has  not  done  it.  I  am  not 
discussing  the  merits  of  that  bill,  but  I  am  merely  showing  how  the 
action  of  one  State  or  two  States  can  saddle  an  expense  upon  all  the 
other  States  which  they  must  pay  whether  they  like  the  policy  or 
not,  or  else  they  must  be  deprived  of  the  facilities  which  the  capital- 
ization thereof  would  furnish  to  them  all. 

Mr.  Richard  Wayne  Parker.  You  mean  the  full-crew  bill  ? 

Mr.  Thom.  Well,  we  call  it  the  extra-crew  bill.  Some  people  call 
it  the  full-crew  bill  and  others  call  it  the  extra-crew  bill.  Now,  I  am 
not  discussing  the  merits  of  this  proposition,  but  I  am  using  it  as 
an  illustration  of  the  power  of  one  State  to  do  as  I  have  suggested  to 
you. 

The  Chairman.  Mr.  Sutherland  would  like  to  ask  you  a  question, 
Mr.  Thom,  if  you  have  reached  the  end  of  a  division  of  your  argument. 

Mr.  Thom.  I  have  reached  the  end  of  that  branch. 

Mr.  Sutherland.  Do  not  the  railroads  themselves  sometimes  dis- 
criminate against  the  products  of  a  State,  as  in  the  case  of  West 
Virginia  coal  where  they  imposed  a  15  cent  discriminatory  charge 
against  West  Virginia  coal  ? 

Mr.  Thom.  My  own  judgment,  without  answering  your  question, 
because  I  do  not  know  the  merits  of  that  proposition,  is  that  the 
power  of  discrimination  ought  to  be  absolutely  taken  away  from  the 
railroads.     That  is  what  I  think. 

The  Chairman.  Mr.  Thom,  how  much  more  time  do  you  think  it 
will  require  to  conclude  your  remarks  ? 

Mr.  Thom.  I  think  I  have  laid  before  the  committee  several  of 
the  problems  that  I  would  like  to  call  your  attention  to,  but  I  will  not 
go  any  further  into  them.  I  have  laid  before  you  some  of  the  prob- 
lems which  ought  to  be  studied,  but  not  saying  on  which  side  they 
ought  to  be  decided. 

The  Chairman.  Do  you  want  another  day?  We  can  give  you 
to-morrow. 

Mr.  Thom.  No,  sir;  I  will  submit  the  case  upon  the  testimony 
now  in. 
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Mr.  Stephens.  I  suggest  that  Mr.  Thorn  puts  into  the  record  in 
the  extension  of  his  remarks  the  printed  statement  that  he  has  read 
from. 

The  Chairman.  You  may  do  so  when  you  revise  your  testimony. 

Mi\  Thom.  I  will  say  one  other  thing  that  ought  to  be  done.  I 
think  the  whole  question  of  the  rate-making  power  ought  to  be  con- 
sidered. Some  people  think  that  the  power  of  rate  making  ought  to 
be  in  the  regulating  body;  that  there  ought  not  to  be  any  power  in 
the  railroads  at  all  to  make  rates.  Other  people  think  that  the  power 
to  make  rates  ought  to  be  enlarged  by  putting  into  the  power  of  the 
Interstate  Commerce  Commission  the  right  to  control  minimum  rates 
as  well  as  maximum  rates.  Other  people  think  that  the  Interstate 
Commerce  Commission  has  enough  power  as  it  is.  I  think  that  is  a 
problem  that  ought  to  be  considered.  I  will  take  the  liberty  of  send- 
ing to  each  member  of  the  committee  by  mail  a  copy  of  this  address 
before  the  State  Bar  Association  of  Tennessee,  which  is  devoted  to  the 
question  of  the  development  of  the  id^a  that  it  is  the  States'  right  to 
have  the  authority  given  to  all  the  States  to  regulate  the  instrument 
of  interstate  commerce. 

The  Chairman.  The  committee  has  no  desire  to  curtail  your 
remarks.  We  will  be  glad  to  meet  again  to-morrow  if  you  wish  to 
argue  any  further. 

Mr.  Thom.  I  will  decide  that  a  little  later.  I  would  like  to  have  Mr, 
Trumbull  speak  for  a  few  minutes,  He  can  finish  all  he  wants  to  say 
in  15  minutes. 

STATEMENT  OF  MR.  FRANK  TRUMBULL,  CHAIRMAN  OF  THE 
BOARD  OF  DIRECTORS  OF  THE  CHESAPEAKE  &  OHIO  RAIL- 
ROAD CO.,  AND  CHAIRMAN  OF  THE  ADVISORY  COMMITTEE 
OF  RAILWAY  EXECUTORS,  NO.  61  BROADWAY,  NEW  YORK 
CITY. 

Mr.  Trumbull.  Mr.  Chairman,  I  suppose  I  should  state  first  who  I 
am  and  why  I  appear. 

The  Chairman.  Just  tell  it  out  loud,  so  that  we  can  all  get  the 
benefit  of  your  distinguished  personality. 

Mr.  Trumbull.  My  name  is  Frank  Trumbull,  No.  61  Broadway, 
New  York  City.  I  am  chairman  of  the  board  of  directors  of  the  Chesa- 
peake &  Ohio  Railway  Co.,  and  also  chairman  of  the  advisory  com- 
mittee of  railway  executors.  I  think  Mr.  Thom  made  a  statement  a 
few  days  ago  as  to  the  composition  of  that  committee.  It  represents 
14  of  the  leading  railway  executives  of  this  country  and  it  represents 
the  railroad  systems  from  the  Atlantic  to  the  Pacific,  and  from  British 
Columbia  to  the  Gulf  of  Mexico.  That  is  to  say,  these  men  repre- 
sent lines  which  cover  the  whole  countr}^,  and  they  undertake  to 
speak  for  about  80  per  cent  of  the  total  railroads  of  this  country,  or 
84  per  cent  of  the  railroads  having  a  capitalization  of  over  $1,000,000. 
I  want  to  confirm  what  Mr.  Thom  has  said,  that  this,  of  ad  our 
domestic  problems,  is  the  most  important.  I  have  read  most  of  the 
testimony  given  to  you  last  week  by  the  members  of  the  Interstate 
Commerce  Commission,  and  while  we  might  differ  about  some  details, 
I  want  to  say  to  you  that  I  think  that  they  are  altogether  too  modest 
in  what  they  ask.  These  States  are  regulating  interstate  commerce 
right  along  while  we  are  sitting  here.  The  Interstate  Commerce 
Commission  is  trying  to  regulate  it.     I  think  they  should  control  it. 
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I,  of  course,  can  not  go  into  the  legal  argument,  because  I  am  not  a 
lawyer,  but  perhaps  I  can  give  you  one  or  two  concrete  illustrations 
of  what  I  mean. 

In  the  Eastern  Rate  case  the  Interstate  Commerce  Commission 
found  decisively  that  the  revenues  of  the  carriers  were  inadequate 
and  they  finally  granted  an  increase,  and  within  three  or  four  days  of 
that  time  the  State  of  Pennsylvania  handed  down  an  order  reducing 
the  rates  on  anthracite  coal  which  amounted  to  something  like  several 
million  dollars  a  year.  That  is  in  the  courts  now.  Wnat  the  out- 
come will  be  I  do  not  know.  But  I  do  know  that  litigation  keeps 
everybody  in  bad  humor.  The  railroads  in  Virginia  charge  2 J  cents 
a  mile.  The  State  of  Kentucky  reduced  its  rates  from  3  cents  a  mile 
to  2  J  cents  a  mile.  The  State  of  West  Virginia  reduced  its  rates  to  2 
cents  a  mile.  Now,  if  the  railroads  themselves  wall  make  a  discrimi- 
nation like  that  there  would  be  no  end  of  condemnation.  I  think 
that  everything  that  Mr.  Thom  has  said  can  be  supported — I  know 
it  can — by  proof  in  one  instance  after  another  all  over  the  countr}'- 
and  by  the  fact,  which  I  state  without  fear  of  contradiction,  that  the 
States  are  regulating  interstate  commerce  when  it  was  never  con- 
templated that  they  should  do  so.  So  that  on  every  account  I  think 
that  this  committee  should  make — and  I  hope  they  will  make — a 
favorable  report  on  the  resolution  which  is  now  befare  you,  S.  J. 
Res.  60,  and  let  everybody  have  a  chance  to  be  heard,  shippers, 
railroad  men,  bankers,  and  everybody  who  has  an  interest  in  this 
matter,  and  let  us  know  what  they  think  about  it.  It  is  so  large  a 
question  that  I  think  w^e  could  not  attempt  to  go  into  it  now. 

So  far  as  the  regulation  of  securities  is  concerned,  I  know  there 
has  been  a  feeling  that  Congress  ought  to  tackle  it  and  the  railroads 
are  perfectly  willing  that  Congress  should  tackle  it,  if  they  shall  do 
it  in  an  efficient  way  and  if  they  will  emancipate  the  railroads  from 
an  attempt  by  the  States  to  do  the  same  thing.  I  might  say  to  you 
in  that  connection  that  within  the  last  two  years  several  things  have 
happened.  For  instance,  here  is  the  Clayotn  bill,  section  9  of  which 
reads  as  follows: 

Every  president,  director,  officer,  or  manager  of  any  firm,  association,  or  corporation 
engaged  in  commerce  as  a  common  carrier,  who  embezzles,  steals,  abstracts,  or  willfully 
misapplies  or  willfully  permits  to  be  misapplied  any  of  the  moneys,  funds,  credits, 
securities,  property,  or  assets  of  such  firm,  association,  or  corporation,  arising  or  accru- 
ing from,  or  used  in,  such  commerce,  in  whole  or  in  part,  or  willfully  or  kno\vingly 
converts  the  same  to  his  own  use  or  to  the  use  of  another,  shall  be  deemed  guilty  of  a 
felony,  and  upon  con\dction  shall  be  fined  not  less  than  $500  or  confined  in  the  peni- 
tentiary not  less  than  one  year  nor  more  than  ten  years,  or  both,  in  the  discretion  of 
the  court. 

Now,  there  is  a  new  law  passed  only  14  months  ago,  I  do  not  know 
the  history  of  it,  but  I  have  heard  that  it  was  passed  because  of 
criticisms  directed  against  the  Attorney  General  because  he  did  not 
bring  prosecutions  against  the  officers  and  directors  of  certain  rail- 
roads. Certainly  there  is  provision  in  the  law  which  will  go  further 
toward  curing  anything  that  may  be  embarrassing  you  more  than 
anything  that  could  be  done  now.  Another  thing  in  the  Clayton 
bill  is  found  in  section  10,  where  you  will  find  an  attempt  to  deal  with 
the  question  of  interfocking  directorates.     Section  10  reads  as  follows: 

That  after  two  years  from  the  approval  of  this  act  no  common  carrier  engaged  in 
B  commerce  shall  have  any  dealings  in  securities,  supplies,  or  other  articles  of  commerce, 
S     or  shall  make  or  have  any  contracts  for  construction  or  maintenance  of  any  kind,  to  the 
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amount  of  more  than  $50,000  in  the  aggregate,  in  any  one  year,  with  another  corpo- 
ration, firm,  partnership,  or  association  when  the  said  common  carrier  shall  have 
upon  its  board  of  directors,  or  as  its  president,  manager,  or  as  its  purchasing  or  selling 
officer,  or  agent  in  the  particular  transaction,  any  person  who  is  at  the  same  time  a 
director  or  manager,  or  purchasing  or  selling  officer  of,  or  who  has  any  substantial 
interest  in  such  other  corporation,  etc.  ;^ 

One  of  the  charges  that  has  been  made  is  that  the  railroads  have 
beon  deaUng  with  it  themselves,  but  there  is  an  attempt  to  cure  it 
by  legislation.  I  am  sorry  to  say  that  it  was  not  efficiently  done, 
but  there  is  another  illustration  of  how  important  it  is  to  have 
questions  of  this  kind  thorouglily  considered  before  any  action  is 
taken  upon  them.  Here  is  a  provision  in  the  Clayton  bill  regulating 
holding  companies. 

The  Chairman.  That  is  mainly  because  it  was  directed  to  the 
committee  which  has  no  control  over  that  subject.  It  should  have 
been  sent  to  the  proper  committee. 

Mr.  Trumbull.  Here  is  a  provision  in  section  10  that  a  director  of 
one  company  can  not  be  a  director  in  the  other  company,  even  if  they 
own  all  the  stock,  if  they  have  any  transactions  with  each  other. 
Here  is  a  provision  in  the  Clayton  bill  that  railroads  can  acquire  the 
stock  of  other  railroads.  There  is  very  properly  a  provision  for 
extension.  The  ownership  of  an  end  to  end  line  is  legalized.  Now, 
necessarily  such  lines  as  that  will  have  financial  and  other  transac- 
tions with  each  other.  They  will  be  selling  coal,  ties,  and  lumber  to 
each  other.  They  will  be  loaning  money  to  each  other  and  guaran- 
teeing securities,  and  yet  this  provision  is  so  loosely  drawn  that  you 
can  not  have  that  continuity  of  direction  which  the  law  itself  evi- 
dently contemplates  that  it  should  have. 

So  we  think,  Mr.  Chairman,  first  that  Congress  has  a  perfect  right 
to  take  jurisdiction  of  the  supervision  of  securities,  but  it  ought  not 
to  confuse  investors  in  doing  that.  Nineteen  States  are  already 
attempting  to  deal  with  this  question,  and  unless  you  emancipate  the 
investor,  because  after  all  you  are  dependent  on  him,  from  the  inter- 
ruptions and  intrusions  of  State  authorities  upon  the  instrumentali- 
ties of  interstate  commerce,  you  will  not  have  a  satisfactory  amount 
of  capital  flowing  in  to  these  roads. 

Another  thing  has  happened  that  I  will  call  your  attention  to. 
The  decision  of  the  Interstate  Commerce  Commission  in  the  Eastern 
Rate  Case  is  a  very  important  decision.  Here  is  an  important  part 
of  it  in  which  they  say: 

Net  corporate  income  is  the  amount  remaining  for  dividends  and  surplus  after 
interest,  leased  line  rental,  and  other  charges  have  been  paid. 

Then  they  go  on  to  a  further  explanation.     Then  they  say: 

It  is  unnecessary  to  illustrate  further  the  impropriety  of  accepting  net  corporate 
income  as  a  measure  of  the  adequacy  of  rates.  Ihe  carriers,  however,  while  exhibit- 
ing their  returns  in  net  corporate  income,  have  very  properly  placed  greater  depend- 
ence upon  the  net  operating  income  as  the  measure  of  the  sufficiency  of  their  returns; 
and  we  shall  use  the  net  operating  income  of  these  carriers  as  the  product  of  tr.ins- 
portation  rates  that  should  be  examined  in  order  to  determine,  so  far  as  we  may,  the 
adequacy  and  tendency  of  their  revenues. 

Now,  that  sets  at  rest  for  all  time  the  charge  that  the  railroads 
receive  the  interest  on  their  bonds.  No  State  has  determined  that 
any  railroad  is  entitled  to  dividends  on  their  bonds  nor  the  interest 
on  their  stock,  but  the  courts  have  said  that  they  are  entitled  to  the 
interest  on  a  fail  return  of  their  property,  and  here  is  a  decision  of 


BILLS    AFFECTING    INTERSTATE    COMMERCE.  141 

the  Interstate  Commerce  Commission  on  that  proposition.  So  that 
we  feel  that  there  is  no  urgency  about  this  thing,  because  of  the  pro- 
visions of  the  Clayton  law  and  the  decision  of  the  Interstate  Commerce 
Commission.  Even  if  jou  think  that  there  is  an  urgency  about  it, 
we  are  quite  willing  to  sit  down  and  help  draft  a  law  that  is  suitable, 
provided  that  you  will  emancipate  us  from  the  States  while  we  are 
doing  it.  There  are  a  great  many  questions  that  could  be  investi- 
gated by  a  joint  committee  including  the  regulation  of  interstate 
commerce  by  the  States,  which  is  ludicrous  if  it  were  not  serious. 
The  gentleman  on  my  left  here  asked  about  the  different  rates  in 
West  Virginia  awhile  ago.  I  am  very  glad  he  asked  that  question 
because  I  happen  to  know  something  about  that  situation.  There 
is  just  as  intense  a  feeling  in  Ohio  on  that  point  as  in  West  Virginia. 
I  say  now  that  the  Interstate  Commerce  Commission  has  been 
altogether  too  modest  in  asking  for  additional  powers.  Naturally 
they  do  not  want  to  force  this  question  on  you,  probably,  but  you 
ought  to  let  them  control  the  situation,  not  merely  regulate  it.  When 
they  say  to  you,  as  they  did  within  a  week,  that  they  want  to  do 
what  is  fair  by  the  railroads,  you  ought  to  put  them  in  a  position  to 
do  it  and  not  let  some  States  take  it  away  from  them,  as  they  have 
done  in  New  York  and  New  Jersey,  and,  possibly,  in  other  States. 
It  started  with  the  reduction  of  rates  in  Ohio,  and  it  has  become  very 
complicated  and  one  of  the  most  confusing  things  I  have  ever  come 
in  contact  with.  There  are  millions  of  dollars  going  over  the  dam 
at  the  present  time  that  ought  to  be  saved  to  enable  the  railroads  to 
meet  the  demands  of  labor  and  deal  more  equitably  with  conditions 
as  they  exist.  I  predict  that  with  the  conclusion  of  the  European  war 
the  financial  center  of  the  world  will  be  transferred  from  London 
to  New  York.  We  ought  to  build  up  the  export  business  of  this 
country  as  we  never  dreamed  of  before,  but  we  can  not  do  it  if  we 
have  not  an  efficient  system  of  regulation.  The  subject  is  bristling 
with  points  that  a  commission  might  consider  and  on  which  we 
ought  to  hear  everybody  who  has  any  information  or  news  upon  the 
subject.  I  do  not  care  what  his  view  is,  but  everybody  ought  to  be 
heard  on  these  questions,  even  on  Government  ownership. 

So,  with  the  simple  statement  that  I  think  there  is  an  opportunity 
before  you  gentlemen  such  as  you  have  never  had  in  your  experience 
in  Congress  to  do  something  constructive  for  your  country,  I  recom- 
mend most  cordially  to  you  the  resolution  that  has  come  to  you 
from  the  Senate. 

Mr.  Thom.  Mr.  Chairman,  I  have  a  telegram  from  the  counsel  for 
the  LouisviUe  &  Nashville  Railroad  saying  that  he  wishes  to  appear 
and  have  an  opportunity  of  being  heard  before  this  committee  on 
this  question  of  the  power  proposed  to  be  vested  in  the  Interstate 
Commerce  Commission  to  inspect  correspondence.  That  road  has  a 
special  interest  and  special  strong  views  on  that  subject,  and  they 
wish  an  opportunity  for  their  counsel  to  be  heard. 

The  Chairman.  When  will  he  be  here? 

Mr.  Thom.  How  late  can  you  hear  him? 

The  Chairman.  We  would  like  to  have  him  here  to-morrow. 

Mr.  Thom.  He  can  not  be  here  before  Friday.  He  just  wants  to 
be  heard  on  that  one  subject. 

The  Chairman.  W^e  want  to  dispose  of  this  resolution  as  soon  as 
we  can.     That  proposition  was  reported  upon  by  the  committee  and 
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passed  by  the  House  last  year,  and  my  own  inclination,  though  I  do 
not  know  how  the  other  members  stand,  is  to  amend  this  resolution 
by  sa3'ing  that  the  adoption  of  it  shall  not  prevent  the  consideration 
of  those  two  matters  ii  Congress  wants  to  do  it.  I  do  not  want  any- 
body to  get  up  and  say  that  the  resolution  has  barred  those  two 
questions. 

Mr.  Thom.  The  enlargement  of  the  commission  and  the  security 
matter  ? 

The  Chairman.  And  the  Rayburn  bill. 

Mr.  Thom.  That  is  three  matters. 

The  Chairman.  I  do  not  know  that  we  will  consider  all  of  them, 
but  I  do  not  want  anybody  to  say  that  they  are  barred  by  the  passage 
of  this  resolution. 

Mr.  Thom.  I  wish  you  would  let  me  know  what  time  would  be 
convenient  for  the  committee  to  hear  him  after  Friday,  because  1 
would  like  to  know  wh^t  to  say  to  him. 

The  Chairman.  If  there  is  no  objection,  you  can  tell  him  to  come 
Friday  at  10.30  o'clock  in  the  morning.  The  committee  wishes  to 
thank  both  of  you  gentlemen  for  the  light  that  you  have  given  us  on 
this  subject,  and  you  are  both  at  liberty  to  revise  and  extend  your 
testimony  when  the  notes  are  furnished  to  you. 

(Thereupon  the  committee  adjourned  until  Fridav,  March  3,  1916, 
at  10.30  o'clock  a.  m.) 
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PREFATORY  NOTE. 

In  1913  the  Bureau  of  Railway  Economics  issued  Bulletin  No. 
53,  entitled  "The  Arguments  for  and  against  Train-crew  Legisla- 
tion." There  has  been  a  large  demand  for  this  bulletin,  and  as 
such  legislation  continues  to  be  sought  by  the  Brotherhood  of 
Railroad  Trainmen  and  to  be  opposed  by  the  railways  and  other* 
interests,  it  seems  desirable  to  revise  the  bulletin  and  bring  the 
information  in  it  up  to  date. 

Following  the  defeat  of  the  train-crew  law  in  Missouri  by  a 
referendum  vote  of  the  people,  referred  to  on  page  40,  the  Brother- 
hood has  been  advocating  in  some  States  train-limit  bills  as 
substitutes  for  train-crew  bills.  Instead  of  prescribing  the  mini- 
mum number  of  men  that  shall  be  employed  on  trains  contain- 
ing specified  numbers  of  cars,  these  new  bills,  by  one  kind  of 
provision  or  another,  fix  the  maximum  length  of  trains.  In  some 
cases  they  provide  that  freight  trains  shall  not  contain  more 
than  50  cars ;  in  other  cases,  that  freight  trains  shall  not  be  more 
than  a  half  mile  in  length,  and  so  on. 

Practically  all  of  the  arguments  which  have  been  advanced 
against  train-crew  legislation  apply  with  equal  or  greater  force 
to  train-limit  legislation.  There  are  also  strong  arguments 
against  train-limit  legislation  which  do  not  apply  to  train-crew 
legislation.  Among  the  effects  which  it  is  obvious  tvould  be 
produced  by  train-limit  legislation  are  the  following: 

1.  It  has  been  chiefly  for  the  purpose  of  enabling  them  to  haul 
longer  and  heavier  trains  that  the  railways  have  made  large  ex- 
penditures to  reduce  the  grades  and  curvatures  in  their  main 
track,  and  to  build  long  passing  tracks  and  yard  tracks.  The 
investment  for  these  purposes  is  now  irretrievably  made  and  the 
fixed  charges  on  it  must  be  paid,  while  legislation  limiting  the 
length  of  trains  would  prevent  the  reduction  of  operating  ex- 
penses which  the  investment  was  made  to  obtain. 

2.  The  various  improvements  which  have  been  made  in  the 
appliances  used  on  trains,  and  which  are  mentioned  in  the  fol- 
lowing pages,  ^uch  as  improvements  in  brakes,  couplings,  etc., 
have  had  the  purpose  and  effect  of  enabling  the  railways  to  op- 
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erate  long  trains  with  crews  containing  a  given  number  of  men 
as  safely  and  efficiently  as  they  could  formerly  operate  short 
trains  with  the  same  number  of  men.  The  advantages  derived 
from  these  improvements  would  be  greatly  reduced  if  the  num- 
ber of  cars  handled  in  trains  should  be  limited  as  proposed. 

3.  Great  increases  have  been  made  in  the  tractive  power  of 
locomotives  for  the  purpose  of  enabling  the  railways  to  haul 
longer  trains.  These  increases  in  tractive  power  have  been  ob- 
tained at  the  expense  of  an  increased  cost  per  locomotive.  Ob- 
viously, the  increases  in  tractive  power  would  become  valueless 
if  legislation  compelled  the  hauling  of  trains  lighter  and  shorter 
than  the  locomotives  have  been  built  to  haul.  Furthermore,  legis- 
lation limiting  the  number  of  cars  that  could  be  hauled  by  each 
locomotive  would  make  it  necessary  to  buy  and  operate  more 
locomotives,  thus  increasing  both  the  fixed  charges  and  the  op- 
erating expenses  of  the  railways. 

4.  Legislation  which  restricted  the  length  of  trains  would  make 
it  necessary  to  increase  the  number  of  trains  run  in  order  to 
handle  the  business.  This  would  compel  the  railways  to  employ 
more  men  of  every  class  directly  or  indirectly  concerned  with 
train  operation,  whereas  the  train-crew  legislation  forces  them 
to  employ  only  extra  brakemen.  Therefore,  the  increase  in 
expenditures  for  labor  caused  by  such  legislation  would  be  much 
greater  than  that  caused  by  train-crew  legislation. 

5.  Train-limit  legislation,  like  train-crew  legislation,  is  being 
advocated  nominally  in  the  interest  of  safety.  But,  as  has  been 
shown,  limitation  of  the  length  of  trains  would  necessitate  the 
running  of  more  trains;  and  an  increase  in  the  number  of  trains 
run,  without  a  corresponding  increase  in  trackage  and  all  other 
facilities,  would,  for  obvious  reasons,  increase  rather  than  de- 
crease the  hazards  of  operation.  If,  in  order  to  prevent  the  in- 
crease in  the  number  of  trains  from  causing  an  increase  in  the 
number  of  collisions  and  other  accidents,  additional  tracks,  sig- 
nals, and  so  on  were  provided,  the  result  would  necessarily  be  a 
further  increase  in  investment,  fixed  charges  and  operating  ex- 
penses. 

It  is  clear,  therefore,  that  the  proposed  train-limit  legislation 
would  tend  to  increase  rather  than  reduce  the  hazards  of  rail- 
way operation,  and  that  it  would  increase  both  fix^d  charges  and 
operating  expenses  all  along  the  line. 


INTRODUCTION. 

Within  recent  years,  numerous  bills  to  regulate  the  number  of 
men  that  railways  must  employ  in  their  train  crews  have  been 
introduced  in  the  State  legislatures  and  in  Congress.  These 
measures  are  commonly  known  as  "full-crew  bills/'  They 
specify,  sometimes  the  number  of  men  that  must  be  employed 
on  passenger  trains ;  sometimes  the  number  of  men  that  must  be 
employed  on  freight  trains;  sometimes  the  number  that  must  be 
employed  in  switching  service,  and  sometimes  the  number  that 
must  be  employed  in  all  of  these  classes  of  service.  Such  meas- 
ures have  become  laws  in  twenty  States,  namely,  Arizona,  Ar- 
kansas, California,  Connecticut,  Indiana,  Maine,  Maryland,  Missis- 
sippi, Nebraska,  Nevada,  New  Jersey,  New  York,  North  Da- 
kota, Ohio,  Oregon,  Pennsylvania,  South  Carolina,  Texas,  Wash- 
ington, and  Wisconsin.  In  some  cases  they  merely  require  the 
employment  of  the  number  of  men  that  it  is  customary  for  the 
railways  to  employ,  existing  practice  not  being  affected.  In  at 
least  twelve  States  these  laws  compel  the  employment  of  addi- 
tional men.  Within  the  last  six  years,  nine  bills  have  been  pre- 
sented in  Congress,  each  of  which  would  have  compelled  the  em- 
ployment of  more  men;  but  no  federal  train-crew  law  has  yet 
been  enacted. 

The  first  efforts  to  secure  train-crew  legislation  date  back  a 
number  of  years,  and  these  efforts  have  been  continued  with 
great  energy  and  perseverance.  For  example,  a  bill  was  intro- 
duced in  the  Massachusetts  Legislature  in  1902  and  defeated.  It 
was  again  introduced  in  1903  and  1904  and  defeated  in  both 
years.  It  reappeared  in  1908.  On  this  occasion  the  legislature 
referred  the  whole  matter  to  the  State  Railroad  Commission  for 
investigation.  The  commission,  after  inquiry,  reported  that  if 
the  officers  of  the  railways  would  see  that  the  provisions  of  the 
Standard  Code  of  operating  rules  were  enforced,  and  make  some 
changes  in  methods  locally,  legislation  would  be  unnecessary. 
The  bill  was  again  introduced  in  1909  and  defeated.  It  was  again 
introduced  in  1912,  and  this  time  was  passed  by  both  houses. 
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Governor  Foss  vetoed  it;  whereupon  an  unsuccessful  attempt 
was  made  to  pass  it  over  his  veto.  Later,  the  Board  of  Railroad 
Commissioners  issued  several  recommendations  regarding  the 
manning  of  trains,  with  which  all  the  roads  at  once  complied. 

Both  State  and  federal  bills  have  been  introduced  from  time  to 
time  at  the  instance  of  railway  labor  organizations,  the  chief  pro- 
moter of  such  legislation  being  the  Brotherhood  of  Railroad 
Trainmen.  The  legislative  representatives  of  these  organizations 
have  repeatedly  announced  that  their  members  would  vote  against 
law-makers  who  did  not  support  the  measures  they  demanded. 
Many  members  of  the  Brotherhood  itself  have  not  favored,  or 
have  been  opposed  to,  the  proposed  legislation.  But  opposition 
on  their  part  is  now  stopped  by  a  resolution  of  the  Brotherhood 
to  the  effect  that  its  members  cannot  sign  petitions  against  labor 
legislation,  **nor  interfere  with  the  work  of  their  legislative  rep- 
resentatives, without  violating  the  law  of  the  Brotherhood,  which 
would  mean  expulsion  for  the  offending  party."^ 

The  labor  brotherhoods  and  the  members  of  state  legislatures 
and  of  Congress  who  have  favored  such  legislation  have  advocated 
it  chiefly  on  the  ground  that  the  employment  of  more  men  in  train 
service  is  necessary  to  the  safety  of  railway  employees  and  pas- 
sengers. Such  legislation  has  been  opposed  by  officers  of  the 
railways,  by  many  commercial  and  agricultural  organizations, 
and  by  many  members  of  State  legislatures  and  of  Congress  on 
the  ground  that  it  does  not  increase  the  efficiency  or  safety  of 
railway  operation  or  otherwise  benefit  the  public,  and  hence  that 
it  does  add  unnecessarily  to  railway  expenses.  Therefore  rail- 
way managers  have  in  several  cases  urged  State  governors  to 
veto  such  measures.  In  New  York  and  Missouri  the  governors, 
notwithstanding  earnest  protests  from  railway  officers,  signed 
the  bills  as  passed  by  the  legislatures  and  issued  statements  in- 
dicating their  belief  that  they  would  promote  safety  and  were 
therefore  in  the  public  interest.^  On  the  other  hand,  Governor 
Sulzer's   two   immediate   predecessors,   Governors   Hughes   and 


1  From  "The  Railroad  Trainman,"  the  official  publication  of  the  Brother- 
hood of  Railroad  Trainmen,  for  May,  1913,  p.  465. 

2  In  Missouri  the  railroads  circulated  a"  referendum  petition,  and  secured 
enough  signatures  to  have  the  measure  submitted  to  a  vote  of  the  people. 
As  shown  elsewhere  herein,  the  law  was  defeated  bv  a  majority  of  more  than 
two  to  one  by  the  voters  at  the  election  in  November,  1914.     See  page  40. 


Dix,  vetoed  train-crew  bills  that  had  been  passed  by  the  New 
York  legislature.  Governor  Cruce  of  Oklahoma,  Governor  Foss 
of  Massachusetts,  and  Governor  Harmon  of  Ohio  also  have  vetoed 
similar  bills  on  the  ground  that  general  legislation  requiring  the 
railways  to  employ  additional  men  on  trains  was  undesirable. 
But  in  all  except  Massachusetts  and  Oklahoma  subsequent  enact- 
ments have  been  approved.  A  number  of  State  legislatures 
have  also  refused  to  pass  train-crew  bills :  among  these  are  the 
legislatures  of  Colorado,  Delaware,  Florida,  Georgia,  Illinois, 
Iowa,  Kansas,  Kentucky,  Louisiana,  Michigan,  Minnesota,  Mon- 
tana, New  Hampshire,  New  Mexico,  North  Carolina,  South  Da- 
kota, Tennessee,  Utah,  Virginia,  West  Virginia,  and  Wyoming. 
In  a  movement  concerning  which  there  is  such  wide  diversity 
of  opinion  it  is  desirable  that  there  should  be  the  fullest  informa- 
tion as  to  the  view^s  both  of  those  who  advocate  and  of  those  who 
oppose  such  legislation.  In  the  following  pages  there  is  pre- 
sented the  history  and  present  status  of  train  operation,  out  of 
which  has  grown  the  demand  for  "full-crew"  legislation,  the  pro- 
visions of  the  measures  enacted  and  proposed,  the  expense  re- 
sulting from  the  legislation  already  passed  as  estimated  by  the 
railways,  the  estimated  expense  of  proposed  legislation,  and  a 
discussion  of  the  effect  of  such  legislation  upon  the  efficiency 
and  safety  of  transportation. 
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CHANGING  CONDITIONS  OF  TRAIN  OPERATION. 

Until  within  a  comparatively  recent  time  trains  were  ordinarily 
made  up  at  the  point  of  origin  by  the  same  employees  who  subse- 
quently handled  them  on  the  roa^.  The  trainmen  switched  the 
cars  into  place,  coupled  them,  and  did  all  the  work  neces- 
sary to  prepare  the  train  for  its  run,  including  the  inspection  of 
its  condition  before  starting.  Cars  were  coupled  to  each  other 
and  to  the  engine  by  the  link  and  pin  couplers.  Brakemen  had 
to  carry  links  and  pins  to  supply  couplers  lacking  them,  and  to 
carry  those  unused  back  to  the  caboose  or  engine.  Coupling  was 
effected  by  hand,  for  which  purpose  the  employees  had  to  go  be- 
tween the  cars.  Trains  were  controlled  entirely  by  hand-brakes, 
which  had  to  be  worked  from  the  tops  of  freight  cars  and  from 
the  platforms  of  passenger  cars.  Practically  all  trains  rendered 
local  as  well  as  through  service- — that  is,  they  not  only  carried 
through  traffic  between  large  terminals,  but  also  stopped  at  sta- 
tions along  the  line  to  put  off  and  take  on  goods  or  passengers. 
When  a  car  was  taken  out  of  a  train  or  taken  into  a  train  at  one 
of  these  local  stations,  it  was  necessary  to  use  the  hand-brake  in 
the  switching  needed  to  make  the  requisite  changes.  The  work 
of  trainmen  at  that  time  was  hard  and  hazardous.  The  number 
of  cars  in  a  train  was  considerable.  More  than  thirty  years  ago, 
before  the  introduction  of  air-brakes,  it  was  the  custom  of  many 
railways  to  handle  regularly  freight  trains  of  forty  cars  or  more 
with  two  brakemen.  That  is,  the  crew  of  a  freight  train,  aside 
from  employees  on  the  engine,  usually  consisted  of  a  conductor 
and  two  brakemen.  The  labor  of  controlling  the  train  exposed 
the  brakemen  to  all  kinds  of  weather  and  involved  strenuous 
physical  exertion,  for  the  application  of  hand-brakes  sufficient  to 
hold  a  train  often  required  both  strength  and  quickness  of  action 
The  brakemen.  had  to  spend  most  of  their  time  on  the  tops  of  the 
cars,  which  in  winter  were  often  slippery  with  ice.  Going  be- 
tween cars  to  couple  by  hand  necessarily  involved  danger,  so  that 
accidents  to  trainmen  were  numerous.  Passenger  cars  were 
heated  by  wood  and  coal  stoves,  which  it  was  the  brakemen's  duty 
to  take  care  of. 
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Development  of  Air-brakes  and  Automatic  Couplers. 

In  1868,  the  first  successful  application  of  air-brakes  to  pas- 
senger trains  was  made.  In  July,  1886,  and  in  May,  1887,  the 
Master  Car  Builders  Association  held  a  series  of  competitive 
trials,  with  the  result  that  the  air-brake  was  found  to  be  as  adapt- 
able to  freight  trains  as  to  passenger  trains.  Its  use  in  freight 
service  was  thereafter  rapidly  extended. 

The  principle  of  the  air-brake  is  simple.  Cylinders  under  each 
car  are  filled  with  compressed  air,  which,  when  released,  rushes 
into  adjoining  cylinders,  where,  through  connecting  mechanism, 
it  forces  brake-shoes  upon  the  wheels,  thus  bringing  the  train  to  a 
stop.  These  cylinders  are  supplied  with  air  by  a  continuous  line 
of  air-pipe  and  hose  leading  from  the  locomotive.  Application 
of  the  brakes  is  thus  effected  by  the  engineer.  Moreover,  any 
disconnection  of  the  train  line  at  any  place  in  its  length,  as  when 
a  train  breaks  in  two,  automatically  applies  the  brakes.  There 
are  also  "conductors'  valves"  in  each  passenger  car,  and  in  the 
caboose  of  each  freight  train,  by  means  of  which  the  brakes  may 
be  applied. 

In  1887,  the  Master  Car  Builders  Association,  after  several 
years  of  investigation,  recommended  a  standard  type  of  auto- 
matic coupler.  In  1890  the  type  that  had  become  known  as  the 
"Master  Car  Builders*  Freight  Coupler"  was  recognized  as  stand- 
ard by  the  railroad  companies  of  the  United  States  through  their 
official  organization,  the  American  Railway  Association.  In 
order,  however,  to  compel  the  adoption  of  a  standard  type  of 
coupler  by  all  of  the  railways  of  the  United  States,  federal  legisla- 
tion was  enacted.  In  1893  the  Railway  Safety  Appliance  Act 
was  adopted.  This  law  provided  that  after  January  i,  1898,  it 
should  be  unlav^ful  for  any  common  carrier  to  use  in  interstate 
commerce  any  car  '*not  equipped  with  couplers  coupling  auto- 
matically by  impact,  and  which  can  be  uncoupled  without  the 
necessity  of  men  going  between  the  ends  of  the  cars."  It  also 
provided  that  it  should  be  unlawful  for  any  carrier  to  use  in  in- 
terstate commerce  any  locomotive  "not  equipped  with  the  power 
driving  wheel  brake,  and  appliances  for  operating  the  train-brake 
system,  or  to  run  any  train  in  such  traffic  after  said  date  that  has 
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not  a  sufficient  number  of  cars  in  it  so  equipped  with  power  or 
train  brakes  that  the  engineer  on  the  locomotive  drawing  such 
train  can  control  its  speed  without  requiring  brakemen  to  use  the 
common  hand-brake  for  that  purpose."  The  law  was  amended 
in  1903  to  provide  that  at  least  50  per  cent  of  the  cars  in  a  train 
should  be  controlled  by  air-brakes  applied  from  the  engine,  and 
the  Interstate  Commerce  Commission  was  authorized  from  time 
to  time,  after  full  hearing,  to  "increase  the  minimum  percentage 
of  cars  in  any  train  required  to  be  operated  with  power  or  train 
brakes  which  must  have  train  brakes  used  and  operated  as  afore- 
said." The  commission  subsequently  increased  to  y^  per  cent  the 
proportion  of  cars  in  a  train  on  which  power  brakes  must  be 
operative,  and  on  September  i,  1910,  raised  this  mlnim^um  to  85 
per  cent. 

In  consequence  of  these  requirements,  the  use  of  automatic 
couplers  and  train  brakes  has  become  practically  universal  in  the 
United  States.  For  the  fiscal  year  ending  June  30,  1912,  99.05 
per  cent  of  the  locomotives  and  cars  were  fitted  with  train  brakes 
and  99.67  per  cent  with  automatic  couplers.  Today  it  is  excep- 
tional for  a  train  to  have  any  cars  that  are  not  equipped  with  air 
brakes. 

These  improvements  in  equipment  have  had  a  far-reaching 
effect  upon  the  work  of  railway  trainmen.  The  engineer  of  a 
train,  whether  passenger  or  freight,  is  now  its  real  brakeman  and, 
save  under  exceptional  conditions,  sets  and  releases  the  brakes 
from  his  cab  on  the  engine.  The  "brakemen,"  so  called,  seldom 
have  anything  to  do  with  the  brakes  except  on  detached  cars  dur- 
ing switching  operations.  Indeed,  the  term  "brakeman"  is  now  a 
misnomer  and  is  being  displaced  in  railway  usage  by  the  term 
"trainman."  The  general  substitution  of  the  automatic  coupler 
for  the  old  link  and  pin  has  changed  the  character  of  the  train- 
man's work  in  coupling  and  uncoupling  and  has  very  greatly 
diminished  the  hazard.  Indeed,  railway  managers  claim  that.  If 
the  trainmen  comply  with  their  instructions,  the  hazard  is  elimi- 
nated entirely.  Formerly,  when  coupling  cars,  the  brakeman 
had  to  stand  between  the  cars  at  the  moment  of  their  coming  to- 
gether in  order  to  guide  the  link  into  its  place.  This  entailed 
great  risk  of  having  his  hand  crushed,  as  well  as  of  being  thrown 
down  and  run  over.    Now,  any  necessary  adjustment  of  the  coup- 
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ler  can  be  made,  and  ought  to  be  made,  before  the  cars  are  put 
in  motion  to  effect  the  coupling.  Formerly,  when  uncoupling, 
the  brakeman  had  to  stand  between  the  cars  to  remove  the  pin. 
Now,  the  pin  that  locks  the  coupling  can  be  removed  by  a  rod 
extending  to  the  side  of  the  car.  Thus  during  neither  the  coup- 
ling nor  the  uncoupling  does  the  trainman  need  to  stand  between 
the  cars.  These  changes  apply  to  both  freight  and  passenger 
cars.  How  greatly  they  have  reduced  the  hazard  of  coupling 
and  uncoupling  cars  is  indicated  by  the  following  table : 


Casualties  to  Trainmen  from.  Coupung  Accidents  1890  and  1913. 

Total 
Year.  number  of 


y,  .    .  Number  Number 

imberof  '^^^^^  '^°^^^  killed /or  injured  for 

froi    T«*.n  Killed.  injured.  each  10,000  each  10,000 

trainmen.  trainmen.  trainmen. 

1890 153.235  265  6,073  17  396 

1913 339,600  184  3,293  5  97 

In  addition  to  the  changes  in  their  work  directly  resulting  from 
the  introduction  of  air-brakes  and  automatic  couplers,  there  have 
been  other  modifications  in  the  duties  of  trainmen  which  may  be 
briefly  noted.  In  the  first  place,  the  train  crew  as  a  rule  no  longer 
makes  up  and  inspects  the  train  at  terminals.  Switching  crews  now 
make  up  all  trains  at  all  important  points  of  origin  and,  after  they 
have  been  inspected  by  inspectors  employed  for  that  purpose,  de- 
liver them  to  the  train  crew  ready  for  operation.  The  train  crew 
has  no  more  to  do  with  the  preparation  for  the  run  than  to  test 
the  brakes.  At  the  end  of  the  run  the  train  crew  has  only  to  de- 
liver a  train  to  the  switching  crews,  which  separate  the  cars  for 
further  disposition.  It  may  also  be  noted  that  the  work  and 
responsibility  of  freight  conductors  en  route  has  been  lightened 
by  the  present  practice  whereunder  a  yard  clerk  furnishes  them  a 
statement  of  the  cars  in  the  train,  with  the  respective  destinations, 
from  which  the  conductors  check  off  each  car  as  it  is  set  out  and 
to  which  they  add  other  cars  as  they  are  picked  up.  Formerly, 
the  conductors  had  to  prepare  these  statements  of  the  cars  com- 
posing the  trains. 

Again,  the  trainman's  duties  on  passenger  trains  are  less  ardu- 
ous because  passenger  trains  are  now  almost  universally  heated 
with  steam  or  hot  water  from  the  engine,  and  the  trainman  has 
only  to  regulate  the  degree  of  heat.  The  gradual  displacement  of 
the  oil  lamp  by  gas  and  electric  lighting  has  relieved  the  trainman 
of  many  former  duties. 
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Increase  in  Trainloads, 

Coincident  with  the  development  of  safety  appliances  on  trains, 
there  has  been  a  steady  and  rapid  increase  in  the  lengfth  and  load, 
particularly  of  freight  trains.  Generally  speaking,  transportation 
is  conducted  most  economically  when  traffic  is  handled  in  the 
largest  units.  The  larger  the  loads  per  car  and  per  train,  the  less 
the  relative  investment  that  must  be  made  in  roadway,  track,  and 
equipment,  and  the  less  the  relative  expenditures  that  must  be 
made  for  maintenance  of  way  and  equipment,  and  for  conducting 
transportation. 

Faced  with  steadily  increasing  expenditures  for  wages,  ma- 
terials, and  taxes,  with  revenues  from  the  transportation  of  freight 
and  passengers  not  increasing  at  nearly  the  same  rate  as  ex- 
penses, the  railways  have  found  it  necessary  to  practice  economies 
in  operation.  The  greatest  economies  have  been  secured  by  in- 
creasing the  number  of  tons  hauled  per  train,  and  by  increasing 
the  amount  of  traffic  handled  in  proportion  to  the  number  of 
men  employed.  The  extent  to  which,  in  their  efforts  to  handle 
traffic  economically,  the  railways  of  the  United  States  have  in- 
creased their  trainloads  is  indicated  by  the  fact  that  the  average 
number  of  tons  per  train  in  this  country  in  1890  was  175 ;  in 
1900,  271,  and  in  1912,  407.  In  the  region  of  heaviest  traffic,  that 
comprising  in  general  the  States  of  New  York,  Pennsylvania, 
New  Jersey,  Delaware,  and  Maryland,  the  average  number  of 
tons  per  train  increased  from  218  in  1890  to  502,  in  1910.  On 
some  lines  the  average  trainload  exceeds  1,100  tons;  trainloads  of 
minerals  ranging  from  3,000  to  5,000  tons  are  not  uncommon, 
and  sometimes  a  train  has  as  many  as  6,000  tons.  These  heavy 
increases  in  trainloads  have  been  effected  very  largely  by  increas- 
ing the  capacity  of  cars  and  their  loading,  and  by  increasing  the 
number  of  cars  in  a  train.  The  average  capacity  of  a  freight  car 
in  this  country  increased  from  28  tons  in  1902  to  37  tons  in  19^2. 
Loaded  freight  trains  often  contain  50  to  75  cars,  and  trains  con- 
taining even  larger  numbers  of  empty  cars  and  exceeding  a  half 
mile  in  length  are  run  not  infrequently  in  some  parts  of  the 
country. 

There  has  been  no  such  corresponding  increase  in  the  length  of 
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passenger  trains,  although  passenger  trains  on  main  lines  are 
somewhat  longer  than  they  were  in  past  years.  Often  12  to  16 
and  even  more  cars  are  pulled  by  a  single  engine ;  the  passenger 
cars  have  increased  in  size  and  especially  in  weight. 

With  this  increase  in  car  loading  and  train  loading  there  has 
been  a  decrease  in  the  number  of  rhen  required  to  handle  a  given 
amount  of  traffic.  It  has  not,  however,  been  accompanied  by  a 
decrease  in  the  total  number  of  trainmen,  for,  as  is  shown  later, 
their  number  increased  from  1901  to  1912  at  a  greater  rate  than 
the  car  mileage  or  the  train  mileage. 
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TRAIN  CREWS  UNDER  PRESENT  CONDITIONS. 

Passenger  Service. 

The  number  of  men  employed  on  passenger  trains  varies  with 
conditions.  On  many  local  trains  containing  only  two  or  three 
cars  the  crew  behind  the  engine  consists  merely  of  the  conductor, 
acting  also  as  baggagemaster,  and  one  man  who  serves  as  brake- 
man  or  flagman. 

In  the  South  many  two-car  trains  are  run  with  crews  behind  the 
engine  consisting  of  a  conductor,  brakeman,  and  negro  porter, 
the  conductor  or  the  brakeman  acting  as  baggagemaster.  An- 
other combination  in  the  South  consists  of  a  conductor,  a  mes- 
senger who  takes  care  of  both  baggage  and  express,  and  a  porter. 
In  this  case,  the  baggagemaster  serves  as  flagman. 

Throughout  the  country  on  trains  of  four  or  five  cars,  the  crew 
customarily  includes  conductor,  baggagemaster,  brakeman  or 
flagman,  and  frequently  a  porter;  there  are  additional  brakemen 
for  trains  with  greater  numbers  of  cars.  The  brakemen  on  pas- 
senger trains  announce  stations,  help  the  passengers  as  they  get 
on  and  off,  set  switches,  load  and  unload  baggage,  look  out  for 
hot  boxes  and  other  defects,  and  flag.  When  there  are  both  a 
porter  and  a  flagman  or  a  brakeman  and  a  flagman,  as  is  the  case  on 
most  main-line  passenger  trains,  the  flagman's  sole  duty  is  to  flag 
and  to  set  switches  behind  the  train. 

The  object  of  many  of  the  legislative  enactments  affecting  train 
crews  in  passenger  service  is  to  require  the  employment  on  every 
passenger  train,  whatever  its  length,  in  addition  to  the  men  on  the 
engine,  of  at  least  a  conductor,  a  baggagemaster,  and  a  brake- 
man  or  flagman ;  and  to  require  still  other  men  on  trains  exceeding 
certain  specified  lengths.  For  example,  a  bill  introduced  in  Con- 
gress in  1909  provided  that  the  crew  of  a  passenger  train  having 
three  cars  or  less  must  include  a  conductor,  a  baggagemaster,  and 
a  brakeman.  This  would  have  made  it  necessary  to  add  a  bag- 
gagemaster on  many  short  branch-line  trains  carrying  at  present 
only  a  conductor  and  a  brakeman ;  and  in  many  cases  in  the  South 
either  to  add  a  brakeman  or  to  substitute  a  brakeman  for  the 
porter.    The  same  bill  provided  that  the  crew,  on  trains  of  three 
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cars  or  more,  include  at  least  a  conductor,  a  baggagemaster,  and 
two  brakemen.  This  would  have  made  necessary  the  employ- 
ment of  an  additional  man  on  many  trains.  The  law  in  Nevada 
requires  two  brakemen  on  trains  of  three  or  more  cars ;  the  laws 
in  New  Jersey,  Oregon,  Pennsylvania,  Washington,  and  Wiscon- 
sin, on  trains  of  four  or  more  cars ;  the  law  in  Indiana,  on  trains 
of  five  or  more  cars,  and  the  law  in  Nebraska,  on  trains  of  six 
or  more  cars.  Under  the  New  Jersey  law  there  must  be  at  least 
six  trainmen  on  every  train  containing  a  baggage  car  in  addi- 
tion to  four  or  more  passenger  cars,  and  under  the  New  York 
law  every  train  of  five  or  more  cars  having  a  baggage  car  must 
have  a  baggageman  in  addition  to  the  engineer,  fireman,  con- 
ductor, and  two  brakemen. 

These  laws  prescribe  the  number  of  trainmen  according  to  the 
number  of  cars  in  the  train.  But  the  necessity  or  occasion  for  hav- 
ing more  rather  than  fewer  trainmen  is  not  necessarily  deter- 
mined by  the  number  of  cars.  A  great  many  trains  carry  Pullman 
cars,  on  which  there  are  Pullman  conductors  and  porters  to  assist 
passengers  and  to  look  after  the  heating  and  lighting  and  ventila- 
tion of  their  respective  cars.  In  such  cases,  there  is  no  need  for 
as  large  a  regular  train  crew  as  in  the  case  of  trains  of  the  same 
length  carrying  no  Pullmans.  And  yet  the  laws  make  no  allow- 
ance for  the  service  of  the  Pullman  porters.  Such  laws  appear 
especially  illogical  in  the  case  of  trains  composed  exclusively  of 
Pullman  cars. 

Freight  Service. 

Modern  freight  trains  are  roughly  divided  into  two  classes — 
through  freight  trains  and  local  freight  trains.  The  broad  dis- 
tinction is  that  through  trains  ordinarily  run  from  terminal  to 
terminal  with  little  or  no  work  en  route  in  picking  up  or  setting 
out  cars  or  in  delivering  or  receiving  freight  at  intermediate 
points,  while  local  trains  make  numerous  stops  at  intermediate 
local  stations  to  receive  and  deliver  freight,  switching  cars  at 
such  stations  when  necessary.  The  difiference  in  the  service  not 
only  expedites  the  movement  of  trafilic,  but  is  more  economical 
from  an  operating  standpoint. 

On  a  through  freight  train  there  are  usually  five  men — an  engi- 
neer, fireman,  conductor,  and  two  brakemen — one  of  the  biake- 
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men  sometimes  being  called  a  "flagman."  At  the  point  of  origin 
the  train,  made  up  and  ready  for  its  run,  is  delivered  by  a  switch- 
ing crew  to  the  train  crew.  The  place  of  one  of  the  brakemen  is 
on  the  engine;  the  other  goes  into  the  caboose  with  the  conductor. 
The  ordinary  duties  of  the  forward  brakeman  are  to  transmit  sig- 
nals from  the  conductor  to  the  engineer  and  to  open  switches  in 
front  when  it  is  necessary  for  the  train  to  go  on  a  siding  at  a 
meeting  point.  The  ordinary  duties  of  the  rear  brakeman  are  to 
flag  at  the  rear  end  of  the  train  when  it  stops  and  to  close  switches 
behind  the  train  when  it  has  gone  on  a  siding.  In  an  emergency 
caused,  for  example,  by  a  draw-bar  pulling  out  or  the  air-hose 
parting,  the  conductor  may  need  the  direct  assistance  of  one  of 
the  brakemen.  In  that  case  the  rules  require  the  rear  brakemaft 
to  flag  the  rear  of  the  train  and  the  fireman  to  flag  the  front  of 
the  train,  while  the  forward  brakeman  assists  the  conductor.  In 
these  very  rare  cases,  the  fireman  may  be  used  to  protect  the  front 
of  th^  train,  because  at  such  times  he  is  not  performing  any  other 
duties.  As  already  indicated,  there  is  ordinarily  a  valve  in  the 
caboose  by  which,  in  case  of  emergency,  the  brakes  can  be  set 
by  any  one  who  is  in  the  caboose;  or  if  anything  goes  wrong 
with  the  apparatus,  the  brakes  on  all  cars  are  at  once  set  auto- 
matically. Failures  in  the  braking  apparatus  that  cannot  be 
promptly  remedied  on  the  spot  are  ordinarily  due  to  something 
that  has  happened  in  or  to  the  engine.  In  this  case  the  train 
moves  slowly  and  under  control  to  the  next  station,  where  it  is 
held  until  another  engine  is  supplied. 

In  addition  to  the  air-brakes,  all  freight  cars  are  still  equipped 
with  hand-brakes.  These  hand-brakes  are  not  worked  by  em- 
ployees on  through  freight  trains  in  the  ordinary  course.  They 
are  resorted  to  only  in  case  the  air-brakes  fail,  or  under  especial 
conditions,  such  as  going  down  steep  grades.  When  hand-brakes 
are  used  on  such  heavy  grades  as,  for  example,  on  some  parts  of 
the  New  York  Central  lines,  it  is  the  usual  custom  to  employ 
three  or  more  brakemen  on  through  freight  trains.  On  some 
roads  under  similar  circumstances  a  mechanical  device  known  as 
a.  "retainer"  is  used  to  supplement  the  air-brake,  but  even  then 
where  the  grades  are  severe  extra  brakemen  are  usually  employed. 
As  a  general  rule,  the  duties  of  brakemen  on  through  trains,  be- 
tween terminals  in  non-mountainous  territory,  are  confined  to 
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throwing  switches,  flagging,  and  assisting  the  conductor  in  ex- 
amining the  running  gear.  On  arrival  at  the  terminal,  the  signal 
lamps  are  put  away  and  the  caboose  locked  up  by  the  train  crew, 
and  the  train  is  turned  over  to  the  regular  yard  switching  crew. 

While  it  is  the  general  custom  to  employ  two  brakemen  on  a 
through  freight  train,  it  is  usual  to  employ  three  or  more  brake- 
men  on  a  local  freight  train,  notwithstanding  that  local  trains 
have  fewer  cars.  This  is  not  to  serve  the  need  fo'r  safety,  but  to 
expedite  the  service.  Local  trains  set  out  and  pick  up  cars  at  way 
stations,  and  load  and  unload  a  great  deal  of  less-than-carload 
freight.  Hence  there  is  much  switching  to  be  done  and  much 
handling  of  freight  at  way  stations,  and  the  additional  brakemen. 
are  ordinarily  necessary  that  the  trains  may  not  be  unduly  de- 
tained. Similarly,  three  brakemen  are  usually  employed  on  a 
train  switching  cars  to.  and  from  industrial  tracks.  It  is  only  in 
these  cases  when  cars  are  being  switched  that  brakemen  are 
obliged  to  go  on  the  top  of  cars  to  operate  hand-brakes.  When  a 
train  is  under  way  the  third  brakeman  has  no  particular  duties 
or  station,  but  frequently  rides  in  the  caboose  with  the  conductor 
and  rear  brakeman. 

So  far  as  freight-train  service  is  concerned,  the  purpose  of  train- 
crew  legislation  usually  is  to  require  the  railways  to  employ  at 
least  three  brakemen  on  a  through  freight  train.  As  has  been 
said,  it  is  standard  practice  to  employ  at  least  two  brakemen  on 
every  through  train  and  at  least  three  brakemen  on  every  local 
train.  Following  is  a  list  of  the  States  in  which  laws  have  been 
passed  requiring  three  brakemen  on  trains  and  specifying  the 
minimum  number  of  cars  to  which  this  requirement  shall  apply: 
Arkansas  and  Washington,  25  cars  or  more ;  New  York,  26  cars 
or  more;  Maryland,  New  Jersey,  and  Pennsylvania,  30  cars  or 
more;  Arizona  and  Oregon,  40  cars  or  more;  California,  Nevada, 
and  Indiana,  50  cars  or  more ;  North  Dakota,  46  or  more  cars.  The 
bills  that  have  been  introduced  in  Congress  usually  have  required 
three  brakemen  on  every  train  containing  25  cars  or  more. 

Here,  again,  it  wall  be  seen  that  the  laws  prescribe  the  number 
of  trainmen  on  the  basis  of  the  number  of  cars  in  the  train.  From 
what  has  just  been  said  of  the  character  of  the  w^ork  to  be  done  on 
through  and  local  trains,  it  is  evident  that  the  number  of  cars 
in  a  train  is  not  the  logical  basis  for  the  determination  of  the  size 
of  the  train  crew. 
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EFFECTS  OF  TRAIN-CREW  LEGISLATION. 

Increase  in  Operating  Expenses. 

It  is  obvious  that  an  increase  in  the  number  of  men  in  a  train 
crew  means  an  increase  in  the  operating  expenses  and,  unless 
accompanied  by  a  corresponding  increase  in  the  traffic  per  train 
or  in  rates,  means  a  decrease  in  net  operating  revenues.  The 
railways  are  reporting  to  the  Special  Committee  on  Relations 
of  Railway  Operation  to  Legislation  careful  estimates  of  the 
additional  expense  resulting  from  operating  legislation  already 
enacted.  On  January  26,  1915,  the  Committee  made  public  the 
following  compilation  of  replies  received  by  it  from  166  railways, 
operating  204,610  miles  of  line,  regarding  the  expense  caused 
them  in  the  fiscal  year  ended  June  30,  19*14,  by  legislation,  both 
Federal  and  State,  affecting  operation: 


Cost  of  Legislation  Affecting  Railway  Operation — Summary  of  Replies 
%  of  166  RAILWAY'S,  Operating  204,610  Miles. 


Federal  and  State  Laws. 

Hours  of  service 

Full   (extra)   crew..- 

Boiler  inspection 

28-hour  stock  law 

Semi-monthly   pay-day  . . . 

Safety  appliance 

Postal  car  requirements... 

Ash  pan 

Headlight    

Caboose    

Jim   Crow 

Other  enactments 

Specific  orders,  State  Com- 
missions   


Year  ending: 
June  30,  1914. 

$5,013,345 

4,051,533 

4,141,051 

247,119 

826,586 

$5,965,926 

890.907 

86,818 

1,002,840 

597,206 

29,623 

2,785,850 

3,065,179 


Total $28,703,983 


Cost  of  Compliance. 

Total  to 
June  30,  1914. 


Number 
Killed. 


Collisions  where  third  brakeman  was 
employed,  year  ending  June  30, 
1914  30 


$23,845,436 
4,391,531 
2,017,562 

2,635,294 

949,029 

659,380 

12,852,649 


$47,350,881 

Persons 
Injured. 


Amount  necessary 
to  complete 
(estimated). 


641 


Total. 


702 


$19,588,408 
3,129.670 

165,073 

624.966 

2,614,406 

1,468 

96,684,127 


$122,808,118 


Property 
Damage. 


1411,228 
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It  will  be  seen  that  the  total  expense  caused  by  operating  legis- 
lation in  the  fiscal  year  1914  to  the  railways  reporting  was  $28,- 
703,983.  This  would  pay  a  return  of  5  per  cent  on  an  investment 
of  $574,000,000.  The  total  expense  caused  by  the  extra-crew 
laws  was  $4,051,533.  This  would  pay  5  per  cent  on  an  invest- 
ment of  over  $80,000,000.  This  estimate  applies  to  the  expense  to 
the  railroads  on  account  of  train-crew  laws  enacted  in  only  a 
limited  number  of  States.  The  full  effect  can  be  seen  only  from 
estimates  that  apply  on  account  of  all  such  laws  to  all  the  rail- 
ways in  the  United  States.  Four  train-crew  bills  were  introduced 
in  Congress  in  1909  and  1910.  The  Special  Committee  on  Rela- 
tions of  Railway  Operation  to  Legislation  made  inquiries  early 
in  1910  of  all  the  railways  as  to  the  cost  to  them  of  complying 
with  these  Federal  bills,  if  enacted,  as  well  as  the  expense  they 
were  being  put  to  on  account  of  State  legislation  then  in  force  in 
13  States.  The  following  table  is  a  summary  of  the  replies 
received : 

Amount  of  addi- 
ESTIMATE  OF  1910.  Number.       Mileage.       '^TiompTaic?'' 

with  full-crew  bill. 

Roads  replying i66         205,547         $18,328,302.32 

Estimated   for  other   roads    exclusive   of 
Canadian  and  Mexican  roads 126  23,254  1*953.336. 00 

Total 292         228,801  $20,281,638.32 

Another  bill  was  introduced  in  Congress  in  1912  which  re- 
quired that  on  each  freight  train  containing  25  or  more  cars  the 
crew  should  consist  of  at  least  an  engineer,  a  fireman,  a  con- 
ductor, and  three  brakemen,  "regardless  of  any  modern  equip- 
ment of  automatic  couplers  and  air-brakes."  This  bill  made  no 
reference  to  passenger-train  crews.  As  a  result  of  inquiries  made 
of  the  railways  by  the  Special  Committee  on  Relations  of  Rail- 
way Operation  to  Legislation,  in  connection  with  this  proposed 
Federal  law,  the  following  compilation  was  made  from  the  replies 
received  from  143  operating  companies: 
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Estimates  of  Cost,  in  1912,  of  Train-crew  Laws  Furnished  by  143 
Operatii^g  Companies  Opehating  195,049  Miles. 

Trains  aflfected  by  State  laws  then  in  effect,  per  annum 678,661  a 

Additional  trains  affected  by  proposed  Federal  law  in  States  then 

having  full-crew  law,  per  annum , 468,483 

Trains  affected  by  proposed  law  in  States  then  having  no  full-crew 

law,  per  annum 3.21 1,056 

Total  trains  affected  by  State  laws  and  proposed  Federal 
statute,  per  annum . . . . . « 4,358,200 

Cost  of  "compliance  with  State  laws  then  in  effect,  per  annum..  $1,797,589.94  o 
Additional  cost  of  compliance  with  proposed  law  in  States  then 

having  full-crew  law,  per  annum . . . , —     1,342,237 .  17 

Cost  of  compliance  with  proposed  law  in  States  then  having  no 

full-crew  law,  per  annum —   10,255,790. 66 

Total  cost  per  annum  of   compliance  with  State   laws 
and  proposed  statute. $i3,395,6i7. 77 

a  Does  not  include  States  where  laws  were  passed  subsequent  to  191 1. 

It  should  not  be  overlooked  that  this  expense  is  only  a  part  of 
the  total  increase  in  operating  expenses  that  has  been  caused  by 
legislative  requirements  imposed  upon  railroad  operation.  Such 
further  legislation  includes  laws  requiring  8-wheeI  cabooses  in 
place  of  4- wheel  cabooses,  laws  limiting  the  hours  of  service,  re- 
quiring electric  headlights,  requiring  the  installation  of  improved 
safety  appliances,  regulating  the  stops  of  passenger  trains,  the 
speed  of  stock  and  freight  trains,  requiring  the  abolition  of  grade 
crossings,  or  the  installation  of  additional  watchmen  at  crossings, 
requiring  double  track,  and  providing  for  days  off  at  the  com- 
pany's expense.  Quite  independent  of  the  question  of  the  de- 
fensibility  of  these  laws  is  the  fact  that  they  add  greatly  to  the 
expense  of  railway  operation,  which  must  eventually  find  ex- 
pression in  higher  charges  to  the  public  than  would  otherwise  be 
made. 

However,  the  fact  that  such  train-crew  legislation  increases  op- 
erating expenses  is  not  a  conclusive  argument  against  it.  The 
legislation,  presumably,  is  intended  to  promote  the  interest  of  the 
public,  and  the  question  at  issue  is  whether  there  are  benefits  di- 
rectly or  indirectly  conferred  on  the  public,  and,  if  so,  are  they 
commensurate  with  the  expense  incurred. 
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ISSUES   INVOLVED    IN   TRAIN-CREW   LEGISLATION. 

In  order  that  the  arguments  in  favor  of  train-crew  legislation 
may  be  fairly  presented,  it  is  desirable  to  give  the  fullest  consid- 
eration to  any  statement  from  an  authoritative  source.  To  this 
end  a  thorough  search  has  been  made  throughout  the  existing 
body  of  railway  literature,  throughout  the  reports  of  hearings 
before  Committees  of  Congress  and  State  legislatures,  and 
throughout  recent  issues  of  The  Railroad  Trainman,  the  official 
organ  of  the  Brotherhood  of  Railroad  Trainmen.  An  effort  was 
made  to  secure  reports  of  hearings  before  State  legislatures  also, 
but  without  success,  except  in  the  cases  of  Kansas  and  Virginia 
All  the  arguments  containing  definite  statements  why  extra  crew 
legislation  should  be  enacted  can  be  found  in  a  statement  by 
W.  G.  Lee,,  President  of  the  Brotherhood  of  Railr.oad  Trainmen, 
quoted  in  the  Metropolitan  Magazine  for  June,  191 3,  and  in  a  state- 
ment made  by  A.  A.  Roe,  who  represented  the  Brotherhood  of 
Railroad  Trainmen  at  a  hearing  held  in  191 1  by  a  committee  of  the 
Kansas  legislature. 

Mr.  Lee's  statement  is  as  follows: 

"The  necessity  for  such  legislation  arose  out  of  the  practice  of 
the  railway  companies  reducing  the  number  of  men  to  an  extent 
considered  unsafe  by  the  employees.  Some  years  ago  certain  rail- 
ways reduced  the  number  of  freight  trainmen  to  one^  whose  duty 
was  to  flag,  leaving  the  work  of  running  and  looking  after  the 
train  to  the  conductor. 

"Further  necessity  (for  such  legislation)  arose  through  in- 
creased tonnage  and  fewer  men  employed,  which  was  made  pos- 
sible through  safety  appliances  and  heavier  equipment.  The  rail- 
ways assumed  the  position  that  as  trainmen  no  longer  had  to  con- 
trol trains  by  hand-brakes  they  were  unnecessary.  The  heavier 
demands  that  increased  tonnage  placed  upon  trainmen  in  other 
ways  were  not  considered.  On  the  majority  of  our  railways 
freight  trains  are  composed  of  from  50  to  100  cars — they  are  from 
half  a  mile  to  a  mile  in  length.  Such  trains  must  be  carefully 
inspected  at  water  tanks  and  other  stops.  They  require  extra 
care  in  handling,  particularly  in  crossing  over  to  permit  superior 
class  trains  to  pass.  If  switching  is  to  be  done,  and  less  than  three 
men  are  employed,  it  leaves  this  work  to  be  done  by  one  man 
under  conditions  most  dangerous  to  himself  and  the  traveling 
public,  particularly  when  the  work  is  done  at  night. 
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"Railway  companies  have  forced  men  to  work  under  unsafe 
conditions,  with  the  result  that  hundreds  are  disabled  or  killed 
every  year.  Our  Brotherhood  paid  one  claim  for  every  sixty- 
seven  members  in  the  year  1912,  which  is  evidence  that  train 
service  is  most  hazardous. 

"The  statement  is  made  that  extra  men  have  not  prevented 
wrecks.  No  one  can  speak  advisedly  on  this  subject.  Wrecks 
that  are  prevented  do  not  figure  in  the  statistics. 

"Railway  managers  rest  their  case  on  the  statement  that  full- 
crew  legislation  will  not  prevent  wrecks.  Employees,  speaking 
from  daily  experience,  contend  that  it  will  make  wrecks  less  fre- 
quent than  they  otherwise  would  be,  and  that  it  will  increase  the 
personal  safety  of  employees  and  of  the  public.  Managers  argue 
that  such  legislation  would  put  an  unnecessary  cost  on  the  public. 
Employees  point  to  the  fact  that  every  six  minutes,  day  and  night, 
year  after  year,  one  of  their  number  is  killed  or  injured.  In  the 
name  of  humanity  they  ask  from  the  State  the  protection  denied 
them  by  the  companies." 

This  statement  by  the  official  head  of  the  trainmen's  organiza- 
tion appears  to  contain  two  definite  points:  i.  The  adoption  of 
safety  appliances  and  the  increase  in  trainload  has  resulted  in  a 
reduction  of  the  number  of  trainmen  relative  to  the  work  to  be 
done.  2.  This  reduction  in  the  number  of  trainmen  has  increased 
the  risk  both  to  the  trainmen  and  to  the  public  and  consequently 
the  number  of  casualties  in  train  service. 

In  his  argument  before  the  committee  of  the  Kansas  legislature, 
Mr.  Roe  specifically  disclaimed  that  the  efforts  to  obtain  train- 
crew  legislation  were  prompted  by  any  desire  to  secure  a  reduc- 
tion in  the  work  performed  by  any  trainman,  or  that  if  enacted  it 
would  result  in  any  such  reduction  in  their  work.  He  based  his 
argument  entirely  upon  the  ground  of  safety,  stating  that  there 
are  occasions  when  an  additional  man  is  needed  to  ensure  the 
accurate  and  prompt  transmission  of  signals  between  the  con- 
ductor and  the  engineer,  and  that  there  are  occasions  when  the 
protection  of  the  rear  of  the  train  requires  an  additional  man. 

In  the  argument  that  an  additional  man  is  sometimes  needed 
to  transmit  signals  he  instanced  cases  where  in  the  absence  of 
such  a  man  there  might  be  an  accident,  but  did  not  cite  any  spe- 
cific accident  as  having  been  due  to  this  cause.  His  examples 
to  show  the  need  of  r.nother  man  to  protect  the  rear  of  the  train 
were  no  more  concrete,  and  he  admitted  that  there  was  no  work 
for  an  additional  man  to  do  when  the  train  was  running  between 
stations. 
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Number  of  Trainmen  for  Work  Performed. 

It  is  difficult  to  present  any  official  statistics  that  will  deter- 
mine with  absolute  accuracy  the  relation  of  the  number  of  train- 
men to  the  work  performed.  It  has  already  been  noted  that  it 
is  at  present  an  almost  universal  practice  to  employ  at  least  a 
conductor  and  two  trainmen  on  through  freight  trains.  It  has 
also  been  indicated  that  it  is  the  general  custom  to  employ  at 
least  three  brakemen  on  local  freight  trains,  which  are  almost  the 
only  trains  whose  crews  do  switching  en  route.  Even  in  this 
service,  according  to  the  contention  of  the  railways,  a  third  brake- 
man  is  employed  to  expedite  business,  and  not  because  he  is 
needed  in  the  interest  of  safety.  The  fireman  can,  when  necessary 
in  emergency,  flag  the  front  of  the  train  and  the  flagman  the  rear, 
leaving  the  conductor  and  forward  brakeman  to  perform  the 
switching. 

In  the  case  of  through  trains  it  is  difficult  for  the  railways  to 
discover  any  duties  for  a  third  brakeman  that  could  not  be  per- 
formed easily  by  other  members  of  the  crew.  One  duty  fre- 
quently suggested,  but  not  mentioned  by  Mr.  Lee  in  his  state- 
ment in  the  Metropolitan  Magazine,  is  that  a  third  brakeman  is 
needed  to  ride  on  the  top  of  the  train.  Except  on  mountain 
grades,  where  a  third  brakeman  is  provided,  he  is  not  needed  on 
top  of  the  train  to  manipulate  the  hand-brakes ;  and  even  although 
he  might  possibly  at  times  be  useful  in  that  position  to  transmit 
signals  to  the  engineer,  it  is  the  experience  of  operating  officers 
that  no  discipline  has  yet  been  devised  sufficiently  severe  to  keep 
him  there.  It  is  an  uncomfortable  and  dangerous  position,  and 
the  brakeman  naturally  prefers  the  comfort  and  companionship 
of  the  caboose.  » 

In  this  connection  Mr.  Lee  voices  the  complaint  that  the  longer 
trains  and  heavier  equipment  have  increased  the  responsibility  of 
trainmen  in  the  inspection  of  the  trains  when  stops  are  made  at 
coaling  and  water  stations.  It  has  already  been  noted  that  the 
train  crews  no  longer  make  the  careful  and  detailed  inspection  of 
cars  at  the  terminals  before  setting  out  upon  their  run.  This 
work  is  now  done  by  special  employees  at  the  terminals.  But 
each  train  crew  is  required  to  keep  a  lookout  en  route  for  such 
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faulty  conditions  as  hot  boxes,  broken  couplers,  broken  brake- 
gear,  and  the  like.  The  rules  governing  such  observation  of  the 
train  differ  on  different  roads.  But,  in  a  general  way,  the  require- 
ment is  that  whenever  trains  stop  at  coaling  and  water  stations 
the  trainmen  shall  examine  the  train  for  the  purpose  of  detecting 
any  such  defects.  Sometimes,  when  the  conditions  are  favorable, 
or  when  the  occasion  requires  a  more  careful  observation,  the 
forward  brakeman  walks  down  one  side  of  the  train  while  the 
conductor  or  a  rear  brakeman  walks  up  the  other  side  until  they 
are  directly  opposite  to  each  other.  They  then  cross  over,  and 
the  rear  brakeman  inspects  the  other  side  to  the  rear  of  the  train 
in  going  back  to  the  caboose,  while  the  forward  brakeman  looks 
over  the  other  side  to  the  front  of  the  train  in  going  back  to  the 
engine.  But  the  ordinary  conditions  of  train  operation  do  not 
require  such  an  examination.  It  is  not  necessary,  except  after 
a  train  has  undergone  some  special  strain,  as  when  passing  over 
a  heavy  grade,  or  making  an  uncommonly  fast  run,  or  when  it  is 
about  to  be  placed  under  some  such  unusual  stress.  The  custom- 
ary practice  is  for  the  forward  brakeman  to  watch  the  train  as  it 
pulls  by,  then  to  climb  on  the  caboose  and  walk  over  the  train 
to  the  engine,  continuing  the  examination  as  he  goes. 

It  is  conceivable  that  additional  men  in  the  crew  could  reduce  the 
time  and  labor  required  for  the  more  careful  examination  first  de- 
scribed, or  could  permit  it  to  be  made  in  a  greater  number  of 
cases.  But  opportunities  for  such  observation  in  the  case  of 
through  trains  are  few  because  the  stops  are  infrequent,  and  the 
number  of  men  always,  on  local  trains  is  sufficient  to  make,  any 
needed  examination.  Therefore,  the  practical  effect  of  a  larger 
crew  upon  the  number  or  the  carefulness  of  these  so-called  "in- 
spections" of  trains  on  the  road  would  be  very  small. 

The  following  table,  drawn  from  the  annual  statistical  compila- 
tions of  the  Interstate  Commerce  Commission,  is  presented  for 
the  purpose  of  showing  as  accurately  as  possible  for  the  years 
between  1901  and  1912  the  relation  of  the  increase  in  the  number 
of  trainmen  to  the  increase  in  work  performed.  The  term  "train- 
men" as  here  used  includes  enginemen,  firemen,  conductors,  and 
all  other  operating  men  employed  on  trains ;  the  term  "other  train- 
men" as  here  used  includes  all  trainmen  except  enginemen,  fire- 
men,  and  conductors.     It  is   impracticable   to   separate   men  em- 
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ployed  in  passenger  service  from  those  employed  in  freight  serv- 
ice; hence  the  train  mileage  shown  is  total  train  mileage,  both 
passenger  and  freight,  in  revenue  service.  It  is  impossible  to  secure 
passenger-car  mileage  from  the  reports  to  the  commission  for 
1901,  and  therefore  it  has  been  necessary  to  use  the  freight-car 
mileage  alone.  In  view  of  the  fact  that  the  statistics  are  presented 
merely  to  show  a  tendency,  the  conclusions  drawn  are  not  dis- 
turbed by  the  slight  degree  of  non-comparability. 

1901.         1912.  Increase.     ^^„^""L°^ 

^  '  lucrease. 

Total    train-miles, 

revenue  service.       908,092,818        1,236,758,715        328,665,897  36.19 

Freight    car-miles, 

revenue  service.   12,832,092,209      19,466,402,067      6,634,309,858  51.70 

Total       number 

trainmen  209,043  318,329  109,286  52.28 

"Other   trainmen"  84,493  137,067  52,574  62.22 

These  statistics  show  that  while  train-miles  have  increased  over 
36  per  cent  between  1901  and  1912,  and  freight-car  miles  less  than 
52  per  cent,  the  number  of  trainmen  employed  has  increased  over 
52  per  cent,  and  of  "other  trainmen,"  largely  brakemen  and  flag- 
men, 62  per  cent.  It  has  already  been  noted  that  the  number  of 
trainmen  in  proportion  to  the  tonnage  handled  has  decreased. 
But,  since  the  trainmen's  work  is  with  cars  and  trains,  rather  than 
with  tons  carried,  car-miles  and  train-miles  are  a  much  better 
index  of  the  amount  of  their  work.  On  that  basis,  w^hile  the  data 
given  do  not  absolutely  prove  that  the  number  of  trainmen  has 
increased  more  rapidly  than  the  work  to  be  performed  by  them, 
it  would  seem  to  be  a  fair  concltfsion  that  Mr.  Lee's  contention  that 
railways  have  reduced  the  number  of  their  trainmen  relative  to  the 
work  to  be  done  is  not  sustained. 
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TRAIN-CREWS  AND  ACCIDENTS. 

Accidents  to  Trainmen  During  the  Year  1914. 

In  order  to  reach  a  conclusion  as  to  whether  accidents  to  train- 
men have  increased  in  recent  years  as  a  result  of  more  economical 
methods  of  operation,  it  is  desirable  in  the  first  place  to  analyze, 
so  far  as  the  statistics  will  permit,  the  causes  of  accidents  to 
trainmen.  In  the  first  place,  Mr.  Lee's  statement  that  the 
Brotherhood  of  Trainmen  paid  one  claim  for  each  67  members  in 
1912  is  apt  to  be  misleading.  It  implies  that  this  proportion  of 
claims  was  due  to  accidental  causes ;  but  a  check  of  this  statement 
based  on  all  available  data  shows  that  of  the  claims  paid  in  1912 
no  less  than  48  per  cent  were  ascribed  to  natural  causes  and  only 
52  per  cent  to  accidental  causes.  Based  on  the  average  member- 
ship for  the  year,  the  claims  paid  that  were  due  to  accidental 
causes  thus  numbered  only  one  for  each   129  members. 

In  Connection  with  Train  Operation. 


Turning  to  the  official  statistics  of  the  Interstate  Com.merce 
Commission,  the  following  table,  compiled  by  the  accident  di- 
vision, shows  the  casualties  to  trainmen  classified  according  to 
the  causes,  as  reported  by  the  railways  in  their  monthly  returns 
to  the  commission.  These  statistics  are  for  the  fiscal  year  ending 
June  30,  1914.  They  are  divided  into  two  parts — those  relating 
to  casualties  in  connection  with  train  operation,  but  not  resulting 
from  accidents  to  trains,  and  the  other  covering  casualties  directly 
due  to  train  accidents. 


29 


(S    t^  Tj-  rO  <N 


vO 


»0  N    t^ 


s. 


rtsO    O    fOO 


o 


00 


On 

M  M 

« 

«o 

ON 

w  rj- 

0 

vO 

t^ 

On  io 

VO 

h^ 

«s 

i_i 

M  M 

'fj- 

"^ 

"«t 

CO  00 

On 

»o 

ro 

t^ 

O  00 

0 

O 

C<  i-i 

'I- 

t-t 

00 


I— I 

ON 

< 

< 
O 

M 

D 

P 

» 
S 
2; 

<! 
»{ 
H 

O 
to 

H 

» 

Q 

a 
o 

< 
o 

to 
w 
to 
D 

>< 
o 


r^  fO  O  •o  (N 

"<^        W    -  00 
fO        IO  IT)  <N 


»o 

vo" 


<N  CO 

so 

»o 


w 
o 


ON 


lO  pO 

fO    -H 

■^  PI 


»o 


>* 

r>. 

M 

00 

r^ 

O 


lO  O    N     M 

rO  t^  fO 


N  00 


ON 


ON 

00 


vO   l^  rO 
O    lO  IO 


lO 


vO  « 


M  M  rj- 


rO 

oo" 


«o  f^ 

rr  o 


On 


ro 
Ov 

oo" 


ON 

VO 


Tt  IO  »o 
IO  ■^  <-• 


ON  ON 


O  00   fO  IO  '^ 

ONsO   M  ^O   ov 

O  VO   ON 


o 


lO  lO 

vS 


o 

VO 
lO 

oo" 


ro  N 
O   N 


o 

00 
ro 


ON 

00 


ro  1-1  v£)  VO    O 
■Ti-  t^  lO  -^  rO 


00    ON 
<N    lO 


00  M 


VO 

ON 
N 


00 
ro 


S 

•3 


<3 


2 

"Si 


n3 

a 
>>,  w 

O    ai 

.2  S3 

t/i  o 

*^  is 

CO  rt 

o  o 

u  u 

O  O 

m  0) 

.S-S 
"So  So 

>^  >^  a; 

h  !r/So 


u 

c 
•»-" 

M 


O 
en  . 

a, 
o 

en 


1^ 


en 


o  .5 


4> 

CO 

u 

M) 
CO 
Xi 


CO 


en 


C    CO 

o 


1)    X 


4^    CO 


i)   en 


§!  ^  a  ^o-t^  g.-^^  CO 

t-  "-r"    "^    ^    /*( 


O 

c  c 

u  >- 

o  o 

(J  o 

3  3 


n,  CO 

3    o    ^,    OJ 

5  u.  o  ^ 


o  a 


^S 


^  n 

S   en 


OV-J2 


en   w   M.S   ^'^  S   ^"1   « 


a  o-^  S^5-  o  c  3  Ji 


o 
o 


n   ^   etf 

S       ^  Jh 

CO  en  O 
^  ^  ^> 
•t->  .a  a 

O  en  .J2 
O    O    Sue 

en  g^S 

W)4;    ;>^- 

•t->   en  "^ 

i?  ^^  u 

CO   CO   3 

co-o  o 
^  '^  K> 

^«    3    «    ^ 

<J     m     O 


tn 


8 


<3 


O 


en 

3  s; 

'en  ^ 
IS  «<S 
!S  >-• 
O   K 


3    O 


o 

u 

■4-) 

V 

o 

>^ 


.5 
'So 

c 

^3 

0-2 

^    en 
~  O 

u    p. 

CO    M 

e/:    D 

u  JQ 


ii  3 

CO 


2S    ^ 


b£  en 

3   *^ 


3  ^ 
^    3 

s  a 


o 


CO 
■*-> 

o 

'C 

8 
CO 
u 

o 


30 

It  will  be  seen  that  a  large  proportion  of  the  accidents  to  train- 
men were  due  to  their  being  struck  or  run  over  by  engine  or  car, 
falling  from  cars  or  engines,  coming  in  contact  with  overhead  or 
lateral  obstructions,  or  that  they  occurred  while  trainmen  Were 
getting  on  or  off  cars  or  engines.  Of  the  total  casualties  in  1914, 
54.0  per  cent  of  those  that  were  fatal  and  34.4  per  cent  of  those 
entailing  injury  were  so  caused. 

While  it  is  conceivable  that  an  indirect  connection  might  be 
shown  between  some  of  these  accidents  and  a  supposedly  insuffi- 
cient number  of  employees  on  the  train,  such  a  connection  seems 
remote  and  cannot  be  established  by  any  existing  information. 
It  does  not  seem  clear  that  an  increase  in  the  number  of  employees 
would  tend  to  reduce  such  accidents  as  these.  Rather  might  it 
be  assumed  that  an  increase  in  the  number  of  trainmen  would 
tend  to  increase  the  number  of  such  accidents.  For  example,  if 
a  third  brakeman  on  freight  trains  were  required  to  ride  on  the 
top  of  the  train,  it  is  fair  to  assume  that  there  would  be  an  in- 
crease in  the  number  of  brakemen  killed  and  injured  by  falling 
from  cars  or  coming  in  contact  with  lateral  or  overhead  obstruc- 
tions. An  increase  in  the  number  of  trainmen  would  not,  of 
course,  reduce  the  casualties  resulting  from  fires,  floods,  land- 
slides, or  explosions. 

This  conclusion  seems  to  be  well  supported:  An  analysis  of 
the  causes  of  accidents  to  trainmen  from  general  causes  in  con- 
nection with  train  operation  indicates  little  or  no  possibility  that 
larger  crews  would  reduce  the  risk  of  accident  to  trainmen. 

In  Connection  with  Train  Accidents. 

Turning  to  train  accidents  proper,  the  important  causes  are 
collisions  and  derailments.  The  Interstate  Commerce  Commis- 
sion makes  the  following  classification  of  the  causes  of  derail- 
ments occurring  in  1914: 

Number 

Derailments  due  to  defects  in  roadway,  etc 1,888 

Derailments  due  to  defects  of  equipment 4.186 

Derailments  due  to  negligence  of  trainmen,  signal  men,  etc 426 

Derailments  due  to  unforeseen  obstructions  of  track,  etc 318 

Derailments  due  to  malicious  obstruction  of  track 58 

Derailments  due  to  misv_ellaneous    causes 1,689 

Total 8,565 
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Out  of  the  8,565  derailments  reported,  only  426,  the  number 
attributed  to  "negligence  of  trainmen,  signal  men,  etc.,"  can  be 
specifically  connected  with  the  train  crews.  The  language  used 
by  the  commission  does  not  imply  that  any  of  these  derailments 
could  be  attributed  to  too  few  men  in  train  crews.  It  rather 
implies  that  they  were  due  to  the  "negligence"  of  those  who 
were  so  employed.  It  is  of  course  conceivable  that  defects  in 
equipment  might  have  been  noted  and  derailments  avoided  had 
the  crew  been  larger;  but  this  is  an  assumption  which  cannot 
be'sustained  by  any  evidence  that  has  been  found. 

As  to  collisions,  the  Interstate  Commerce  Commission  said  in 
its  annual  report  for  1912: 

"The  most  disquieting  and  perplexing  feature  in  the  problem 
of  accident  prevention  is  the  large  proportion  of  train  accidents 
caused  by  dereliction  of  duty  by  the  employees  involved.  By  far 
the  greatest  number  of  our  serious  train  accidents  are  due  to  the 
failure  of  some  responsible  employee  to  perform  an  essential  duty 
at  a  critical  time.  The  seriousness  of  this  problem  is  indicated  by 
the  fact  that  of  the  81  accidents  investigated  up  to  September 
first,  52,  or  more  than  63  per  cent  of  the  whole  number,  were 
caused  by  mistakes  on  the  part  of  employees.  These  52  acci- 
dents comprise  48  o'f  the  49  collisions  investigated  and  4  of  the 
31  derailments.  They  caused  the  death  of  248  persons  and  the 
injury  of  1,309-  persons.  Of  the  48  collisions  caused  by  errors 
of  employees,  33  occurred  on  roads  operated  under  the  train- 
order  system  and  15  occurred  under  the  block  system.  The 
most  numerous  failures  were  by  trainmen  or  enginemen.  These 
were  disobedience  of  orders ;  disobedience  of  signals ;  failure  to 
keep  clear  of  superior  trains ;  improper  flagging ;  and  failure  to 
control  speed  at  dangerous  points.  Such  lapses  were  responsible 
for  41  of  the  accidents  investigated." 

There  is  no  indication  in  this  statement  that  the  commission 
believed  that  the  collisions  or  other  accidents  investigated  were 
due  to  an  insufficient  number  of  train  employees,  yet  in  all  fair- 
ness it  must  be  noted  that  the  statement  of  causes  is  not  suffi- 
ciently complete  or  thorough  to  permit  the  positive  statement 
that  none  of  these  accidents  would  have  been  avoided  had  the 
train  crews  been  larger. 


32 


Accidents  to  Trainmen  from  igoi  to  1^14. 

In  connection  with  Mr.  Lee's  assertion  that  casualties  to  train- 
men are  in  part  due  to  the  insufficient  size  of  the  train  crew, 
and  his  implication  that  casualties  are  increasing,  it  is  of  interest 
to  examine  the  statistics  of  casualties  to  trainmen  from  1901  to 
1914,  classified  by  their  causes,  here  shown  in  Table  II.  These 
statistics  compiled  by  the  Interstate  Commerce  Commission  are 
not  wholly  comparable,  as  certain  changes  have  been  made  in 
the  classification  of  accidents  during  the  period.  Moreover,  the 
statistics  from  1901  to  1910  are  taken  from  the  annual  reports  of 
the  railways  to  the  commission,  while  those  for  191 1  to  1914  are 
from  the  summary  of  the  monthly  reports  of  accidents,  annual 
reports  of  accidents  having  been  abandoned  in  1910.  Because  of 
the  fact  that  for  the  last  four  years  here  presented  the  reports  are 
made  by  the  railways  to  the  commission  monthly  instead  of 
annually,  and  because  the  inspection  of  accidents  has  been  more 
rigorous,  the  statistics  for  these  last  four  years  have  doubtless 
been  more  complete;  this  will  probably  account,  in  considerable 
part,  for  the  striking  increases  in  the  number  injured.  The  fact 
that  the  larger  number  of  casualties  to  trainmen  are  due  to 
causes  which  have  little,  if  any,  relation  to  the  number  of  men 
employed  has  already  been  discussed.  This  table  simply  em- 
phasizes the  fact  by  showing  the  same  situation  for  14  successive 
years.  It  should  be  noted,  further,  that  while  the  number  of 
injuries  considerably  increased  from  1901  to  1904,  they  then  did 
not  vary  greatly  year  by  year  until  191 1,  when  they  again  appear 
to  increase  (due  in  part,  as  already  noted,  to  more  complete  re- 
ports). The  number  of  deaths,  taking  the  period  as  a  whole,  was 
about  the  same  for  each  year. 
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During  the  twelve  years,  1902- 19 14,  the  Interstate  Commerce 
Commission  investigated  directly  through  its  own  agents  1,570 
train  accidents,  which  were  responsible  for  the  death  of  3,897 
persons,  or  about  one-third  of  the  total  number  killed  in  such 
accidents  during  this  period,  and  the  injury  of  22,932  persons,  or 
over  one-eighth  of  the  total  number  injured  in  such  accidents 
during  this  period. 

The  following  tabulation  shows  the  causes  to  which  the  com- 
mission attributed  these  1,570  train  accidents: 

Causes  of  Principal  Train  Accidents  on  Railways  of  United  States, 
Fiscal  Years  1902  to  1914,  Inclusive. 

Number. 

Fault  of  train  crew  other  than  brakemen : 

Disobedience  of  rules  or  orders. 82 

Misread    orders 70 

Excessive  speed 150 

Carelessness 112 

Failure  to  heed  signal 78 

Ran  past  meeting  point 38 

Forgetfulness 49 

Asleep 40 

Failure  to  follow  schedule 25 

Intoxication    , 5 

Other  errors. i 

Total 650 

Fault  of  brakemen : 

Failure  to  flag 73 

Improper  flagging 39 

Failure  to  set  brakes .' 40 

Other  errors 6 

Total 158 

Fault  of  dispatchers,  operators,  etc. : 

Wrong    orders 91 

Failure  to  deliver  orders 72 

Switch    misplaced » 64 

Wrong  signal 62 

Other  errors. 4 

Total ./ 293 

Fault  of  other  employees 19 

Mechanical  defects: 

Defective  or  weakened  track 81 

Defective  or  weakened  equipment 103 

Failure  of  air-brakes 30 

Failure  of  block  signals 4 

Total 218 
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Hostile  weather  conditions 69 

Malicious  interference  with  track  or  equipment 41 

Parting  of  trains 11 

Miscellaneous     causes 37 

Causes  uncertain  or  unknown 74 

Total 1,570 

Again,  it  may  be  said  that,  while  the  commission  attributes 
none  of  these  accidents  to  an  insufficient  number  of  men,  yet 
it  is  clear  that  the  commission  does  not  follow  the  causes  to 
their  ultimate  source,  and  hence  it  cannot  be  claimed  that  these 
statistics  alone  demonstrate  that  none  of  these  accidents  were 
due  to  an  insufficient  train  iorce. 

Accidents  to  Long  Freight  Trains. 

The  argument  that  more  than  two  brakemen  should  be  em- 
ployed on  long  through  trains  in  the  interest  of  safety  implies 
that  these  trains  are  more  liable  to  accidents  than  short  local 
trains  with  three  brakemen,  and  that  the  third  brakeman  should 
be  employed  on  through  trains  to  reduce  this  liability.  In  this 
connection  may  be  quoted  statistics  compiled  by  C.  W.  Kouns, 
general  manager  of  the  Atchison,  Topeka  &  Santa  Fe  Railway's 
eastern  lines,  presented  to  the  Joint  Railroad  Committee  of  the 
House  and  Senate  of  the  Kansas  Legislature  last  winter.  Mr. 
Kouns  said: 

"For  the  purpose  of  aiding  an  understanding,  these  reports 
have  been  divided  to  show  the  number  of  accidents  occurring 
to  trains  having  more  or  less  than  25  cars. 

"The,  Missouri,  Kansas  &  Texas  report,  covering  three  di- 
visions, shows  2,718  trains  run.  Of  this  number,  there  were  79 
accidents  to  trains  carrying  more  than  25  cars  and  119  to  trains 
carrying  less  than  25  cars.  In  other  words,  under  the  first  item 
there  was  one  accident  to  every  345  trains,  while  the  second 
shows  one  accident  to  every  179  trains. 

"On  the  Union  Pacific,  in  Kansas,  during  January,  1913,  there 
were  five  accidents ;  all  to  trains  having  less  than  25  cars.  There 
were  873  such  trains,  so  that  the  rate  was  one  for  each  175  trains 
run.  They  ran  during  the  same  period  644  trains  with  over  25 
cars  without  accident. 

"On  the  Atchison,  Topeka  &  Santa  Fe,  from  August,  1912,  to 
January  31,  1913,  there  were  19,407  trains  run  with  25  cars  or 
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less.  There  were  128  accidents  to  these  trains,  or  one  to  every 
152  trains  run.  There  were  22,348  trains  run  with  more  than  25 
cars.  There  were  123  accidents  to  these  trains,  or  one  to  each 
182  trains  run.- 

"A  significant  fact  in  connection  with  these  accidents  is,  that 
w^hile  a  large  per  cent  of  the  smaller  trains  were  equipped  with  an 
additional  man,  61  of  the  128  accidents  were  due  to  errors  of  em- 
ployees. On  the  heavier  trains,  and  greater  total  number  run, 
there  were  but  44  due  to  that  cause. 

''The  Chicago,  Rock  Island  &  Pacific,  reporting  for  six  months 
ending  Deccmb.er  31,  1912,  shows  56  accidents  to  trains  having 
less  than  25  cars,  or  one  for  each  103  trains  run,  and  88  accidents 
to  trains  having  more  than  25  cars,  or  one  for  each  122  trains  run. 

"They  also  show  a  much  larger  number  of  accidents  due  to 
errors  of  employees  on  the  smaller  trains  than  the  large  ones ;  the 
figures  being  54  on  the  smaller  and  17  on  the  larger  trains." 

While  the  available  evidence  is  not  finally  destructive  of  the 
claim  that  a  number  of  the  accidents  in  train  service  is  due  to 
the  employment  of  too  few  men,  yet  the  presumption  from  all  the 
evidence  is  so  strongly  to  the  contrary  that  it  throws  the  burden 
of  proof  upon  those  who  make,  the  statement.  Thus  far  they 
have  presented  no  specific  evidence  in  support  of  their  contention. 

On  the  other  hand,  it  is  the  unanimous  opinion  of  railway  oper- 
ating officers  that  an  increase  in  the  number  of  men  normally  em- 
ployed on  trains  will  tend  to  increase  the  number  of  accidents  not 
only  to  individual  employees,  but  to  the  trains  themselves.  It 
will  either  result  in  a  dangerous  division  of  responsibility  or  else 
in  an  idle  and  unnecessary  man  becoming  a  hindrance  to  other 
employees  in  the  performance  of  their  duties.  Replies  received  in 
1909  by  the  Special  Committee  on  Relations,  of  Railway  Legis- 
lation to  Operation  from  railways  operating  in  states  where  train- 
crew  legislation  had  been  passed  were  unanimous  in  expressing 
the  view  that  no  duties  were  performed  by  the  extra  man  on  a 
train  that  could  not  be  performed  by  the  other  employees.  It  was, 
moreover,  the  unanimous  opinion  that  the  le^fislation  did  not  and 
would  not  increase  safety,  while  many  expressed  the  opinion  that 
it  was  bound  to  have  the  opposite  eftect. 
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Accidents  to  all  Persons. 

Larger  train  crews  are  urged,  not  only  in  behalf  of  the  safety  of 
trainmen,  but  also  for  the  further  reason  that  they  would  increase 
the  safety  of  the  traveling  public  and  of  railway  employees  other 
than  trainmen.  With  respect  to  that  claim,  an  analysis  of  the 
causes  of  accidents  to  railway  employees,  passengers,  trespassers, 
and  other  persons  in  1914  is  shown  in  Table  III.  It  will  be  seen 
that  more  than  half  of  the  casualties  to  passengers  are  due  to  col- 
lisions and  derailments,  which  have  been  considered.  As  to  the 
other  casualties,  there  is  no  indication  that  the  size  of  the  train 
crew  was  a  factor  in  their  cause. 
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Train-crew  Legislation  as  Affecting  the  Provision  of  Safety 

Appliances, 

There  is  another  side  to  this  question  of  the  effect  of  full  train- 
crew  laws  on  safety.  If  it  be  admitted  that  train-crew  legislation 
IS  unnecessary,  it  must  then  be  granted  that  such  legislation  not 
only  will  not  promote  safety,  but  may  by  reason  of  its  expense  be 
an  actual  obstruction  in  the  way  of  the  development  of  greater 
safety  of  the  railways  of  the  country.  The  Interstate  Commerce 
Commission  has  frequently  called  attention  to  the  need  for  physi- 
cal improvements.  In  its  annual  report  for  1912  it  directed  atten- 
tion to  conditions  of  track  and  equipment  that  lead  to  derail- 
ments, and  recommended  the  universal  installation  of  the  block 
system  as  a  means  of  reducing  collisions.  The  improvement  of 
track  and  equipment  and  the  installation  of  block-signal  systems 
and  other  physical  improvements  can  be  made  only  by  the  in- 
vestment of  a  large  amount  of  capital.  As  has  been  shown,  the 
railways  estimate  that  train-crew  legislation  applying  throughout 
the  country  would  increase  railway  expenses  to  the  extent  of  from 
$13,000,000  to  $20,000,000  per  year.  The  former  amount  is  the 
annual  interest  at  5  per  cent  on  $260,000,000 ;  the  latter  on  $400,- 
000,000.  It  has  been  estimated  by  the  Special  Committee  on 
Relations  of  Railway  Operation  to  Legislation  that  for  $260,- 
000,000  block-signal  systems  could  be  installed  on  all  railway 
mileage  of  the  United  States  not  now  so  equipped — in  other 
words,  train-crew  legislation  would  cost  the  railroads  at  least  as 
much  as  the  universal  installation  of  the  block-signal  system. 

Railway  officers  contend  that  net  earnings  are  insufficient  even 
now  to  enable  them  to  make  these  needed  physical  improvements. 
On  this  point  the  Block  Signal  and  Train  Control  Board  created 
by  Congress  to  investigate  appliances  for  the  promotion  of  safety 
of  railroad  operation,  in  its  final  report  to  the  Interstate  Commerce 
Commission,  on  June  29,  1912,  said : 

"In  discussing  this  subject  it  may  be  assumed  at  the  outset  that 
railroad  officers  and  employees  are  as  anxious  to  do  everything  in 
their  power  to  promote  safety  as  the  public  is  to  have  safeguards 
provided,  and  that  railroad  officials  and  employees  are  not  im- 
mune to  the  horrors  of  a  terrible  wreck.  If  all  think  alike  and 
have  the  same  desire,  why  are  not  better  safeguards  provided? 
The  general  answer  for  most  railroads  is  the  expense  involved. 
Money  is  not  available  with  which  to  provide  and  install  the 
apparatus;  it  is  needed  elsewhere."  * 
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STATE  ACTION  ON  TRAIN-CREW  LEGISLATION. 
Repeal  of  Missouri's  Train-crew  Law  by  Referendum. 

One  of  the  most  interesting  and  significant  events  that  has  oc- 
curred in  the  course  of  the  struggle  for  and  against  train-crew  leg- 
islation was  the  overwhelming  defeat  of  the  Missouri  train-crew 
law  by  a  referendum  vote  of  the  people  at  the  general  election  in 
November,  1914. 

The  legislature  passed  the  train-crew  law  in  January,  1913.  It 
required  an  extra  man  on  all  freight  trains  having  more  than  40 
cars.  The  railways  speedily  decided  to  appeal  from  the  legisla- 
ture to  the  voters  themselves.  A  petition  was,  therefore,  circu- 
lated, and  the  necessary  signatures  being  secured,  the  law  was 
submitted  to  the  people  on  the  referendum  ballot.  The  Brother- 
hood of  Railroad  Trainmen  had  secured  the  passage  of  the  law, 
and  it  now  spared  no  effort  to  prevent  its  being  nullified  by  the 
people.  The  railways  also  carried  on  an  energetic  campaign. 
The  oflficial  returns  disclosed  the  remarkable  fact  that  the  law 
was  defeated  by  more  than  two  to  one,  the  vote  for  it  being 
159,593,  and  the  vote  against  it,  324,085.  A  majority  against  it 
was  returned  in  no  less  than  102  out  of  the  116  counties  in  the 
State;  and  even  in  St.  Louis,  which  the  Brotherhood  confidently 
expected  to  carry,  it  was  beaten  by  a  majority  of  18,417.  This 
is  the  only  case  where  the  question  of  train-crew  legislation  has 
been  fully  and  squarely  presented  to  the  people  themselves.    . 

Connecticut  Commission's  Condemnation  of  Train-crew 

Regulation. 

An  attempt  was  made  to  secure  the  passage  of  a  train-crew 
law  in  Connecticut  in  1913.  The  legislature  referred  the  matter 
to  the  Public  Utilities  Commission,  with  instructions  to  make  a. 
full  investigation.  The  commission  rendered  a  report  on  Novem- 
ber 26,  1914,  in  which  it  condemned  arbitrary  requirements  con- 
cerning the  number  of  men  that  should  be  employed  in  train 
crews,  and  said  it  had  been  unable  to  find  a  single  case  where  the 
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failure  of  a  railway  to  employ  enough  men  on  a  train  had  caused 
an  accident.    The  commission  said  in  part  in  its  report: 

"The  facts  brought  out  in  the  present  investigation  disclosed 
no  insti-nces  of  the  jeopardizing  of  the  safety  of  either  the  public 
or  employees  which  increased  train  crews  would  prevent.  It  is  the 
belief  of  this  commission  that,  of  all  the  railroad  accidents  at- 
tended by  fatalities  which  have  been  reported  to  and  investigated 
by  it,  not  one  has  been  attributable  to  an  insufficiency  in  num- 
ber of  the  train  crew  involved. 

"It  is  not  always  practical  in  any  line  of  business  of  considera- 
ble magnitude  to  maintain  a  sufficient  force  over  and  above  that 
required  for  the  regular  and  ordinary  business,  to  meet  the  possi- 
ble requirements  of  unexpected  emergencies  and  conditions.  At 
such  times  there  devolves  upon  all  loyal  and  faithful  employes,  as 
well  as  upon  the  employer,  a  moral  duty  and  obligation  to  per- 
form in  addition  whatever  service  is  reasonably  possible  to  save 
human  life  and  to  protect  property. 

"Any  added  or  financial  burden  imposed  upon  the  railroads 
under  Federal  or  State  control,  both  as  to  rates  and  operations, 
must  ultimately  and  necessarily  be  borne  by  the  patrons  of  such 
company,  and  the  interests  of  such  patrons,  as  well  as  the  interest 
of  the  railroad  and  its  employees,  should  be  taken  into  considera- 
tion." 
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TRAIN-CREW  LEGISLATION  VETOED  BY  GOVERNORS. 

In  conclusion,  there  are  appended  messages  accompanying  ve- 
toes of  train-crew  bills  by  Governor  Cruce  of  Oklahoma,  in  1913, 
and  Governor  Hughes  of  New  York,  1907;  and  extracts  from  veto 
messages  of  Governor  Dix  of  New  York,  191 1,  and  Governor  Foss 
of  Massachusetts,  1912. 


Governor  Cruce's  Veto  Message — 1913. 

"I  have  studied  this  bill  from  every  angle,  and  the  more  I  have 
studied  it  the  more  I  have  become  convinced  that  it  should  not 
receive  my  approval.  In  the  enactment  of  this  bill  it  is  only  the 
railway  companies  and  their  employees  that  have  been  considered. 
The  thousands  of  people  in  this  State  who  travel  upon  the  rail- 
roads and  ship  their  products  and  merchandise  over  same  have 
not  entered  into  the  discussion.  This  fact,  however,  must  remain 
after  all  has  been  said,  that  every  dollar  of  expense  placed  upon 
railway  corporations  in  Oklahoma  will  ultimately  be  paid  by 
those  who  patronize  the  railroads.  The  cost  of  putting  this  bill* 
into  operation  is  estimated  by  the  corporation  commission  at 
something  like  $250,000,  while  the  cost  is  estimated  by  the  rail- 
road companies  at  more  than  $400,000.  But  whether  it  be  $100,- 
000  or  $500,000,  that  amount  in  the  end  will  be  paid  by  those  who 
use  the  railroads.  Another  thing  I  have  learned  to  believe  is  that 
those  who  have  made  a  -lifetime  study  of  railroad  operations  are 
better  judges  of  the  proper  method  of  operating  them  than  I  am, 
and  I  believe  that  this  is  equally  true  when  applied  to  a  majority 
of  the  members  of  any  legislative  body.  The  trouble  in  Okla- 
homa is  and  has  ever  been  that  in  dealing  with  public-service  cor- 
porations we  have  assumed  to  know  .more  about  how  properly  to 
operate  them  than  those  who  have  given  the  matter  careful  study- 
Public-service  corporations  need  to  be  regulated  and  need  to  be 
controlled.  Oklahoma  has  undertaken  to  do  this  by  the  creation 
of  a  corporation  commission,  and  has  clothed  that  commission 
with  unusual  authority  in  dealing  with  such  matters.  That  com- 
mission, after  having  studied  this  quefstion,  is  better  able  to  place 
suitable  regulations  upon  the  railroads  than  is  the  governor  or 
the  legislature. 
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"The  practical  effect  of  this  bill  would  be  to  give  employment 
to  a  number  of  railroad  men  without  increasing  the  efficiency  of 
the  service,  and  would  be  supplying  positions  for  three  men  to  do 
the  work  that  can  be  done  by  two.  It  is  in  entire  harmony  with 
the  principle  that  has  prevailed  in  this  State  of  creating  an  army 
of  officials  to  do  the  work  that  ought  to  be  done  by  half  that  num- 
ber of  men.  This  legislature  has  set  itself  to  the  task  of  reducing 
the  number  of  officials  drawing  salaries  from  the  State,  and  a 
Herculean  task  it  is  proving.  It  is  certainly  inconsistent,  while 
trying  to  curtail  the  number  of  useless  public  officials,  to  increase 
the  number  of  appointed  employees,  who  in  the  end  must  draw 
their  subsistence  from  the  same  source  that  is  now  drawn  upon 
by  these  useless  public  employees." 

Governor  Hughes'  Veto  Measure — ipo/. 

"I  return  herewith,  without  my  approval.  Assembly  Bill  No. 
455  (Senate  Reprint  No.  1338),  entitled  'An  act  to  better  protect 
the  lives  of  railroad  employees.' 

"This  bill  provides  that  it  shall  be  unlawful  for  any  railroad 
company  in  the  State  of  New  York  'that  runs  more  than  four 
freight  trains  in  twenty-four  hours'  to  run  over  any  part  of  its 
road  outside  of  yard  limits  any  freight  train  composed  of  more 
than  twenty  cars  with  less  than  a  full  crew  of  six  persons,  to-wit : 
one  engineer,  one  fireman,  one  conductor,  and  three  brakemen; 
or  a  light  engine  without  cars,  without  a  crew  composed  of  one 
engineer,  one  fireman,  one  conductor  or  flagman,  when  running 
a  distance  of  ten  miles  or  more  from  starting  point. 

"According  to  present  practice,  freight  trains  are  very  gen- 
erally operated  with  a  crew  of  five  persons,  and  the  object  of  this 
bill  is  to  compel  the  employment  of  an  additional  brakeman.  The 
necessity  for  this  is  said  to  lie  in  the  fact  that  without  three  brake- 
men  the  freight  trains  are  insufficiently  manned,  and  that  firemen 
are  compelled  to  leave  their  places  in  all  kinds  of  weather  to  throw 
switches  when  the  two  brakemen  are  required  respectively  to  go 
ahead  of  and  behind  the  train. 

"This  bill,  however,  upon  the  facts  developed  before  me  upon 
the  hearing  and  undisputed,  is  clearly  unconstitutional.  Such  a 
measure  should  define  the  service  required,  with  suitable  refer- 
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ence  to  circumstances  and  conditions,  so  that  the  law  would  apply 
in  proper  cases  and  not  otherwise.  The  bill  takes  no  account  of 
the  difference  between  the  different  roads  and  parts  of  roads,  in 
trackage  and  switching  facilities,  and  of  the  fact  that  what  may 
be  necessary  in  the  case  of  some  railroads  may  be  wholly  un- 
necessary in  others.  In  the  case  of  the  New  York  Central  Rail- 
road it  was  shown  that  the  trackage  and  switching  facilities  on  its 
main  line  were  of  such  a  character  as  to  make  unnecessary  the 
employment  of  a  third  brakeman  in  accordance  with  the  pro- 
visions of  the  bill.  This  was  frankly  conceded  by  supporters  of 
the  bill. 

*'To  require  the  expenditure  of  a  very  large  amount  of  money 
(estimated  at  several  hundred  thousand  dollars  annually)  without 
necessity  for  the  outlay  is  simply  arbitrary  exaction  and  a  taking 
of  property  without  due  process  of  law.  The  bill  does  not  refer 
its  requirements  to  any  proper  standard  of  necessity  or  provide 
any  criterion  by  which  its  proper  application,  undep  varying  con- 
ditions, is  to  be  determined.  It  contains  an  absolute  require- 
ment which,  upon  the  facts  conceded  before  me,  cannot  be  justi- 
fied." 

Governor  Dix^s  Veto  Message — ipii, 

"This  bill  is  objectionable  for  the  reason  that  it  takes  away  from 
the  Public  Service  Commission  a  right  which  it  now  has  for  the 
proper  regulation  of  railroads." 

Governor  Fosses  Veto  Measure — 1^12. 

Governor  Foss  vetoed  a  train-crew  bill  passed  by  the  Massa- 
chusetts Legislature  in  19 12  on  the  ground  that  the  public  inter- 
est in  such  matters  of  detail  in  railway  operation  cannot  be  well 
protected  by  means  of  special  arbitrary  legislative  enactments, 
but  should  be  entrusted  to  an  expert  regulative  commission.  He 
said : 

"I  cannot  pass  judgment  upon  the  question  as  to  whether  or 
not  all  freight  trains  of  thirty  cars  should  carry  crews  of  six  men, 
and  all  trains  of  twenty-nine  cars  five  men.  These  matters  can, 
in  my  judgment,  be  determined  only  by  a  permanent  and  power- 
ful commission  of  experts  skilled  in  railroad  operation  and  regula- 
tion." 
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Some  Business  Aspects  of 
The  Railroad  Problem 

By  Walker  D.  Hines 


I  propose  to  talk  to  you  about  the  railroad  problem  in  its 
business  aspects  and  not  in  its  legal  aspects. 

As  business  men  one  of  your  most  urgent  needs  is  continu- 
ous, prompt  and  efficient  rail  transportation.  That  means  you 
want  the  railroads  to  have  plenty  of  main  tracks  and  terminal 
tracks,  plenty  of  locomotives  and  cars,  plenty  of  shops  and 
round  houses.  You  know  that  the  country  is  growing  rapidly 
and  that  all  these  railroad  facilities  must  be  improved  and 
increased  rapidly  in  order  to  keep  up  with  your  increasing 
needs  for  transportation.  So  one  of  the  great  business  prob- 
lems today,  indeed  the  greatest  business  problem  today,  is  to 
find  the  proper  answer  to  the  question  what  changes  ought  to 
be  made  in  railroad  control  or  regulation  to  insure  the  neces- 
sary increases  in  facilities  and  the  necessary  continuity  and 
efficiency  of  railroad  service. 

I  believe  you  will  agree  with  me  that  this  question  ought 
to  be  solved  on  the  broad  principle  that  the  sort  of  railroad 
regulation  which  is  best  for  the  people  of  this  country  as  a 
whole  is  what  is  best  for  the  business  men  of  the  country  and 
that  is  the  sort  of  regulation  which  the  railroads  ought  to  be, 
and  I  believe  are,  willing  to  accept.  When  I  speak  of  what  is 
best  for  the  people  of  the  country  as  a  whole,  I  mean  to  put 
the  welfare  of  the  people  as  a  whole  above  the  selfish  interest 
of  any  particular  section  of  the  country  or  any  particular  class 
of  citizens.  It  may  be  that  a  particular  State  with  an  excep- 
tionally strategic  position  could  so  regulate  the  railroad  busi- 
ness as  to  get  for  the  time  being  some  benefits  for  itself  at 
the  expense  of  the  rest  of  the  country  and  it  may  be  that 
some  classes  of  citizens,  as,  for  example,  the  members  of 
the  Railroad  Brotherhoods  could,  if  given  unrestrained  power 
to  combine  to  promote  their  immediate  interests,  get  for  the 
time  being  special  benefits  from  the  railroads  at  the  expense 
of  all  other  employees,  and  at  the  expense  of  the  country  as  a 
whole.  But  I  believe  you  will  agree  with  me  that  the  sort  of 
regulation  which  business  needs  is  the  sort  which  subordinates 
special  interests  to  the  interests  of  the  country  as  a  whole. 


Protection  of  Public  Against  Railroad  Strikes. 

I  do  not  propose  to  discuss  at  length  the  problem  of  regula- 
tion of  controversies  between  railroads  and  their  employees. 
I  am  sure  you  appreciate  without  elaboration  by  me  the  im- 
portance and  the  urgency  of  that  subject.  You  know  the 
danger  to  which  the  business  of  the  country  is  subjected  as 
long  as  labor  organizations  are  permitted  without  restraint  to 
stop  interstate  transportation  for  the  purpose  of  promoting 
their  private  interests.  You  know  that  this  danger  is  just  as 
real  now  as  it  was  last  August  and  that  a  failure  to  deal  with 
the  matter  so  as  to  insure  governmental  control  of  this  problem 
in  the  interest  of  the  whole  people  will  leave  business  subject 
at  any  time  and  from  time  to  time  to  be  paralyzed  whenever 
the  Brotherhoods  believe  that  their  private  interests  will  be 
promoted  by  bringing  about  such  paralysis.  I  think  you  must 
appreciate  also  that  the  present  absence  of  strike  talk  on  the 
part  of  the  Brotherhoods  is  merely  temporary.  Perhaps  it  is 
just  the  velvet  glove  to  cover  the  iron  hand  in  the  hope  that 
through  that  expedient  Congress  may  be  induced  to  let  the 
session  end  without  legislation  to  protect  the  public  interest 
against  the  paralysis  of  interstate  transportation.  In  any  event 
you  can  count  upon  it  that  after  the  session  of  Congress  shall 
end  and  after  the  Supreme  Court  shall  have  decided  the  Adam- 
son  Act  test  case,  the  country  will  wake  up  to  the  purpose  of 
the  Brotherhoods  to  have  their  own  way  or  paralyze  inter- 
state transportation. 

This  menace  will  arise  whether  the  Supreme  Court  holds 
the  Adamson  Act  is  constitutional  or  holds  it  unconstitutional. 
That  Act,  even  if  constitutional,  will  necessitate  many  readjust- 
ments which  must  be  matters  of  agreement  between  the  rail- 
roads and  the  train  service  employees  and  you  can  be  prepared 
to  hear  threats  of  strikes  if  the  matters  are  not  agreed  to  as  the 
Brotherhoods  demand.  Moreover,  you  can  also  count  upon  it 
that  if  the  Brotherhoods  receive  the  encouragement  which  will 
come  from  the  passage  and  upholding  of  the  Adamson  Act  on 
the  one  hand,  and  from  the  failure,  on  the  other  hand,  to  pass 
any  legislation  to  protect  the  public  against  tying  up  the  rail- 
roads, additional  demands  will  soon  make  their  appearance 
and  somewhat  later  the  country  will  be  forced  to  do  what  it 
ought  to  do  at  present,  that  is  to  make  effective  provision  for 
subordinating  the  private  interest  of  the  Brotherhoods  to  the 
public  interest  of  the  whole  country  in  the  continuity  of  rail- 
road transportation. 

You  have  observed  that  the  Brotherhoods  urge  that  their 
ability  to  paralyze  business  must  be  left  unrestrained  because 
otherwise  the  sacred  right  of  freedom  will  be  impaired.  But 
when  you  get  right  down  to  fundamentals  you  find  that  all 
their  arguments  amount  simply  to  the  contention  that  the  right 


of  this  special  class  of  society  is  paramount  to  the  right  of 
society  as  a  whole  and  that  the  ability  of  this  special  class  to 
paralyze  business  at  will  is  more  sacred  than  the  right  of  the 
Nation  to  prevent  such  paralysis  in  the  public  interest.  There 
can  be  no  doubt  as  to  the  unsoundness  of  this  contention.  The 
practical  question  is  whether  you  and  others  who  want  this 
matter  settled  in  the  interest  of  the  whole  public  will  be  able 
sufficiently  to  impress  your  wishes  upon  the  Government  to 
obtain  the  protection  which  the  public  interest  requires. 

Government  Ownership  Means  Inefficiency. 

Coming  now  to  other  questions  of  governmental  control, 
I  believe  we  can  lay  aside  at  the  outset  the  notion  that  the 
businessmen  of  this  country  want  Government  ownership  and 
operation  of  railroads  as  a  means  of  getting  adequate  and 
efficient  rail  transportation.  I  believe  you  instinctively  know 
that  political  railroad  management  will  not  give  you  as  good 
transportaion  service  as  can  be  obtained  under  private  manage- 
ment. I  am  sure  the  more  you  analyze  this  question,  the  more 
you  will  be  confirmed  in  the  view  that  a  change  from  private 
ownership  to  Government  ownership  would  be  a  change  to  an 
indescribable  extent  for  the  worse. 

When  you  think  of  what  business  wants  in  the  way  of  rail- 
road service,  I  do  not  believe  you  can  find  any  respect  in  which 
your  experience  would  lead  you  to  think  that  Government  or 
political  management  would  be  as  good  as  private  management. 
Without  taking  time  to  discuss  the  actual  operation  of  trains 
and  the  handlmg  of  freight  and  passengers,  I  call  your  atten- 
tion to  the  great  desire  of  all  buiness  men  to  secure  prompt 
answers  to  propositions  or  requests  that  they  make  for  new 
facilities  or  new  arrangements.  You,  of  course,  experience 
much  delay  when  you  take  these  matters  up  with  railroad 
officers.  But  can  you  imagine  the  amount  of  delay  that  would 
be  involved  if  you  had  to  apply  to  political  or  governmental 
railroad  managers  to  pass  upon  your  propositions  and  re- 
quests? Anybody  who  has  had  to  deal  with  governmental 
agencies  and  who  has  tried  to  get  prompt  action  on  any  propo- 
sition, no  matter  how  legitimate  or  urgent,  appreciates  the 
difficulty  of  getting  from  Government  officers  quick  and  au- 
thoritative response  on  any  matter  which  involves  a  departure 
from  routine  methods. 

Another  matter  to  which  I  am  sure  the  business  of  the 
country  is  bitterly  opposed  is  "pork  barrel"  legislation,  whether 
for  rivers  and  harbors  or  public  buildings  or  other  purposes.  I 
am  sure  the  business  men  of  the  country  will  not  wish  to  extend 
the  opportunities  for  "pork  barrel"  legislation  to  the  vast 
problem  of  extending  and  improving  the  railroads  and  railroad 
facilities.     If  you  have  a  vivid  imagination  you  may  be  able  to 


approximate  a  realization  of  the  efforts  which  Congressmen 
would  make  to  get  branch  railroads  built  in  their  districts,  to 
get  new  depot  buildings  built  in  towns  large  and  small,  and  to 
get  all  those  things  which  might  tickle  the  fancy  of  their  con- 
stituents, and  along  with  this  you  can  probably  also  imagine 
how  little  importance  would  be  attached  to  the  far  greater 
problem  of  supplying  continuous  appropriations  to  do  the 
really  great  things,  such  as  keeping  the  whole  railroad  plant 
abreast  of  progress,  improving  the  roadbed,  strengthening 
bridges,  improving  rolling  stock,  and  all  those  things  which  do 
not  tickle  the  fancy  of  constituents  in  a  particular  congres- 
sional district,  but  which  are  indispensable  to  the  adequate 
handling  of  business. 

I  touch  upon  this  matter  of  Government  ownership,  not  be- 
cause I  believe  the  business  of  the  country  has  any  leaning  in 
that  direction,  but  because  the  vague  assumption  that  Govern- 
ment ownership  may  be  a  solution  appears  sometimes  to  pre- 
vent a  clearcut  study  of  the  question  as  to  what  remedies  are 
proper.  So  long  as  a  vague  notion  exists  that  in  any  event  we 
can  fall  back  on  Government  ownership  as  a  reasonably  satis- 
factory solution,  that  state  of  mind  will  hamper  the  attainment 
of  a  proper  solution.  If  you  can  help  get  the  country  to  appre- 
ciate that  falling  back  on  Government  ownership  would  be  like 
falling  back  out  of  the  frying  pan  into  the  fire,  you  will  aid  in 
getting  a  solution  of  the  problem  through  the  adoption  of  the 
best  form  of  regulation  to  insure  the  development  of  the  rail- 
roads under  private  ownership  so  as  to  serve  the  public  to  the 
best  possible  advantage. 

Present  Combination  of  State  and  Federal  Control  Against 

Business  Principles. 

When  we  come  to  consider  the  specific  things  which  ought 
to  be  done  so  that  railroad  operation  shall  be  adequate  and 
efficient  to  meet  fully  the  demands  of  business  and  the  needs 
of  the  public,  I  think  I  am  safe  in  assuming  that  business  men 
are  in  agreement  also  on  the  proposition  that  a  reform  of  great 
importance  is  to  terminate  the  present  multiplication  of  reg- 
ulation by  48  States  in  addition  to  the  Federal  Government. 
I  believe  it  requires  no  discussion  to  convince  you  that  no 
enterprise  can  prosper  when  its  revenues  may  be  cut  down 
and  its  expenses  may  be  increased  by  48  different  States  each 
acting  independently  of  the  other,  and  by  the  Federal  Gov- 
ernment in  addition. 

But  there  are  some  striking  features  of  the  present  system 
which  I  think  it  worth  while  to  emphasize  because  of  their 
being  completely  at  variance  with  fundamental  business  prin- 
ciples. 


The  whole  scheme  of  State  regulation  of  rates,  in  addition 
to  Federal  regulation  of  rates,  rests  upon  a  fiction.     Take  a 
railroad  that  runs  across  five  States  and  that  not  only  carries 
traffic  from  each  of  those  States  to  each  of  the  others,  but  also 
carries  traffic  that  is  destined  all  the  way  across  the  Continent. 
The  railroad  crosses  various  State  lines  but  those  State  lines 
are  imaginary  and  have  no  business  significance  in  the  main- 
tenance of  the  railroad  or  in  the  operation  of  trains.     The 
business  of  this  country  completely  ignores  State  lines.     You 
do  not  ship  from  one  State  line  to  the  next  and  then  break  bulk 
and  reship  across  the  next  State.     Railroad  terminals  are  not 
placed  at  State  lines,  but  they  are  placed  according  to  geo- 
graphical and  topographical   and  business   requirements.     A 
railroad  division  may  be  entirely  in  one  State  or  may  cross 
three  or  four  States.     The  location  of  the  State  line  is  a  purely 
accidental  circumstance  as  far  as  the  business  aspects  of  the 
question  are  concerned. 

The  railroad  is  a  single  thing.  It  is  operated  as  a  single 
unit.  The  same  factors  control  its  operation  whether  the 
particular  train  happens  to  be  carrying  traffic  which  is  in- 
trastate or  traffic  which  is  interstate  or,  as  is  usually  the  case, 
both  interstate  and  intrastate  traffic. 

But  by  reason  of  the  present  artificial  or  fictitious  system 
whereby  intrastate  traffic  is  treated  as  a  substantially  distinct 
thing  from  interstate  traffic  we  find  processes  which  offend  the 
first  principles  of  business  management.  Take  the  matter  of  ac- 
counting and  statistics.  We  find  there  has  to  be  the  most 
elaborate  accounting  in  order  to  create  a  separation  of  expenses 
between  intrastate  traffic  and  interstate  traffic.  We  have  to 
work  on  the  fiction  that  the  business  handled  in  the  State  is 
handled  at  a  separate  cost  from  the  business  that  crosses  the 
State  line.  We  have  to  take  a  train  which  handles  business 
indiscriminately,  both  intrastate  and  interstate,  and  evolve 
some  elaborate  formula  to  make  a  series  of  approximations  to 
decide  what  part  of  the  cost  of  that  train  relates  to  intrastate 
business  and  what  part  relates  to  interstate  business.  There 
can  be  as  many  different  formulas  as  there  are  people  to  deal 
with  the  subject  and  no  two  States  have  to  adopt  the  same 
formula. 

You  may  have  a  situation  of  this  sort:  A  ton  of  freight 
may  be  hauled  50  miles  in  the  State  of  Missouri  immediately 
west  of  the  Mississippi  River.  Another  ton  of  freight  may  be 
hauled  by  the  same  railroad  and  the  same  train  for  50  miles  in 
Illinois  immediately  east  of  the  Mississippi  River.  Another 
ton  of  freight  may  be  hauled  by  the  same  railroad  in  the  same 
train  25  miles  in  Illinois  and  25  miles  in  Missouri.  The  pres- 
ent theory  is  that  those  three  transactions  represent  three  dis- 
tinct kinds  of  business  handled  at  three  distinct  costs  and  sub- 


ject  to  three  distinct  sovereignties.  We  find  the  traffic  offi- 
cers and  the  statisticians  and  the  counsel  of  the  railroad 
company  may  have  to  travel  to  Jefferson  City,  Missouri, 
in  order  that  a  Railroad  Commission  at  that  place,  elected 
by  the  people  of  Missouri,  may  decide  how  much  it  costs 
to  handle  the  ton  carried  50  miles  in  Missouri  and  what 
sort  of  rate  the  railroad  company  ought  to  have  in  order  to 
compensate  it  and  fairly  protect  its  credit.  Then  we  find  that 
these  traffic  officers  and  statisticians  and  counsel  may  have  to 
travel  to  Springfield,  Illinois,  and  appear  before  a  Railroad 
Commission,  elected  by  the  people  of  Illinois,  to  ascertain  the 
cost  of  handling  the  ton  of  freight  in  Illinois  and  what  rate 
should  be  allowed  the  railroad  company  to  compensate  it 
therefor  and  adequately  to  protect  its  credit.  Then  we  find 
that  these  traffic  officers  and  statisticians  and  counsel  may 
have  to  travel  to  the  City  of  Washington  and  appear  before  a 
Commission  appointed  by  the  President  in  order  to  find  the 
cost  of  transporting  the  ton  which  is  hauled  25  miles  in  Mis- 
souri and  25  miles  in  Illinois,  and  what  rate  ought  to  be  allowed 
to  compensate  the  railroad  and  protect  its  credit.  All  the 
transportation  is  done  by  the  same  railroad  company  over  the 
same  track  and  probably  in  the  same  train  and  between  the 
same  division  points,  and  yet  we  have  three  separate  Commis- 
sions regulating  this  single  and  indivisible  railroad  enterprise. 

Such  fictitious  processes  must  be  obnoxious  to  every  busi- 
ness instinct  and  in  the  nature  of  things  they  ought  to  be 
terminated  so  that  a  single  tribunal  can  deal  in  a  comprehensive 
way  with  this  single  subject  matter.  Instead  we  pile  up  sta- 
tistics and  multiply  the  labors  of  the  railroad  people  and 
multiply  the  taxes  of  the  public  in  order  to  work  out  an  imagin- 
ary problem  as  to  what  is  the  separate  cost  and  as  to  what 
ought  to  be  the  separate  rate  for  each  of  these  50  mile  hauls 
performed  on  the  same  railroad  and  by  the  same  train. 

State  Regulation  of  Securities  Unbusinesslike. 

Another  feature  of  great  importance  is  the  regulation  of 
the  issue  of  railroad  securities.  One  of  the  things  of  most 
vital  concern  to  the  railroad  world  is  the  raising  of  additional 
money  which  is  necessary  to  enable  the  railroads  to  provide 
the  additional  facilities  which  the  business  of  the  country 
needs.  This  money  can  be  raised  only  by  the  issue  and  sale 
of  stock  or  bonds  or  other  evidences  of  indebtedness.  It  is  of 
the  highest  importance  that  there  should  be  a  consistent  public 
policy  pursued  with  reference  to  this  vital  matter.  Let  us  see 
what  the  situation  is  at  present.  Let  us  suppose  there  are  three 
railroads  between  Chicago  and  Denver,  each  of  which  needs 
$10,000,000  to  improve  its  facilities.  One  of  these  railroads 
may  be  incorporated  in  Missouri  and  it  has  no  powers  to  issue 


securities  except  such  as  a  legislature  elected  by  the  people  of 
the  State  of  Missouri  may  see  fit  to  give.  It  may  be  impos- 
sible, for  example,  for  this  company  to  issue  any  preferred 
stock,  although  conditions  might  be  such  as  to  make  this  the 
most  desirable  method  of  raising  the  $10,000,000.  Again,  even 
when  the  Legislature  has  conferred  the  poAver  to  issue  the  sort 
of  security  which  has  been  determined  upon,  a  discretion  is  sup- 
posed to  reside  in  the  Railroad  Commission  of  Missouri  as  to 
when  and  how  the  security  shall  be  issued  and  the  price  at 
which  it  shall  be  sold,  and  as  to  various  other  details  connected 
with  the  issue. 

Another  of  the  railroad  companies  may  be  incorporated  in 
Illinois  and  it  is  in  like  manner  dependent  upon  the  powers 
which  a  Legislature  in  Illinois  sees  fit  to  give  and  upon  the 
discretion  which  the  Railroad  Commission  in  Illinois  sees  fit  to 
exercise.  Another  of  these  companies  may  be  incorporated  in 
the  State  of  Kansas  and  it  is  dependent  upon  the  powers  which 
the  Kansas  Legislature  may  give  and  upon  the  attitude  which 
the  Kansas  Commission  may  take.  Indeed,  we  frequentlv  find 
that  the  same  company  is  incorporated  in  tAvo  or  more  States 
and  therefore  has  to  look  to  these  different  States  for  its  powers 
and  its  supervision. 

What  each  of  these  three  States  does  is  entirely  independ- 
ent of  what  the  others  do  and  is  entirely  independent  of  what 
the  business  of  the  United  States  may  need.  It  requires  no 
further  discussion  for  business  men  to  understand  clearly  how 
completely  obnoxious  to  business  principles  is  this  method  of 
dealing  with  a  vital  business  proposition.  I  believe  you  will 
fully  endorse  the  view  that  the  Federal  Government  ought  to 
confer  on  the  railroad  companies  the  power  to  issue  such 
securities  as  may  be  appropriate  to  raise  funds  in  the  public 
interest  and  ought  to  confer  upon  the  Interstate  Commerce 
Commission  the  exclusive  power  to  supervise  these  issues. 

Multiple  Regulation  Menaces  Railroad  Development. 

I  now  come  to  the  fundamental  need  of  the  railroad  situ- 
ation and  that  is  the  need  for  sufficient  net  income  to  enable 
the  railroad  companies  to  raise  enough  new  capital  to  continue 
to  expand  their  facilities  as  the  growing  business  of  the  country 
requires.  Nearly  everything  else  in  the  railroad  situation  is 
after  all  only  a  means  to  the  accomplshment  of  this  great  end. 
One  feature  of  the  situation  is  that  if  a  railroad  company  raises 
all  its  new  capital  by  borrowing  money,  it  will  get  to  the  point 
where  it  destroys  its  credit,  because  its  debt  will  be  entirely  ou- 
of  proportion  to  the  equity  in  the  property  belonging  to  the 
stockholders.  Therefore  to  preserve  the  credit  of  the  rail- 
roads over  a  long  period  of  time  it  is  indispensable  that  a  sub- 
stantial part  of  their  new  money  shall  be  raised  by  the  sale  of 


capital  stock  and  in  order  to  accomplish  this  end  it  is  indis- 
pensable that  the  railroad  company  shall  have  a  net  income 
sufficient  to  enable  it  to  pay  an  attractive  rate  of  dividend  upon 
its  stock. 

Therefore  anything  which  tends  to  undermine  the  ability 
of  the  railroad  company  to  earn  a  net  income  sufficient  to 
enable  it  to  pay  attractive  dividends  upon  its  stock  will  pre- 
vent the  railroad  company  in  the  long  run  from  obtaining 
enough  new  capital  to  continue  to  meet  the  growing  demand 
of  business.  Undoubtedly  the  present  situation  contains  a 
serious  menace  to  the  enjoyment  of  adequate  net  income  for 
this  purpose.  We  find  all  the  different  States  exercising  the 
power  to  cut  down  rates  and  also  exercising  the  power  to 
increase  expenses  through  imposing  innumerable  requirements 
which  add  to  the  burdens  of  operation.  Yet  each  of  these 
States  is  entirely  independent  of  the  others.  The  policy  of 
each  is  controlled  by  its  own  legislature,  elected  for  a  short 
term,  and  each  member  of  the  legislature  generally  represents 
the  interests  only  of  the  county  or  district  in  which  he  is 
elected. 

It  would  be  unreasonable  to  expect  that  any  member  of 
the  legislature  would  have  a  horizon  as  broad  as  the  United 
States  or  would  look  at  the  railroad  problem  from  the  compre- 
hensive standpoint  which  is  indispensable  if  the  railroad  com- 
pany is  to  be  protected  in  the  enjoyment  of  the  net  income 
which  in  the  public  interest  it  ought  to  have.  Therefore  in  my 
opinion  the  necessary  net  income  of  the  railroads  will  continue 
to  be  menaced  and  the  proper  development  of  the  public  serv- 
ice performed  by  the  railroads  will  continue  to  be  menaced  as 
long  as  all  the  States  continue  to  exercise  their  present  un- 
co-ordinated  power  to  reduce  railroad  revenues  and  increase 
railroad  expenses  as  they  see  fit.  So  again  we  reach  the  con- 
clusion, which  seems  to  be  the  only  one  consistent  with  the 
business  aspects  of  the  proposition,  that  the  Federal  Govern- 
ment ought  to  exercise  the  exclusive  power  to  control  the 
revenues  of  the  railroad  companies  and  to  impose  substantial 
increases  in  their  expenses. 

Railroad  Earnings  Small  Compared  With  Other  Business. 

You  as  business  men  fully  appreciate  the  necessity  of  look- 
ing backward  and  forward  over  a  considerable  period  of  years 
and  the  danger  of  being  governed  exclusively  by  the  appear- 
ances of  the  immediate  present.  This  country  has  been  enjoy- 
ing an  unparalleled  and  unforeseen  prosperity  on  account  of 
the  War.  It  would  be  strange  indeed  if  the  railroads  did  not 
get  some  crumbs  of  this  prosperity.  But  we  find  in  some 
quarters  a  disposition  to  assume  that  because  in  the  immediate 
present  on  account  of  abnormal  conditions  the  railroads  have 
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been  able  to  earn  something  less  than  6%  upon  the  investment 
in  the  railroads,  there  is  no  reason  to  worry  about  the  future 
of  the  railroads,  and  hence  that  adequate  reforms  in  railroad 
regulation  may  be  indefinitely  postponed.  No  such  argument 
can  appeal  to  a  business  man  who  takes  a  wider  survey  than  is 
possible  if  only  the  immediate  present  be  looked  at. 

But  if  we  look  at  the  immediate  present,  the  fact  is  that 
the  condition  of  the  railroads  emphasizes  the  seriousness  of 
their  situation.  We  have  only  to  contrast  the  extraordinary 
increases  in  profits  in  practically  all  industrial  lines  with  the 
relatively  small  increases  in  profits  in  the  railroad  business  to 
appreciate  the  very  serious  restrictions  that  rest  upon  the 
railroads  for  earning  additional  profits  in  times  of  unusual 
prosperity.  To  realize  this  we  have  only  to  look  at  the  great 
increases  in  dividends  on  all  sides  in  industrial  enterprises  and 
the  comparatively  small  and  infrequent  increases  in  dividends 
on  the  part  of  the  railroads. 

State  Regulation  and  Car  Shortage  Situation. 

Another  feature  of  the  present  situation  which  throws  light 
upon  this  problem  is  the  very  serious  congestion  and  conse- 
quent shortage  of  cars.  This  emphasizes  the  inter-relation  of 
all  the  railroads  in  the  United  States.  Heretofore  I  have  talked 
about  the  matter  merely  from  the  standpoint  that  each  railroad 
is  a  single  thing  and  ought  not  to  be  split  up  into  fictitious 
parts  to  be  dealt  with  separately  by  the  different  States.  But 
further  than  that  the  whole  railroad  system  of  the  United 
States  is  in  many  respects  an  entity  and  should  properly  be 
treated  as  such. 

This  is  strikingly  true  in  the  matter  of  car  supply.  If  the 
Legislatures  of  New  York  and  Pennsylvania  and  New  Jersey, 
by  imposing  so-called  full  crew  or  extra  crew  laws  upon 
the  railroads  and  thereby  compelling  them  to  spend  several 
million  dollars  every  year  for  unnecessary  operating  expenses, 
have  operated  to  discourage  the  railroads  in  those  States  from 
providing  additional  tracks  to  take  care  of  their  business  at  the 
great  terminals  in  the  East,  those  Legislatures  have  not  only 
injured  the  interests  of  the  people  in  their  own  States,  but  they 
have  injured  the  interests  of  the  people  throughout  the  United 
States,  because  the  congestion  at  the  seaboard  has  been  a 
burden  upon  the  commerce  of  the  whole  country.  The  short- 
age of  cars  in  the  West  and  in  the  South  has  been  aggravated 
by  the  congestion  in  the  East.  Again  if  a  Legislature  in  a 
Western  State  by  imposing  unnecessary  burdens  has  operated 
to  discourage  a  railroad  in  that  State  from  acquiring  additional 
cars  and  that  has  resulted  in  that  railroad  using  cars  of  another 
company  to  a  disproportionate  extent,  that  condition  operates 
to  contribute  to  the  general  situation  of  car  shortage. 

11 


I  do  not  mean  to  say  that  the  present  conditions  of  car 
congestion  can  be  attributed  solely  to  the  reductions  of  net 
income  due  to  State  authorities,  but  I  do  believe  it  is  due  to  a 
substantial  extent  to  those  causes,  and  in  this  matter  of  car 
supply  and  car  shortage  it  is  not  only  true  that  no  State  can 
live  to  itself  alone,  but  no  railroad  can  live  to  itself  alone.  The 
whole  railroad  system  of  the  United  States  is  interlaced  in  this 
respect  and  an  undue  burden  put  upon  any  railroad  company 
may  operate  to  injure  the  adequacy  of  car  service  on  railroads 
in  remote  parts  of  the  country.  So  here  again  we  find  the 
present  is  a  striking  witness  to  the  necessity  for  the  substitu- 
tion of  a  comprehensive  Federal  regulation  for  the  present 
multiple  regulations. 

Enlargement  of  Interstate  Commerce  Commission. 

Just  one  other  matter,  the  importance  of  which  as  business 
men  you  will  all  appreciate.  Any  program  for  the  effective  re- 
form of  the  railroad  situation  must  contemplate  the  redistribu- 
tion of  the  functions  of  the  Interstate  Commerce  Commission 
and  its  enlargement  and  reorganization  so  as  to  enable  it  to 
discharge  to  its  own  satisfaction  and  the  satisfaction  of  the 
public  the  extraordinarily  difficult  functions  which  confront  it 
at  present  and  which  will  continue  to  confront  it  if  Federal 
control  shall  be  substituted  for  the  present  conflicting  and 
confusing  multiple  control.  I  shall  not  elaborate  this  idea,  but 
it  is  a  phase  too  important  to  be  passed  over  in  silence. 

Summary. 

The  sum  of  what  I  have  said  is  that  these  matters  should 
be  regulated  in  the  interest  of  the  whole  public  and  not  in  the 
interest  of  special  classes  or  sections ;  that  continuity  of  trans- 
portation cannot  be  relied  upon  so  long  as  the  Government 
permits  that  continuity  to  be  interrupted  at  the  pleasure  of  the 
Railroad  Brotherhoods;  that  the  adequate  and  efficient  rail 
transportation  which  business  needs  will  be  prejudiced  by 
Government  ownership  and  can  only  be  promoted  by  recog- 
nition of  the  plain  business  fact  that  a  railroad  is  a  single 
business  concern  and  ics  operations  ought  not  to  be  split  up 
into  imaginary  parts  for  regulation  by  the  various  States  but 
ought  to  be  regulated  in  a  comprehensive  way  in  the  interest 
of  the  whole  public  by  the  Federal  Government.  It  alone  is  in 
a  position  to  view  the  whole  situation  and  do  what  is  best  to 
protect  the  public  and  to  promote  railroad  credit,  which  is 
indispensable  to  the  continued  development  of  the  railroads  to 
meet  the  country's  growing  business  needs. 


Commerce^  the  Commission  and  the  Courts 
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Commerce,  the  Commission  and  the  Courts. 

With  the  utilization  of  steam  came  that  development  under  which 
a  stationary  steam  engine  transmits  power  through  belts  and  wheels 
enabling  the  simultaneous  working  of  varied  machinery  in  ever  more 
specialized  manufacture.  With  the  utilization  of  steam  came  the  loco- 
motive which  has  given  a  new  significance  to  the  transportation  of 
persons  and  of  the  things  which  people  use.  The  stationary  engine 
and  the  locomotive  brought  the  great  modern  mill  and  factory,  the 
trend  of  the  population  to  the  cities,  the  large  scale  operations  that 
have  enhanced  the  differentiation  between  employer  and  employee  and 
have  accelerated  the  segregation  of  capital.  The  tremendous  eco- 
nomic changes  have  brought  about  changes  and  are  bringing  about 
still  other  changes  in  the  law  of  the  land. 

But  these  economic  changes  in  the  ramification  of  their  effect  are 
not  yet  understood,  and  therefore  it  is  not  yet  known  just  what  should 
be  the  adjustment  of  the  law  necessary  to  promote  wholesome  eco- 
nomic progress.  For  instance,  when  the  Sherman  Anti-Trust  Law 
was  under  discussion  in  the  Senate  a  Senator  remarked  that  it  was  a 
measure  which  nobody  wanted,  nobody  understood,  but  everybody  was 
going  to  vote  for.  That  law  remained  on  the  statute  books  for  twenty- 
one  years  before  anybody  had  a  definite  idea  of  just  what  it  meant.  It 
needed  a  decision  of  the  Supreme  Court  to  give  it  vitality  and  even 
as  now  vitalized  a  large  measure  of  uncertainty  attends  its  application. 

In  no  respect  is  there  greater  uncertainty  than  in  the  attempt  to 
adjust  the  law  to  the  function  of  transportation.  This  question  has 
many  aspects,  but  that  of  most  importance  both  to  the  railways,  which 
are  the  principal  agencies  of  transportation  in  this  country,  and  to  the 
public  concerns  the  rates  which  shall  be  charged  for  transportation, 
and  especially  for  the  carriage  of  freight.  The  revenue  upon  which 
the  railroads  depend  for  existence  is  determined  in  large  measure  by 
the  rates  which  they  charge,  the  volume  of  traffic  being  the  other 
factor.  As  the  rates  applying  to  a  shipment  are  higher  or  lower  the 
profits  of  a  producer  or  a  dealer  are  as  a  rule,  other  conditions  equal, 
low^er  or  higher. 

When  the  railroads  came  into  existence  they  were  as  a  matter  of 


course  subject  to  the  existing  law.  A  most  important  part  of  the 
common  law  is  that  which  relates  to  property,  the  rights  to 
property,  the  conditions  under  which  property  may  be  held  and  trans- 
ferred. The  right  to  the  use  and  enjoyment  of  property  lawfully 
held  is  one  of  the  fundamental  rights  guaranteed  to  the  American 
citizen  by  the  Constitution  of  the  United  States  and  the  law  of  the 
land.  The  railways  in  the  United  States  are  private  property  and  as 
such  those  who  hold  title  to  them  are  entitled  to  their  use  as  property 
and  are  entitled  to  be  protected  in  that  use  by  the  law  and  the  Govern- 
ment. 

It  is  also  true  that  the  railways  are  "affected  with  a  public  use."  It 
is  because  of  the  public  nature  of  their  services  that  the  railroads  were 
accorded  the  power  of  eminent  domain  which  almost  continuously  has 
been  referred  to  as  the  reason  that  they  should  be  subject  to  public 
regulation.  It  ought  to  be  recognized,  however,  that  the  real  basis 
for  this  regulation  is  the  economic  power  of  the  railways  which  was 
not  foreseen  when  the  original  charters  were  granted.  The  distinction 
between  the  private  rights  and  the  public  obligations  of  a  railway 
have  not  even  as  yet  been  definitely  and  finally  determined. 

So  recently  as  October,  1876,  the  Supreme  Court  of  the  United 
States  in  Lake  Superior  &  Mississippi  Railroad  Company  vs.  United 
States;  and  Atchison,  Topeka  &  Santa  Fe  Railroad  Company  vs. 
United  States  (United  States  Reports,  Supreme  Court,  Volume  93, 
p.  442),  held  that  the  act  of  Congress  providing  that  a  railroad  shall 
be  "a  public  highway  for  the  use  of  the  nation  of  the  United  States, 
free  from  all  toll  or  other  charges,  for  the  transportation  of  any 
property  or  troops  of  the  United  States,"  decrees  to  the  Government 
the  free  use  of  the  road  only  and  not  of  the  rolling  stock  or  other 
personal  property  of  the  company.  Still  later — October  2d,  1883 — it 
is  declared  in  a  Pennsylvania  case  (Pierce  vs.  Commonwealth,  104 
Pa.,  150,  155,  13  Am.  &  Eng.  Cas.,  74,  79,  per  Gordon,  J.,  citing  Pres- 
byterian Society  vs.  Auburn  &  Rochester  Railroad  Company,  3  Hill 
(N.  Y.)  that  "A  railroad  company  is  not  public,  nor  does  it  stand  in 
the  place  of  the  public ;  it  is  but  a  private  corporation  over  whose  rails 
the  public  may  travel  if  it  chooses  to  ride  in  its  cars.  Indeed,  we  re- 
gard it  as  a  misnomer  to  attach  even  the  name  'quasi-public  corpora- 
tion' to  a  railroad  company,  for  it  has  none  of  the  features  of  such  cor- 
porations, if  we  except  its  qualified  right  of  eminent  domain,  and  this 


is  because  of  the  right  reserved  in  the  public  to  use  its  way  for  travel 
and  transportation.  Its  officers  are  not  public  officers,  and  its  business 
transactions  are  as  private  as  those  of  a  banking  house.  Its  road  may 
be  called  a  quasi-public  highway,  but  the  company  itself  is  a  private 
corporation  and  nothing  more." 

It  was  the  intent  of  the  founders  of  this  Government  that  the  indi- 
vidual citizen  have  the  utmost  possible  liberty,  that  his  activities  be 
limited  only  by  trespass  upon  the  equal  rights  of  others.  To  the  prop- 
erty holder  was  guaranteed  his  right  to  the  use  of  his  property  subject 
to  this  limitation. 

The  railroads  of  the  United  States  were  regarded  as  private  prop- 
erty subject  to  the  law  of  the  common  carrier,  and  they  were  so  ad- 
ministered as  private  property.  In  the  sale  of  transportation  they  re- 
sorted to  practices  that  are  still  common  among  those  engaged  in  other 
branches  of  commerce.  They  adjusted  rates  to  markets,  to  competition, 
to  the  pressure  of  shrewd  and  effective  buyers  just  as  the  manufacturer 
or  the  wholesale  merchant  still  adjusts  his  prices  to  markets,  to  com- 
petition, to  the  pressure  of  shrewd  and  effective  buyers.  The  railroads 
gave  rebates  and  cut  rates  as  manufacturers  and  merchants  still  give 
rebates  and  cut  prices.  They  charged  less  to  and  from  places  where 
there  was  effective  competition  just  as  manufacturers  and  merchants 
still  charge  less  for  their  goods  where  there  is  effective  competition 
than  where  such  competition  does  not  exist. 

As  producers  and  distributors  strove  to  extend  the  area  of  their 
markets  and  competition  reduced  their  margins  of  profit  the  railroad 
rate,  especially  that  applied  to  the  coarser  and  heavier  staples  of  com- 
merce, became  more  and  more  a  factor  in  determining  what  markets  the 
various  producers  and  distributors  could  enter.  As  industry  and  com- 
merce developed,  complaints  increased  of  discrimination  made  by  the 
railroads  between  persons,  between  localities,  and  between  commodi- 
ties. These  complaints  in  various  cases  were  more  or  less  well  founded, 
but  the  truth  is  that  they  arose  in  the  main  from  that  process  of 
adjustment  entailed  by  the  extension  and  ramifications  of  the  channels 
of  trade,  an  adjustment  which  is  still  in  process.  There  was  discom- 
fiture because  of  the  loss  of  large  amounts  that  had  been  invested  in 
railroad  construction,  and  there  was  bitterness  of  feeling,  frequently 
justified,  against  promoters,  speculators,  and  manipulators.  The  agi- 
tation led  to  the  enactment  of  the  Interstate  Commerce  Act  in  1887, 


the  first  measure  of  Federal  regulation  and  which  was  based  on  that 
clause  of  the  Constitution  authorizing  Congress  to  regulate  commerce 
between  the  States.  The  intent  of  that  act  was  simply  to  apply  by 
Federal  statute  to  interstate  commerce  the  principles  of  the  common 
law  which  applied  in  the  separate  States,  and  which  there  applied  to 
both  interstate  and  intrastate  commerce;  to  abolish  rebates,  secretly 
cut  rates,  and  other  stealthy  devices  for  securing  traffic;  to  prohibit 
unjust  discrimination  between  persons,  places  and  commodities. 

It  is  to  be  noted  that  the  agitation  against  the  railways  came  in 
greatest  measure  from  shippers  and  communities  of  lower  economic 
strength  who  were  being  worsted  in  the  competitive  struggle.  They 
sought  the  aid  of  legislatures  to  obtain  that  which  they  could  not 
obtain  for  themselves  with  their  measure  of  ability  and  under  the  con- 
ditions which  beset  them.  The  essence  of  the  complaint  was  not  that 
the  railways  contravened  their  public  duties  by  stifling  traffic,  but 
that  in  the  struggle  for  existence  which  is  what  free  competition  means 
they  favored,  as  they  were  forced  to  favor,  those  having  economic 
strength  against  those  who  were  economically  weak.  The  outcry  in 
its  earlier  stages  was  against  secret  and  underhand  discrimination.  In 
this  it  was  quite  justified  and  it  would  seem  that  but  little  of  such  dis- 
crimination remains. 

The  Interstate  Commerce  Commission  has  stated  that  it  could  not 
undertake  to  equalize  the  natural  disadvantages  of  shippers  and  of  com- 
munities. However,  a  member  of  the  Commission  once  said  that  it 
had  been  established  to  protect  the  people  against  the  railways.  Al- 
though it  is  coming  more  and  more  to  recognize  that  its  duty  is  that 
of  an  arbiter  between  the  shippers  and  the  railways,  there  is  hardly 
any  doubt  that  the  vast  majority  of  the  people  regard  it  as  an  insti- 
tution created  primarily  to  curb  the  railways.  It  is  sometimes  claimed 
that  the  railways  are  monopolies  and  as  such  that  their  rates  should 
be  controlled  by  a  body  acting  on  behalf  of  the  public.  That  the  rail- 
roads should  be  prevented  by  public  authority  from  charging  excessive 
and  extortionate  rates  is  not  to  be  denied.  To  but  a  partial  extent, 
however,  are  they  a  monopoly  and  the  phase  of  monopoly  seldom 
enters  into  the  complaints  that  are  brought  before  the  Commission. 
Nearly  all  of  these  complaints,  especially  those  of  importance,  are  of 
rates  originally  made  by  the  railways  and  usually  under  stress  of  com- 
petition, but  which  do  not  satisfy  all  of  the  shippers. 


Under  the  Constitution  and  the  law  of  this  land,  the  ultimate  de- 
termination of  a  question  involving  a  property  right  rests  with  the 
courts.  To  change  this  would  be  to  change  not  only  the  law  but  the 
Constitution.  The  law  may  be  changed  by  enactment  but  only  within 
the  limits  prescribed  by  the  Constitution.  The  Constitution  itself  may 
be  changed,  but  only  through  procedure  that  especially  has  been  de- 
creed in  order  that  such  a  change  may  not  be  made  without  the  most 
thorough  discussion  and  registration  of  the  matured  consent  of  the 
people. 

When  the  Interstate  Commerce  Commission  was  established  there 
began  the  so-called  conflict  between  the  Commission  and  the  courts. 
Many  of  the  early  decisions  of  the  Interstate  Commerce  Commission 
were  resisted  by  the  railroads  and  many  of  these  decisions  were  over- 
ruled by  the  United  States  Supreme  Court.  As  an  advocate  of  the 
people  it  was  not  unnatural  for  the  Commission  to  fall  into  errors  in 
the  capacity  of  an  arbiter  between  the  people  and  the  railroads,  even 
to  make  mistakes  in  the  law  not  because  of  any  lack  of  ability  or 
honesty  on  the  part  of  the  Commission,  but  because  the  inability  on 
the  part  of  an  advocate  to  see  both  sides  of  the  question  is  a  trait  of 
human  nature.  The  railroad  managers,  not  without  sanction  from  the 
courts,  as  evidenced  by  the  decisions  which  have  been  quoted,  had  a  con- 
ception of  their  rights  upon  which  the  Interstate  Commerce  Commission 
seemed  to  encroach.  Although  the  railroads  obeyed  90  per  cent  of  the 
formal  orders  made  by  the  Commission,  they  steadily  resisted  its  en- 
croachments, while  the  members  of  the  Commission,  not  satisfied  with 
the  measure  of  their  authority,  as  steadily  pressed  for  an  increase  of 
power.  The  Commission's  zeal  in  advocacy  and  the  natural  human 
resentment  of  interference  led  it  to  be  exceedingly  unfriendly  to  ju- 
dicial control.  The  early  annual  reports  of  the  Commission  contained 
numerous  criticisms  of  the  courts,  even  of  the  Supreme  Court  and 
many  of  them  most  severe.  This  use  by  the  Commission  of  its  annual 
report  as  an  organ  of  public  criticism  of  the  courts  has  continued  to 
the  present  although  the  courts  by  the  nature  of  their  functions  are 
prohibited  from  making  reply  to  such  criticism  or  engaging  in  public 
discussion  of  the  cases  that  come  before  them. 

Public  sentiment,  almost  invariably  against  the  railroads,  led  to  the 
enactment  of  the  further  Federal  legislation  which  has  given  the 
Interstate  Commerce  Commission  enlarged  power  over  the  interstate 
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railroads  of  the  country.  It  has  prescribed  the  system  of  accounts  to 
be  used  by  the  railroads,  the  standard  of  safety  appliances,  rules  for 
demurrage,  for  this,  that  and  the  other  thing.  The  railroads  unques- 
tionably have  been  forced  to  do  things  that  they  ought  to  have  done 
of  their  own  volition,  but  which  were  not  done  sometimes  for  lack 
of  funds,  sometimes  for  lack  of  foresight,  and  sometimes  because  of 
lack  of  accord  between  the  administrators  of  various  roads.  The 
drastic  features  of  some  enactments  would  have  been  avoided  had 
railroad  managers  always  exercised  the  spirit  of  forbearance  and  com- 
promise. 

In  accordance  with  their  importance  cases  in  the  ordinary  course  of 
litigation  may  be  appealed  from  a  lower  to  a  higher  court,  and  most 
cases  of  Federal  concern  may  be  appealed  ultimately  to  the  Supreme 
Court  of  the  United  States. 

The  expression  "appeal"  is  used  when  a  case  is  taken  from  a  lower 
court  to  a  higher  court.  The  Interstate  Commerce  Commission  is  not 
a  court,  but  none  the  less  its  decisions  affect  the  rights  of  property  and 
therefore  a  party  thereto  cannot  be  debarred  from  having  such  a  de- 
cision passed  upon  ultimately  by  the  courts.  The  Constitution  pro- 
vides, however,  that  except  in  a  few  classes  of  cases  of  peculiar 
nature  a  cause  cannot  be  heard  first  in  the  Supreme  Court.  It  must 
come  to  it  on  appeal  from  a  lower  court. 

As  the  Interstate  Commerce  Commission  is  not  a  court,  the  taking 
of  one  of  its  decisions  into  a  court  is  not  designated  as  an  appeal; 
the  case  is  taken  from  the  Commission  to  the  Court  for  "review"  by 
the  Court.  It  was  originally  provided  in  the  Interstate  Commerce 
Law  that  the  decisions  of  the  Commission  should  be  subject  to  review 
by  the  United  States  Circuit  Courts.  Appeal  would  lie  from  the 
United  States  Circuit  Court  to  the  United  States  Supreme  Court. 

There  have  been  those  who  would  deny  to  the  courts  the  right  to 
review  the  decisions  of  the  Commission.  Although  this  right  of  re- 
view was  discussed  in  Congress  during  the  debate  on  the  Hepburn 
Bill,  it  is  obvious  that  it  cannot  be  denied. 

It  has  been  enacted  that  the  courts  have  no  jurisdiction  to  review  the 
wisdom  or  expediency  of  the  views  or  action  of  the  Commission 
within  the  limits  of  its  administrative  function.  However,  the  Su- 
preme Court  has  said,  "Beyond  controversy,  in  determining  whether  an 
order  of  the  Commission  shall  be  sustained  or  set  aside,  we  must 


consider  (a)  All  relevant  questions  of  constitutional  power  or  right; 
(b)  All  pertinent  questions  as  to  whether  the  administrative  order  is 
within  the  scope  of  the  delegated  authority,  under  which  it  purports 
to  have  been  made;  and  (c)  A  proposition  which  we  state  inde- 
pendently, although  in  its  essence  it  may  be  contained  in  the  previous 
ones,  viz.,  whether  even  although  the  order  be  in  form  within  the 
delegated  power,  nevertheless  it  must  be  treated  as  not  embraced  there- 
in, because  the  exertion  of  authority  which  is  questioned  has  been 
manifested  in  such  an  unreasonable  manner  as  to  cause  it  in  truth  to  be 
within  the  elementary  rule  that  the  substance,  and  not  the  shadow 
determines  the  validity  of  the  exercise  of  the  power." 

To  expedite  the  trial  of  cases  brought  into  the  United  States  Circuit 
Court  after  decision  by  the  Interstate  Commerce  Commission ;  in  order 
that  such  cases  might  have  the  consideration  of  a  court  that  should 
gain  increasing  experience  with  the  problems  of  traffic  and  in  the 
application  of  the  law  as  related  to  them,  the  Congress  established  the 
Commerce  Court  to  review  cases  brought  from  the  Interstate  Com- 
merce Commission. 

As  the  Commerce  Court  which  has  no  powers  other  than  those 
formerly  possessed  by  the  United  States  Circuit  Court,  and  whose 
judges  rank  as  did  the  judges  of  the  United  States  Circuit  Court, 
has  been  made  the  court  in  which  reviews  of  the  decisions  of  the 
Interstate  Commerce  Commission  are  concentrated,  it  follows  that 
the  long  continued  conflict  between  the  Interstate  Commerce  Com- 
mission and  the  Courts  has  now  become  primarily  a  conflict  between 
the  Interstate  Commerce  Commission  and  the  Commerce  Court. 

The  Commerce  Court  has  probably  rendered  no  greater  proportion 
of  decisions  adverse  to  the  Commission  than  have  the  Circuit  Courts 
or  the  Supreme  Court  if  there  be  taken  the  entire  record  from  the 
organization  of  the  Commission.  It  must  be  borne  in  mind  that  ordi- 
narily the  orders  of  the  Commission  are  complied  with.  It  is  only 
when  the  counsel  for  the  railroad  companies  feel  satisfied  that  they 
can  clearly  demonstrate  error  on  the  part  of  the  Commission  that  they 
take  a  case  to  court.  Therefore  it  may  not  be  a  cause  of  surprise  that 
in  a  considerable  number  of  these  cases,  which  involve  but  a  very 
small  proportion  of  the  orders  of  the  Commission,  the  Court  should 
find  that  the  Commission  had  committed  errors  that  invalidated  its 
orders.    This  is  only  to  be  expected  because  of  that  human  fallibility 
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from  which  members  of  the  Interstate  Commission  are  not  exempt. 

The  crucial  point  is  whether  the  Court  can  determine  no  more  than 
that  the  decisions  of  the  Commission  have  been  or  have  not  been 
within  the  statutes  which  specify  its  authority  and  therefore  is  pro- 
hibited from  examining  the  questions  of  fact  on  which  the  Commis- 
sion has  based  its  decisions ;  or  whether  the  Court  to  ascertain  whether 
the  authority  of  the  Commission  has  been  manifested  in  a  reasonable 
manner  is  entitled  to  make  its  own  examination  of  the  facts.  The 
decision  of  the  United  States  Supreme  Court  upon  this  point  is  now 
being  awaited. 

Certain  differences  in  the  point  of  view  of  the  Interstate  Commerce 
Commission  and  that  of  the  Commerce  Court  may  be  brought  out  by 
a  brief  survey  of  a  few  of  the  decisions  of  the  Commission  whi.:h 
have  not  been  sustained  by  the  Court. 

It  is  the  practice  of  the  railways  to  build  or  to  permit  to  be  built 
from  their  tracks  to  a  large  commercial  or  industrial  plant  what  is 
known  as  an  industrial  track,  or  sometimes  colloquially  as  a  private 
siding.  Over  such  a  track  freight  cars  are  moved  by  the  railway  to 
the  industrial  or  commercial  plant  into  whose  receptacles  their  con- 
tents are  directly  unloaded,  the  time  and  expense  of  conveyance  from 
the  railway  station  by  dray  or  truck  thereby  being  saved.  In  the  more 
densely  settled  East  it  has  become  customary  by  reason  of  compet'.tion 
and  other  causes  that  in  most  of  the  larger  cities  the  railways  haul 
the  cars  over  the  private  siding  to  the  plant  of  the  consignee,  and 
take  cars  from  the  plant  of  the  consignee  to  its  own  track  without 
charging  for  this  service  other  than  the  rate  that  applies  to  and  from 
the  railway  terminal  on  a  shipment  over  a  considerable  distance.  In 
the  State  of  California  whose  population  all  told  is  about  the  same  as 
that  of  the  City  of  Chicago  the  railways  serving  San  Francisco  and 
Los  Angeles  have  made  a  charge  of  $2.50  per  car  for  haulage  o\'er 
the  private  siding  between  the  railway  track  and  the  industrial  plant. 
This  charge  for  many  years  has  been  a  cause  of  contention.  The  Inter- 
state Commerce  Commission  held  that  such  service  was  part  of  the 
terminal  service  which  should  be  performed  by  the  railways  without 
extra  charge  and  it  ruled  that  they  should  desist  from  exacting  the 
charge  of  $2.50  per  car  when  such  carload  freight  is  moving  in  inter- 
tate  commerce  incidentally  to  a  system  line  haul.  The  railways  took 
the  case  to  the  Commerce  Court,  which  held  that  the  railways  are 
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bound  only  to  carry  freight  to  the  station  to  which  freight  may  be 
consigned  or  from  which  it  may  be  shipped,  that  upon  the  facts  pre- 
sented it  comes  to  a  conclusion  different  from  that  reached  by  the 
Commission ;  that  the  real  question  is  whether  the  railway  is  lawfully 
entitled  to  make  the  charge  for  the  service  in  question.  The  Court 
held  that  "if  the  carrier  is  not  bound  by  law  to  deliver  freight  at  the 
industrial  plant,  and  it  cannot  be  successfully  contended  that  it  is, 
then  it  follows  as  a  necessary  consequence  that  this  industrial  track 
service  is  a  special  service  and  is  not  a  service  which  the  carrier  is 
bound  to  perform  for  the  general  tariff  charge  for  the  transportation 
of  freight  destined  to  Los  Angeles." 

In  another  case  the  Interstate  Commerce  Commission  set  aside  the 
rate  of  $1.05  per  100  pounds  for  the  transportation  of  less  than  car- 
load shipments  of  boots  and  shoes  from  Boston  and  New  York  to 
Atlanta,  Ga.,  ruling  that  a  rate  exceeding  95  cents  per  100  pounds 
was  unreasonable,  unjust,  and  unduly  discriminatory.  The  Com- 
merce Court  said,  "By  the  plain  language  of  the  law  the  power  of 
the  Commission  to  prescribe  a  rate  for  the  future  cannot  be  exercised 
unless  after  full  hearing  on  complaint  made  it  shall  be  of  the  opinion 
that  any  of  the  rates  or  charges  whatsoever  demanded,  charged,  or 
collected  by  any  common  carrier  or  carriers  subject  to  the  provisions  of 
the  act  *  *  *  are  unjust  or  unreasonable,  or  unjustly  discrimina- 
tory, or  unduly  preferential  or  prejudicial,  or  otherwise  in  violation 
of  the  provisions  of  the  act."  The  Court  goes  on  to  say,  "The  word 
'opinion'  must  be  interpreted  with  reference  to  the  connection  in  which 
it  is  used  in  the  law.  It  is  only  after  full  hearing  upon  complaint  made 
that  the  law  gives  any  weight  or  significance  to  the  opinion  of  the 
Commission;  that  is,  it  is  only  when  the  opinion  results  from  a  full 
hearing  that  it  can  be  used  as  the  basis  of  further  action  by  the 
Commission.  It  is  true  that  in  making  up  the  opinion  of  the  Com- 
mission its  members  may  and  it  is  their  duty  to  call  to  their  aid  their 
knowledge  and  experience,  but  if  Congress  had  intended  that  the 
Commission  could  make  up  its  opinion  from  the  knowledge  and  ex- 
perience of  its  members  independent  of  the  evidence  in  the  particular 
case,  then  it  was  idle  to  provide  for  a  full  hearing,  as  an  opinion  of 
the  Commission  could  be  formed  as  well  without  as  with  the  full 
hearing.  A  full  hearing  not  only  means  an  opportunity  to  be  heard 
by  the  carrier,  but  an  investigation  by  the  Commission  itself  of  the 
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lawfulness  of  the  rate  in  question."  The  Court  holds  the  allegation 
that  there  was  no  such  evidence  offered,  heard  or  introduced,  to  be 
an  allegation  of  fact ;  that  is  that  no  evidence  was  offered  to  the  Com- 
mission to  sustain  the  finding  of  the  Commission. 

In  another  case,  the  Commission  had  ordered  a  reduction  in  rates  from 
New  Orleans  to  Mobile,  Pensacola  and  Montgomery.  The  Commerce 
Court,  referring  to  a  recent  decision  of  the  United  States  Supreme 
Court  in  a  case  of  the  same  general  class,  said,  "Tested  by  the  prin- 
ciples laid  down  in  that  decision,  we  are  of  opinion  that  the  order  here 
drawn  in  question  must  be  held  invalid,  as  exceeding  the  delegated 
powers  of  the  Commission,  because  there  was  no  substantial  evidence 
to  sustain  it,  *  *  *  having  regard  to  the  undisputed  evidence  ad- 
duced at  the  hearing,  the  existing  rates  were  not  shown  to  be  unjust 
or  unreasonable  and  there  was  therefore  no  valid  basis  for  the  Com- 
mission's conclusion." 

In  another  case,  in  which  the  Commission  ordered  a  reduction  in 
the  rates  on  lemons  from  California  to  the  East,  the  Court  said  that 
the  Commission  dealt  "entirely  with  matters  tending  to  show  the  need 
in  this  industry  of  a  high-protective  tariff  against  Sicily  and,  not  on 
traffic  considerations,  but  to  compensate  for  the  tariff  insufficiencies, 
ordered  a  low  transportation  rate  especially  to  eastern  territory";  and 
that  as  in  the  judgment  of  the  Court  "the  order  is  based  primarily 
on  the  assumed  authority  to  protect  the  industry  against  foreign 
competition,  it  must  be  held  void  as  beyond  the  powers  delegated  to 
the  Commission." 

What  perhaps  is  the  most  important  decision  of  the  Interstate  Com- 
merce Commission  that  has  been  taken  up  to  the  Commerce  Court  is 
that  affecting  the  rates  on  transcontinental  traffic.  The  Commission 
divided  the  country  into  zones,  and  specified  in  percentages  the  rela- 
tion that  the  rates  from  each  zone  should  bear  to  the  through  rate 
from  the  Atlantic  to  the  Pacific.  That  is,  it  did  not  prescribe  exactly 
what  should  be  the  rates  from  the  respective  zones  but  ordered  that 
they  should  bear  a  certain  relation  to  a  through  rate  no  matter  what 
that  rate  might  be.  The  Court  said,  "In  so  far  as  the  Commission 
attempts  thus  to  determine  the  relation  of  the  long  and  short  haul 
rates,  irrespective  of  absolute  rates,  it  goes  beyond  any  authority  that 
has  been  vested  in  it,  for  it  is  not  in  the  power  of  the  Commission  to 
say  that  100  per  cent,  107  per  cent,  or  any  given  percentage  of  an 
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unknown  less  than  reasonable  rate  to  the  coast  is  necessarily  a  maxi- 
mum reasonable  and  a  non-discriminatory  rate." 

These  decisions  are  examples  of  the  jurisdiction  exercised  by  the 
Commerce  Court  to  control  the  action  of  the  Interstate  Commerce 
Commission  when  the  Commission  has  erroneously  taken  action  ad- 
verse to  the  railroads.  The  Commerce  Court  has  also  indicated  that 
it  has  jurisdiction  to  control  the  action  of  the  Commission  should  it 
erroneously  be  adverse  to  the  public  interest. 

Whatever  be  the  outcome  of  the  controversy  over  the  relation  that 
the  Interstate  Commerce  Commission  bears  to  the  courts,  it  must  be 
recognized  that  from  whatever  viewpoint  it  be  considered  the  Com- 
mission is,  under  our  scheme  of  government,  an  anomalous  institution. 
Under  that  clause  of  the  Constitution  which  gives  the  Congress  the 
power  to  regulate  commerce  between  the  States,  and  which  was  in- 
tended to  keep  one  State  from  taking  advantage  of  another,  the  Con- 
gress has  been  considered  to  have  the  power  to  fix  the  rates  of  the 
railways  applying  to  interstate  traffic.  The  delegation  of  this  power 
to  the  Commission,  while  not  considered  by  the  courts  as  a  delegation 
of  legislative  power^  unquestionably  is  closely  related  to  the  legis- 
lative power.  The  power  accorded  the  Commission  to  determine 
whether  an  existing  rate  is  reasonable  makes  it  a  judicial  body. 
Its  mandate  to  see  that  the  Interstate  Commerce  Act  is  enforced 
makes  it  an  executive  body.  Therefore  the  Commission  does 
not  fit  into  our  scheme  of  government  under  which  it  is  ordained 
that  the  legislative,  executive  and  judicial  functions  shall  be 
separate.  This  is  not  to  say  that  the  Commission  may  not  be  a 
useful  institution.  It  has  done  many  useful  things  and  has  the  oppor- 
tunity to  do  more.  This  is  not  to  say  that  although  an  anomaly  at 
present  it  may  not  become  adjusted  to  our  scheme  of  government,  or 
that  our  scheme  of  government  may  not  become  adjusted  to  include 
the  Commission.  Indeed,  as  repeated  decisions  of  the  Supreme  Court 
of  the  United  States  have  recognized  the  validity  of  orders  issued  by 
the  Commission,  it  must  be  admitted  that  the  constitutionality  of 
the  Commission  has  been  virtually  even  if  not  expressly  estab- 
lished. As  it  stands,  it  is  engrafted  upon  the  government  and  receives 
nourishment  from  the  same  source  that  vitalizes  the  three  original 
coordinate  departments,  to  no  one  of  which  can  it  in  truth 
be    said    to    belong.      Thus    engrafted    upon    the    government,    the 
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Interstate  Commerce  Commission  exercises  a  greater  measure  of 
power  than  any  other  agency  of  the  government,  not  only  over  the 
railways  of  the  United  States,  but  through  its  power  over  railway 
rates  over  the  entire  industry  and  commerce  of  the  United  States. 

As  we  have  seen,  the  popular  and  legal  conception  of  the  relations 
of  the  railroads  to  the  government  has  undergone  marked  changes 
and,  as  we  all  know,  there  is  a  possibility  of  still  more  radical  change. 
The  era  of  corporate  amalgamation  marks  a  transition  in  the  industrial 
and  commercial  status  which  has  found  effect  in  modifications  of  the 
laws.  As  the  problems  developed  by  this  period  of  transition  are  not 
as  yet  thoroughly  understood,  the  laws  to  which  they  have  given  rise 
are  as  yet  incoherent. 

Inasmuch  as  the  railroads  of  this  country  have  been  constructed 
and  maintained  by  private  capital  that  capital  must  be  protected  in  the 
rights  inherent  in  property.  To  do  otherwise  would  impede  their 
operation,  impair  their  maintenance,  and  obstruct  their  development. 
There  is  but  one  way  in  which  the  obligation  of  the  government  to 
the  railroads  as  private  property  can  be  removed,  and  that  is  through 
their  purchase  by  the  government.  The  experience  of  other  countries 
in  the  ownership  and  administration  of  the  railroads  is  sufficient  to 
give  the  people  of  the  United  States  a  long  pause  before  taking  this 
step. 

That  private  property  must  be  used  for  the  public  good  applies  with 
redoubled  force  to  the  railways.  This  does  not  mean,  however,  that 
their  public  relations  may  be  considered  a  basis  for  their  oppression 
by  the  public  any  more  than  their  status  as  private  property  can  be 
made  the  basis  for  oppression  of  the  public  by  them. 
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In  a  brief  recently  filed  by  distinguished  counsel  before  the  In- 
terstate Commerce  Commission,  discussing  certain  questions  of  the 
federal  valuation  of  railroads,  it  is  said : 

"Roughly  speaking,  the  railroads  of  the  United  States  comprise  250,000 
miles  of  line,  which  with  double  tracks,  yards  and  sidings  approximate 
376,000  miles  of  track. 

"The  capital  securities  of  these  companies  which  were  outstanding  in 
the  hands  of  the  public  on  June  30,  1913,  amounted  to  approximately 
$15,330,000,000,  divided  roughly  into  60  per  cent  of  bonds  and  other  forms 
of  indebtedness,  and  40  per  cent  of  stock,  the  latter  being  owned  by  over 
six  hundred  and  twenty  thousand  stockholders.  A  large  part  of  these 
securities,  probably  over  10  per  cent,  are  held  by  insurance  companies,  with 
their  thirty-four  millions  of  policies  outstanding,  and  by  savings  banks,  with 
their  ten  million  seven  hundred  thousand  of  depositors. 

"During  the  year  ending  June  30,  1914,  the  operating  revenues  of  the 
railroads  amounted  to  over  three  billion,  one  hundred  and  twenty-five  millions 
of  dollars,  their  expenses  of  operation  to  over  two  billions  of  dollars,  and 
their  net  operating  income  to  over  eight  hundred  millions  of  dollars. 

"The  number  of  their  employees  for  the  year  ending  June  30,  1913, 
was  1,815,239,  and  their  compensation  aggregated  $1,373,000,000. 

"During  the  same  period  of  time  those  carriers  paid  in  taxes  over  one 
hundred  and  twenty  millions  of  dollars." 

In  connection  with  the  recent  hearing  upon  the  Illinois  case  for 
the  five  per  cent  general  advance  in  intrastate  freight  rates,  26  rail- 
road companies,  operating  81  per  cent  of  the  mileage  of  the  state, 
prepared  statistics  making  comparison  between  the  years  1908  and 
1914.  According  to  the  Railway  Age  Gazette,  of  November  19, 
1915, 

"These  figures  showed  that  the  total  operating  revenues  of  the  roads 
had   increased   from  $131,741,000  in   1908,   to   $169,991,000  in   1914,   but   that 

1.  In  the  President's  message,  delivered  December  7th,  1915,  at  the  be- 
ginning of  the  present  session  of  Congress,  he  suggests  that  it  would  be 
wise  to  provide  for  a  commission  of  inquiry  to  ascertain  by  a  thorough 
canvass  of  the  whole  question  whether  our  railroad  laws,  as  at  present 
framed,  and  administered,  are  as  serviceable  as  they  might  be  in  the  solu- 
tion of  the  transportation  problem.  "The  regulation  of  the  railways  of 
the  country  by  a  federal  commission,"  said  the  President,  "has  had  admi- 
rable results  and  has  fully  justified  the  hopes  and  expectations  of  those  by 
whom  the  policy  of  regulation  was  originally  proposed.  The  question  is 
not  what  we  should  undo.  It  is,  whether  there  is  anything  we  can  do  that 
would  supply  us  with  effective  means,  in  the  very  process  of  regulation,  for 
bettering  the  conditions  under  which  the  railroads  are  operated  and  for 
making  them  more  useful  servants  of  the  country  as  a  whole.'  In  what 
follows,  we  hope  the  reader  will  find  material  which  will  to  some  extent 
iustify  the  wisdom  of  this  important  suggestion  on  the  part  of  our  Chief 
Magistrate. 

2.  Of  the  Chicago  Bar. 
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the  net  railway  operating  income  had  decreased  from  $33,414,000  to 
$28,865,000,  or  18.6  per  cent  on  Illinois  business  alone,  whereas  on  the 
entire  systems  of  the  roads  the  net  railway  operating  income  had  increased 
3.85  per  cent.  The  roads  had  separated  their  revenues  and  expenses  between 
Illinois  business  and  interstate  business  and  between  freight  and  passenger 
business.  In  1908  the  roads  earned  a  return  of  5.66  per  cent  and  in  1914  of 
only  4.13  per  cent  on  their  valuation,  taking  the  assessed  valuation  fixed  by 
the  board  of  equalization  as  70  per  cent  of  the  real  value.  Capitalizing  the 
net  revenue  at  7  per  cent  in  1908,  this  would  include  an  investment  of 
$112,743,000  paying  no  returns  in  that  year,  and  of  $286,940,000  paying  no 
return  in  1914.  In  1908  the  roads  had  earned  7  per  cent  on  a  valuation  of 
$50,844  a  mile,  and  in  1914,  on  a  valuation  of  only  $41,387  a  mile.  *  *  * 
The  increases  in  wages  due  to  higher  wage  scales,  from  1908  to  1914,  was 
$33,273,000,  and  in  1894  alone  was  $10,800,000,  or  five  times  the  amount  of 
the  increase  in  revenue  asked." 

In  the  same  proceeding,  Mr.  S.  M.  Felton,  president  of  the  Chi- 
cago Great  Western  Railway  Company, 

"Referred  to  the  constantly  narrowing  margin  between  earnings  and 
expenses  and  the  increases  in  wages  to  employees,  saying  that  the  average 
rate  per  day  had  increased  from  $2.27  in  1908  to  $2.55  in  1914,  and  that  the 
increase  per  mile  of  line  was  $2,251.  Labor  costs  per  train  mile  had  in- 
creased from  98  cents  to  $1.26.  The  expenses  for  maintenance  of  way  and 
structures  had  increased  from  $16,790,445  to  $22,037,869,  or  from  $1,788  to 
$2,212  per  mile.  Maintenance  of  equipment  expenses  had  increased  from 
$2,017  to  $3,303  per  mile.  Meanwhile  the  revenue  per  mile  had  decreased 
from  6.72  mills  to  6.23  mills.  Large  reductions  in  freight  rates  were  made  by  the 
legislature  in  1906,  and  in  passenger  rates  in  1907.  Rigid  economy  in  operation 
had  enabled  the  roads  to  increase  their  average  revenue  per  train  mile  from 
$2.57  to  $3.13,  but,  he  said,  it  is  not  reasonable  to  expect  a  much  further 
increase  in  economy  in  operation.  The  average  tonnage  per  train  had  been 
increased  from  392  to  502,  and  the  average  tonnage  per  loaded  car  from 
18.91  to  20.96.  Operating  expenses  had  increased  from  $92,966,377  to 
$131,227,505.    Taxes  had  increased  $2,300,000." 

In  the  state  of  Illinois  the  railroads  have  constructed  over  thir- 
teen thousand  miles  of  line  at  an  investment  (calculated  for  assess- 
ment purpose  and  excluding  the  Illinois  Central's  charter  line)  of 
eight  hundred  and  twenty  million  dollars,  on  which  property  taxes 
of  seven  million,  eight  hundred  and  forty  thousand  dollars,  this  in- 
cluding the  Illinois  Central  charter  tax,  were  paid  in  1913,  the  lat- 
est available  year  for  which  figures  could  be  secured.  They  employ 
one  hundred  and  seventy-five  thousand  people  at  an  annual  dis- 
bursement exceeding  one  hundred  and  twenty-five  million  dollars, 
"^^king  five  as  the  average  number  in  a  family,  it  will  thus  readily 
be  seen  that  one  in  every  seven  of  the  population  of  the  state  are  di- 
rectly dependent  upon  them  for  livelihood. 

The  passenger  service  in  Illinois  is  about  the  average  for  the 
country,  and  the  journey  itself,  due  to  block  signals,  improved 
equipment  and  strict  attention  to  business,  has  been  made  comforta- 
ble and  secure;  but  the  rates  allowed  to  be  charged  are  very  low 
and  in  fact  entirely  inadequ?te  to  cover  the  cost  of  the  service  ren- 
dered, much  less  provide  for  an  investment  return.     In  this  state, 
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with  a  population  density  of  491  persons  per  mile  of  road,  railroads 
are  permitted  to  charge  a  per  mile  rate  of  not  to  exceed  two  cents. 
Calculations  prepared  for  court  review  in  passenger  rate  cases  in 
many  states  go  to  show  an  utter  loss  upon  the  service  at  such  a  unit 
return.  In  particular,  I  have  in  mind  statistics  prepared  in  connec- 
tion with  a  proposed  reduction  in  intra-state  passenger  rates  in  a 
certain  southern  state,  having  a  population  density  of  561  persons 
per  mile  of  road,  which  placed  the  actual  cost  of  transporting  one 
passenger  one  mile,  with  a  six  per  cent  return  on  the  investment  in 
property  devoted  to  intra-state  passenger  use,  at  3.08  cents,  and 
there  is  not  the  slightest  doubt  that  the  cost  in  Illinois,  with  more 
expensive  terminals  and  far  better  service  and  facilities,  could  be 
shown  to  be  at  least  as  great.  Recent  Supreme  Court  rulings^ ^/2  also 
corroborate  the  confiscatory  character  of  two  cent  rate  legislation, 
and  support  the  theory  that  each  unit  of  service  should  be  self-sus- 
taining. A  campaign  was  inaugurated  for  an  increased  passenger 
rate  in  this  state  last  spring  and  voluminous  petitions  were  secured 
from  commercial  organizations  in  support  thereof,  but  the  legisla- 
ture failed  the  railroads.  This  propaganda  was  the  outcome  of  a 
direct  suggestion  from  the  Interstate  Commerce  Commission,  given 
in  the  decision  of  that  body  in  the  five  per  cent  rate  case,^  when  the 
inadequacy  of  passenger  rates,  although  not  under  discussion,  was 
nevertheless  recognized  and  commented  upon. 

Reference  might  also  be  made  to  the  effort  of  the  railroad  com- 
panies to  diminish  the  fees  required  under  the  law  of  Illinois  by 
which  the  borrowing  of  money  by  railroads  is  taxed  at  the  rate  of 
$1.00  per  bond  of  $1,000.  Owing  to  the  fact  that  the  railroads  in- 
corporated in  Illinois  operate  lines  of  railroad  in  many  states,  the 
section  of  the  Public  Utilities  Law  of  this  state  which  requires  the 
approval  of  the  commission  before  bonds  are  issued,  not  only  for 
improvements  in  this  state,  but  for  improvements  anywhere  upon  the 
line,  has  enabled  Illinois  to  tax  the  improvements  made  in  many 
other  states  of  the  Union.  Large  sums  of  money  have  been  paid  to 
the  state  of  Illinois  for  the  privilege  of  borrowing  money  to  im- 
prove railroads  in  the  South  and  West.  In  this  way  the  state  of  Il- 
linois is  enabled,  through  the  railroad  companies,  to  collect  money 
at  the  expense  of  her  poorer  sisters  and  to  throw  upon  other  states 

2^.  Norfolk  &  Western  Ry.  Co.  v.  W.  Va.,  236  U.  S.  60S  (1915); 
Northern  Pacific  Ry.  Co.  v.  N.  Dakota,  236  U.  S.  585  (1915). 

3.  31  I.  C.  C.  R.  351,  387,  407  (1914).  An  increase  of  Illinois  interstate 
fares  to  2.4  cents  per  mile  has  since  been  allowed.  Increase  in  Passenger  Fares 
in  Western  Territory,  37  I.  C.  C.  R.  1   (Dec.  7,  1915). 
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part  of  the  expense  of  carrying  on  the  state  government  of  Illinois. 
Theoretically,  this  statute  is  a  charge  for  ascertaining  the  propriety 
of  issuing  bonds,  but  the  charge  has  no  proportion  whatever  to  the 
character  of  the  inspection,  and,  literally,  hundreds  of  thousands  of 
dollars  are  extorted  by  the  state  on  account  of  investigations  of  the 
simplest  character.  More  than  a  quarter  of  a  million  dollars  was 
recently  extracted  from  one  railroad  company  for  the  privilege  of 
putting  its  lines  in  the  ownership  of  one  corporation,  since  it  had  the 
misfortune  to  have  a  small  mileage  in  the  state  of  Illinois.  The 
recent  effort  to  temper  by  legislation  the  wind  to  the  shorn  lambs 
was  a  complete  failure,  for  after  successfully  passing  both  houses, 
the  statute  received  its  quietus  from  the  executive  hand,  upon  the 
ground  that  the  state  needed  the  money. 

The  question  may  fairly  be  asked  why  the  Illinois  Public  Util- 
ities Law,  approved  June  30,  1913,*  insofar  as  it  undertakes  to  con- 
trol the  issue  of  securities  as  provided  in  the  third  article  thereof,  is 
not  unconstitutional  upon  the  ground  that  it  undertakes  to  regulate 
interstate  commerce  by  controlling  the  expenditures  of  carriers  for 
the  improvement  of  their  lines  in  other  states,  as  has  been  held  in  a 
similar  case  by  the  Court  of  Appeals,  of  Maryland,  in  the  case  of 
Laird  v.  B.  &  O.  R.  R.  Co.^  or  because  the  legislature  has  laid  down 
no  rules  for  the  guidance  of  the  commission,  but  has  left  the  matter 
in  the  uncontrolled  discretion  of  the  commission  as  to  whether  se- 
curities shall  be  authorized  or  not.^  Indeed  these  clauses  of  the  act 
are  believed  to  be  very  vulnerable,  but  the  Illinois  Public  Utilities 
Commission  has  ingeniously  defeated  any  effort  on  the  part  of  the 
carriers  to  question  the  legality  of  the  action  of  the  commission  in 
compelling  the  payment  of  this  money.  All  orders  for  the  issuance 
of  stocks  and  bonds  have  been  made  effective  only  upon  the  payment 
of  the  sum  exacted  into  the  treasury  of  the  state,  and  the  commis- 
sion has  refused  to  grant  any  petition  in  which  their  authority  in 
the  premises  was  placed  in  question. 

The  provision  in  section  23  of  the  act  that  securities  issued  with- 
out the  order  of  the  commission  authorizing  same  shall  in  effect  be 
void,  is  practically  sufficient  to  cloud  the  title  of  the  securities,  and 
impair  their  value  so  much  that  the  bankers  compel  the  railroad 
companies  to  get  the  approval  of  the  commission  before  issuing  the 
bonds,  while  the  needs  of  the  railroad  companies  are  so  great  that 

4.  Laws  111.,  1913,  p.  459. 

5.  121  Md.  179,  88  Atl.  348  (1913). 

6.  State  of  Minnesota  v.  Great  Northern  Ry.  Co.,  100  Minn.  445,  111 
N.  W.  289,  10  L.  R.  A.  (N.  S.)  250  (1907). 
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they  have  been  compelled  to  borrow  without  delay  and  to  submit  to 
whatever  terms  were  imposed  upon  them.  One  cannot  but  admire 
the  cleverness  with  which  the  commission  has  prevented  the  courts 
from  scrutinizing  their  authority  to  exact  the  payment  of  this  money. 

The  trouble  with  the  railroads  of  the  country  is  that  they  are 
always  in  politics — not  of  their  own  choice  or  will — but  for  the  pur- 
pose of  increasing  the  popularity  of  those  who  are  engaged  in  the 
pursuit  of  office.  The  regulation  of  the  railroads  is  in  the  hands  of 
men  who,  with  very  few  exceptions,  have  nothing  to  look  forward 
to  except  political  preferment.  Their  future  lives  depend  upon 
their  being  able  to  obtain  or  retain  office,  and  the  surest  way  to 
lose  office  is  to  become  unpopular.  For  this  reason,  almost  every 
question  which  affects  the  revenues  of  railroad  companies  is  more  or 
less  unconsciously  decided  by  the  question,  "What  will  be  the  effect 
of  this  upon  my  political  future?"  Any  increase  in  rates  would 
please  the  railroad  companies  but  would  displease  the  rate-paying 
public.  Any  decrease  in  rates  would  please  the  public  and  would 
only  displease  the  railroad  companies.  For  this  reason,  the  pressure 
lies  heavily  all  the  time  upon  the  rates,  and,  the  railroad  companies 
are  in  the  position  of  having  the  amount  of  wages  they  shall  pay 
fixed  by  one  set  of  men,  and  the  amount  of  rates  they  shall  collect 
fixed  by  another,  over  neither  of  whom  they  have  any  control. 
Many  of  the  men  who  fix  rates  feel  all  the  time  that  they  are  tak- 
ing their  political  lives  in  their  hands  if  they  permit  the  railroad 
companies  to  earn  any  more  money. 

It  cannot  be  too  strongly  stated  that  our  present  difficulties  are 
not  due  mainly  to  the  laws,  but  chiefly  to  the  personnel  of  the  Rail- 
road Commissions,  and  that  so  long  as  the  position  of  railroad  com- 
missioner is  treated  as  a  political  plum  and  as  requiring  no  famil- 
iarity with  railroad  affairs  or  experience  in  their  administration, 
there  can  be  no  great  improvement  in  the  present  situation,  unless, 
indeed,  the  commissioners  will  have  the  good  sense  to  employ  ex- 
perts and  follow  their  advice.  The  public  has  reached  a  stage  of 
education  where  it  revolts  at  the  idea  of  appointing  a  judge  who  is 
not  a  competent  lawyer,  but  it  balks  at  the  idea  of  appointing  a 
railroad  commissioner  who  is  a  competent  railroad  man.  The  fact 
that  he  is  trained]  in  the  railroad  business  is,  rather,  a  disqualifica- 
tion for  the  post,  since,  for  some  mysterious  reason,  he  must  be  an 
enemy  of  the  people.  In  all  seriousness,  it  is  no  greater  piece  of 
folly  to  appoint  a  judge  who  has  never  practiced  law  than  to  appoint 
a  railroad  commissioner  who  has  not  had  railroad  experience.  Why 
is  it  essential  that  a  man  should  know  nothing  about  the  business 
he  is  set  to  rule  over? 
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When  we  take  up  the  parallel  legislation  creating  the  Federal 
Reserve  Board,  we  find  the  statute  positively  requires  that  at  least 
two  members  of  the  board  shall  be  familiar  with  banking  or  finance. 
In  fact,  however,  the  appointing  power  went  far  beyond  this  in  see- 
ing to  it  that  experienced  bankers  and  financial  men  made  up  the 
board.  In  addition,  by  statute  the  federal  reserve  banks  select  an 
Advisory  Council  to  aid  the  board  itself,  also  one-third  of  the  board 
of  directors  of  each  reserve  bank  must  be  chosen  by,  and  represent- 
ative of  the  stockholding  banks.  The  ''Federal  Reserve  Agent"  of 
each  bank  must  be  a  person  of  ''tested  banking  experience." 

Suppose  the  statute  were  so  drawn  that  none  of  these  officials 
should  be  required  to  have  any  experience  of  banking  or  finance 
whatever,  and  in  fact  almost  without  exception  none  of  the  officials 
appointed  ever  had  any  such  experience,  would  the  arrangement  be 
regarded  as  safe  or  conducive  to  the  public  good?  Yet  there  is  no 
protest  when  the  regulation  of  railroad  companies  is  turned  over  to 
men  who  are  inexperienced  and  uninformed  in  railroad  affairs. 
Bankers  are  to  be  regulated  by  experts,  but  any  man  is  considered 
to  know  enough  to  govern  the  railroads.  An  American  citizen  is  by 
nature  endowed  with  sufficient  wisdom  for  that,  without  any  actual 
experience  at  all. 

In  the  railroad  business  we  cannot  consider  one  state  alone,  ex- 
cept insofar  as  is  .necessary  to  prepare  for  the  traffic  moving.  Nei- 
ther do  natural  advantages  of  themselves  determine  the  extent  of 
railway  development,  for  the  necessary  capital  is  very  nervous  and 
no  longer  goes  where  the  attitude  of  legislative  and  regulatory  bodies 
seems  to  indicate  that  it  is  not  welcome.  And  this  will  be  so  until 
legislation  and  regulation  affecting  railroad  interests  are  as  far  as 
possible  taken  out  of  the  hands  of  the  several  states  and  vested  in 
the  centralized  authority  of  the  federal  government. 

As  illustrating  the  amount  of  state  legislation  in  relation  to 
railway  operation  which  is  going  on,  in  the  year  1915  there  were 
forty-three  legislatures  in  session  and  there  were  introduced  1,097 
bills  of  this  character,  of  which  137  were  passed  and  became  laws, 
upon  the  following  subjects: 

Employes : 

Size    of    crews 1 

Hours  of  service 5 

Service  letters,  time  and  manner  of  payment IS 

Terms  and  conditions  of  employment 9 

Arbitration : 

Voluntary 3 
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Equipment : 

Caboose    1 

Headlights    _\  4 

Repair  of   1 

Appliances   required    6 

Passenger  Trains : 

Stops    1 

Equipment  of    5 

Baggage     .'  ]  i 

Drinking  and  disorderly  conduct  on 1 

Ejection  from  1 

Make-up  of    2 

Freight  Trains : 

Speed  of  dead  freight 1 

Handling  of  explosives 1 

Cars: 

To  be   furnished 2 

Demurrage  and   storage 1 

Blocks  and  Other  Signals : 

Block  and   interlock 1 

Switch  lights   1 

Clearances : 

Required    2 

Crossings : 

Required    5 

Protection   2 

Separation    of    grades 5 

Maintenance  of  Way — General : 

Track  scales   and  weighing 3 

Burning  weeds    2 

Fencing    5 

Stations : 

Required    3 

Equipment  of    1 

Stock  yards   2 

Shop  equipment   2 

Track  connections   3 

Hospitals  and  Relief  Departments : 3 

Trespassers : 

Persons 3 

Destruction  of  property 5 

Reports : 

Accidents    1 

Miscellaneous :    27 

The  great  conflict  in  state  laws  prescribing  working  hours  and 

conditions,  the  number  of  men  in  crews,  the  number  of  cars  in 
trains,  the  details  of  the  construction  and  equipment  of  cars,  and  the 
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like,  make  it  very  evident  that  in  these  things,  in  which  a  national 
uniform  rule  is  possible,  power  to  deal  with  the  situation  should  be 
granted  to  the  Interstate  Commerce  Commission,  as  has  already 
been  done,  for  example,  in  the  matter  of  locomotive  inspections. 
There  is  no  sense  in  the  present  situation,  where,  for  illustration, 
train  crews  have  to  screen  car  windows  when  the  train  goes  into  one 
state,  and  take  the  screens  off  when  it  goes  into  another.  In  this 
day  and  generation  we  would  laugh  at  the  idea  of  each  state  putting 
on  a  protective  tariff  against  goods  coming  from  another  state,  but 
when  a  Railroad  Commission  deliberately  undertakes  and  accom- 
plishes the  same  thing  by  fixing  railroad  rates  for  the  purpose,  no- 
body seems  to  notice  it.  The  commerce  of  this  country  pays  no  re- 
spect to  state  lines.  The  laws  of  the  land  should  reflect  the  business 
conditions  of  the  country  and  a  strong  broom  should  be  placed  in  the 
hands  of  the  Interstate  Commerce  Commission  to  sweep  away  the 
dams  and  obstructions  which  are  perpetually  set  up  by  local  author- 
ities to  impede  and  harass  the  business  of  the  nation. 

One  of  the  worst  curses  from  which  the  railroad  companies  are 
suffering  today  is  the  discordant  character  of  the  orders  of  the  fed- 
eral and  state  railroad  commissions.  Perhaps  the  Interstate  Com- 
merce Commission  has  been  convinced  by  the  railroad  companies 
that  a  certain  interstate  rate  should  be  increased.  The  action  of  the 
Interstate  Commerce  Commission  is  immediately  paralyzed  by  the 
state  commission  in  refusing  to  allow  the  increase  of  a  competing 
intra-state  rate,  so  that  to  all  intents  and  purposes  the  state  commis- 
sion vetoes  the  order  of  the  interstate  commission. 

The  experience  of  having  both  the  state  and  the  federal  gov- 
ernments regulate  rates  has  resulted  in  showing  that  the  Interstate 
Commerce  Commission  and  state  commissions  pull  in  opposite  di- 
rections, and  that  the  state  commissions  pull  one  against  the  other, 
until,  in  the  present  state,  of  the  law,  we  get  nowhere ;  instead,  we 
have  confusion  worse  confounded,  a  situation  which  has  taken  away 
to  a  great  extent  the  power  of  the  Interstate  Commerce  Commission 
to  grant  relief,  when  it  is  so  disposed. 

The  effective  work  of  the  Interstate  Commerce  Commission 
upon  rates  begins  after  the  Hepburn  Act  of  June  29,  1906.  From 
this  point  of  view  it  is  interesting  to  compare  the  effect  of  regula- 
tion upon  railway  mileage  of  the  two  countries  of  Canada  and  the 
United  States  since  the  working  of  the  Hepburn  Act.  The  follow- 
ing table  of  railroad  mileage  in  the  two  countries  will  be  found  of 
interest : 


41o  10  ILLINOIS  LAW  REVIEW 


Canada 

United  States 

1904 

19,431 

212,577 

1905 

20,487 

217,018 

1906 

21,353 

222,575 

1907 

22,452 

227,671 

1908 

22,966 

230,494 

1909 

24,104 

236,868 

1910 

24,731 

240,438 

1911 

25,400 

244,180 

1912 

26,727 

246,816 

1913 

29,304 

2^9,630 

1914 

30,795 

252,959 

Increase  in  10  years, 

11,431 

40,282 

Per  cent  increase, 

59.9% 

18.9% 

It  can  readily  be  seen  that  the  percentage  of  increase  has  been 
very  much  greater  in  Canada  than  on  our  side  of  the  line.  Another 
interesting  feature  of  the  situation  is  that  while  in  the  United  States 
we  have  something  like  390  inhabitants  to  every  mile  of  railway, 
they  have  only  266;  in  other  words,  2  people  in  Canada  have  as 
much  railroad  mileage  to  their  credit  as  3  in  the  United  States. 

We  do  not  pretend  that  railway  regulation  in  Canada  is  ideal. 
Although  the  commissioners  hold  office  for  life,  and  the  head  of  the 
commission  receives  a  salary  of  $15,000  a  year,  they  are  not  free 
from  human  frailties  altogether.  The  point  is  that  under  the  system 
of  regulation  prevailing  in  Canada  the  construction  of  railways  has 
been  proceeding  more  than  three  times  as  fast  as  it  has  in  the  United 
States,  and  this  in  spite  of  the  fact  that  the  United  States  had,  and 
still  has,  great  undeveloped  areas. 

By  the  British  North  America  Act  of  1867,  it  is  provided  in 
Section  92,  relating  to  the  exclusive  powers  of  Provincial  Legisla- 
tures, that  they  may  make  laws  in  relation  to  matters  coming  within 
the  class,  amongst  others,  of : 

"10.  Local  Works  and  Undertakings  other  than'  such  as  are 
of  the  following  classes : 

a.  Lines  of  steam  or  other  ships,  railways,  canals,  telegraphs, 
and  other  works  and  undertakings,  connecting  the  province  with  any 
other  or  others  of  the  provinces,  or  extending  beyond  the  limits 
of  the  provinces. 

b.  Lines  of  steam  ships  between  the  province  and  any  British 
or  foreign  country. 

c.  Such  works,  as  although  wholly  situate  within  the  province, 
are  before  or  after  their  execution  declared  by  the  Parliament  of 
Canada  to  be  for  the  general  advantage  of  Canada  or  for  the  ad- 
vantage of  two  or  more  of  the  provinces." 

7.    Italics  ours. 
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By  the  previous  section  of  the  same  act  the  Dominion  Parlia- 
ment is  given  exclusive  jurisdiction  over  such  classes  of  subjects  as 
are  expressly  excepted  in  the  enumeration  of  the  classes  of  subjects 
by  this  act  assigned  exclusively  to  the  legislatures  of  the  provinces.* 

It  will  be  observed,  therefore,  that  in  Canada,  as  soon  as  a 
carrier  becomes  what  we  would  call  an  interstate  line,  it  slips 
into  the  class  of  undertakings  which  are  regulated  exclusively  by  the 
federal  government.  Indeed  most  of  the  important  Canadian  lines 
operate  under  charters  granted  by  the  Dominion  Parliament.  The 
result  is  a  class  of  federal  railways  which  are  within  the  exclusive 
regulation  of  the  general  government,  as  distinguished  from  small 
or  local  railways  which,  until  they  are  declared  by  the  Parliament 
of  Canada  to  be  in  the  federal  class,  are  subject  only  to  the  pro- 
vinces in  which  they  are  respectively  situated. 

It  is  impossible  not  to  admire  the  simple  and  clear  system  by 
which  there  is  but  one  regulating  body  at  a  time  for  a  railway 
company.  There  is  no  clashing  of  jurisdictions,  the  questions  in  each 
case  being  decided  by  the  kind  of  railway  concerned,  whether  the 
physical  structure  or  railroad  itself  is  a  federal  railway  or  a  pro- 
vincial one.  Our  brethren  across  the  border  have  dealt  with  the 
matter  in  a  way  that  reflects  great  credit  upon  their  intelligence. 
It  remains  only  for  Congress  to  say  when  the  regulation  of  railway 
companies  in  the  United  States  shall  be  placed  upon  a  like  clear  and 
effective  basis.  Why  not  have  federal  railways  all  whose  rates  are 
controlled  by  the  federal  government? 

As  was  said  by  Mr.  Justice  Hughes,  in  delivering  the  opinion 
in  the  Minnesota  rate  case,^°  at  the  conclusion  of  the  first  part  of 
the  opinion  which  discusses  interference  with  interstate  commerce, 

"If  the  situation  has  become  such,  by  reason  of  the  interblending  of  the 
interstate  and  intrastate  operations  of  interstate  carriers,  that  adequate  regu- 
lation of  their  interstate  rates  cannot  be  maintained  without  imposing  re- 
quirements with  respect  to  their  intrastate  rates  which  substantially  affect 
the  former,  it  is  for  Congress  to  determine,  within  the  limits  of  its  con- 
stitutional authority  over  interstate  commerce  and  its  instruments  the  measure 
of  regulation  it  should  apply." 

All  that  would  be  necessary  would  be  for  Congress  to  provide  that 
wherever  an  intrastate  rate  or  practice  substantially  affected  interstate 
or  foreign  commerce,  power  to  fix  or  control  the  rate  or 
practice  should  be  exclusively  in  the  Interstate  Commerce  Commis- 
sion. The  present  unseemly  conflict  of  jurisdiction  would  then  be 
removed  and  an  effective  and  sensible  .regulation  of  rates  would 


8.    Canada's  Federal  System,  A.  H.  F.  Lefroy  (1913),  789,  790.  337.  445. 
10.    Simpson  v.  Shepord,  230  U.  S.  352,  432-3  (1913). 
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then  become  possible  in  the  United  States.  If,  under  the  laws  of 
the  United  States,  there  had  been  no  appeal  provided  from  the  high- 
est courts  of  the  states  to  the  Supreme  Court  of  the  United  States 
upon  questions  arising  under  the  Constitution  of  the  United  States, 
the  constitutional  law  of  the  United  States  would  have  still  been  in 
the  same  absurd  muddle  which  we  now  find  in  case  of  the  regula- 
tion of  railroad  rates. 

If  Congress  is  not  prepared  to  deal  with  the  matter  as  wisely  and 
simply  as  the  Canadian  Government  has  done,  and  it  is  necessary  to 
preserve  for  local  purposes  the  offices  of  railroad  commissioners 
which  have  been  created  in  so  many  of  the  several  states,  a  less  ef- 
fective system,  but  at  least  a  possible  one,  might  be  constituted  by 
granting  an  appeal  from  the  state  railroad  commissions  to  the  In- 
terstate Commerce  Commission,  where  an  order  of  a  state  com- 
mission substantially  affects  interstate  or  foreign  commerce. 

Forty-eight  states  cannot  regulate  railroad  finances  with  their 
conflicting  laws  and  independent  commissions.  The  situation  which 
is  rapidly  springing  up,  by  which  a  half  dozen  state  capitals  must  be 
visited  before  a  railroad  company  can  issue  a  bond,  ought  to  give 
place  to  the  single  unified  management  of  federal  authority  to  which 
the  railroad  companies  could  turn  and  which  could  bring  to  bear 
upon  delicate  financial  questions  the  resources  of  expert  aid.  The 
situation  cries  aloud  for  relief.  By  all  means  let  us  have  a  national, 
uniform  policy  as  to  the  issue  of  railroad  securities,  instead  of  the 
inefficient  and  extravagant  system  which  prevails  today. 

If  a  general  indictment  were  drawn  against  the  work  of  the 
State  Railroad  Commissions  as  a  whole,  it  would  be  not  that  they 
mean  that  government  regulation  shall  fail,  but  rather  that  they  lack 
either  the  expert  knowledge  or  the  moral  courage  necessary  to  make 
government  regulation  a  success.  On  the  whole,  federal  regulation 
of  railroads  has  been  a  success  and  state  regulation  of  railroads, 
with  a  few  shining  exceptions,  has  been  a  failure.  It  would  be  the 
part  of  wisdom  to  increase  the  powers  of  federal  regulation  and  to 
confine  the  powers  of  state  regulation  to  such  as  are  necessary  to 
deal  with  local  matters  in  which  federal  regulation  is  inconvenient  or 
impossible.  Many  public  utilities  of  a  local  character  may  be  ap- 
propriately regulated  by  the  states. 

It  is  of  importance  that  railroad  regulation  as  a  system  shall 
not  fail,  for  revolutions  never  go  backwards,  and  if  regulation  fails, 
government  ownership  of  railroads  is  inevitable.  The  great  ob- 
jection to  government  ownership   is  that  the   railroads   would  be 
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worse  administered  than  ever;  that  the  raih'oad  business  would  be 
conducted  like  a  public  office. 

In  the  year  1914  the  number  of  miles  of  railroad  built  in  the 
state  of  Illinois  was  3.17,  and  the  number  of  additional  miles  of 
main  track  in  the  entire  United  States  was  only  1,531.80.  In  1915, 
there  were  only  933.24  miles  of  new  first  track  in  the  United  States, 
the  smallest  amount  in  over  fifty  years — since  1864  in  fact.  The  num- 
ber of  locomotives  built  in  the  United  States  and  Canada  during  the 
year  1914  (2,235),  was  less  than  half  the  number  built  during  the 
preceding  year  (5,332).  The  number  of  freight  cars  constructed 
during  the  year  1914  was  104,541,  while  the  number  in  1913  was 
207,684.  These  figures  include  the  equipment  built  in  railroad 
shops. 

In  the  fiscal  year  ended  June  30,  1915,  the  total  earnings  of  the 
railroad  companies  were  less  than  they  were  in  the  previous  year 
by  $163,000,000.     There  are  now  in  the  hands  of  receivers  more 
than    38,749    miles    of    railroads,    having    a    capital    stock    and 
funded    debt    of    more    than    $2,582,909,413.00,    which    represents 
over   15   per  cent  of   the  mileage,   and  over   14  per  cent   of   the 
total   gross   capitalization   of   the    railways   of   the   United    States. 
Not  since  1893  has  so  large  a  proportion  of  the  railway  mileage 
of   the  United   States  been  in  the   hands   of   the  courts.      If  the 
average  rates  and  scale  of  wages  were  in  1915  what  they  were  in 
1905,  the  Rock  Island,  Missouri  Pacific  and  Missouri,  Kansas  & 
Texas  would  have  been  able  to  meet  their  interest  and  have  some- 
thing over  for  dividends.    It  is  necessary  to  go  back  to  the  years  im- 
mediately following  the  panic  of  1907  before  we  find  another  period 
in  which  the  net  income  of  the  railways  was  not  larger  than  in  1915, 
and  this  in  spite  of  the  fact  that  the  operated  mileage  has  increased 
18,000  miles  and  the  net  capital  investment  approximately  $7,300 
per  mile  between  1907  and  1915.    The  return  in  per  cent  upon  the 
capital  per  mile  owned,  has  shrunk  from  5.74  in  1906-7  to  4.36  in 
1914-15.     It  is  interesting  to  note  that  where  there  has  been  the 
most  regulation  (in  the  Southwest)  there  are  the  most  receiverships. 
In  1914  the  railways  reported  an  average  of  1.981  cents  per 
mile  for  carrying  passengers,  in  spite  of  the  fact  that  upon  a  great 
portion  of  American    railroads    an    average    fare   of   2    cents    will 
scarcely  pay  operating  expenses  and  taxes.  The  average  return  from 
carrying  a  ton  of  freight  per  mile  was  7.281  mills,  which  is  a  lower 
figure  than  has  ever  before  been  reached,  except  in  1899  and  1913. 

In  the  appeal  of  the  railroads  to  President  Wilson  in   1914 
the  situation  was  put  into  a  nut  shell  as  follows : 
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"The  net  operating  income  of  the  railroads  of  the  United  States  for  the 
year  ended  June  30,  1914,  was  $120,000,000  less  than  for  the  previous  year,  or 
about  fifteen  per  cent.  The  gross  earnings  for  the  year  were  $44,000,000  less 
than  for  1913;  expenses  and  taxes  were  $76,000,000  more." 

Let  US  now  consider  the  future.  In  the  year  1915,  obligations 
of  railroad  companies  matured  in  the  aggregate  amount  of  $581,712,- 
619;  in  1916  the  maturities  amount  to  $144,402,238,  and  in  1917  to 
$197,192,638.  These  figures  are  simply  for  the  refunding  of  obliga- 
tions already  outstanding,  and  make  no  allowance  for  borrowings 
necessary  for  new  construction  or  improvements. 

Mr.  Festus  J.  Wade,  president  of  the  St.  Louis  Mercantile 
Trust  Company  and  Mercantile  National  Bank,  recently  had  occa- 
sion to  testify  that  the  savings  banks  in  the  United  States  have  lost 
in  nine  years  more  than  $125,000,000  by  depreciation  of  railroad  se- 
curities, while  the  life  and  fire  insurance  companies  in  ten  years 
have  charged  off  more  than  $100,000,000  on  such  depreciation. 

Mr.  James  J.  Hill  a  short  time  ago  also  called  attention  to  the 
showing  made  by  the  report  of  the  Interstate  Commerce  Commission 
covering  the  fiscal  year  ending  June  30,  1914,  that  34.78  per  cent  of 
the  outstanding  stock  of  our  railroads  paid  no  dividends;  that  11.94 
per  cent  of  the  total  funded  debt  paid  no  interest. 

Whenever  the  government  lays  its  hand  upon  a  lawful  business 
and  forcibly  limits  its  earnings,  a  moral  obligation  arises  to  see  to  it 
that  the  investors  in  the  business  receive  a  reasonable  return  upon 
their  investment.  Those  who  are  opposed  to  increases  in  rates  say 
that  other  lines  of  business  also  are  showing  poor  returns ;  but  this  is 
no  answer,  for  the  state  compels  the  railroad  companies  to  continue 
their  business  without  reference  to  their  earnings ;  the  work  of  trans- 
portation must  go  on ;  there  is  no  chance  of  warehousing  the  goods 
or  of  shutting  up  shop  and  awaiting  better  times ;  other  lines  of  busi- 
ness are  allowed  to  charge  what  their  business  necessities  demand 
and  increase  their  prices  with  the  increased  cost ;  on  the  other  hand, 
the  government  of  the  United  States  and  the  Governments  of  the 
several  states  refuse  to  allow  increases  of  rates  by  the  railroad  com- 
panies except  after  a  hearing  in  which  the  law  makes  every  pre- 
sumption against  them.  The  fact  that  the  railroad  companies  are 
not  receiving  a  fair  return  on  their  investment  is  not  regarded  as  a 
sufficient  reason  why  they  should  have  an  increase  of  rates,  by  the 
railroad  commissions.  In  the  1915  Western  Advance  Case,  35  I.  C. 
C.  498,  679-680,  the  Interstate  Commerce  Commission  deliberately 
refused  to  commit  itself  on  this  proposition. 

The  first  state  to  show  decided  action  favorable  to  a  liberal 
treatment  of  the  carriers  is  Missouri,  where  the  elector-;  at  a  refer- 
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endum  recently  voted  down  the  so-called  "full  crew  law"  for  com- 
pulsory employment  of  additional  brakemen.  In  addition  to  this,  on 
November  13,  1915,  the  Missouri  Public  Service  Commission  al- 
rates,  making  an  estimated  average  advance  of  five  per  cent,  effective 
January  1,  1916.  The  requests  of  the  railroads  for  an  advance  in 
passenger  fares  from  two  to  three  cents  per  mile  was  denied,  but  a 
fare  of  two  and  one-half  cents  on  one-way  tickets,  with  certain  re- 
ductions on  round  trip  and  mileage  tickets  was  permitted.  The  ad- 
vance in  freight  rates,  however,  in  many  cases  was  less  than  that 
asked  for  by  the  railroad  companies.  The  commission  made  find- 
ings from  the  testimony  that  the  minimum  passenger  rate  of  two 
cents  per  mile  does  not  in  fact  give  the  carriers  two  cents  per  mile, 
because  they  are  constantly  compelled  to  meet  each  other's  short  line 
rates.  They  also  found  that  the  reduction  in  passenger  rates  from 
three  cents  to  two  cents  had  not  resulted  in  an  increase  in  traffic. 
The  decision  was  made  after  a  long  series  of  hearings  at  which 
elaborate  statistical  and  other  evidence  was  submitted.  Attention 
was  called  to  the  reduction  in  passenger  earnings  by  reason  of  the 
general  use  of  the  automobile.  Importance  was  attached  to  the  ne- 
cessity of  encouraging  further  investments  in  railways  to  enable  the 
railroad  companies  to  meet  the  increasing  demands  made  upon  them. 
The  railroad  companies  in  Missouri  are  complaining  that  the  relief 
granted  by  the  commission  is  inadequate. 

The  pressing  need  of  the  railroad  companies  of  the  United 
States  is  higher  rates.  They  have  already  cut  their  expenses  to  the 
bone  and  put  into  effect  every  means  of  lowering  the  cost  of  oper- 
ation which  they  have.  They  have  to  face  a  steadily  rising  tide  of 
prices  for  all  materials  which  they  consume  and  a  steady  increase  of 
wages  under  the  powerful  pressure  of  the  great  railway  unions  and 
the  recurring  arbitrations  in  which,  as  the  manner  of  arbitrations  is, 
there  is  always  a  compromise  which  increases  to  some  extent  the  ex- 
pense of  the  railroad  companies.  Already  the  word  has  gone  forth 
that  May  1  the  battle  is  to  be  on  for  a  universal  eight  hour  day, 
so-called,  upon  the  railroads  of  the  country,  which  would  mean  an 
enormous  increase  of  wages  for  over-time.  They  must  also  look 
forward  to  a  new  class  of  labor  legislation  designed  to  create  em- 
ployment, such  as  train  limit  laws,  full  crew  laws,  and  other  laws 
by  which  the  irresistible  power  of  the  state  is  brought  into  action 
to  compel  railroad  companies  to  employ  more  men  than  are  neces- 
sary. To  men  in  public  life  a  determined  minority  like  a  labor  union 
is  more  dreadful  than  an  indifferent  majority  like  the  public. 
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The  important  thing  to  be  reaHzed  is  that  regulation  does  not 
mean  strangulation  and  that  railroad  companies  cannot  give  good 
service  while  they  are  being  choked.  The  limit  of  economy  by  re- 
ducing grades  and  by  increasing  the  power  so  as  to  secure  a  greater 
unit  of  train  loads  is  in  sight,  if  it  has  not  already  been  reached,  and 
the  time  has  come  when  the  great  American  desire  to  get  something 
for  nothing  cannot  be  gratified,  so  far  as  railroads  are  concerned. 
The  railroads  should  be  allowed  to  earn  enough  money  to  encour- 
age investment  of  new  capital  when  it  is  needed,  either  to  build  new 
railroads  or  to  improve  existing  lines.  Any  policy  which  stops  the 
building  of  railroads  in  the  United  States,  as  our  present  policy  of 
regulation  has  done  and  is  doing,  convicts  itself  of  evil,  for  it  strikes 
at  the  commercial  needs  of  the  nation  in  the  tenderest  place.  How 
can  the  business  of  the  country  be  carried  on  or  the  country  be  de- 
veloped without  ever  adequate  transportation? 

We  have  reached  the  situation  where  rates  are  made  by  the  pro- 
cess of  interminable  law  suits,  and  a  new  profession  of  commerce 
lawyers  has  arisen,  who  prosper  by  reason  of  the  conversion  of  our 
administrative  bodies  into  courts.  The  delays  inherent  to  the  pres- 
ent method  of  rate-making  prevent  relief  to  the  railroad  companies. 
What  we  need  in  our  railroad  commissioners  is  less  of  the  judge  and 
more  of  the  traffic  manager.  It  is  just  as  absurd  to  adopts  the  law 
suit  method  of  fixing  rates  as  it  would  be  to  use  it  in  fixing  prices 
for  current  sales.     It  is  literally  no  way  to  do  business ! 

In  Commissioner  Harlan's  dissenting  opinion,  in  the  191 5  West- 
ern Advance  Case,'^'^  he  says : 

"Too  much  time  and  labor  are  expended  in  these  recurring  rate  contests, 
and  some  way  should  be  found  under  legislative  authority  for  arriving  at 
results  more  promptly  than  is  now  possible  under  our  present  powers  and 
practices.  The  commission  should  have  authority,  as  we  have  often  pointed 
out,  to  fix  the  minimum  as  well  as  the  maximum  rate.  The  sincere  efforts 
of  carriers  towards  a  fair  and  nondiscriminatory  rate  adjustment  often  fail 
because  of  the  necessity  of  submitting  to  the  rates  and  practices  initiated  by 
weaker  and  more  circuitous  lines  in  their  pursuit  of  traffic.  The  time  is 
rapidly  approaching  when  the  public  interest  will  demand  a  more  effective 
control  by  the  commission  over  rates  initiated  or  compelled  by  state  authori- 
ties. With  respect  to  a  great  volume  of  traffic  interstate  commerce  is  now 
bearing  a  burden  under  rates  admittedly  reasonable  that  should  be  spread 
over  state  commerce  as  well." 

These  reflections  by  one  of  the  most  conscientious  and  compe- 
tent of  the  members  of  the  Interstate  Commerce  Commission  de- 
serve the  serious  consideration  of  the  whole  country,  and  the  re- 
forms which  he  suggests  are  of  vital  importance  to  the  success  of 
regulation  of  railroads  in  the  future. 

11.    35  I.  C.  C.  497,  687  (1915). 
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THE  POWER  OF  CONGRESS  TO  ENACT  INCOR- 
PORATION LAWS  AND  TO  REGULATE 
CORPORATIONS. 

I.   The  Power  of  Congress  to  Enact  Incorporation  Laws. 

^T^HE  formation  of  corporations  is  not  a  primary  purpose  or 
-^  power  of  the  national  government.  Corporations  are  not 
mentioned  in  the  Constitution.  But,  subject  to  the  limitations  ex- 
pressly imposed  by  the  Constitution,  Congress  has  power  to  enact 
laws  to  execute  any  of  the  purposes  or  powers  entrusted  by  the 
Constitution  to  the  national  government;  and,  therefore,  Congress 
can  pass  an  act  of  incorporation,  or  an  act  regulating  corporations, 
if  such  an  act  is  merely  a  means  of  executing  some  constitutional 
purpose  or  power. 

In  1 791  the  first  Congress  passed  a  bill  incorporating  the  Bank 
of  the  United  States,  a  private  stock  corporation  with  power  to 
estabhsh  branches  and  to  engage  in  a  general  banking  business. 
President  Washington  called  upon  Thomas  Jefferson,  the  Secre- 
tary of  State,  and  Edmund  Randolph,  the  Attorney-General,  for 
opinions  as  to  the  constitutionaHty  of  the  bill.  Their  opinions 
being  adverse,  the  President  called  upon  Alexander  Hamilton, 
who  was  Secretary  of  the  Treasury  and  had  been  the  principal 
author  of  the  bill,  to  state  the  reasons  which  induced  him  to  con- 
sider the  bill  constitutional.     Hamilton  submitted  a  persuasive 
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opinion  in  favor  of  the  constitutionality  of  the  bill,^  which  thereupon 
was  signed  by  the  President.  The  charter  of  the  bank  expired  in 
1811  and  for  poHtical  reasons  Congress  refused  to  renew  it;  but 
in  18 16  Congress  passed  an  act  chartering  the  second  Bank  of  the 
United  States,  which  also  was  a  private  stock  corporation  with 
power  to  estabhsh  branches  and  to  engage  in  a  general  banking 
business  throughout  the  United  States.  The  United  States  was  a 
shareholder  in  the  bank,  and  the  latter  was  constituted  a  deposi- 
tary of  the  United  States  government.  In  the  case  of  M'Culloch  v. 
Maryland^  the  Supreme  Court  decided  that  the  act  incorporat- 
ing the  bank  was  constitutional  because  the  creation  of  such  a 
banking  corporation  was  an  appropriate  instnunent  for  conducting 
the  fiscal  operations  of  the  government.  The  court  held  that  the 
creation  of  a  corporation  was  not  a  substantive  and  independent 
governmental  purpose,  but  was  merely  a  means  employed  to 
effect  some  ulterior  purpose;  that,  except  so  far  as  expressly 
limited  by  the  Constitution,  Congress  was  impliedly  empowered 
to  resort  to  any  appropriate  means  of  effecting  any  of  the  consti- 
tutional purposes  of  the  national  government;  that  it  was  not 
a  subject  of  controversy  that  the  creation  of  a  banking  corpora- 
tion was  a  convenient,  useful,  and  essential  means  for  carrying  on 
the  fiscal  operations  of  the  government,  and  that  there  was  no 
reason  why  Congress  should  not  resort  to  the  creation  of  a  corpora- 
tion for  that  purpose.^ 

In  1863  and  1864  Congress  passed  general  acts  for  the  incorpora- 
tion of  national  banks.  In  Farmers'  and  Merchants'  National 
Bank  v.  Bearing  ^  the  Supreme  Court  said: 

"  The  constitutionality  of  the  act  of  1864  is  not  questioned.  It  rests 
on  the  same  principle  as  the  act  creating  the  second  bank  of  the 
United  States.  The  reasoning  of  Secretary  Hamilton  and  of  this 
court  in  M'Culloch  v.  Maryland  (4  Wheat.  316)  and  in  Osborn  v. 
Bank  of  the  United  States  (9  id.  708)  therefore  applies.  The  national 
banks  organized  under  the  act  are  instruments  designed  to  be  used 

1  Hamilton's  opinion  is  printed  in  the  edition  of  The  Federalist  edited  by  Paul 
Leicester  Ford,  published  by  Henry  Holt  &  Co.  in  1898. 

2  4  Wheat.  (U.  S.)  316  (1819).  See  also  Osborn  v.  Bank  of  United  States,  9 
Wheat.  (U.  S.)  738,  859  (1824). 

3  See  the  opinion  of  Chief  Justice  Marshall,  4  Wheat.  (U.  S.)  411,  422,  423  (1819). 

4  91  U.  S.  29  (1875). 
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to  aid  the  government  in  the  administration  of  an  important  branch 
of  the  public  service.  They  are  means  appropriate  to  that  end.  Of 
the  degree  of  the  necessity  which  existed  for  creating  them  Congress 
is  the  sole  judge." 

Although  undoubtedly  the  court  was  right  in  sustaining  the 
constitutionality  of  the  National  Bank  Act,  the  grounds  upon  which 
the  court  based  its  conclusion  seem  questionable.  The  act  incor- 
porating the  Bank  of  the  United  States  was  sustained  because 
it  was  created  to  serve  as  an  instrument  of  the  government  in 
carrying  on  its  fiscal  operations;  but  the  constitutionahty  of  a 
general  act  for  the  incorporation  of  an  unlimited  number  of  banks 
to  engage  in  a  general  banking  business  for  the  profit  of  their 
stockholders  cannot  fairly  be  based  on  that  ground.^  Under 
the  National  Bank  Act  more  than  seven  thousand  banks  have 
been  formed,  many  of  them  having  a  capital  of  only  $25,000  and 
supplying  only  local  needs  of  banking  facilities.  An  assertion 
that  all  these  banks  were  incorporated  to  serve  as  instruments  of 
the  government  in  the  administration  of  its  fiscal  operations  would 
seem  little  more  than  a  pretense.  A  sounder  and  better  ground 
for  sustaining  the  constitutionality  of  the  National  Bank  Acts  ap- 
pears to  be  the  power  conferred  by  the  Constitution  upon  Con- 
gress "to  regulate  commerce  with  foreign  nations,  and  among  the 
several  states."  Even  in  1791,  when  the  commerce  of  the  United 
States  was  in  its  infancy,  Alexander  Hamilton  assigned  the  com- 
merce clause  of  the  Constitution  as  a  ground  for  sustaining  the 
constitutionahty  of  the  act  incorporating  the  first  Bank  of  the 
United  States.  In  modern  times  a  sound  banking  system  and 
adequate  banking  facihties  are  as  essential  to  interstate  and  inter- 
national commerce  as  are  railways  and  steamship  fines. 

5  In  Osborn  v.  Bank  of  United  States,  9  Wheat.  (U.  S.)  738,  860  (1824),  Chief 
Justice  Marshall  said:  "The  Bank  is  not  considered  as  a  private  corporation,  whose 
principal  object  is  individual  trade  and  individual  profit;  but  as  a  pubHc  corporation, 
created  for  public  and  national  purposes.  That  the  mere  business  of  banking  is,  in  its 
own  nature,  a  private  business,  and  may  be  carried  on  by  individuals  or  companies 
having  no  political  connection  with  the  government  is  admitted;  but  the  Bank  is 
not  such  an  individual  or  company.  It  was  not  created  for  its  own  sake,  01  for  private 
purposes.  It  has  never  been  supposed  that  Congress  could  create  such  a  corpora- 
tion. The  whole  opinion  of  the  court,  in  the  case  of  M'Culloch  v.  The  State  of 
Maryland,  is  founded  on,  and  sustained  by,  the  idea  that  the  bank  is  an  instrument 
which  is  *  necessary  and  proper  for  carrying  into  effect  the  powers  vested  in  the  gov- 
ernment of  the  United  States.'  " 
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In  the  case  of  California  v.  Pacific  Railroad  Companies  ^  the  Su- 
preme Court  sustained  the  constitutionahty  of  the  acts  of  Congress 
incorporating  the  Pacific  Railroad  Companies.  Mr.  Justice  Brad- 
ley, delivering  the  opinion  of  the  court,  said: 

"It  cannot  at  the  present  day  be  doubted  that  Congress,  under  the  power 
to  regulate  commerce  among  the  several  States,  as  well  as  to  provide  for 
postal  accommodations  and  military  exigencies,  had  authority  to  pass 
these  laws.  The  power  to.  construct,  or  to  authorize  individuals  or 
corporations  to  construct,  national  highways  and  bridges  from  State  to 
State,  is  essential  to  the  complete  control  and  regulation  of  interstate 
commerce.  Without  authority  in  Congress  to  establish  and  maintain 
such  highways  and  bridges,  it  would  be  without  authority  to  regulate 
one  of  the  most  important  adjuncts  of  commerce. '^  ^ 

In  Luxton  v.  North  River  Bridge  Co.^  the  Supreme  Court  sus- 
tained the  constitutionality  of  the  act  of  Congress  incorporating 
the  North  River  Bridge  Company  for  the  construction  of  a  bridge 
across  the  Hudson  River  between  the  states  of  New  York  and  New 
Jersey.    The  court  held  that 

"although  Congress  may,  if  it  sees  fit  and  as  it  has  often  done,  recognize 
and  approve  bridges  erected  by  authority  of  two  States  across  navigable 
waters  between  them,  it  may,  at  its  discretion,  use  its  sovereign  powers, 
directly  or  through  a  corporation  created  for  that  object,  to  construct 
bridges  for  the  accommodation  of  interstate  commerce  by  land,  as  it 
undoubtedly  may  to  improve  the  navigation  of  rivers  for  the  conven- 
ience of  interstate  commerce  by  water."  ^ 

Congress  possesses  all  sovereign  powers  of  government  in  the 
territories  of  the  United  States,  and  may  establish  territorial 
governments  with  general  legislative  powers.  Therefore  Con- 
gress has  power  to  pass  special  or  general  laws  authorizing  the  for- 
mation of  corporations  for  any  purposes  within  the  territories, 
and  this  power  may  be  delegated  to  the  respective  territorial 
legislatures.^^     Congress   also  may   charter   corporations  in   the 

6  127  U.  S.  I  (1887). 

'  127  U.  S.  39  (1887).  Congress  also  has  granted  a  charter  to  the  Nicaragua 
Canal  Company. 

8  153  U.  S.  525  (1894).  9  153  U.  S.  525,  530  (1894). 

^°  Mormon  Church  z;.  United  States,  136  U.  S.  i,  42  (1889),  and  cases  cited;  Vin- 
cennes  University  v.  Indiana,  14  How.  (U.  S.)  270  (1852);  Williams  v.  Bank  of  Mich- 
igan, 7  Wend.  (N.  Y.)  539  (i 831)  and  cases  cited. 
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District  of  Columbia."  However,  the  franchises  of  a  territorial 
corporation  do  not  extend  beyond  the  territory  in  which  it  was 
incorporated,  and  the  franchises  of  a  corporation  chartered  by  Con- 
gress under  its  legislative  powers  over  the  District  of  Columbia  do 
not  extend  beyond  the  District.  Such  corporations  may  carry  on 
their  authorized  business  and  operations  in  the  several  states  only 
so  far  as  permitted  by  the  states. 

II.    National  Incorporation  of  Trading  Companies. 

The  grant  by  the  Constitution  of  power  "to  regulate"  interstate 
and  international  commerce  has  been  construed  by  the  Supreme 
Court  as  constituting,  in  effect,  a  grant  of  power  to  legislate  gen- 
erally in  respect  of  such  commerce.  It  has  been  held  that  Congress 
not  only  has  power  to  regulate  interstate  and  international  com- 
mercial transactions  and  to  prescribe  police  regulations  for  the  gov- 
ernment of  interstate  and  international  commerce,^^  but  also  has 
power  to  pass  laws  prohibiting  restraints  of  such  commerce, ^^ 
and  laws  to  provide  the  pubKc  with  suitable  instrumentalities  or 
facilities  for  the  transaction  of  such  commerce,  such  as  railways, 
bridges,  and  telegraph  Hnes,^^  as  well  as  laws  regulating  the  business 
and  operations  of  public  carriers  and  of  others  engaged  in  a  business 
of  a  public  character  and  serving  the  pubhc  as  instrumentaHties 
for  the  transaction  of  such  commerce. ^^ 

Soon  after  the  adoption  of  the  Constitution,  when  the  inter- 
state and  international  commerce  of  the  United  States  was  com- 
paratively small,  Hamilton  pointed  out  that  ''the  fact  that  all  the 
principal  commercial  nations  have  made  use  of  trading  corpora- 
tions is  a  satisfactory  proof  that  the  establishment  of  them  is  an 
incident  to  the  regulation  of  commerce."  ^^     In  modern  times  a 

^^  Hadley  v.  Freedman's  Savings  Bank,  2Tenn.  Ch.  122,  126  (1874);  Williams  v. 
Creswell,  51  Miss.  817,  822  (1876). 

^2  Lottery  Case,  or  Champion  v.  Ames,  188  U.  S.  321  (1902);  Reid  v.  Colorado, 
187  U.  S.  137  (1902);  In  re  Rahrer,  140  U.  S.  545  (1890). 

1^  For  example,  the  Anti-Trust  Act  of  1890.  ^*  Cases  supra. 

^^  Compare  the  Interstate  Commerce  Act,  approved  February  4,  1887,  and  its 
various  amendments;  the  "Elkins  Act,"  approved  February  19,  1903;  the  Act  to 
promote  the  safety  of  employees  and  travellers  upon  railroads,  approved  March  2, 
1903,  and  the  Employers'  LiabiHty  Act,  approved  April  5,  1910. 

1^  Hamilton's  opinion  as  to  the  constitutionality  of  the  Bank  of  the  United  States, 
Ford's  edition  of  The  Federalist,  page  677. 
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very  large  part  of  interstate  and  international  trade  is  carried  on 
by  means  of  corporate  organizations  and  the  right  to  form  corpora- 
tions to  carry  on  such  trade  has  become  a  practical  necessity. 
An  act  of  Congress  authorizing  the  formation  of  such  corporations 
could,  therefore,  justly  be  sustained  on  the  ground  that  the  right 
to  form  corporations  is  necessary  to  the  convenient  and  effective 
transaction  of  interstate  and  international  trade. 

If  the  several  states  should  refuse  or  fail  to  provide  adequate 
facilities  for  the  formation  of  corporations  to  engage  in  interstate 
and  international  trade,  the  need  of  national  legislation  would  be- 
come obvious;  but  the  fact  that  the  several  states  have  enacted 
laws  authorizing  the  formation  of  corporations  to  engage  in  inter- 
state and  international  trade  would  not  impair  or  limit  the  power 
of  Congress  to  enact  such  laws,  if  Congress  could  exercise  this 
power  in  the  absence  of  all  state  legislation.  On  the  contrary,  the 
diversity  of  the  corporation  laws  of  the  several  states;  the  practice 
which  has  grown  up  of  forming  corporations  under  the  laws  of 
certain  states  for  the  purpose  of  carrying  on  business  principally, 
or  wholly,  in  other  states;  the  attempts  of  some  of  the  states  to 
increase  their  income  from  corporation  fees  and  taxes,  by  inviting 
the  formation  of  corporations  under  laws  conferring  wide  powers 
and  containing  few  restrictive  regulations  for  the  protection  of  the 
public;  and  the  policy  adopted  by  other  states  of  imposing  burden- 
some restrictions  upon  foreign  corporations;  —  all  would  furnish 
additional  grounds  for  national  legislation  authorizing  the  forma- 
tion of  interstate  trading  corporations  governed  by  uniform  regu- 
lations with  respect  to  their  organization,  their  powers,  and  their 
management,  and  vested  by  Congress  with  the  right  to  carry  on 
their  business  throughout  the  United  States. 

In  his  opinion  on  the  constitutionaHty  of  the  charter  of  the 
first  Bank  of  the  United  States,  Hamilton  said: 

"It  is  conceded  that  implied  powers  are  to  be  considered  as  delegated 
equally  with  express  ones.  Then  it  follows,  that  as  a  power  of  erecting 
a  corporation  may  as  well  be  implied  as  any  other  thing,  it  may  as  well 
be  employed  as  an  instrument  or  mean  of  carrying  into  execution  any 
of  the  specified  powers,  as  any  other  instrument  or  mean  whatever. 
The  only  question  must  be,  m  this,  as  in  every  other  case,  whether  the 
mean  to  be  employed,  or  in  this  instance,  the  corporation  to  be  erected, 
has  a  natural  relation  to  any  of  the  acknowledged  objects  or  lawful  ends 
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of  the  government.  Thus  a  corporation  may  not  be  erected  by  Congress 
for  superintending  the  poHce  of  the  city  of  Philadelphia,  because  they 
are  not  authorized  to  regulate  the  pohce  of  that  city.  But  one  may  be 
erected  in  relation  to  the  collection  of  taxes,  or  to  the  trade  with  foreign 
countries,  or  to  the  trade  between  the  States,  or  with  the  Indian  tribes; 
because  it  is  the  province  of  the  federal  government  to  regulate  those 
objects,  and  because  it  is  incident  to  a  general  sovereign  or  legislative 
power  to  regulate  a  thing,  to  employ  all  the  means  which  relate  to  its 
regulation  to  the  best  and  greatest  advantage. 

"A  strange  fallacy  seems  to  have  crept  into  the  manner  of  thinking 
and  reasoning  upon  the  subject.  Imagination  appears  to  have  been 
unusually  busy  concerning  it.  An  incorporation  seems  to  have  been  re- 
garded as  some  great  independent  substantive  thing;  as  a  poHtical 
end  of  peculiar  magnitude  and  moment;  whereas  it  is  truly  to  be  con- 
sidered as  a  quality,  capacity,  or  mean  to  an  end.  Thus  a  mercantile 
company  is  formed,  with  a  certain  capital,  for  the  purpose  of  carrying 
on  a  particular  branch  of  business.  Here  the  business  to  be  prosecuted 
is  the  end.  The  association,  in  order  to  form  the  requisite  capital,  is 
the  primary  mean.  Suppose  that  an  incorporation  were  added  to  this, 
it  would  only  be  to  add  a  new  quality  to  that  association,  to  give  it  an 
artificial  capacity,  by  which  it  would  be  enabled  to  prosecute  the  busi- 
ness with  more  safety  and  convenience."  ^^ 


III.    Franchises  of  National  Corporations. 

Power  in  Congress  to  pass  a  national  incorporation  law  implies 
power,  (a)  to  confer  upon  a  corporation  formed  under  the  law  the 
legal  right  or  franchise  to  act  in  a  corporate  capacity  in  carrying 
on  its  business  and  operations  throughout  the  United  States,  with- 
out regard  to  state  lines,  and  (b)  to  prescribe  the  method  of  organ- 
izing the  corporation,  to  define  the  terms  and  effect  of  the  charter 
contract  among  the  shareholders,  and  to  regulate  the  internal  affairs 
of  the  corporation,  including  the  rights  and  obligations  of  its 
shareholders  and  the  method  of  winding  up  its  affairs  in  case  of 
dissolution  or  insolvency. 

Whether  Congress  can  confer  upon  a  corporation  special  rights 
or  franchises,  in  addition  to  the  right  to  act  in  a  corporate  capacity, 
depends  upon  the  purposes  of  the  corporation  and  the  nature  of 

"  Ford's  edition  of  The  Federalist,  page  657.  See  also  the  opinion  of  Chief  Justice 
Marshall  in  M'CuUoch  v.  Maryland,  4  Wheat.  (U.  S.)  316,  411,  421  (1819). 
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the  special  rights.  The  constitutionality  of  such  a  grant  of  special 
rights  could  not  be  based  on  the  ground  that  the  corporation  was 
formed  under  an  act  of  Congress.  Congress  could  grant  special 
rights  to  a  national  corporation  only  if  it  could  constitutionally 
grant  such  special  rights  to  an  unincorporated  association  or  to  a 
state  corporation  for  similar  purposes.  Thus,  if  the  purpose  of  a 
national  corporation  or  of  a  state  corporation  is  to  build  a  railroad 
or  bridge  to  serve  the  public  as  an  instrimient  of  interstate  com- 
merce, Congress  may  confer  upon  it  the  right  to  condemn  property 
for  that  purpose  and  may  confer  all  powers  necessary  to  enable 
the  corporation  to  establish  and  operate  its  railroad  or  bridge. 
If  the  purpose  is  to  serve  the  national  government  as  an  instrument 
for  carrying  on  some  governmental  function  or  activity,  Congress 
may  confer  upon  the  corporation  all  powers  necessary  for  the  per- 
formance of  this  function  or  activity  throughout  the  United  States. ^^ 

The  act  of  Congress  incorporating  the  second  Bank  of  the  United 
States  conferred  upon  the  bank  the  right  to  engage  in  a  general 
private  banking  business  throughout  the  United  States,  and  the 
constitutionality  of  the  grant  of  this  right  was  sustained  on  the 
ground  that  the  bank  could  not  serve  the  national  purpose  for  which 
it  was  established  unless  authorized  to  engage  in  a  general  banking 
business.^^  The  same  rule  was  applied  to  the  provisions  of  the 
National  Bank  Act  under  which  numerous  banks  have  been  organ- 
ized to  carry  on  a  general  banking  business  for  the  profit  of  their 
shareholders.  Similarly,  the  constitutionality  of  the  acts  incor- 
porating the  Pacific  Railroad  Companies  was  sustained  although 
these  companies  were  authorized  to  engage  in  intrastate  as  well  as 
interstate  transportation  and  to  carry  on  their  business  and  opera- 
tions hke  other  railroad  companies  in  the  several  states.  These 
powers  were  necessary  to  enable  these  corporations  to,  accomplish 
the  national  purposes  for  which  they  were  established. 

Assuming  that  Congress  has  constitutional  power  to  enact  a 
law  for  the  incorporation  of  companies  to  engage  in  interstate  or 
international  trade,  a  question  may  arise  whether  Congress  could 
authorize   such   companies   to   engage   incidentally  in   intrastate 

^^  See  the  opinion  of  Chief  Just'ce  Marshall  in  Osborn  v.  Bank  of  United  States, 
9  Wheat.  (U.  S.)  86i,  862  (1824).  See  Thomson  v.  Union  Pacific  R.  Co.,  9  Wall. 
(U.  S.)  579  (1869). 

"  Osborn  v.  Bank  of  United  States,  9  Wheat.  (U.  S.)  739  (1824). 
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commerce,  or  to  carry  on  a  general  trading  business,  including  not 
only  interstate  or  international  trade  but  also  intrastate  trade. 
The  argument  in  favor  of  the  constitutionality  of  such  a  law  would 
not  be  as  strong  as  the  argument  in  favor  of  the  constitutionality 
of  a  law  for  the  incorporation  of  a  bank  to  serve  as  fiscal  agent  of 
the  government,  with  power  to  engage  in  a  general  banking  busi- 
ness, or  of  a  law  for  the  incorporation  of  a  railway  company  to 
furnish  a  highway  of  interstate  commerce,  with  power  to  engage 
in  a  general  railroad  business.  It  may,  however,  be  urged  with 
much  force  that  authority  to  engage  in  trade  generally,  including 
intrastate  trade,  is  a  practical  necessity  to  enable  a  corporation  to 
serve  as  a  means  or  facility  for  the  transaction  of  interstate  and 
international  commerce.  Commerce  is  not  governed  by  state  Hnes, 
and  the  business  of  a  partnership  or  of  a  corporation  rarely 
consists  wholly  of  interstate  or  international  commerce,  or  wholly 
of  intrastate  commerce.  To  authorize  the  formation  of  a  trading 
corporation  or  copartnership  with  no  power  to  engage  in  any 
commerce  except  interstate  and  international  commerce  would  be 
useless.  If  Congress  cannot  authorize  the  fomiation  of  corporations 
to  engage  in  interstate  and  international  commerce  with  incidental 
power  to  engage  in  trade  generally,  the  right  to  use  a  corporate 
organization  as  a  means  of  carrying  on  interstate  and  intematiohal 
commerce  would  depend  wholly  upon  the  laws  of  the  several 
states,  though  the  national  government  alone  has  constitutional 
power  to  control  and  to  regulate  such  commerce. 

IV.   National  Legislation  relating  to  National 

Corporations. 

Power  in  Congress  to  pass  an  act  of  incorporation  does  not  in- 
clude power  to  legislate  generally  concerning  the  legality  of  the 
transactions  of  a  corporation  formed  under  the  act,  or  concerning 
its  property  rights,  contracts,  and  Kabilities  in  the  several  states. 
Such  general  legislation,  though  embodied  in  the  act  of  incorpora- 
tion, could  not  be  sustained  as  a  regulation  for  the  government  of 
the  corporation,  or  as  a  limitation  of  its  corporate  powers. 

Of  course  Congress  can  regulate  the  transactions  of  national 
corporations  to  the  same  extent  as  the  transactions  of  state  cor- 
porations or  of  individuals.     Thus   Congress  can  regulate  their 


676  HARVARD  LAW  REVIEW, 

interstate  and  international  commerce;  and  the  business  of  a  cor- 
poration operating  a  highway  of  interstate  commerce  or  acting  as  a 
pubHc  interstate  carrier  is  subject  to  regulation  by  Congress  whether 
the  corporation  was  formed  under  an  act  of  Congress  or  under  a 
state  law.  Furthermore,  if  a  corporation  should  be  used  by  the 
national  government  as  a  means  of  executing  any  of  its  constitu- 
tional purposes  or  powers,  Congress  could  enact  laws  governing 
the  transactions,  property  rights,  contracts,  and  liabilities  of  the 
corporation  so  far  as  necessary  to  secure  the  execution  of  the  govern- 
mental purpose  or  power.  Thus  if  Congress  should  use  a  corpora- 
tion as  a  means  of  providing  a  highway,  or  a  railway  line,  or  other 
transportation  facilities  for  the  interstate  commerce  of  the  people, 
or  for  the  postal  and  military  operations  of  the  government,  Con- 
gress could  enact  laws  governing  the  transactions,  property  rights, 
contracts,  and  liabilities  of  the  corporation  so  far  as  necessary  to 
attain  these  governmental  purposes  in  a  safe  and  effective  manner .^^ 
Similarly,  Congress  can  legislate  concerning  the  acts  and  dealings 
of  national  banks  so  far  as  may  be  needed  to  effect  the  national 
purposes  served  by  them.^^  However,  the  constitutionality  of  such 
legislation  would  not  be  based  on  the  ground  that  the  corporations 
to  which  it  applies  were  formed  under  an  act  of  Congress.  It 
would  be  based  wholly  upon  the  character  of  the  business  or  trans- 
actions to  which  the  legislation  relates,  or  upon  the  fact  that  the 
corporations  were  employed  by  the  government  as  instrumental- 
ities to  execute  some  constitutional  purpose  or  power  of  the 
government.  Congress  could  enact  such  legislation  applicable  to 
individuals  or  to  state  corporations  under  like  conditions. ^^ 

If  Congress  should  pass  a  law  for  the  incorporation  of  private 
trading  companies  to  engage  in  interstate  or  international  trade. 
Congress  would  have  the  sole  power  to  regulate  their  interstate  or 

20  Compare  the  Acts  relating  to  the  Pacific  Railroad  Companies,  the  Interstate 
Commerce  Acts,  the  Safety  AppHance  Acts  and  the  Employers'  Liabihty  Acts;  and 
see  the  Second  Employers'  Liability  Cases,  223  U.  S.  i  (191 2)  and  cases  cited.  It 
should  be  observed  that  the  power  of  Congress  to  pass  such  legislation  applicable 
to  railway  lines  used  in  the  postal  and  military  operations  of  the  Government  would 
not  depend  upon  the  fact  that  the  lines  were  interstate  lines  or  were  used  in  the 
transaction  of  interstate  commerce. 

21  See  Farmers',  etc.  Bank  v.  Bearing,  91  U.  S.  29  (1875);  Davis  v.  Elmira  Savings 
Bank,  161  U.  S.  275  (1896). 

22  See  the  opinion  of  Chief  Justice  Marshall  in  Osborn  v.  Bank  of  United  States, 
9  Wheat.  (U.  S.)  862-864  (1824). 
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international  commerce,  to  limit  their  corporate  purposes  and 
powers,  and  to  regulate  their  management  and  internal  affairs,  but 
their  intrastate  commerce,  and  their  property  rights,  contracts, 
and  Kabilities  in  the  several  states  could  not  be  regulated  by  Con- 
gress and  would  be  governed  by  the  laws  of  the  states. 


V.    State  Laws  Affecting  National  Corporations. 

The  rule  that  the  operation  of  a  constitutional  law  enacted  by 
Congress  cannot  be  controlled  or  limited  by  state  legislation  applies 
to  national  acts  of  incorporation.  Thus  a  state  cannot  by  law  in- 
terfere with  the  operation  of  the  provisions  of  the  National  Bank 
Act  relating  to  usurious  transactions  of  national  banks,  "^  or  to  the 
winding  up  of  national  banks  and  distribution  of  their  assets  in 
case  of  insolvency .^^  Similarly  a  state  cannot  by  law  prohibit  a 
national  bank  from  receiving  deposits  when  insolvent  and  impose 
a  penalty  upon  the  officers  of  a  bank  violating  the  prohibition.^^ 
It  is  clear  also  that  the  states  cannot  constitutionally  defeat  the 
purpose  or  impair  the  efficiency  of  a  corporation  established  under 
authority  of  a  national  law  as  an  instrumentaHty  or  agency  of  the 
national  government,  even  though  no  express  provision  of  the 
national  law  be  inf ringed. ^^  However,  subject  to  the  limitations 
above  stated,  national  corporations  are  subject  to  the  operation  of 
the  general  laws  of  the  several  states.  In  First  National  Bank  v. 
Kentucky  ^^  Mr.  Justice  Miller  used  the  following  language : 

''They  [national  banks]  are  subject  to  the  laws  of  the  State,  and  are 
governed  in  their  daily  course  of  business  far  more  by  the  laws  of  the 
State  than  of  the  Nation.  All  their  contracts  are  governed  and  construed 
by  state  laws.  Their  acquisition  and  transfer  of  property,  their  right 
to  collect  their  debts,  and  their  liability  to  be  sued  for  debts,  are  all 
based  on  state  law.  It  is  only  when  the  state  law  incapacitates  the 
banks  from  discharging  their  duties  to  the  government  that  it  becomes 
unconstitutional." 

^  Farmers',  etc.  Bank  v.  Bearing,  91  U.  S.  29  (1875). 

^  Davis  V.  Elmira  Savings  Bank,  161  U.  S.  275  (1896).  See  also  Rankin  v.  Bar- 
ton, 199  U.  S.  228  (1905). 

^  Easton  v.  Iowa,  188  U.  S.  220  (1903). 

26  See  M'Culloch  v.  Maryland  and  Osbom  v.  Bank  of  United  States,  supra. 

27  9  Wall.  (U.  S.)  353  (1869).  See  also  Railroad  Co.  v.  Peniston,  18  Wall. 
(U.  S.)  5. 
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VI.    State  Taxation  of  National  Corporations. 

Congress  may  exempt  from  state  taxation  the  business  and  oper- 
ations of  a  national  corporation  serving  the  government  as  an  in- 
strmnent  in  the  execution  of  some  governmental  purpose  or  power, 
or  serving  the  public  as  an  instrimient  of  interstate  or  international 
commerce,  and  it  seems  that  Congress  also  may  exempt  from  state 
taxation  any  property  held  and  used  by  such  a  corporation  in  the 
service  of  the  government  or  of  the  public.  The  power  of  Congress 
to  exempt  the  business  or  property  of  such  a  corporation  from 
state  taxation  would  not  be  based  upon  the  corporate  character 
of  the  organization  or  upon  the  fact  that  the  corporation  was 
chartered  by  Congress,  but  it  would  be  based  upon  the  purposes 
of  the  corporation  and  the  governmental  or  public  uses  to  which  its 
property  was  devoted.  Congress  could  grant  such  an  exemption 
to  a  national  corporation  only  if  it  could  constitutionally  grant  a 
similar  exemption  to  state  corporations  or  to  individuals  under 
similar  circumstances.^^ 

In  the  absence  of  an  express  exemption  from  state  taxation, 
the  rule  appears  to  be  as  follows:  The  right  or  franchise  to  carry 
on  the  business  or  operations  of  a  corporation  formed  by  authority 
of  the  national  government  to  serve  as  a  governmental  agency  or 
to  serve  the  public  as  an  instirument  of  interstate  or  international 
commerce  cannot  be  taxed  by  the  states,  but  the  property  of  the 
corporation  may  be  taxed  by  the  states  in  the  same  manner  as 
the  property  of  individuals  and  state  corporations,  provided  that  the 
governmental  or  public  purposes  of  the  corporation  be  not  impaired. 
If,  however,  a  corporation  was  not  formed  to  serve  as  an  agency 
of  the  government  or  to  serve  a  public  use,  but  was  formed  merely 
to  serve  its  shareholders  as  a  means  of  carrying  on  interstate  or 
international  trade  for  private  profit,  the  corporation  and  its  trans- 
actions would  be  subject  to  taxation  and  to  other  state  legislation 
"to  the  same  extent  as  individuals  and  unincorporated  companies 
engaged  in  a  similar  business.  Only  the  interstate  and  international 
commerce  of  such  a  corporation  and  its  right  or  franchise  to  be  a 
corporation  and  to  act  in  a  corporate  capacity  would  be  exempt 
from  state  taxation. 

28  Cf.  Thomson  v.  Railroad  Co.,  9  Wall.  (U.  S.)  579  (1869);  Railroad  Co.  v.  Penis- 
ton,  18  Wall.  (U.  S.)  5  (1873). 
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In  M'Culloch  V.  Maryland  ^^  the  Supreme  Court  decided  that  a 
statute  of  the  state  of  Maryland  prohibiting  the  Bank  of  the  United 
States  from  issuing  notes  within  the  state  except  upon  payment  of  a 
tax  to  the  state  and  imposing  a  penalty  upon  officers  of  the  bank 
violating  this  prohibition  was  unconstitutional,  because  it  was  a 
tax  on  the  operations  of  the  bank  and  consequently  on  the  opera- 
tions of  an  instrument  employed  by  the  government  of  the  Union 
to  carry  its  powers  into  execution.  But  the  court  pointed  out  that 
a  state  could  impose  a  tax  on  the  real  property  of  the  bank  in  com- 
mon with  other  real  property  within  the  state,  or  a  tax  upon  the 
interest  of  citizens  of  the  state  in  the  bank  in  common  with  other 
property  of  the  same  description  throughout  the  state  .^^ 

Similarly,  in  cases  involving  the  constitutionahty  of  state  tax^es 
imposed  upon  railroad  companies  authorized  by  Congress  to  build 
and  maintain  interstate  Hnes  of  railway  the  Supreme  Court  held 
that  a  state  could  not  constitutionally  tax  the  franchise  or  right 
to  carry  on  their  operations  conferred  upon  these  companies  by  the 
United  States,  whether  the  companies  were  incorporated  under  the 
laws  of  the  United  States  or  under  state  laws,^^  but  that  a  state 
could  tax  the  property  of  these  companies  equally  with  other  prop- 
erty within  its  jurisdiction.^^ 

VII.    National  Control  and  Regulation  of  State 

Corporations. 

Congress  has  power  to  regulate  the  interstate  and  international 
commerce  of  state  corporations  to  the  same  extent  as  that  of 

29  4  Wheat.  (U.  S.)  316  (1819). 

3°  4  Wheat.  (U.  S.)  436  (1819).  In  Osborn  v.  Bank  of  the  United  States,  the  court 
held  that  a  tax  imposed  by  the  state  of  Ohio  upon  the  bank  for  each  office  of  discount 
and  deposit  maintained  by  it  within  the  state  was  unconstitutional  because  a  tax  upon 
the  business  or  franchise  of  the  bank. 

The  power  of  the  states  to  tax  the  property  of  national  banks  and  the  shares  of  their 
stockholders  is  regulated  by  the  National  Bank  Act.  (U.  S.  Rev.  Stat.,  Sec.  5219.) 
See  Covington  v.  First  Nat.  Bank,  198  U.  S.  100  (1904);  Owensboro  Nat.  Bank  v. 
Owensboro,  173  U.  S.  664  (1899);  Van  Slyke  v.  Wisconsin,  154  U.  S.  581  (1871);  x\bcr- 
deen  Nat.  Bank  v.  Chehalis  County,  166  U.  S.  440  (1897);  National  Bank  v.  Common- 
wealth, 9  WaU.  (U.  S.)  353  (1869). 

^^  California  v.  Pacific  Railroad  Co.,  127  U.  S.  i,  40  etseq.  (1887). 

^2  Thomson  v.  Union  Pacific  R.  Co.,  Eastern  Division,  9  Wall.  (U.  S.)  579  (1869); 
Union  Pacific  R.  Co.  v.  Peniston,  18  Wall.  (U.  S.)  5  (1873).  See  also  Western  Union 
Tel.  Co.  V.  Massachusetts,  125  U.  S.  530,  531  (1888). 


68o  HARVARD   LAW   REVIEW. 

partnerships  and  of  individuals,  and  there  appears  to  be  no  consti- 
tutional reason  why  Congress  should  not  enact  regulations  appH- 
cable  only  to  the  commerce  of  corporations. 

A  plan  has  been  suggested  of  regulating  state  corporations  en- 
gaged in  interstate  or  international  commerce  by  an  act  of  Congress 
prohibiting  them  from  engaging  in  such  commerce,  except  upon 
obtaining  from  some  government  official  a  license  to  be  issued  only 
upon  compliance  with  prescribed  regulations  with  respect  to  the 
issue  of  their  stocks  and  bonds,  the  conduct  of  their  business  and  the 
management  of  their  internal  affairs.  Against  the  constitutionality 
of  such  legislation  it  may  be  urged  that  the  right  of  corporations, 
as  well  as  of  partnerships  and  individuals,  to  engage  in  interstate 
and  international  commerce  is  not  derived  from  the  national 
government  and  does  not  exist  merely  by  grace  or  license  of  that 
government;  that  the  Constitution  does  not  confer  upon  Congress 
power  to  prohibit  interstate  or  international  commerce,  but  only 
confers  power  to  regulate  it;  that  the  power  of  regulation  extends 
only  to  acts  done  in  carrying  or  commerce  and  to  matters  con- 
nected directly  with  the  transaction  of  commerce  ;^^  and  that  the 
organization,  powers,  and  internal  affairs  of  trading  corporations 
are  not  directly  connected  with  the  transaction  of  commerce,  but 
bear  only  a  remote  relation  thereto. 

Strong  arguments,  however,  can  be  advanced  in  support  of  the 
constitutionality  of  such  legislation.  No  state  can  confer  a  legal 
right  or  franchise  to  act  in  a  corporate  capacity  in  other  states,  and 
Congress  alone  is  vested  by  the  Constitution  with  the  power  to 
legislate  for  the  regulation  of  interstate  and  international  com- 
merce. The  organization,  powers,  and  financial  condition  of  a 
trading  corporation  may  have  a  direct  and  important  relation  to  the 
transaction  of  interstate  and  international  commerce,  and  may  be 
of  such  a  character  as  to  render  the  commercial  operations  of  the 
corporation  a  menace  to  the  security  and  welfare  of  the  people  of 
all  the  states.  A  statute  prohibiting  the  transaction  of  interstate 
commerce  by  means  of  a  corporate  organization  which  is  a  menace 

^'  Thus  although  the  products  of  agriculture  and  of  manufacturing  may  become 
important  objects  of  trade  and  commerce,  Congress  cannot  on  that  account  regulate 
agriculture  or  the  business  of  manufacturing.  Agriculture  and  manufacturing  are  not 
in  themselves  commerce  or  any  part  of  commerce,  and  they  have  no  direct  coimection 
with  the  transaction  of  commerce. 
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to  the  security  of  the  public  would  seem  justifiable  as  an  exercise 
of  the  police  power  over  interstate  commerce  and  as  a  regulation 
of  such  commerce  within  the  meaning  of  the  Constitution.  Further- 
more, if  interstate  and  international  commerce  cannot  be  carried 
on  in  an  orderly  manner  and  with  safety  to  the  public  by  a  multi- 
tude of  corporations  organized  under  the  diverse  and  varying  legis- 
lation of  forty-eight  different  states  and  subject  in  each  state  to 
special  regulations  and  restrictions,  it  would  seem  justifiable,  under 
the  power  to  regulate  interstate  and  international  commerce, 
to  require  all  corporations  engaging  in  such  commerce  to  comply 
with  any  appropriate  regulations  for  the  protection  of  the  pubHc 
and  also  to  confer  upon  all  corporations  complying  with  the  pre- 
scribed regulations  a  legal  right  or  franchise  to  carry  on  their  inter- 
state and  international  commerce  throughout  the  United  States, 
free  from  restrictions  imposed  by  the  several  states. 

Congress  has  power  to  require  corporations  and  other  associa- 
tions engaged  in  interstate  or  international  commerce  to  file  reports 
as  to  their  organization,  powers,  and  financial  condition.^"^  Con- 
gress also  may  provide  for  the  appointment  of  officers  and  com- 
missions to  act  as  police  of  interstate  commerce  and  to  administer 
and  enforce  all  constitutional  regulations  prescribed  by  law.^^ 
Congress,  therefore,  may  vest  in  a  national  commission  or  in 
some  pubhc  officer  all  necessary  powers  for  the  enforcement  of 
any  constitutional  regulations  enacted  by  Congress  with  respect  to 
trading  corporations  engaged  in  interstate  or  international  com- 
merce. Such  a  commission  or  public  officer  may  be  required  by  law 
to  issue  to  every  corporation  that  shall  have  compHed  with  the 
prescribed  regulations  a  certificate  of  such  compliance  in  the  form 
of  a  Hcense;  and  there  seems  to  be  no  good  reason  why  such 
certificates  should  not  be  made  prima  facie  evidence  of  comphance 
with  the  prescribed  regulations,  or  why  corporations  should  not  be 
prohibited  from  engaging  in  interstate  or  international  commerce 
until  they  shall  have  obtained  such  certificates. 

The  power  of  Congress  to  enact  such  legislation  would  not  be 
based  upon  the  theory  that  the  right  to  transact  interstate  and 

^*  See  the  Interstate  Commerce  Act  of  February  4,  1887,  with  its  amendments, 
and  the  Act  of  February  14,  1903,  establishing  the  Department  of  Commerce  and 
Labor  and  providing  for  the  appointment  of  a  Commissioner  of  Corporations. 

^  See  the  Interstate  Commerce  Act  of  February  4,  1887,  and  its  amendments. 
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international  commerce  through  a  corporate  organization  was  de- 
rived from  Congress  or  was  conferred  by  national  license,  or  upon 
the  theory  that  Congress  has  power  to  regulate  the  organization, 
powers,  or  management  of  state  corporations.  It  would  be  based 
upon  the  theory  that  a  corporate  organization  is  but  a  means  of 
transacting  commerce,  and  that  under  its  power  to  regulate  in- 
terstate and  international  commerce  Congress  can  prohibit  the 
transaction  of  such  commerce  by  means  of  any  corporate  organi- 
zation which  in  its  opinion  is  unsafe  or  otherwise  prejudicial  to 
the  interstate  commerce  of  the  public. 

An  attempt  on  the  part  of  Congress  to  control  or  regulate  state 
corporations  by  means  of  the  imposition  of  prohibitory  excise 
taxes  should  not  be  countenanced.  It  has  been  asserted  that  a 
legislature  may  use  its  taxing  power  not  only  as  a  means  of  raising 
revenue,  but  also  as  a  means  of  securing  by  indirection  results  which 
the  legislature  could  not  constitutionally  attain  by  direct  legis- 
lation; and  in  support  of  this  assertion  reference  has  been  made  to 
the  dictum  of  Chief  Justice  Marshall  that  "the  power  to  tax  in- 
volves the  power  to  destroy.''  ^^  This  dictum,  like  other  striking 
phrases  of  that  great  jurist,  has  sometimes  been  quoted  without 
reference  to  its  context  and  in  support  of  doctrines  which  it  does 
not  justify.  The  statement  that  "the  power  to  tax  involves  the 
power  to  destroy"  was  made  in  support  of  the  conclusion  that  a 
state  could  not  tax  the  operations  of  an  instrument  of  the  national 
government  and  thus  control  its  constitutional  measures;  but  Chief 
Justice  Marshall  certainly  did  not  mean  to  imply  that  the  taxing 
power  could  constitutionally  be  used  as  a  pretext  for  the  accom- 
plishment of  an  unconstitutional  object.  That  this  was  not  his 
meaning  is  apparent  from  his  statement  in  the  same  case  that 
"should  Congress,  under  the  pretext  of  executing  its  powers,  pass 
laws  for  the  accomplishment  of  objects  not  entrusted  to  the  govern- 
ment, it  would  become  the  painful  duty  of  this  tribunal,  should  a 
case  requiring  such  a  decision  come  before  it,  to  say  that  such  an 
act  was  not  the  law  of  the  land."  Undoubtedly,  the  courts  would 
not  be  justified  in  scrutinizing  the  reasonableness  of  a  tax,  or  the 
wisdom  or  motive  of  Congress  in  imposing  it;  but  if  it  should  ap- 
pear plainly  that  a  law  nominally  imposing  a  tax  was  not  really  a 

36  M'CuUoch  V.  Maryland,  4  Wheat.  (U.  S.)  316,  431  (1819). 
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revenue  measure,  but  in  fact  was  an  act  of  confiscation,  or  a  mere 
pretext  for  the  accomplishment  of  some  purpose  not  warranted  by 
the  Constitution,  the  Supreme  Court  could  not  sustain  such  a  law 
without  abdicating  its  highest  function  and  permitting  the  prac- 
tical nullification  of  the  Constitution  itself .'^^ 

Victor  Morawetz. 
New  York  City. 

'^  See,  however,  the  opinion  of  Mr.  Justice  White  in  McCray  v.  United  States, 
195  U.  S.  27  (1903).  In  this  case  the  Supreme  Court  refused  to  declare  unconstitu- 
tional a  tax  on  the  manufacture  of  artificially  colored  oleomargarine,  though  the  tax 
obviously  was  not  a  revenue  measure,  and  held  that  the  right  to  manufacture  artifi- 
cially colored  oleomargarine  was  not  protected  by  the  Constitution.  The  decision  of 
the  Supreme  Court  in  Veazie  v.  Fenno,  8  Wall.  (U.  S.)  533  (1869)  that  the  imposi- 
tion by  Congress  of  a  prohibitory  tax  upon  state  bank  notes  was  constitutional  may 
be  sustained  on  the  ground  that  Congress  could  absolutely  prohibit  the  issue  of 
such  bank  notes  as  a  necessary  incident  to  the  creation  of  the  national  banking  and 
currency  system. 
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